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. Barnes’ Notes of Oases of Practice, Common Pleas, 
1 yol., 1732—1760 

, Batty’s Reports, King’s Bench (Ireland), 1 yol., 1825 
—1826 
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Benloe and Dahson’s Reports, Common Pleas, fol., 

1 vol., 1357—1679 

Bingham’s Eeports, Common Pleas, 10 vols., 1822— 
1834 
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C C A 
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C. L. R 
C. P. 1) 
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Cold Mag, Cas. 
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Cai & Kir 
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Cas. Pract K. B. 

Cas. Sett. 

Cas. temp. Finch 
Cas. temp. King 

Cas. temp Talb. 

Oh. (pieceded by date) 

Ch. App. t. 

Ch. 1) . 

Oh. Rob, . 


Court of Appeal , 

Common Bench*Repoits, 18 vols., 1845—1856 
Common Bench Reports, New Senes, 20 vols., 1856— 
1865 

Couit of Ciimuml Appeal 
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Law Repoits, Common Pleas Division, 5 voIb , 1875 
—1880 

Carnngton and Payne’s Repoits, Nisi Puns, 9 vols., 
1823—1841 

Oababfe and Ellis’s Repoits, Queen’s Bench Division, 

1 vol, 1882—1885 

Caldocott’s^Magistrates Cases, 1 vol , 1777—1786 
Calthrop’s City of London Cases, King’s Boneli, 1 vol, 
1609—1618 

Campbell’s Repoits, Nisi Pirns, 4 vols, 1807—1816 
Oarpraael’s Patent Cases, 2 vols., 1602—1812 
Carrington and Ku wan's Reports, Nisi Pnus, 3 vols , 
1843—1833 

Carnngton and Maishman’s Repoits, Nisi PmisJ 
1 vol., 1841—1843 

Caitei’s Reports, Cpminou Pleas, fol, 1 vol, 1661 - * 
1673 

Oaithew’s Repoits, King’s Bench, fol., 1 vol., 1687— 
1700 

Caiy’s Re] forts, Chancery, 1 vol. , • 

Cases m Chancery, fol, 3 parts, 1660—1697 
Oases of Practice, King’s flench, 1 vol, 1055—1775 
Cases of Settlements and Removals, 1 vot , 1689— 
1727 

Cases temp Finch, Chancery* fol, 1 vol., 1673— H80 
Select Cases temp. King, Chancei y, fol., 1 vol, 1724 
—1733 . . 

Cases in Equity, temp. Talbot, fol, 1 vol., 1730—1737 
Law Repoits, Chancery Division, since I860 ie.g,, 
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Law Repoits, Chancery Appeals, 10 vols - ., 1865—1875 
Law Reports, Chancery Division, 45 vols., 1875—1890 
Christopher Robinson’s Reports, Admiralty, 6 vols, 
1798- f 808 
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Chit. 
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6 lay. 

Clif. & Ti'ck. 

Ch£. & Stepli 

Oookb & Uowfi 
Co But 
Co. Illwt 
Co. Litt 
Co Rep. 

Coll. 

Coll. Juiul. 

Colles 

Colt. 

Com. 

Com Cas 
Com Dig. 

Comb. , 

Coil. & Law. 

Cooke & Al. 

Cooke, Fi Cas. 

Cooke, Pi Reg. 

Coop. G. 

Coop. Pr. Cas 

Coop. temp. Brough 

Coop temp Cott. 

Coib & P. 

Couper 

c 

Cowp 

Cox, C. C 
Cox & Atk 

a 

• 

Cox, Eq Cas 
Cox, M. & H. 

Ci & J. .. 

Ci & M 
* • 

Cr M. A R. 

Or. & Ph. 

• 

Or. App Rep. . 
Oraw. <& D. 


Charley's New Practice Reports, 3 vols., 1875—1876 
Charley's Chamber Cases, 1 vol., 1875—1876 
Chitty’s Practice Reports, King’s Bench, 2 vols., 
1770—1822 

Claik and Fmnolly’s Reports, House of Lords, 12 
vols., 1831—1846 

Clayton’s Repoits and Pleas of Assises at Yorke, 

1 vol., 1631 — 1G50 

Clifford and Rickaids’ Locus Standi Reports, 3 vols,, 
1873—1881 

Oliffoid and Stephens’ Locus Standi Reports, 2 vols , 
1867—1872 

Cockbum mid Rowe’s Election‘Cases, 1 vol., 1833 

Coke’s Entries 

Coke’s Institutes 

Coke on .Littleton (1 Inst) 

Coke’s Repoits, 13 parts, 1572—1616 
r Collyei s Repoits. Chancery, 2 vols , 1814--1846 
Collectanea Jundica, 2 vols 
Colles’ Cases m Pail lament, 1 vol., 1697—1713 
Coltman’s Registration Cases, 1 vol , 1879—1885 
Comyns’ Repoits, King’s Bench, Common Pleas, and 
Exchecpiei, fol , 2 vols , 1695—1740 
Coinmeicia.1 Cases, 1895—(current) 

Comma’ Digest 

Combeiback's Repoits, King’s Bench, fol , 1 vol , 
1685—1698 

Connor and Lawson’s Repoits, Chanceiy (Ireland), 

2 vols , 1811-1843 

Cooke and Alcock’s Repoits, King’s Bench (Ireland), 
1 ml, 1833—1831 

Cooke’s Piuetice Reports, Common Pleas, 1 vol , 
1706—1747 

Cooke’s Piactical Register of the Common Pleas, 

1 vol, 1702-1742 

G Coopei’s Repoits, Chancery, 1 vol , 1792—1816 
C. P Cooper’s Repoits, Chancery Piaetieo, 1 vol. 

1837— 1838 

C. P. Coopei’s Cases temp. Brougham, Chancery, 

1 vol , 1833—1834 

0. P. Cooper’s Cases temp Cottenham, Chancery 
2vols, 1816—1848(andmiscellaneous caihci taats) 
Coxbett and Darnell’s Election Cases, 1 vol ,1819 
Coupei s Justiciary Ropoits (Scotland), 5 vols , 1868 
— 188 j 

Cowpry’s Ropoits, King’s Bench, 2 vols., 1774— 
1778 

E. W. Cox’s Criminal Law Cases, 1843—(current) «. 
Cox and Atkinson’s Registiation Appeal Cases, 1 vol., 

. 1843—1846 ‘ 

S C. Cox’s Equity Cases, 2 voln , 1715—1797 
Cox, Macrae, and Hoitslet’s County Couits Cases and 
Appeals, Vol. 1, 1846—1852 
Crompton and Joivib’s Reports, Exchequer, 2 vols., 
1830—1832 

Crompton and Meeeon’s Repoits, Exchequer, 2 vols., 
1832—1834 

Ciomptonj Meeson, and Roscoe’s Reports, Exchequer, 

2 vols. 1834—1835 

Craig and Phillips’ Reports, Chancery, 1 vol., 18*0— 
1841 <. 

Cohen’s* Criminal Appeal Reports, 1909—(current) 
Orawfoid and Due’s Cucuit Cases (Ii eland), 3 vols., 

1838— 1846 * 
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Draw. & D. Abr. 0. 

Cress. Insolv. Cas 
Cnpps’ Church Cas. 
Cro. Car. 

Cro. Ehz. 

Cro. Jac. 

Cru. Dig. 

Cunn. 

Curt 


Crawford and Dix’s Abridged Oases (Ireland), 1 vol. 

1837—1838 

Cresswell’s Insolvency Cases, 1 vol, 1827—1829 
Cnpps’ Church and Clergy Cases, 2 parts, 1847—1850 
Croke’s .Reports temp. Charles I„ King’s Bench and 
Common Pleas, 1 vol , 1625 —1641 M 

Croke’s Reports temp. Elizabeth, Bang’s Bench and 
Common Pleas, 1 vol , 1.582—1603 
Croke’s Repoi ts temp. Jamos I , Bang's JJ*nch and 
Common Pleas, 1 voL, 1603—1625 
Cruise’s Digest of the Law of Real Property, 7 vols 
Cunningham’s Reports, King’s Bench, fol , 1 vol., 
1734—1735 

Cuitois’ Ecclesiastical Reports, 3 vols, 1831—1844 


Dab- 

Dan. :. 

Dan. & LI. 

Dav. & Mer. 

I )av 1’at. Cas 
Dav. Ir. 

Day 

I)ca & Sw 
Deac 

Deac & Ch. 

Dears & B. 

Dears C. C. 
Deas & And. 

Da G 

Do G. P. & J. 


De G. & J. 

De G J. & Sm. 


De G M. & G. 


De G & Sm. 
• • 
Delane .. 


Den. 

Dick 

Dig 


Dirl 


Dods. 

Donnelly 
Doug. El. Cas 
Doug (k. b.) 
Dow 

Dow & 01. \. 


t 


a • 


Dalrymple’s’Decisions Court of Session (Scotland) 
fol., 1 vol , 1698—1720 

Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 
—1823 

Danson and Lloyd’s Mercantile Cases, 1 vol , 1828— 
1829 

Davison and Menvale’s Repoits, Queen’s Bench, 
1 vol , 1843--1844 . 

Davies’ Patent Cases, 1 vol , 1785—1816 
Davys’ (or Davies’ or Davy’s) Reports (Ii eland), 
1 vol, 1604-1611 

Day’s Election Oases, 1 vol, 1892—1S93 

Deane and Rwabey’s Ecclesiastical Repoits, l vol., 

1855— 1857 

Deacon’s Repoits, Bankruptcy, 4 vols , 1834—1840 
Deacon and (Jlntty’B Reports, Bankruptcy, 4 vols, 
1832—1 S3 5 

Deaisly and Bell’s Crown Cases Reseivod, 1 vol., 

1856— 1858 

Deaisly’s Crown Cases Reserved, 1 vol, 1852—1856 
Deas and Anderson’s Decisions (Scotland), 5 vols , 
1829—1832 

De Gex’s Ropoits, Bankruptcy, l vol , 1844—1848 
De Qex, Fishei, and Jones’s Reports, Chancei y, 
4 vols, 1859—1862 

De Gex and Jones’s Repoits, Chancery, 4 vols , 1857 
—1859 

De Gex, Jones, and Smith’s Reports, Chancei y, 
4 vols., 1862—1865 

De Gex, Macnaghten, and Goidon’s Reports, Chan-» 
eery, 8 vols , 18ni—185 f 7 

De Gex and Smale’s Reports, Chancery, 5 vols , 1846 
—1852 

Delane’s Decisions, Revision Courts, 1 vol, 1 832— 
1835 * . . * 

Denison’s Clown Cases Reserved, 2 vols., 1814—1852 
Dickens’ Reports, Chancery, 2 vols , 155!) —1798 
Justinian’s Digest or Pandects 
Dirleton’s Decisions, Cour$ of Session (Scotland), 
fol , 1 vol, 1065—1677 

Dodson’s Reports, Admiralty, 2 vols , 1811—1822 
Donnelly’s Repoits. Chancery, 1 vol., 1836—1837 * 
Douglas’ Electym Cases, 4 vols, 1774-—1776 * 

Douglas’ Reports, King’s Bench, 4 vols., 1778—1785 
Dow’s Reports, House of Lords, 6 vols., 1812—1818 
Dow and Clark’s Repoits, House of Lords, 2 vols., 
1§27—1832 • . 

Dowling and Lowndes’ Practice Reports, 7 vela., 
1843—1849 


Dow. & L. 




iswiii 

Dow. & Ry. (k. b.) 
Dow. <fc Ry. (m. o) 
Dow. & Ry. (w. p.) 
DowJ 

Dowl. (n. s } 

Dr. & WaL 
Dr. & War. 

Diew. 

Drew &, Sm. 

Driakwater 
Diuiy temp. Nap. 

Drury temp. Bug. 

Dugd. Orig. 

Duul. (Ot uf Boas ) 

Dunning.. 

Dtuie 

Dyer 

E &B 

E. & E 

E. B. & E. 

Bag. & Y. 

East 

East, I>0 
Ecc & Ad 

Eden 

Edgar 

v 

Edw. .. * 

•Richies 

Eng. Pr Oas 
Efj. Cas. A hi 

Eq Uep, 

Esp 

Exch. 

Ex D. . 

F. U& . 

F. (Ct. of Sees.) 

Fac. Ooll. (with data) 
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. Dowling and Ry land’s Reports, King's Bench, 9 vols., 
1822—1827 

. Dowling and Ryland’s Magistrates’ Oases, 4 vols„ 
1822—1827 

. Dowling and Rylaud’s Reports, Nisi Prius, 1 part, 
1822—1823 

. Dowling’s Practice Reports, 9 vole , 1830—1841 

. Dowling’s Practice Repoits, New Senes, 2 voIb., 
1841—1843 

. Diury and Walsh’s Reports, Chauceiy (Ireland), 
2 vols., 1837—1841 

Diuiy and Warren’s Reports, Chancery (Ireland), 
4 vols , 1841—1843 

Diewry’s Reports, Chancery, 4 vols., 1852—1859 
Drewiy and Sinale'a Reports, Chancery, 2 vols , 1859 
—1865 

Dnnkwatei’s Ropoits, Common Pleas, 1 vol , 1839 

. Drury’s Reports temp. Napier, Chancery /li eland), 

' 1 vol., 1858—1869 

, Diury’s Reports temp. Sugden, Chancery (Iieland), 
1 vol , 1811—1844 

, Dugdale’s Ongmes Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd senes, 
24 vols.,' 1838—1862 

. Dunning's Repoits, King’s Bench, 1 vol, 1753 - 
1764 

. Dune’s Decisions, Couit of Session (Scotland), lol , 
1 vol., 1621—1642 

Dyei’s Reports, King’s Bench, 3 vols , 1513—1581 

Ellis and Blackburn’s Repoits, Queen’s Bench, 
8 vols., 1852—1868 

Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 
1858—1861 

, Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 

1 vol , 1858—1860 

Eagle and Younge’s Titho Cases, 4 vols , 1223—1825 
East’s Repoits, King’s Bench, 16 vols , 1800—1812 
East’s Pleas of the Ciown 

Spinks’ Ecclesiastical and Admiralty Reports, 2 vols , 
1853-1855 

Eden’s Repoits, Clianceiy, 2 vols , 1767—1766 
Edgar’s Decisions, Coiut of Session (Scotland), fob, 
1724—1725 

Edw aids’ Reports, Admiralty, 1 vol, 1808—1812 
Elcbios’ Decisions, Court of Session (Scotland), 

* 2 voIb., 1733—1754 

Roscoe’s English Fuze Cases, 2 vols , 1745—1858 , 
Abridgment of Cases in Equity, fol., 2 vols , 1667— 
1744 

Equity Reports, 3 vols , 1853—1855 
Espmasse’s Repoits, Nisi Prius, 6 vols., 1793—1810 
Exchequer Reports (Wtlsby, lluilstone, and Gor¬ 
don), 11 vols., 1847—1856 

1 Law ilepQits, Exchequer Division, 6 vols., 1876— 
1880 

Foster and Finlason’s Reports, Nisi Prius, 4 vols., 
1856—1867 

Fraser. Court of Session Cases (Scotland), 5th series, 
1898—1906 t 

, Faculty of Advocates, Collection of Decisions, Couit 
, of Session (Scotland), fob, 1st and 2nd series, 
21 vols., 1762-M825 



Abbreviations. 
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Fac. Ooll. (n. s.) (with 
date) 

Falc. 

Falc. & Fitz. 

Ferg 

Fitz-G . 


Fitz. Nat Brev. 
Fl.&K. 

Fonbl. .. 

For. 

Forb. * 

Fort. Do Laud. 
Foites Eep. 

Fost. 

Fount. 

Fox & S. Ir. 

Fox & S Eeg. . 

Fieem (cn) 
Freem. (k. b ) 


Faculty of Advocates, Collection of Decisions, Court 
of Session (Scotland), New Series, 16 vols., 1825— 
1841 

Falconer’s Decisions, Court of Session (Scotland), 
2 vols., fol, 1744—1751 

Falconer and Fitzherbelt’s Election Cases, 1 vol. 1835 
—1838 

Ferguson’s Cousistonal DecisiousJ'Scotlaml), 1 vol., 
1811—1817 • * 

Fitz-Gibbons’ Eeports, King’s Bench, fol , 1 vol , 
1728—1731 

Fitzherbert’s Natuiti Bievium . 

Flanagan and Kelly’s Eeports, Eolls Couit (Ireland), 

1 vol., 1840—1812 * 

Fonblauqua’s Eepoits, Baukiuptcy, 2 paits, 1849— 
1852 

Forrest’s Eeports, Exchequer, 1 vol , 1800—1801 
Forbes’ Decisions, Court? of Session (Scotland), fob, 

1 vol, 1705-1713 

Fortescue, De Laudibus Legum Anglias 
Fortescue’s Eepoits, fol, 1 vol , 1692—17.56 
Foster’s Ciown Oases, 1 vol, 17 15 —1760 
FountaiuhaH’sdlocinious, Couit of Session (Scotland), 
fol , 2 vols , 1678-1712 

M. 0. Fox and T. B. C. Smith’s Eepoits, King’s 
Bench (Ireland), 2 vols , 1822—1825 
J. S. Fox and 0 L. Smith's Regulation Cases, 

1 vol, 1886—1895 

Fieeman’s Eeports, Chancery, 1 vol , 1660—1706 
Freeman’s l&epoits, King’s Bench and Common 
Pleas, 1 vol., 1670—1704 


Gal. & Dav. 
Gale 

Gib. Cod. 
Giff. 

Gilb 


Glib. 0. P. 


Gilb. (on ) 
Gilm. & F. 


GJ, &J. . 
Glanv. 

Glanv. El. Cas. 

Glascock 

Godb. 

Gouldeb., 

Gow 

Gwill. 


Gale and Davison’s Eeports, Queen’s Bench, 3 vols., 
1841—1843 

Gale’s Eeports, Exchequer, 2 vols., 1835—1836 
Gibson’s Codex Juns Ecclesiaatici Anglicam 
Giff aid’s Reports, Chancery, 5 vols , 1857—1865 
Gilbeil’s Cases m Law and Equity, 1 vol., 1713— 
1714 

Gilbeit’s Histoiy and Piactice of the Court of 
Common Pleas 

Gilbert’s Eepoits, Chancery and Exchequer, fob, 
1 vol., 1706—1726 * 

Gilmour and Falconer's Decisions, Com t of Sessioq 
(Scotland), 2 pa^ts, Part I (Gilmour) 1661—1666, 
Pait II. (Falconer) 16tfl—1686 
Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 
1819—1828 

Glanville,* De Legibus ,et Consuetudimbu# Eegm 
Anglias 

GlanviUe's Election Cases, 1 vol., 1623—1624 
Glascock’s Eeports (Ireland), 1 vob, 1831—1832 
Godbolt’s Eeports, King’s Bench, Common Pleas, 
and Exchequer, 1 vob, 11?74—1637 
Gouldshorough’s Eeports, Queen’s Bench and King’s 
Bench, 1 vol, 1586—1601 
Gow’s Reports.,Nisi Pnus, 1 vob, 1818—1820 
Gwillim’s Tithe Cases, 4 vols, 1224—1824 


H. * 0. . 


H. & N. .. 


.. Hurlstone and OqLtman’s Eeports, Exchequer, 4 vols , 
1662—1866 

.. Hurlstone and Norman’s Reports, Exchequer, 7 vols., 
1816—1862 
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H. & Tw. 

H. & W. 

H. L. Cas. 

Hag Adm 
Hag God. 

Hag. Ecp 
Hailes n 

Hale, 0. L 
Hale, 1’ C 
Har. & Hath 

Har & W. 

Hare. 

Hard 

Haie 

Hawk V 0 
Hayes 

Hayes & Jo 

Hem. & M. 

Hefc. 

Hob. 

Hodg. 

Hog. 

Holt (adm.) 

Holt (eq ) 

Holt (k b.) 

Holt (n p ) 
Home, Gt. of Sess 

Hop. & Colt. 

« 

Hop. & Ph 

Horn & H. 

• 

Hov Stfppl. 

Hud. & B. 

Hume 
Hyt. ^ .. 

Hy. B1 .. 


I. C. L E. 
I. Ch R. 

I. Bq. R. 

• I. L. B. . 


Abbreviations. 

,. Hall and Twells’ Reports, Chaucery, 2 vols., 1848— 
1850 

.. Hurlstone and Walmsley’B Reports, Exchequer, 

1 yoI., 1840—1841 

.. Claik’s Reports, House of Lords, 11 vols 1847—1866 
.. Haggaid’s Reports, Admualty, 3 vols., 1822—1838 
Haggard's Oonsistonal Repoits, 2 vols , 1789—1821 
.. Haggaid’s Ecclesiastical Repoits, 4 vols , 1827—1833 
. Haiies’s Decisions, Court of Session (Scotland), 

2 vols , 1766—1791 
Hale’s Common Law 

Hale's Pleas of the Crown, 2 vols 

Hani8on and Rutherfuid’s Reports, Common Pleas, 

1 vol., 1865—1866 

Hanison and Wollaston’s Reports, King’s Bench 
and Ball Couit, 2 vols , 1835—1836 
Haicaise’s Decisions, Court of Session (Scotland), 

* fol , 1 vol, 1681—1691 

Haidies’ Repoits, Exchequer, fol ,1 vol, 1655—1669 
Hare’s Reports, Chancery, 11 \ols , 1841—1853 
. Hawkins’s Pleas of the Crown, 2 vols 

Hayes’s Repoits, Exchequer (Iieland), 1 vol, 1830— 
1832 

. Hayes and Jones’s Repoits, Exchequei (Iieland), 

1 vol., 1832—1834 

Hemming and Millei’s Repoits, Chanceiy, 2 vols., 

1862— 1865 

. Hetley’s Reports, Common Pleas, fol, 1 vol., 1627— 
1631 

. Hobart’s Boports, Common Pleas, fol., 1 vol., 1613 
—1625 

. Hodges’ Reports, Common Pleas, 3 vols, 1835— 
1837 

. Hogan’s Reports, Rolls Com t (Ireland), 2 vols., 1816 
—1834 

W Holt’s Rule of the Road Cases, Admualty, 1 vol, 

1863— 1867 

W Holt’s Equity Reports, 1 vol , 1815 
Sn John Holt’s Reports, King’s Bench, fol , 1 vol , 
1688-1710 

P Holt’s Repoits, Nisi Prius,' 1 vol., 1815—1817 
. Home’s Decisions, Couit of Session (Scotland), 
fol , 1 vol., 1735—1744 

II op wood aud Coltman’s Rogistiation Cases, 2 vols , 
1868—1878 

llopwobd and Philbiick’s Registration Cases, 1 vol., 
1863—1867 

Horn and Huilstone’s Repoits, Exchequer, 2 volt , 
1838—1839 , 

Kovenden’s Supplement to Vesey Jun.’s Repoits, 
Chanceiy, 2 vols , 1753—1817 
Hudson and Brooke’s Reports, King’s Bench and 
Exchequer (Ireland), 2 vols , 1827—1831 
* Hume’s Decisions, Court of Session (Scotland), 

1 vol., 1781—1822 

Hutton’s Reports, Common Pleas, fol., 1 vol., 1617— 
1638 

Henry Blatkstone’s Reports, Common Pleas, 2 vols, 
1788—1796 

Irish Common Law Reports, 17 vols./1849—1866 
* Irish Chancery Reports, 17 vols., 1850-^1867 
Irish Equity Reppits, 13 vols., 1838—1851 
1 Irish Law Reports, 13 vols., 1838—1851 
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I. L. T. 

I. R (preceded by date) 
I. R. 0. L. 

I. R. Eq 
Lr. Circ Cas. 

Ir. Jur 

Ir L Rec lstser. 


Ii. L. Rec. (u. s ) 


Irv. 


J. Bndg. 

J P 

J Shaw, Just 

• 

Jac 

Jac & W. 
Jebb, C C. 
Jebb & B. 
Jebb & S. 
Jenk 

Jo. & (Jar. 


Jo. & Lat. 


Jo Ex Ir 
John 

John. & II. 
Jur 

Jui (N. s) 
Just Inst. 


Irish Law Times, 1867—(current) 

Irish Reports, since 1893 (c q. [1894] 1 I. R.) 

Irish Reports, Common Law, 11 vole , 1866—1877 
Irish Reports, Equity, 11 vols , 1866—1877 
Irish Circuit Cases, 1 vol., 1841—1843 
Irish Jurist, 18 vols., 1849—1866 t 

Law Recorder (Ireland) 1 st series, 4 vols., 1827— 
1831 

Law Recorder (Ii eland) New Sene#, 6 voljf, 1833 — 
1838 ' 

Irvine’s Justiciary Repoits (Scotland), 5 vols., 18,32 — 
1867 

Sir John Bridgman’s Reposts, Common Pleas, fol., 
1 vol., 1613—1621 

Justice of thu Teiice, 1837—(cunent) 

J. Shaw’s Justieiaiy Repoits (Scotland), 1 vol., 1848 
—1832 

Jacob’s Reports, Chanceiy, 1 vol , 1821—1823 
Jacob and Walker's Reports, Chancery, 2 vols, 1819 
—1821 

Jebb’s Oiown Cases Resoived (Ireland), 1 vol , 1822 
—1840 

Jebb and Bourse’s Reports, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jebb and Symos’ Repoits, Queen’s Bench (Ireland), 

2 vols , 1838—1841 

Jenkins’ Reports, 1 vol, 1220—1623 
Jones and Carey’s Repoits, Exchequer (Ireland), 
1 vol , 1838-1839 

Jones and La Touche’s Reports, Chancery (Ireland), 

3 vols., 1844—1846 

T Jones’ Repoits, Exchequer (Iieland), 2 vols., 1834 
—1838 

Johnsou’s Reports, Chancery, 1 vol , 1858—1860 
Johnson and Ilemming’s Repoits, Chanceiy, 2 vols , 
1860—1862 

Jurist Reports, 18 vols , 18.37—1834 

Junst Reports, New Series, 12 vols , 1853 —1867 

Justmian’s Institutes 


K & G 
E. & J. 

K B. (preceded by date) 

Karnes, Diet. Dec 

Karnes, Rem. Dec 

Karnes, Sel. Dec. 

Kav 

Keb. 

Keen 

Keil. 

Kel 

Kel W. . » 

Keny. •. •« ., 


Keane and Grant’s Registration Cases, 1 vol , 1854— 
1862 

Kay and Johnson’s Reports, Chanceiy, 4 volli, 
1853—1858 

Law Reports, Kijig's Bench Division, since 1906 
(e g , [1901] 2KB) ’ 

Kames, Dictionary ot Decisions, Court of Session 
(Scotland), fol , 2 voh , 1340—1741 
Kames, Remaikable decisions, Couit of. Session 
(Scotland), 2 vols , 1716—1732 
Kames, Select Decisions, Couit of Session (Scotland), 
1 vol., 1752-1768 

Kay’s Repoits, Chancery, 1 vol, 1853—1854 
Keole’s Reports, fol., 3 vol^, 1661—1677 
Keen’s Reports, RoIIb Court, 2 vols , 1836—1838 
Keilwey'e Repoits, King’s Bench, fol., 1 vol , 1327— 
1578 , 

Sii John Kelyng’s Reports, Ciown Cases, fol, 1 vol., 
1662—1707 

W. Kelynge’s Reports, fol , 1 vol.. Chancery, 1730— 
1732, Kmg’sJBench, fol, 1731—1734 
Kenyon’s Notes of Cases, Kang’s Bench, 2 vols., 
1753—1769 



A B BRBl VIATIONS. 


Keny. (cn.) 

Kilkerran 

Knapp 
Kni & Omb. 


LA. *« .. 

L. & G. temp Plunk. . 

L . & Or. temj> Sugd. 

L. & Welsh. 

L. G. R... 

L. J. 

L J. (adm ) 

L. J (BOY.) 

L J (cn) 

L J (o. r.) 

L. J (eccl.) 

L. J. (ex ) 

Ij J. (EX. EQ.) 

L. J. (K. B 01 Q B ) 

• 

L J. (m o.) 

L. J. N. 0. 

• Ij. J. (O. 8.) 

L. J (p.) 

L. J. (p. & if.) 

L J. (p. o ) 

L J (r m & A ) 

L. M &P. 

L R. 

L. E A & E 

L. t E. C C. R. 

I.. E. 0. P. 

L. E. Eq. 

L. E Exoh. 

L. E. H. L. 

L. R'Ind. Apji 

Ij. E Ind. App. Supp. 
Vol. 

L. E. lr. 

L. E P. C. 

L. E. P. & D. 

e 

L. R. Q B 
L. E. Sc & Div. 

Ij. I. .. .. .. 

L. T< Jo. .. 

• L. T. (o. s') 


Chancery Cases in Vol. II. of Kenyon’s Notes of 
Cases, 1758—1754 

Kilkerran’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1738—1752 

Knapp’s Reports, Privy Council, 3 vole., 1829—1886 
Knapp and Omblor’s Election Cases, 1 vol., 1834— 
1835 


Lord Advocate 

Lloyd and Goold’s Reports temp Plunkett, Chancery 
(lleland), 1 vol, 1834—1839 
Lloyd and Goold’s Repbits temp Sugden, Chancery 
(Ireland), 1 vol., 1835 

' Lloyd and Welsby’s Commercial and Meicantile 
Cases, 1 vol., 1829—1830 
Local Government Reports, 1902—(current) 

Law Journal, 1866—(current) 

Law Journal, Admiralty, 1865—1875 * 

Law Journal, Bankruptcy, 1832—1880 . 

Law Journal, Chancei y, 1822—(current) 

Law Journal, Common Pleas, 1822—1875 
Law Journal, EcclesiasticalCases, 1866—1875 
Law Journal, Exchequei, 1830—1875 
Law Journal, Exchequer m Equity, 1835—1841 
Law Journal, King’s Bench or Queen’s Bench, 
1822—(cunent) 

Law Journal, Magistrates’ Cases, 1826—1896 
Law Journal, Notes of Cases, 1866—1892 (from 1893, 
see Law Journal). 

Law Journal, Old Senes, 10 vols., 1823—1831 
Law Journal, Probate, Divorce and Admiralty, 1875 
—(current) 

Law Journal, Piobate and Matnmomal Cases, 1838— 
1859, 1866—1875 

Law Journal, Pnvy Council, 1865—(current) 

Law Journal, Probate, Matnmomal and Admiralty, 
1860—1865 

Lowndes', Maxwell, and Pollock’s Reports, Bail 
Court and Practice, 2 vols., 1850—1851 
Law Reports 

Law Reports, Admiralty and Ecclesiastical CaBes, 
4 vols, 1865—1875 

Law Reports, Crown Cases Reserved, 2 vols , 1865 — 
1875 

Law Reports, Common Picas, 10 vols., 1865—1875 
Law Reports, Equity Oases, 20 vols., I 860 —1875 
Law Reports, Exchequer, 10 vols , 1865—1875 
Law Reports, English and Insh Appeals and Peerage 
Claims, House of Lords, 7 vols., 1866—1875 
Law Reports, Indian Appeals, Pnvy Council, 1873— 
(current) 

Law Reports, Indian Appeals, Pnvy Council, 
Supplementary Volume, 1872—1873 
• Law Reports (Ii eland), Chancery and Common Law, 
32 vols., 1877—1893 

Law Reports, Pnvy Council, 6 voIb., 1865—1875 
Law Reports, Probate and Divorce, 3 vols., 1865— 
1875 * 

Law Reports, Queen’s Bench, 10 vols , 1865—1875 
Law Reports, Scotch and Divoice Appeals, House 
of Loras, 2 vols., 1866—1875 ' 

•Law Titnds Reports, 1859—(cui rent) . 

Law Times Newspaper, 1843— (current) 

. Law Times Reports, Qld Senes, 34 vols., 1843—1860 




Abbreviations. 
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r jane ■ • «• 

Lat 

Laws Reg. Gas. 
Ld Raym. 

Leach 

Lee 

Lee temp. Hard. 

Le & Ca. 

Loon. 

Lev 

Lew. 0. C. 

» 

Ley 

Lib Asa. 

Lilly 

Litt 

Lofft 

Long & T. 

Lud E 0 
Lumley, P. L. C. 
Lush 
Lut 

Lut Reg. Cas. . 
Lynd. 


Lane’s Reports, Exchequer, fol., 1 vol, 1605—1611 
Latch’s Reports, King’s Reach, fol , 1 vol, 1625—1628 
Lawson’s Registration Oases, 1885—(current) 

Lord Raymond’s Reports, King’s Bench and Common 
Pleas, 3 vols, 1694—1732 

Leach’s Crown Cases, 2 vols , 1730—1814 • 

Sir & Lee's Ecclesiastical Judgments, 2 vols , 1752— 
1758 , 

T. Lee’s CaRes temp. Hardwicks, King’s Beifch, 1 voL, 
1733—1738 

Leigh and Cave’s Clown Cases Reserved, 1 vol, 1861 
—1865 , 

Leonaid’s Reports, King’s Bench, Common Pleas 
and Exchequer, fol., 4 pafts, 1552—1615 
Levine’s Reports, King’s bench and Common Pleas, 
fol., 3 vols , i860—1696 

Lewm’s Crown Cases on the Northern Unouit, 
2 vols , 1822—1838 • 

Ley’s Reports, King’s Bench, fol , 1 vol., 1608—1629 
Liber Assisarum, Year Books, 1 — 51 Edw III 
Lilly’s Reports and Pleadings of Cases in Assize, fol., 
1 vol. 

Littleton’s Reports, Common Pleas, fol., I vol, 1627 
—1631 

Lofft’s Reports, King’s Bench, fol, 1 vol, 1772—1774 
Longfield and Townsend’s Reports, Exchequer (lie- 
land), 1 voi., 1841—1842 
Luders’ Election Oases, 3 vols., 1781—1787 
Lumley’s Poor Law Cases, 2 vols., 1831—1842 
Lushmgton’s Reports, Admiralty, 1 vol, 1859—1862 
Sir E. Lutwyche’s Entries and Reports, Common 
Pleas, 2 vols., 1682—1704 

A. J Lutwyche’s Registration Cases, 2 vols , 1813— 
1853 

Lyndwood, Provmciale, fol., 1 vol. 


M. & S . 

M, & W. . 

Mac. & G. 

Mac. & II. 

M'Cle 

M‘01e. & Yo. . 

Macfailaue 

Macl. & Rob. .. 

Macph. (Ct of Sess.) 

Macq. .. .. 

Macr. 

Madd. 

Madd. & G. 

Madox .. 

Madox, Exeh. *.. 

> 

Man. & G. 


Maule and Selwyn’s Repoits, King’s Bench, 6 vols., 
1813—1817 

Mceson and Welsby’s Reports, Exchequer, 16 vols., 
1836—1847 

Macnaghton and Gordon’s Reports, Chancery, 3 vols, 
1849—1852 

Macrae and Heitalet’s Insolvency Cases, 1 vol., 
1847—1852 

M‘Cleland’s Reports, Exchequei, 1 vol., 1824 * 

M'Cleland andYotiugeVRepoits, Exchequer, 1 vol, 
1824—1825 

Macfarlane’s Jury Trials, Couit of Session (Scotland), 
3 parts# 1838—1839 • 

Maclean and Robinson’s Scotch Appeals (itouse of 
Lords), 1 vol., 1839 

Macpherson, Couit of Session (Scotland), 3rd senes, 
11 vols., 1862—1873 

Macqueen’s Scotch Appeals? House of Lords, 4 vols , 
1849—1865 ‘ 

Macrory’s Patent Cases, 2 parts, 1847—1856 . 

Maddock’s Reports, Chancery, 6 vols., 1815—182L 

Maddock and*Geldart’s Repoits, Chancery, 1 vol., 
1819—1822 (Yol. YI. of Madd) 

Madox’s Formulare Anglicanum • 

Madox’s History and Antiquities of the Exchequer, 
S vols. , 

Manning and Granger’s Reports, Common Pleas, 
7 vols., 1840—1§45 
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Abbreviations. 


Man. & By. (k. b.) 
Man. & By. (m. c.) 
Mans. 

4 

Mar. L. 0. 

March 

Marr 

Marsh. . *. 

Mayu. 

Meg. 

Mer. 

Milw 

Mod Bep. 

Mol. 

Mont. 

Mont. & A. 

Mont. & B. 

Mont. & Ch. 

Mont. D. & De G 

Mont. & M. 

Moo. P. 0. C. 

Moo. P. C C (n. s ) 

Moo Ind App 

Moo & P 

Moo. & S. 

Mood. & M. . • 

I 

Mood. & B 

Mood. C C 
Mooie (k. b ) . 

Mooie (o B.) 

Mor. Diet. 

Morr. 

Mps. 

Murp. & H. 

Murr. 

My. & Cr. 

My.-& K.. 


. Manning and Byland's Beports, Song’s Benoh, 
3 vols., 1827—1830 

. Manning and Byland’s Magistrates’ Cases, 3 vols., 

1837— 1830 

Mauson’s Bankruptcy and Company Cases, 1893— 
(cuirent) 

Maritime Law Beports (Crockford), 3 vols., 1860— 
1871 

Maich’s Bepoits, King’s Bench and Common Pleas, 
1 vol., 1639—1642 

Mamott’sDeeiwone, Admiralty, 1 vol, 1776—1779 
Maishall’s Bepoits, Common Pleas, 2 vols., 1813— 
1816 

‘ Maynard’s Bepoits, Exchequer Memoranda of Edw. 
I. and Yearbooks of Edw. II, Year Books, Fait I., 
1273—r326 

Megone’s Companies Acts Cases, 2 vols , 1889—1891 
Merxvale’s Beports, Chancery, 3 vols., 1815—1817 
Milward’sEcclesiastical Beports (Ireland), 1 vol., 1819 
—1843 

Modem Bepoits, 12 vols., 1669—1755 
Molloy’s Beports, Chancery (Ireland), 3 vols., 1808— 
’ 1831 « 

Montagu’s Beports, Bankruptcy, 1 vol., 1829—1832 
Montagu and Ayiton’s Beports, Bankiuptcy, 3 vols., 
1832—1838 

Montagu and Bligh’s Bepoits, Bankiuptcy, 1 vol,, 
1832—1833 

Montagu and Chitty’s Beports, Bankruptcy, 1 vol., 

1838— 1840 

Montagu, Deacon, and De Qex’s Beports, Bank- 
luptcy, 3 vols., 1840—1844 
Montagu and Macaithui’s Beports, Bankiuptcy, 
1 vol , 1826—1830 

Moore’s Privy Council Cases, 15 vols., 183b—1863 
Moore’s Pi ivy Council Cases, New Senes, 9 vols., 
1862—1873 

Moore’s Indian Appeal Cases, Pnvy Council, 14 vols., 
1836-1872 

Moore and Payne’s Beports, Common Pleas, 5 vols, 
1827—1831 

Mooie and Scott’s Beports, Common PleaB, 4 vols., 
1831—1834 

Moody and Malkin’s Beports, Nisi Pnus, 1 vol, 1826 
—1830 

Moody hnd Bobinson’s Bepoits, Nisi Pnus, 2 vols., 
1830—1844 

Moody’s Clown Cases lleserved, 2 vols., 1824—1844* 
Sir E Mooie’s .Reports, King’s Bench, fol., 1 vol., 

' 1485—1620 

J. B. Mooie's Bepoits, Common Pleas, 12 vols ,1817 
—1827 

Monson’s Dictionary of Decisions, Court of Session 
• (Scotland), 43 vols , 1532—1808 
Moiroll’s Beports, Bankiuptcy, 10 vols., 1884—1893 
Moseley’s Beports, Chancery, fol., 1 vol., 1726—1730 
Murphy and Hurlstone’s Beports, Exchequer, 1 vol, 
1837 « 

Murray’s Beports, Jury Court (Scotland), 5 vols., 
1816—1830 

Mylne and Craig’B Bepoits, Chancery, 5 vols., 1835 
\ —1841’ 

‘Mylne and Keel’s Beports, Chancery, 3 vols., 1832 
—1835 i 
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Nels. 

Nev & M. (k b.) 
Ner & M. (m. c ) 
Nev. & P. (k. b ) 
Ner. & P. (m c) 
New Mag Gas 
New Pi act. Oas 

• 

New Bep. 

New Sees Gas 

Nolan 

Note* of Cases 
Noy 

O. Bi ldg. 

O’M & H. 

Owen 

P. (pieoeded by date) 

P. D. 

P. Wm 8 . 

Palm. 

Paik. 

Pat. App. 

Patei, App 
Peake 

Peake, Add Oaa 
Peck 

Per & Dav. 

• i 

Per. & Kn. 

Ph 

Phil El Gas. .. 
Phillim. 

Philhm. Ecel. Jud. 

Pig. 4fi. 

Pitc. 

Plowd. .. 

Poll. 

Poph. 


Nelson’s Beports, Chancery, ItoI., 1625 -1692 

Nevile and Manning’s Bepoits, King’s Bench, ^ vole., 
1832—lS3ti 

Neyile and Manning’s Magistiates’ Cases, 3 vols., 
1832—1836 

Nevile and Pony’s Bepoits, King’s Bench, 3 volg, 
1836—1838 

. Nevile and Peiry’s Mogistiates’ Cases, 1 vol, 1836— 
1837 • .* 

New Magistiates’ Cases (Bittleston, Wise and 
Parnell), 2 voIr , 18-44—1848 
. New Piactice Oases (Bittleston and Wise), 3 vols., 
1844—1848 

. New Bepoits, 6 vols , 1862—*1865 

New Sessions Magistrates’ Cases (O.mow, Hamei- 
ton, Allen’, ate.), 4 vols , 1841—1851 

Nolan’s Magistrates’ Cases, 1 vol, 17 f il—1793 
. Notes of Cases m the Ijjcclesiaafrcal and Maiitime 
Couits, 7 vols , 1841—1850 

. Noy’s Bepoits,King’s Bench, fol, 1 vol, 1558—1649 

Su Orlando Budgman’B Bepoits, Common Pleas, 
1 vol, 1660—1666 * 

. O’Malley and Ilaidcastle’s Election Cases, 18b9— 
(curient) 

. Owen’s Bepoits, King’s Bench and Common Pleas, 
iol, 1 vol., 1557—1614 

Law Bepoits, Piobate, Divoice, and Adraualty Divi¬ 
sion, since 1890 (e q , [1891] P 1 
. Law Eeports, Piobate, Divoico, and Admiralty Divi¬ 
sion, 15 vols, 1875—1890 

Peere Williams’ Bepoits, Chanceiy and King’s 
Bench, 3 vols , 1695—1735 

Palmer’s Bepoits, Kmg’s Bench, fol , 1 vol, 1619— 
1629 

. Pajkei’.s Bepoits, Exchequer, fol, 1 vol , 1743— 
1766 

. Patou's Scotch Appeals, House of Loids, 6 vols, 
1726—1822 

. Patei son’s Scotch Appeals, House of Lords, 2 vols , 
1851—1873 

Peake’s Bepoits, Nisi Pnus, 1 vol , 1790—1791 J 

. Peake’s Additional Cases, Nisi Julius, 1 vol , 1795 — 
1812 

Peckwell’s Electice Cases, 2 vols , 1803 -1804 
. Peiry and Davison s Bepoits, Queen’s Benih, 4 vols., 
1838-1841 

Peny and Knapp’s Election Cases, 1 vol , 1833 
. Phillips’ &epoi fcs, Chancei y, 2 vols , 1841—H345f 

Philipps’ Election Cases, 1 vol , 1780 
. J. Philkmoie’s Ecclesiastical Bepoits, 3 vols , 1754— 
1821 

. Sir B Phillimoie’s Ecclesiastical Judgments, 1 vol, 
1867—1875 * 

. Pigott and Bodwell’s Begistration Cases, 1 vol , 1843 
—1845 

. Pitcairn’s Cmfcixal Trials (Scotland), 3 vols , 1488— 
1624 

. Plowden’s Bepoits, fol, 2 vols., 1550—1579 
. Pollexfen’s Beports, King’s Bench, fol, 1 vol., 1670 

r-1682 * • 

. Pophamjs Beports, King’# Bench, fol., 1 vol., 15S1— 
1Q27 
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Pow. R. & D. 

Piec Oh... 

Price 

Q B. 

Q. B. (pieceded by date) 
Q. B. D. . .. 


R * 

r! (Ot of Sess.) . 

R. P. 0 
R R 
R S.0 
liast 
Rayn 

Real Piop Oas. 
Rep. Oh 
Rick & M. 

Rick. & S. 

Ridg. temp II. 

Ridg L & 8. 

Ridg Pail Rep. 

Rob Eccl 
Rob. L & W. 

Robert. App. 

Robin. App. 

Roll Abr. 

Roll. Rep 
Roxn. 

s 

Rose 

Ross, L. 0. 

Rowe 

Rul. Oas. 

Russ'. * 

Russ. & M. 

Russ. & Ry. 

By. & Can. Oas. 

& Can. Tr Oas, 

By. & M. 


s. 0. 

S. C. (preceded by date) 


Power, Rodwell, and Dew’s Election Cases, 2 vola., 
1848—1856 

Piecedents in Chancery, foL, 1 vol., 1689—1722 
Price’s Reports, Exchequer, 13 vols., 1814—1824 

Queen’s Bench Reports (Adolphus and Ellis, New 
Senes), 18 vols., 1841—1852 
Law Reports, Queen’s Bench Division, 1891—1901 
(e g , [1891] 1 Q. B.) 

Law Reports, Queen’s Bench Division, 25 vols., 
1875—1890 

The Repoits, 15 vols., 1893—1893 
Rettie, Court of Session Cases (Scotland), 4 th senes, 
25 vols., 1873—1898 

Reports of Patent Cases, 1884—(current) 

Revised Repoits 

Rules of the Supieme Couit 

RasteU’s Entnes 

Raynor’s Tithe Cases, 3 vols , 1575—1782 
Real Property Cases, 2 vols , 1813 —1817 
Reports in Chancery, fol., 3 vols, 1615—1710 
Rickards and Michael’s Locus Standi Reports, 1 vot. 
1885—1889 

Rickards and Saunders’ Locus Standi Repoits, 1 vol., 
1890—1894 

Ridgeway’s Reports, temp Hardwicke, 1 vol., King’s 
Bench, 1733—1736, Chancery, 1744—1746 
Ridgeway, Lapp, and Schoales’ Reports (Ireland), 
1 vol,, 1793—1796 

Ridgeway’s Parliamentary Repoits (Iieland), 3 vols., 
1784—1796 

Robertson’s Ecclesiastical Repoits, 2 vols , 1844—1853 
Roberts, Learning, and Wallis’ New County Court 
Cases, 1 vol., 1849—1851 

Robeitson’s Scotch Appeals, House of Loids, 1 vol., 
1709—1727 

Robinson’s Scotch Appeals, House of Loids, 2 vols., 
1840—1841 

Rolle’B Abridgment of the Common Law, fol , 2 vols, 
Rolle’s Reports, King’s Bench,.fol, 2 vols , 1614—1625 
Romilly’s Notes of Cases m Equity, 1 part, 1772— 
1787 

Rose’s Reports, Bankruptcy, 2 vols , 1810—1816 
Ross’s Leading Cases in Commercial Law (England 
, and Scotland), 3 vols 

Rowe’s Reports (England and Ireland), 1 vol., 1798— 
1823 

Campbell’s Ruling Cases, 25 vols. 

Bussell's Repoits, Ohanceiy, 5 vols., 1824—1829 
Bussell and Mylne’s Reports, Chancery, 2 vols., 1829 
—1833 

Russell and Ryan’s Crown Cases Reseived, 1 vol., 
1800—1823 

Railway and Canal Oases, 7 vols , 1833—1854 
Railway and Canal Tiaffic Cases, 1855—(current) 
Ryan and Moody’s Reports, Nisi Pnus, 1 vol., 1823 

—1826 i 

Same Case 

Court of Session Oases (Scotland), since 1906 (e.g., 
• [1906] S. 0.) 

^olieitor-Oeneral. 

Saint’sDigest of Regigtiation Cases, 1843—1906, 1 vol. 


s.-a 

Saint 


• a 
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Salk. 

Sau. & Sc. 

Saund. 

Saund. A A. 

Saund A B. 

Saimd. A C. 

Saund. A M. 

Say. 

Say. 

Sc Jui • 

So. L. R 
Sch. & Lef 

Sc. R. R 
Scott 

Scott (n. r.) 

Sea A Sm. 

Sel Cas Ch. 

Sees. Caa (kb) 

Sb & Macl. 

Sh. (Ct. of Seas.) 

Sh Dig .. 

Sh Just. 

Sh. Sc App. 

Sh. Temd Ct. 

Shep. Touch. 
Show 

Show. Pari. Cas. 
Sid. 

Sim. 

Sim (u. s.) 

Sim. A St. 

Skw. 

Sm. A Bat. 

Sm. A G. 

Smith, K. B. * . 

Smith, L. 0. 
Smith, Reg. Cas. 


.. Salkeld’s Reports, Bong’s Bench, 3 vols. 1689—1712 
.. Sausse and Scully’s Reports, Rolls Court (Ireland), 

1 vol., 1837—1840 

,. Saunders’s Reports, King’s Bench, 2 vols , 1666—1672 
.. Saunders and Austin’s Locus Standi Reports, 2 vole., 
1895—1004 

.. Saundeis and Bidder’s Locus Standi Reports, 1905— 
(ourrent) 

.. Saunders and Cole’s Reports, Bail Gourt, 2 uols., 1846 
—1848 

.. Saunders and Maci ae’e County Coin ts and Insolvency 
Cases (County Courts Cases and Appeals, Vols. II. 
and ILL), 2 vols , 1852—1858 • 

.. Savile’s Reports, Common fleas, fol., 1 vol., 1580— 
1591 

Sayer’s Reports, King’s Bench, fol., I vol., 1751 — 
1756 

.. Scottish Junst, 46 vols., 1829—1873 
. Scottish Law Reporter, 1$65—(curient) 

. Schoales and Lefroy’B Reports, Chancery (Ireland), 

2 vols , 1802—1806 
Scots Revised Reports 

. Scott’s Reports, Common fleas, 8 vols., 1834—1840 
.. Scott’s New Reports, Common Pleas, 8 vols , 1840— 
i845 

. Searle and Smith’s Reports, Probate and Divorce, 
1 vol., 1859—1860 

. Select Oases in Chancery, fol, 1 vol, 1685—1698 
(Pt. III. of Cas. in Ch.) 

. Sessions Settlement Cases, King’s Bench, 2 vols., 
1710—1747 

.. Shaw and Maclean’s Scotch Appeals, House of Lords, 

3 vols., 1835—1838 

,. Shaw, Court of Session Cases (Scotland), 1st senes, 
16 vols., 1821—1838 

P. Shaw’s Digest of Decisions (Scotland), ed by Bell 
and Lamond, 3 vols , 1726—1868 
P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

P. Shaw's Sootch Appeals, House of Lords, 2 vols., 

, 1821—1824 

. P. Shaw’s Temd Court Decisions (Scotland), 1 vol., 
1821—1831 

. Sheppard’s Touchstone of Common Assurances 
Showei’s Reports, King’s Bench; 2 vols , 1678—1606 
. Shower’s Cases nj Parliament, fol, 1 vol, 1694— 
1699 

. Siderfin’s Reports, King’s Bench, Common Pleat 
and Exchequer, fol., 2 vols , 1657—1670 
. Simons’ Reports, Ohanepry, 17 vols., 1826—,1892 
. Simons’ Reports, Chancery, New Senes, 2 vols., 
1850—1852 

. Simons and Stuaxt’s Reports, Chanceiy, 2 vols., 1822 
—1826 

.. Skinner’s Repoits, King’s Bench, fol., 1 vol., 1681— 
1697 

.. Smith and Batty’s Reports, King’s Bench (Ireland), 
1 vol., 1824,r-1825 

.. Smale and Giffard’s Reports, Chancery, 3 vols , 1852 
—1858 

.. J. P. Smith’s Reports, King’s Bench, *3 vols., 1803— 
J806 • • 

.. Smith’s Leading Cases, 2 vols. 

. 0, Lf SnJith’s Registration Qaset, 1895— (current) 
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Smyth® . 

Sol. Jo. . 

Spence . 

Spinks 
Sflair Hep. 

Stark . . t 

Stat It x O Rev*. 
State Tr. 

State Ti (N s.) 
Story • 

Stia 

Stu M & P. 

Sty. 

8w. 

Sw. & Tr 

Swan 

Swm 

Sytne 


Smythe’s Reports, Common Pleas (Ireland), I voL, 
1839—1840 

Sohcitors' Journal, 1856—(current) 

Spence’s Equitable Jurisdiction of the Court of 
Chancery 

Spinks’ Prize Court Cases, 2 parts, 1854—1856 
Stair’s Decisions, Court of Session (Scotland), fol, 
2 vols., 1661—1681 

Starkie’s Reports, Nisi Prius, 3 vols., 1814—182.1 
Statutory Rules and Orders Revised 
State Trials, 34 vols., 1163—1820 
State Trials, New Senes, 8 vols , 1820—1858 
Stoiy’s Commentaries on Equity* Junspiudenee 
Stiange’s Reports, 2 vols , 1716—1747 
Stuart, Milne, and Peddie’s Reports (Scotland), 
2 vols ,.185-1—18.53 

Style’s Repoits, King’s Bench, fol., 1 vol, 1646—1655 
Swaboj’s Repoits, Admiralty, 1 vol, 1855 -*1859 
Swabey andTristiam’s Repoits, Probate audDivoice, 
4 vols , 1858—1865 

Swanston’s Reports, Chancery, 3 vols , 1818—1821 
Swmton’s Justiciaiy Repoits (Scotland), 2 vols , 1835 
—1841 

Syme’s Judticiary Reports (Scotland), 1 vol , 1826— 
1829 


T. & M. .. 


T. Jo. 


T. L R. 

T Raym. 

Taml 

Taunt 

Tax Caa 
Term Rep. 

Toth 

Trist 

Tudor, Tj. C. Merc. Law 

Ttidor, L C. Real Prop 
Turn. & R. 

Tyr 

Tyr. & Gr. 


Vaugh. *.. 
Vent. 

Vein. 

Vern. & Scr. 
Ves. 

Ves. & B. 

Ves. Sen. 
Yin. Abr. 
Yin. Supp. 


Temple and Mew’s Ciiminal Appeal Cases, 1 vol., 
1848—1851 

Sir T Jones’s Repoits, King’s Bench and Common 
Pleas, fol , 1 vol , 1669—1681 
The Tunes Law Repoi ts, 1884—(current) 

Sir T Raymond’s Reports, King’s Bench, fol, 1 vol , 
1660—1683 

Tamlyn’s Repoits, Rolls Couit, 1 vol., 1829—1830 
Taunton’s Reports, Common Pleas, 8 vols , 1807— 
1819 

Tax Cases, 1875—(cuirent) 

Term Reports (Durnford and East), fol., 8 vols., 1785 
—1800 

Tothill’s Transactions m Chancery, 1 vol, 1559—1646 
Tustram’s Consistory Judgments, 1 vol, 1873—1892 
Tudor’s Leading Cases on Mercantile and Maritime 
Law 

Tudor’s Leading Cases on Real Property 
Turner and Russell’s Reports, Chancery, 1 vol., 1822 
—1825 

Tyrwhitt’s Repoits, Exchequer, 5 vols , 1830—1835 
Tyrwhitt and Or anger’s Repoits, Excheqpei, 1 vol., 
1835—1836 

t 

Vaughan’s Repoits, Common Pleas, fol., 1 vol , 1666 
—1673 

Yentus’ Repoits (Yol. I, King’s Bench, Vol II., 
Common Pleas), fol., 2 vols , 1668—1691 
Vernon’s Reports, Chancery, 2 vols , 1680—1719 
Vernon and Semen’s Reports, King’s Bench (Ire¬ 
land), 1 vol., 1786—1788 

Vesey JunJs Repoits, Chancery, 19 vols , 1789—1817 
Yesey and Beames’s Repoits, Chancery, 3 vols., 1812 
—1811 

Vesey Sen.’s Reports, 2 vols., 1747—1756 
, Vmei’s Abridgment of Law and Equity, fol., 22 vols. 
^Supplement to Vinei's Abridgment of Law and 
Eouitv. fi vnls.* 



Abbreviations, 


W. Jo. .. 

W. N (preceded by date) 

W. E 
Wallis 

Web. Pat. Cas. 

Welsh, Reg Oas. 

Went. Off Ex. 

West 

West temp Hard. 

• 

WeRt. Tithe Cas 
White 

White & Tud L. 0 
Wight , 

Will. Woll & Dav 

Will Woll. & H 

Willes 

Wilm 

Wilfl 

Wils & 8. 

Wils (oh) 

Wils (ex.) 

Win 

Wm B1 

Wm Rob. 

Wins Saund. 

Wolf & B. 

Wolf &D. 

Woll. 

Wood 

Y, & 0. Oh Cas 
Y. & C (ex.) 

Y. & J. 

Y B. 

Yelv. 
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Sir W. Jones’s Reports, Ring’s Bench and Common 
Pleas, fol, 1 vol., 1620—1640 
Law Repoits, Weekly Notes, 1866—(current {eg, 
[1866] W.N) 

Weekly Repoiter, 64 vols , 1862—1906 
Wallis's Repoits, Chancery (tieland), 1 vol , 1766— 
1791 * 

Webstei’s Patent Cases, 2 vols , 1602—1865 
Welsh’s Registry Cases (Ireland), ltvol., 1^112—1840 
Wentworth’s Office and Duty of Esfecutoie 
West’s Repoits, House of Lords, 1 vol , 18.19—1841 
West’s Repoits temp Haidwicke, Chancery, 1 vol., 
1736—1740 

Western’s London Tithe Cases, 1 vol , 1592— 1822 
White’s Justiciary Repoits (Scotland), 3 vols , 1886 
—1893 • 

White and Tudor’s Leading Cases m Equity, 2 vols 
Wightwick’s Reports, Exchequer, 1 vol , 1810—1811 
Willmore, Wollaston, ancfDavison’s Ropoits, Queen's 
Boneh and llail Court, 1 vol, 18.17 
Willmore, Wollaston, and Hodges’ Reports, Queen’s 
Bench and Bail Couit, 2 vols , 1838—1839 
Willes’ Repoits, Common Pleas, 1 vol , 1737—1738 
Wilmot’s Note# of Opinions and Judgments, 1 vol , 
1757—1770 

G. Wilson’s Reports, King's Bench and Common 
Pleas, fol, 3 vols , 1712—1774 
Wilson and Shaw’s Scotch Appeals, House of Loids, 
7 vols , 1825—1835 

J Wilson’s Repoits, Chancery, 2 vols , 1818—1819 
J Wilson’s Reports, Exchequer m Equity, 1 pait, 
1817 

Winch’s Reports, Common Pleas, fol , 1 vol , 1621 — 
1625 

William Blackstone’s Reports, King’s Bench and 
Common Pleas, fol , 2 vols , 1746 —1779 
William Robinson’s Repoits, Admualty, 3 vols , 1838 
—1850 

Williams’ Notes to Saunders’ Reports, 2 vols 
Wolferstan and Bnstowe’s Election Cases, 1 vol., 
1859—1864 

Wolferstan and Dew’s Election Casor, l vol , 1857— 
1858 

Wollaston’s Reports, Bail Court and Practice, 1 vol., 
1840—1841 

Wood’s Tithe Caseg, Exchequer, 4 vols , 1650—17Off 

Younee and Collvei’s Repoits, Chanceiy Cases, 
2 vols, 1841—1843 

Younge and Collyei's Repoits, Exchequer iniquity, 
4 vols , 1834—1842 

Younge and Jervis’ Reports, Exchequei, 3 vols , 
1826—1830 

y pqp jgooks 

Yelverton’s Repoits, King'S Bench, fol., 1 vol., 1602 
—1613 

Younge’s Reports, Exchequer m Equity, 1 vol., 1H30 
—1832 
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Part I.—Poor Rate: Liability to the Rate. 

Sect. l~In General. ' 

a 

,1. The poor rate is leviable ljy taxation of every parson arid General 
vicar, and of every occupier of jiands, house§, tithes impropriate, 




Bates an to Bating. 


bkjt. i. 
In general 


« 

Possession 
or useoi 
enjoyment 
capable of 
«being 
beneficial. 


S nations of tithes (a), coal mines (b), mines of every other 

(e), woodlands (d), and sporting rights <e). In certain cases 
the owner of property is rated in place of the occupier (J ); and, in 
a few instances, owners as such are rateable ( g ). 

Sect. 2 .—Rateable Occupation. 

2. Rateable occupation is the chief ground of liability to the 
poor rate'. It is not defined by statute, nor has it been exhaustively 
defined by judicial decision. Legal possession is one of the elements 
which go to make up rateable occupation ( h ), and possession con¬ 
notes physical control (i). There need not be actual physical 
occupation if there is legal possession coupled with an intention 
to occupy ( k ). The possession must not be merely intermittent (l), 
but it need not be permanent ( m ) , and, as long as there is an 
intention to occupy, or to return to occupation,'there may be 

(a) As to tithe and tithe Tentcharge, see p 45, post* 

(b) Poor Relief Act, 1601 (43 Eliz , c 2), s 1, as amended by the Poor 
Rate Exemption Act, 1840 (3 & 4 Viet, c 89). s. 1 (an annual Act which 
has been continued annually to the present day), and the Rating Act, 
1874 (37 & 38 Viet. c. 54), s. 14 The Poor Relief Act, 1601 (43 Ehz c 2), 
taxed “every inhabitant, paison, vicar and other”; the Poor Rate Exemp¬ 
tion Act, 1840 (3 & 4 Viet c 89), put an end to the rating of an “ in¬ 
habitant,” as such, upon his property or upon the profits of stock-in- 
trade; but it oontmued the liability of the parson, vicar, and other persons 
named in the text. 

(c) Rating Act, 1874 (37 & 38 Viet, c 54), ss. 3 (3), 7 Lessors of dues 
payable m kind had been held rateable before the passing of that Act 
(Bowls v Oells (1776), 2 Cowp. 451; li v St Aqnee (Inhabitants) (1789), 

3 Term Rep, 480; Jt, v. Baptist Mill Oo. (1813), 1 M. & S. 612; R v St 
Austell (Inhabitants) (1822), 5 B & Aid 693), which does not, therefore, 
apply to mines m respect of which tb$ dues are wholly reserved m kind 
(Rating Act, 1874 (37 & 38 Viet % 54), s 13) As to mines and 
mining rights generally, see title Mines, Minerals, and Quarries, 
Vol. XX., pp. 497 ef seq., as to the assessment of mines, see pp. 42, 
43, post. 

(d) That is, land used for a plantation or a wood or for the growth 
of saleable underwoods, and not subject to any right of common (Rating 
Act, 1874 (37 & 38 Viet o. 54), s. 3 (1)). 

(e) That is, rights of fowling, shooting, taking and killing game or 
rabbits, and of fishing, when severed from the occupation of land (ibid, 
s. 3 (2); Rogers v St Germans Union (1876), 40 J. P. 807 , Kennck v. 
Guilsfield Overseers (1879), 5 C P. D. 41). The value of such rights, when 
not so severed, forms part of the value of the land m respect of which the 
occupier is rated. As to rights m respeet of fishing ana game, see titles 
Fisheries, Vol. XIV, pp. 569 eLseq , Game, Vol XV, pp. 207 et seq 

(f) The enactments under which they are rated are referred to at pp. 19 
et seq., post. 

(g) See pp. 17 et seq., post. 

(A) B, v. St. Panoras Assessment Committee (1877), 2 Q. B. D. 581; see 
R, v. Watson (1804), 5 East, 480 

(i) Mitward v Oaffin (1779), 2 Wm, B1 1330 ; Biistol Governors of the 
Poor v. Wait (1834), ] Ad. & El 264, compare Pollock and Wright, 
Possession in the Common Law, pp. 15, 16, 20. 

(lr) R. v. Melladew, [190T] IK B 192, C. A., following Staunton v. 
Powell (1867), 16 W. R. 362; Borvnek v. Southwark Corporation, [1909] 

1 X. B. 78. 

(1) Cory v. Bryitow (1877), 2 App. Cas. 262, 276. 

(m) Thus, the .use of temporary stsuetures for the accommodation of 
vwkmen during the construction of a railway may constitute rateable 
occupation (MMehett Brothers, Ltd. v» Worksop Union (1904), 1 Konst am’a 
Rating Appeals, 181; W J. P, 530). , * ' 
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% 

rateable occupation in an interval during which there is no user (n), Se °t. a, 
or no profitable user (o), of the hereditament. At the same time, Rateable 
legal possession of a permanent nature with an intention to occupy Occupation, 
is not necessarily sufficient to constitute rateable occupation, for 
there may be possession or bare occupation without the possibility 
of profit or advantage; in order to constitute rateable occupation 
theie must be a use and enjoyment which is, or is capably of being, 
beneficial (p). • * 

Occupation, in order to be rateable, must be exclusive (q ), therefore, Exciusire 
if more persons than one have rights in a hereditament, that person occupation. ^ 
who has the right of regulation and control over the other‘persons 
enjoying subordinate rights is the rateable occupier\r). 

3. Rateability does not depend upon title (s'), and a mere tres- Title not 
passer may bp rateable (f) ; but evidence of title may be material, 
as where it is fioubtful which of two persorfs is the rateable 
occupier (u), or whether there is any person who can be so 
described (v). 

Persons in possession at will may be rateable occupiers, such as Tenants at 
the occupants of almshouses (a), or of rtioms in a royal palace (ft), vvl11 - 
or companies which are allowed at will a certain use of land for 
commercial purposes (c). 

(n) Bootle (Jierscen v Liverpool Warehousing Co (1901), 05 J. P 740; 

B. v. Melladew, [1907] 1 K. B. 192, C. A.; Borwick v. Southwark Corpora¬ 
tion, [1909] 1 K. B. 78; Boberls v Aylesbury Overseers (1853), 1 E & B. 

423; Williams v. Wednesbury Overseers (1890) 1 Rydc’s Rating AppealB, 

327; and on this point see, further, p 6, post 

(o) Southend-on-Sea Corporation v. White (1900), 65 J. P 7 , Cage v. 

Wren (1902), 67 J P 32, and on this point see, further, p 6, post 

(p) B v. St. Luke's Hospital (1760), 2 Burr 1053 ; Smith v New Forest 
Union Assessment Committee (1889), 61 L T 870, C A.; Harev Putney 
Overseers (1881), 7 Q B D 223, C. A , Liverpool, Corporation v Chorley 
Assessment Committee cmd WiihneU Overseers, [19121 1KB 270, C A. 

(q) Cory v Bnstow (1877), 2 App Cas 262, 276 

(r) Holywell Union and Halkyn Parish v IIalkyrr Dunnage Co., [1895] 

A C. 117, 134 NumerotiB cases have beeu decided upon the question 
who is the person rateable m the circumstances stated in the text, supra; 
see pp. 12—17, post. 

(s) Bute (Lora) v. Qnndall (1786), 1 Term Rep. 338 . B v Leith (1852), 

1 E. & B 121, 131 ; Cory v Bnstow (1877), 2 App Cas 262, 273 , Kittow 
v Liskeard Union (1874), L R. 10 Q B 7 ; Holywell Union and Halkyn 
Parish v Halkyn Drainage Go., supra, at pp. 121, 127 For cases where 
the existence of Ifcitle affords some evidence of rateable occupation, see the 
authorities cited on p. 8, post, with regArd to canals, Rowing paths, sluices 
and haibours 

(t) Forrest v. Greenwich Overseers (1858), 8 E. & B 890, 897. 

(u) Holywell Union and Halkyn Parish v. Halkyn Diatnaqe Co , supra; 
at p. 134; and for further cases upon this question, Bee pp. 12—17, post. 

(«) New Shoreham Harbour Commissioners v Lancing (1870), L R. 5Q B. 

489 ; Swansea Harbour Trustees v. Swansea Union Assessment Committee 
(1907), 1 Konstam’B Rating Appeals, 250; 71 J P. 497, H L ; Doncaster 
Union Assessment Committee v. Manchester, Sheffield and Lincolnshire Bail 
Co. (1894), 71 L. T. 585, H L , Margate Corporation •v.Petiman( 1912), 106 
L. T. 102. 

(o) B. v. Munday (1801), 1 East, 584; B. v. Green (1829), 9 B. &V. 203. 

(ft) B. v. Ponsdnby (Lady Emily) (1842), 3 Q. B, 14; oee title Cokstitu- 
. txonal Law, Yol. VlL, p. 121; compare ibid., p. 206 ; and see p 15, post. 

(e) E.g., a water company (B. r.^OMsea Watsr Works,Co, (1833), 5*B. 
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4. Ownership, if accompanied by possession and enjoyment, 
which is, or is capable of being, beneficial, constitutes rateable 
occupation (d); but bare ownership does not (<?), even though 
possession goes with it, if there is no such enjoyment by the 
owner (/). An intention on the owner’s part to occupy is for this 
pttrpose equivalent to enjoyment (p). 

& Th^re are certain classes of hereditaments the normal use 
of which requires them to be kept empty, or left unentered for a 
time, for example, grass land (ft), houses kept to be let furnished (i), 
seaside lodging-houses (ft), seaside shops (l), warehouses kept for 
the business of Jetting floor space (m), exhibition buildings (n), part 
of a works kept as a stand-by (o), lands forming the catchment 
area for a waterworks undertaking (p). Such hereditaments are 

6 Ad 156 (see p 'l, post)-, R. v. East London Waterworks Co (1852), 
18 Q. B. 70S) j a gas company {B v. Stevens and Andersen (1805), 12 L. T 
421 (see p. 7, poet)); a telegraph company (Electric Telegraph Co. v 
Salford Overseers (1855), 11 Exch 181, compare Mitchell Brothers, Lid v 
Worksop Union \1904), 1 Konstam’s Eating Appeals, 181 (see note (m),p 4, 
ante)). On the other hand, i| has sometimes been held that persons who 
had a right to use land by means of erections which might be moved at 
the option of the licensor were prevented by that possibility from being 
rateable occupiers; see Smith v. Lambeth Assessment Committee (1882), 
10 Q B. D. 327, C A ; Parts and New York Telegraph Co. v. Penzance 
Union (1884), 12 Q. B D 552 

(d) Staunton v. Powell (1807), 15 W. R. 302, Wmstanley v. North Man¬ 
chester Overseers, [1908] 11 B 830, C A.; affirmed, '[1910] A C 7; 
Liverpool Corporation v. Chorley Union Assessment Committee and Withnett 
Overseers, [1912] 1 K. B. 270, 0. A. 

(e) B. v. St. Luke’8 Hospital (1700), 2 Burr 1063; Smith v. New Forest 
Union Assessment Committee (1889), 61 L T. 870, 0. A. 

(f) Thus, empty dwelling-houses are not rated (B. v. St. Paneras Assess¬ 
ment Committee (1877), 2 Q. B. D 581; Sligo Corporation v. Wynne (1873), 

7 I. E. C. L 466, Liverpool Corporation y Chorley Union Assessment Com- 
mitiee and WithneU Overseers, supra), nor vacant building plots (Smith v 
New Forest Union Assessment Committee, supra) , and in Ireland, where 
the tenants had been evicted, the owner was held not to be rateable 
for farmhouses and farm buildings (New Boss JJnion Guardians y Byrne 
(1892), 30 L. E Ir 160), or for a com mill (Middleton Union Guardians 
v. M'Donnell, [1896] 2 I. R. 228). 

ffi) Staunton v Powell, supra, Borwick v. Southwark Corporation, [1909J 
1 K., B. 78. 

(ft) B. v. Heaton (I860),* 20 J. P. 37 ; Mogg v. Yatton Overseas (1880), 

6 Q B. D 10; Pembroke v. Wye Overseas (1883), 47 J. P. 359; compare 
B. v. Buckinghamshire Justices (1834), 3 Nev &M (K. B.)»68. • 

(i) Staunton v. Powell, supra, as reported 11. R. C. L. 182, Ex. Ch. In 
this ease and Gage v. Wren (1902), 67 J.P 32, Southend-on-Sea Corpora¬ 
tion v. White (1900), 65 J, P 7 (see notes (ft), (l), infra), the premises 
were not empty, as there were chattels m all of them , but it appears 
from B. y, Melladew, [1907] 1 K. B 192, C A., Borwick v Southwark 
Corporation, swpia, that the presence of chattels is not essential, if there 
is an intention to occupy 

(ft) Gage v. Wren, supra. 

(1) Southend-on-Sea Corporation v. White, supra 

(t») Bootle Chimern v. Liverpool Warehousing Co. (1901), 65 J. P. 740; 
B.v. MeUaaew, supra. 

(») SJuphertfs Bush Improvements, Ltd, v. Hammersmith Borough 
Cgancd (1910), 74 J.’ P, 280. 9 

,(°) Borwick y. Houthwark Corporation,^upfa. 

T ' Union Assessment Committee and 
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the subject of rateable occupation, even during their periods of 
emptiness (?). 

6. The mere enjoyment of an easement over land does not itself 
constitute rateable occupation (r); but a person may be the rateable 
occupier of land although the rights granted to him therein are 
only in the nature of an easement, if the exercise of such rights 
requires, and brings with it, the exclusivo possession («)*. Un$er 
similar conditions, the enjoyment of a licence may be such as to 
confer rateable occupation ( t). 

A person may be in rateable occupation of land by means of 
what is called an easement, although others, including the grantor 
and persons deriving title from him, also have rights of user of 
another kind (a). A user of land m a certain way amounts to 
rateable occujjation if the person so using it can prevent any other 
person from using it in the same way (It ), but rfot if the grantor 
reserves a right to a similar user (c). 

(a) A common of which there was an intermittent user by the National 
Rifle Association under a special Act was, however, held not to be the 
subject of rateable occupation (Mildmay v Wimbledon Overseer (1872), 
41 L. J. {m g ) 133) See also title Open Spaces and Recreation 
Grounds, Vol XXL, p 381 

(r) JR v Tient and Mersey Navigation Go. (1825), 4 B &C 57; Doncaster 
Union Assessment Committee v Manehester, Sheffield and Lincolnshire Rail. 
Co (1894), 71 L T. 685, H L As to the ohaiactenstics of easements, 
see title Easements and Profits a Prendre, Vol. XL, pp. 242, 243. 

(s) Doe d. R v. Yoik (Archbishop ) (1849), 14 Q B. 81, Talargoch 
Mining Co v St Asaph Union (1868), L R. 3 Q. B 478; Southport 
Corporation v. Ormshuh Union Assessment Committee, [1893] 2 Q XL 468; 
Holywell Union and Halkyn Pmihh v. Halkyn Drainage Co, [1895J A C. 
117; Maigate Corporation v Pettman (1912), 106 L T. 102; and see title 
Easements and Profits a Prendre, Vol. XL, p. 243. It i3 on this 
principle that gas and water companies are rateable for their pipes (R v. 
Bath Corporation(1811), 14Easl, 609, R. v. Rochdale Watenvorks Co (1813), 
I M & S 634, R v Birmingham Gasdight and Cole Co (1823), 1 B. & C. 
506 , R v Brighton Gas Liqhi and Coles Co. (1826), 5 B & C. 466 ; R. v. 
Chelsea Water Woiks Co (1833), 5 B. & Ad 156; R. v. West Middlesex 
Waterworks Co. (1859), 1 E & E 716, Liverpool Corporation v. Birkenhead 
Union (1905), 70 J P 146); see p 14, post As to the rating of gas and 
water undertakings, see p. 35, post, and see, generally, titles Gas, Vol. XV, 
pp. 305 etseq.; Water Sum,?. 

(t) R. v. Stevens and Anderson (1865), 12 L. 'T. 491, see p 15, post ; 
Kittow v. Lwkeard Union (1874), L R. 10 Q B. 7 ; Roads r. Tiumpvngton 
Overseers (1870), L. R 6 Q. B. 58 , R. y. Whaddon (1875), L. R. 10 Q. B. 
230. The three cases last cited refejred to licences to dig for various 
minerals, see title Mines, Minerals, and Quarries, >Vol XX., pp. 568 — 
570. Such a licence does not, however, constitute rateable occupation if 
it is not in fact exercised (R v Fayle (1856), 4 W R 460); ana see the 
cases cited p. 13, post. 

(a) Holywell Union and Halkyn Parish v. Halkyn Drainage Co., 
supra, where the company was held rateable for a tunnel constructed 
by it for tiie purpose of mine drainage, though the owner and his lessees 
had the right to use the tunnel for tramways. 

(b) Thus, user by a waggon-way (R v Bell (1789), 7 Term Rep. 698), 
by. a tramway (Pimheo Tramway Co. v. Greenwich (1873), L. R. 9 Q. B. 9), 
or by telegraph and telephone apparatus (Electric Telegraph Co. v .,Salford 
Overseers (1855), 13 Excli. 181; Lancashire Telephone Co. V. Manchester 
Ovenem (1884), 14 Q. B. D. 267, C. A ), creates rateabijity. The tenant of 

(c) For note («), lee hext page, • 
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Land may be rateably occupied by means of moorings, if these 
are fixed in one place and the person rated has the exclusive right 
of using them (d), but not if the moorings are in fact constantly 
removed fa), or if they are mere accessories to a floating vessel (/), 
or if the right to use them is not exclusive fa). 

A canal or navigation company is in rateable occupation of a 
canal or *an artificial cut (with the towing-path fa)), but not of a 
natural river or the towing-path alongside, unless the soil is vested 
in the company (i). A towing-path which is so vested is capable of 
rateable occupation, although the natural river which it adjoins is 
not fa). There may also be a rateable occupation of a sluice in a 
natural river (f). 

Harbour commissioners are in rateable occupation of any portion 
of the harbour of which the soil is vested in them (m)^ 

7. Tolls are nol rateable per $e, that is, if they are not a pay¬ 
ment for the use of the soil ( n ). But if a person, as a necessary 

a sewage farm is rateable for the whole, including the sewage earners 
and works, although the lesstflrs retain the right to inspect, alter and repair 
them (Stourbridge Main Drainage Board v. Seisdon Union (1902), 66 J. P, 
372), and the tenant of the tolls is rateable for a swing-bridge, though 
the grantors have the right to open it (Percy v. Hall (1903), 67 J. P. 293). 

(c) B. v. Jolliffe (1787), 2 Term Rep. 90, see also Mogg v Yatton Over¬ 
seers (1880), 6 Q. B D. 10 (where, however, the rights reserved were very 
narrow) 

(d) ft. v Leith (1852), 1 E. & B. 121 , Forrest v. Greenwich Overseas 
(1858), 8 E & B 890 , Cory v. Bristow (1877), 2 App Cas 262. Grant v. 
Oxford Local Board (1868), L R. 4 Q. B 9, is m conflict with these decisions, 
and semble, in view of Cory v Bristow, supia, it cannot be relied on. As to 
the rating of feny landing-places, see title Ferries, Vol XIV, p. 564. 

( e) ft. v. Morrison (1852), 1 E. & B. 160; Manchester, Sheffield, and 
Lincolnshire Bail. Co. v Kingston-upon-Bull Poor (Governor, etc) (1896), 
60 J P. 789, C. A. 

(f) Cory v. Greenwich (Churchwardens) (1872), L. R. 7 C, P. 499 

(a) Watkins v. Milton-next-Gravesend Overseers (1868), L. R. 3 Q. B 530. 

(a) ft v. Mersey and Irwell Navigation Co. (1829), 9 B. & C. 95; ft. 
v. Thomas (1829), 9 B. & C 114; Bruce v Wilm (1840), 11 Ad. & El. 463. 

(%) ft. v. Mersey and IrweU Navigation Co, supra, ft v. Thomas, 
supra, ft. v At re and Calder Navigation Co. (1829), 9 B. & C. 820, 
Doncaster Union Assessment Committee v Manchester, Sheffield and Lincoln¬ 
shire Rail. Co. (1894), 711* T. 585, H L As to canal companies generally, 
see title Railways and Canals, Vol. XXIIL, pp. 779 et seq As to rights 
of navigation generally, see titles Shipping and Navigation ; Waters 
and Watercourses. 

fa) ft. v. London Corporation (1790), 4 Term Rep. 21. 

(l) B. v Caldington (Inhabitants) (1777), 2 Cowp. 581; but see, contra, 
ft. v. Aire and Calder Navigation (Jo. (1832), 3 B & Ad. 139 It is sub¬ 
mitted that this later decision is unsound 

(m) New Shoreham Harbour Commissioners v. Lancing (1870), L. R. 5 
Q. B. 489; Swansea Harbour Trustees v Swansea Union Assessment Ooj»- 
mtUee (1907), 1 Konstam’s Rating Appeals, 250, 71 J. P. 497, H. L. 
(where the decision ol the King's Bench Division on this point was not 
questioned os appeal) As* to harbour authorities generally, see title 
Waters and Watercourses. 

(n) ft. v. Nicholson (1810), 12 East, 330 ; Williams v. Jones (1810), 
12 East, 346; B. v. Eyre (1810), 12 East, 416; ft. v North and South 
Shields Ferry Go.* (1852), 1 E. & B. JL40; Lewis v Swansea Overseers 
(1856), 6 E. A B. 608. Tolls (so called) levied, without statutory authority, 
fof the privilege of passing through %gate are paid for the right of using 
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consequence of his ownership or occupation of lands, possesses the Sbct *• 
right to take tolls and in fact takes them, he is in rateable occupa- Rateable 
tion of the land (o). Where these conditions are fulfilled, the Occupation^ 
occupiers or occupying owners of canals, locks and sluices (p), 
harbours and docks (q), the landing-places of a feiry (V), and toll- 
bridges («), are in rateable occupation of those hereditaments, but 
are not rateable in respect of any tolls or any pait of th£ tolls pot 
necessarily connected with the soil which they occupy, or own and 
occupy (0. 

A person having the right to take market tolls has no rateable Market tolls • 
occupation of land ( a ), unless the tolls are paid for.such piivileges an,i n 8 hts - 
as of erecting stalls or of standing carts ( b ). 


the land, and the occupiers arc rateable for the land (22 v St George the 
Martyr, Southward (1855), 3 W It 515) A “toll thorough” is not 
rateable (22. v. Snowdon (1833), 4 B. &Ad 713) As to the dislinction 
between “ tolls traverse ’’ and “ tolls thoiough,” see title Highways, 
Streets, and Bridges, Vol XVI, p 62. 

(o) The cases which support this positive proposition aie cited in 
notes (p) —(0, infra. Where the tolls, though received by the occupier, 
are not received as a necessary consequence of his occupation, they are 
not an element in rateable occupation (It v Ave and Colder Navigation 
Co. (1832), 3 B & Ad 533) 

( p ) 22 v Cardmqton ( Inhabitants ) (1777), 2 Cowp 581 , 22 v Aire and 
Colder Navigation (1788), 2 Term Rep 660 , 22 v Page (1792), 4 Term 
Rep. 543 , 22. v. Staffordshire and Worcestershire Canal Navigation Co. 
(1799), 8 Term Rep 340; 22 v Macdonald (1810), 12 East, 324; 22 v. 
Lower Mitton (Inhabitants) (1829), 9 B & C 810 

(q) 22 v Durham (Earl) (1859), 5 Jur (N. s ) 1306 . 22 v Hull Dock Co. 
(1845), 7 Q B 2, Faversham Navigation Commissioners v Vaver sham 
Union Assessment Committee (1867), 31 J. P 822 , Few Shoreham Haibour 
Commissioners v Lancing (1870), L R 5 Q B. 489 , It v. Hawick 
Assessment Committee (1885), 16 Q B D 493 ; Swansea Ihubour Tmstees 
v Swansea Union Assessment Committee (1907), l Konstam’s Rating 
Appeals, 250 , 71 J. P. 497, H L. 

(r) 22 v North and South Shields Ferry Co (1852), 1 E & B 140 , see 
title Ferries, Vol XIV , pp 563, 564 

(s) 22 v Barnes (Inhabitants ) (1830), l B & Ad 113, E v Salisbury 

(Marqim) (1838), 8 Ad & El 716, E v Blackfliars’ Bridge Co (1839), 
9 Ad. & El. 828; It v Hammersmith Budge Vo (1849), 15 Q. B 369 ; 
It v Bedminster Union (1876), 1 Q U D 503; Percy v Rail (1003), 67 
J P 293 * 

(t) Faversham Navigation Commissioners v. Faversham Union Assess¬ 
ment Gbmmitteei supra; Ipswich Dock Commissioners v. St Peter, 
Ipswich, Overseers (1866), 7 B &S 31(); Few Shoreham Harbour Com¬ 
missioners v Lancmg, supra , Blyth Harbour Commissioners v. Newsham 
and South Blyth (Chiurchwardens) and Tynemouth Union Assessment Com¬ 
mittee, [1894] 2 Q B. 675, 0. A.; E v. Berwick Assessment Committee, 
swpra, Swansea Harbour Trustees v. Swansea Union Assessment Committee, 
supra, E. v North and South Shields Ferry Co., supra 

(a) E v. Bell (1816), 5 M & S. 221 (where the market was held in a 
highway); and Bee London Corporation v. St Sepulchre, London, Over¬ 
seers (1871), L. R. 7 Q. B. 333, n.; E. v Casswell (1872), L R 7 Q. B 328 ; 
Homer v Stepney Assessment Committee (t908), 2 Konstam’s Rating 
Appeals, 743; 72 J. P. 262 (where the market was held in an inclosed 
space). The three oases last cited as to inclosed markets are somewhat 
difficult to reconcile with those cited m note (b), infra,. As to market 
tolls and stallages generally, see title Markets and. Fairs, Vol. XX., 

’ pp. 35 et stq. • * 

(b) If the tolls are of the nature of stallage tollq, he is ntteable (E. v. Sk 
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Lighthouse tolls are not rateable (c). 

8. A right of common is not itself a rateable subject- 
matter^); but the exercise of such a right over land may bring 
with it such an exclusive enjoyment of the land as to constitute 
rateable occupation (e). If the persons who feed cattle on the land 
in the exercise of the right are tenants in common for the whole 
yeAr, they are rateable (/); if the rights of common are vested in 
trustees to manage and to receive moneys paid for the grazing 
during part of the year the trustees are rateable (g) ; but a municipal 
corporation which manages a common on behalf of the freemen is 
not rateable for the common ( h ). 

9. Where hereditaments are occupied by means of a servant or 
agent, the rateable occupation, if any, is in the employer (i); but a 

Peter of Mancroft, Norwich, Overseers (1828), 6 L J .{0 8 ) (m c.) 89 , 
Roberts v. Aylesbury Overseers (1853), 1 E & B. 423 ; R. v Barnard Castle 
{Inhabitants) (1863), 27 J P. 534), even though his occupation is intermit¬ 
tent ( Williams v Wednesbury Overseas (1890), Byde’s Ratiug Appeals, 327 ; 
but a stall-keeper who is *not entitled to a stall on the same spot 
throughout the year is not rateable (Spear v Bodmin Union Guardians 
(1880), 49 L J. (m c ) 69) The above cases refer to markets held in 
highways. The same principle has been applied to inclosed markets in the 
following cases(butsee noto («),p 9, ante): — Percyv Ashford Union(1818), 
34 L T. 579; Bedford [Duke) v. St. Paul, Covent Garden, Overseers (1881), 
61 L J (m c) 41; London Corporation v. Greenwich Union Assessment 
Committee (1883), 48 L T 437 

(c) R. v. Rebowe (1772), Cald. Mag Cas. 155, 351; R v. Tynemouth 
(Inhabitants) (1810), 12 East, 46; R. v Coke (1826), SB &C.797 , R v 
Fowke (1826), 5 B & C. 814, n. But there may be a rateable occupation 
of a lighthouse, see Lancaster Port Commissioners v Barrow-in-Furness 
Overseers, [1897J 1 Q. B 166, and see p 23, post. 

(d) Kempe v Spence (1779), 2 Wm B1 1244; R. v. Churchill (1825), 
4 B. & C 760; R. v. Alnwick (Chamberlains, etc.) (1839), 9 Ad. & El 444 
As to the different kinds of rights of common, see title Commons and 
Rights of Common, Vol IV., pp 446 et seq., and as to exclusive rights 
of pasture and of foldage, see ibid., pp. 461- 464. 

(e) R. v Aberavon (Inhabitants) (1804), 5 Ealt, 453 

(/) I* v. Watson (1804), 6 East, 480 ; compare R. v. Sudbury Corpora¬ 
tion (1823), 1 B.&C. 389. 

(g) R. v. Tewkesbury (Burgesses' Trustees) (1810), 13 East, 165 Similar 
decisions were given wheije tne trustees were a municipal corporation (R v. 
Sudbury Corporation, supra, R. v. York Corporation (1837), 6 Ad & El. 
419); but the status of a corporation having been changed by the 
Municipal Corporations Act, 1835 (5 & 6 Will. 4, c 76) (now repealed), 
the two cases last oited apparently no longer apply to municipal corpora¬ 
tions ( Lincoln Corporation v Holmes Common ( 1867), L. R. 2 Q B. 482); 
see also Trenfield v. Lowe (1869), L. R 4 C. P. 464; and compare title 
Elections, Vol. XII., p. 147. 

(h) So held on the ground that the profit d prendre belonging to the free¬ 
men exhausted the whole value of the land ( Lincoln Corporation v Holmes 
Common, supra) If the principle of this decision is good law, it appears 
to overrule not only R. v. Sudbury Corporation, supra, and R. v York 
Corporation, supra, but also ft. v. Tewkesbury (Burgesses’ Trustees), supra. 
But it is doubtful how far this principle can be reconciled with those laid 
down in Mersey Docks v. Cameron, Jones v. Mersey Docks (1865), 11 
H. L. Cas. 443, and London Comfy Council v. Bnth (Churchwardens) and 
Dartford Union Assessment Committee, [1893] A- C. 562; and see p. 16 ,post. 

(») Yates v. Chorttob-upon-MecRock Wntim (1883), 47 J. P. 630 (dwelling- 
house occupied by means of a caretaker); R. v. Field (1794), 6 Tern Rep, ' 
187 (school OK&pied «by means bi a matron); R, v. Tynemouth 
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servant or agent occupying a separately rateable hereditament, 
although he does so by virtue of his employment, may be the 
rateable occupier ( k). 

A mere caretaker cannot himself be a rateable occupier (l ); but 
the caretaker’s employer may, in some cases at least, have a rate¬ 
able occupation by the caretaker (to), but the usual practice is not 
to rate such an employer. Where the owner of a house*emp]ays a 
caretaker to do other work by residing there, in addition to taking 
care of the house, the owner may lie rateable (n). Where the 
hereditament consists of parts capable of separately rateable 
occupation, the residence of a caretaker m one such part does not 
make his employer the rateable occupier of the whole ( o). 

10. A bankrupt may be in rateable occupation although he 
holds indirectly of the trustee in bankruptcy (p) t 

In a winding-up, liquidators who carry on the business of the 
company continuo the rateable occupation of the company’s pre¬ 
mises (q); and they are in rateable occupation even if they occupy 
merely for the purpose of fulfilling outstanding contracts (?), or of 
preventing damage to the company’s properly (s). 

Where a receiver is appointed under a deed of floating charge, 
and the company is not directed to deliver up possession of land to 
him, the receiver has no rateable occupation of the company’s 
land (t ); but a receiver appointed under the terms of a deed by 
which the company is to give up possession at a certain date is in 
rateable occupation after the date when possession is given up (a). 


(Inhabitants) (1810), 12 East, 46 (lighthouse occupied by means of a light- 
keeper) ; and see cases cited on pp. 14, 15, post 

(k) B. v. Catt (1795), 6 Term Rep. 332 ; B v. Lynn (1838), 8 Ad & El. 
379 ; Smith v. Seghill (1875), L. R. 10 Q. B 422 ; and see the cases cited 
m connection with the occupation by the Crown on pp, 14, 15, post , see 
also titles Elections, Vol. XII., pp. 172 et sea.; Inhabited House Dutt, 
Vol XIII, pp. 189, 190, Landlord and Tenant, Vol. XVIII., p 340 ; 
Master and Servant, Vol. XX., pp. 69, 70. 

(l) Fates v Chorllon-upon-MedlocJc Union, supra, B.v Simmons(1893), 
2 Ryde’s Rating Appeals, 316, and see title Distress, Vol. XI., p. 214. 
As to premises necessarily left empty, see p. 6, ante. 

(m) Hicks v. Dunstable Overseers (1883), 48 J P 326 Where the 
employer also leaves furniture m the house, that is an additional reason for 
his being rated (Bursledon v. Clarke (1897), 61 J. P 261) 

{») Bertie v. Walthamstow Overseers (1904), 68 J P 545 

(o) Langford v. Cole (1910), 74 J. P.*229. 

(p) Compare Be Thomas, Ex parte Yslradyfodwg Local Board (1887), 57 
L. J. (Q. B.) 39 (a case decided in connection with the Public Health Act, 
1875 (38 & 39 Viet, e 55), s 211 (3)); see title Bankruptcy and Insol¬ 
vency, Vol. II., p. 217; aud see p. 68, post. 

(q) Be Wearmouih Crown Glass Co. (1882), 19 Ch. D. 640 ; and see 
titles Companies, Vol V., p. 537, note (e); Distress, Vol. XI., p. 173. 

(r) Be National Arms and Ammunition Co. (1885), 28 Ch D. 474, C. A ; 
compare Be International Marine Hydrrjpathie Co. (1884), 28 Ch. D. 
470. 

(s) Be Blazer Fire Lighter, Ltd., [1895] 1 Ch. 402. 

(t) The occupation remains in the company (Be Marriage, Neave & Co., 
North of England Trustee, Debenture and Assets Corporation v. Marriage, 
Netm.db Co., [1896] 2 Ch. 663, C. A ), 

(h) Biehards v. Kidderminster * Overseers, Biehards *v, Kiddeminster 
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Rates and Rating. 

11. A hereditament which iB capable of being separately let 
may be separately rated ( b ); but a hereditament which is physically 
undivided, and is actually occupied by a single occupier, may be 
rateable as a whole, although parts of it are capable of separate 
letting (c): it is not, however, necessarily so rateable (d). Flats, in 
the modern acceptation of the term, which are occupied by separate 
tenants afe separately rateable (?). 

A single building may have two or more occupiers who are 
separately rateable, although there is no structural severance 
between the portions of the building occupied by each of those 
persons (/). Rut a porson cannot divest himself of the rateable 
occupation of a whole building by merely permitting other persons 
to use some part of it, or by shutting up a part ( g). 

12. Several persons, as in the case of partners* may be in 
joint occupation of a single hereditament and liable for rates in 
respect of the whole ( h ). 

13. Where property is used separately by more persons than 
one, the question which of •such persons is the rateable occupier of 
any particular portion of the property is answered by ascertaining 
which of those persons has the control of the portion in question 
during the continuance of the user (i). Thus, a tenant of a flat is 
the rateable occupier of it because he is not subject to tho landlord’s 

Corporation, [1896] 2 Ch. 212; see lie Marriage, Neave & Co , North oj 
England Tmstee, Debenture and Assets Corporation v. Marriage, Neave 
& Co,, [1896] 2 Oh 663, 0 A , per Rigby, L J , at p 678. As to the duty 
ot a receiver to pay rates, see title Receivers, pp 401, 402, post. 

(b) Mersey Bocks and Harbour Board v Birkenhead Overseers (1873), 
L. R. 8 Q. B 445. There is no statutory definition ot a rateable heiedita- 
xnent. As to the effect of the control ot a portion of property in making 
that portion a separately rateable hereditament, see the text, infra 

(c) Rawlence v. Eursley Union Guardians (1877), 3 Ex D. 44. In North 
Eastern Hallway v. York Union, [1900] 1 Q. B. 733, where a similar 
decision was given, the parts were not capable c of separate letting without 
some physical alteration 

(d) Langford v. Cole (1910), 74 J. P. 229 , see p. 6, ante 

( e) It. v. St George’s Union (1871), L It. 7 Q B 90; see Allehurch v. 
Hendon Union Assessment Committee and Guardians, [1891] 2 Q. B. 436, 
C. A.; title Elections, Vel. XII, p. 168 , and see the text, infra 

(f) AUchurch v. Hendon Union Assessment Committee and Guardians, 
supra (where each of the two storeys of a house was let to a geparate.tenant, 
and the tenants had the joint use of the yard, closet and cistern); see B. 
v. St. George's Union, supra * 

(g) B v. St Mary the Less, Durham ( Inhabitants) (1791), 4 Term Bep 

477; B. v Aberystwvth (Inhabitants ) (1808), 10 East, 354. These oases, 
however, are scarcely reconcilable with the more modern decisions cited in 
note (e), supra, compare B. v. Smith (1860), 30 L J (m c.) 74, cited in 
note (m), p. 13, post. Permission by the Crown to use part of a building 
belonging to it may make the person so permitted a rateable occupier 
(B v. Ponsonby ( Lady Emily) (1842), 3 Q, B. 14; and see note (b), p. 5, 
ante). s 

(A) B v. Paynter (1845), 7 Q. B. 255 But if the several persons are in 
fact separately rateable they are not liable for the rates on the whole 
hereditament u it has been incorrectly rated as a single hereditament (B. 
v, London Justices? [1899] 1 Q. B. 532, 609). 

(t) If (he person tising a portion is the rateable occupier of that portion, 
it if a separately, rateable hereditament. If not, the property is rateable 
as a whole; see title Eusdno&a, Vol. XII,, p. 168: and see the tex$, supra. 
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control (A); but a lodger (l) or a person allowed the use of offices (m) Bbct - >* 
is not, if he is subject to such control, the rateable occupier of the Rateable 
lodgings or offices Similar considerations apply to parts of Occupation, 
industrial undertakings appropriated to the use of persons con¬ 
ducting subsidiary enterprises (n). The agreement which allows 
the separate user may contain words of demise, but it does not 
necessarily follow that the grantor has transferred to the grantee 
the rateable occupation (a ); and the grantee maybe the rate&ble 
occupier, although no such words appear in the agreement ( p ). 

A person who enjoys the use of the portion in question, and can Power of 
exclude from that portion the person who has allowed him the use, escIuRl0n 
is the rateable occupiei («■/). 

Where one railway company has running powers (r) over a line Railway 
owned by another company, the rateable occupation is m the ranmn s 
company which exercises control over the general management I ' owere ‘ 
of the line; and an obligation to do lepairs is strong evidence of 
occupation (a). 


( k) R v. St George's Union (1871), L It 7 Q B 90 

(/) Bradley v IJayhs (1881), 8 Q B D 195, 0. A.; and nee title Elec¬ 
tions, Vol XII, pp 168, 169. 

(to) R v Smith (I860), 30 L «f. (m C ) 74 , and see p 12, ante 

(n) E.q., portions ol dock undertakings appiopnatod to shippeis (Allan v. 
Liverpool, Inman x /i'wfcdfde(1874),L R 9Q B 180), or to a canal company 
(Rochdale ('anal Vo v Brewster, [1894] 2 Q B 852, C A ) In those two 
cases the dock board retained the control, and the peisons using were held 
not rateable, but where the board appiopimt ed a portion to a lirni ot wine 
merchants, lor use as bonded stores, the latter were held to have 
such control as to be rateable (Young & Co. x Liverpool Assessment 
Committee, [1911] 2 K. B. 195) In (be cases of tho following properties 
the poisons allowing the use letamed control of the whole and weie the 
lateable occupieis —a portion ol an exhibition appropriated to a caterer 
(B v Monish (1863), 32 L .1 (w. o ) 245); poi turns of railway premises 
appropriated to coal merchants (London and Notth Western Rail. (Jo v 
Bnclmaster (1875), L J? Ip Q B 70, 44 4, Ex. Oil . London and Blackwall 
Rail Co v All Samis, Poplar (Chmchuaulem, et< ) (1867). 31 J P. 102), 
oi bookstall keepers (Smith v Lambeth Assessment Committee (1882). 10 
Q B D. 327. 0. A ), pail, ot a set ot telegraph wires appropriated by the 
Postmaster-General to the use oi a private company (Pans and New YorL 
Telegraph Co x Penzance Union (1884), 12 Q* B D 552), portions ol 
electric cables and equipment appropriated to the use of a tramways com¬ 
pany (Rew St Helens Tramways Co. x. Prescot Union (1904), 1 Konstam’s 
Bating Appeals, 150); portions of a cemetery in which the cemetery 
company had sold exclusive lights ii bunal (B y St Mary Abhotts, 
Kensington (Inhabitants) (1840), 12 Ad. & El. 824), or which it had sold for 
graves (R x Abney Park Cemetery Co (1873), L E. 8Q B.515), see also 
Watkins v. Milton-next-Gravesend Overseers (1868) L. E. 3 Q. B 350 

(o) Allan v. Liverpool, Inman v. Kirkdale, supra, Rochdale Canal Co, y. 
Brewster, supra 

(p) R. x Stevens and Anderson (1866), 12 L T 491; andseep 7,ante. 

(q) Young & Co. v. Liverpool Assessment Committee, supra 

(r) As to such powers, see title Railways and Canals, Vol. XXIII., 
pp. 701 et seq. 

($) Leeds, Bradfoid and Halifax Rati Co x. Aimley (Township) Overseers 
(1861), 25 J. P. 711; R v. Sherard (Loid) (1863), 33 L. J. (M. c.) 5; North 
and South Western Junction Rad, Co x Brentford Union Assessment Com¬ 
mittee (1887), 18 Q. B. D 740, C. A. ; Sutton Baibour* Improvement Co. v. 
Plymouth Omidians (1890), 63 L. T, 7$J. The same principles underlie? the 
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Bates akd Rating. 

14. The Crown is not rateable for the relief of the poor (t), and 
consequently no rate can be imposed in respect of hereditaments 
occupied by the Crown, or by the servants of the Crown for the 
purposes of the Crown (tt). Occupation by the great departments of 
State is therefore not a rateable occupation (a). The rule extends 
also to property occupied by persons whose subordination to the 
Crown is«less direct, such as police quarters and offices (b), county 
buildings'used for assize courts (c) or for county courts ( d ), gaols (e), 
and premises used exclusively for purposes of the Territorial 
Force (/). _ 

decision on very.pecuhar facts in Midland Rati. Co. V. Badqworth Overseers 
(1864), 34 L J. (m o ) 25; and as to gas or water pipes owned by one 
authority, but solely supplying another, see London and Noith Western Rati. 
Co v. Giles (1869), 33 .T. P. 776, and oompare Lweipool Corporation v. 
Birkenhead Union (1906), 70 J. P. 146; Southport Corporation v. Ormskirk 
Union Assessment Committee, [1894] 1 Q B. 196, C. A. 

( t) Because the crown is not inenlionod in the Poor Relief Act, 1601 
(43 Eliz c. 2), which imposes the pqor rate 

(it) Mersey Locks v. Cameron, Jones v Mersey Docks (1865), 11 II L Cas 
443, per Blackburn, J., atp 463; Leith llarbovr and Docls Commissioners 
v Inspector of the Poor (186(f), L R 1 Sc. & Div 17 ; and see title Con¬ 
stitutional Law, Vol VII, pp. 118 et seq. The Crown however, m 
practice pays a contnbution in lieu ol iates, and rates are levied in 
respect of Crown private estates , see title Constitutional Law, Vol. VII., 
pp. 276,277 ; ana see p. 48, post. 

(a) As by the Post Office (Smith v Birmingham Guardians (1857), 7 
E. &B 483); see title Post Office, Vol XXII, p 645; the War Office 
(Amherst {Lord) v. Sommers {Lord) (1788), 2 Term Rep 372 , R v. Stewart 
(1857), 8 E. & B. 360 , R v Stamsby (1857), 8 K iiB 370 , R v Breton 
(1867), 8 E. & B 375 ; R. v. Foster (1857), 8 E & B. 380). the Admiralty 
(Cameron v, Mersey Dorks, Jones v. Mersey Docks, supra ), and see title 
Constitutional Law, Vol VII, pp. 119, 121 

( b) Lancashire Justices v. Stretford Overseers (1858), E. B. & E. 225 ; R. 
v.St Martin’s, Leicester (1867), L. R 2 Q. B. 493, Cross v West Derby Union 
(1899), 16 T. L. R 120. A police officer is, however, rateable for quarters, 
which are in his personal occupation ; see p. 15, post 

(c) R. v. 1 Vorcestershre Justices (1839), 11 Ad & El. 57 ; Coomher v. 
Berkshire Justices (1883). 9 App. Cas 61 ; see tftcholson v. Holbom Union 
Assessment Committee (1886), 18 Q. B. D. 161. But county buildings, so 
far as they are used for otheT than judicial business, are the subject of 
rateable ocoupataou {Middlesex County Council v. St. George's Union Assess¬ 
ment Committee, [1897] 1 Q B 64, 0. A : Worcestershire County Council v. 
Worcester Union, [18971 f Q. B 480, C. A.), although county buildings 
used for Judge’s Lodgings are not rateably occupied {Hodgson v. Carhsle 
Local Board of Health (1857), 8 E & B. 116; see title Constitutional 
Law, Vol. VII, p. 120). As to comity buildings, see also Lancashire Justices 
v. Cheetham (1867),*L. R. 3 Q. B- 14; and see, generally, title Local 
Government. Vol. XIX , pp. 363 et seq. 

(d) R. v. Manchester Overseers (1854), 3 E & B. 336. 

(e) R. y. Shepheid (1841), 1 Q- B. 170; Bedfordshire Justices v. St. Paul, 

Bedford, Overseers (1852), 7 Exeh. 650; Gambier v. Lydford Overseers (1854), 
3E.&B. 346; R- v. Manchester Overseers, s upra. Prison officers may, how¬ 
ever, in certain circumstances, have a rateable occupation of their quarters ; 
see p. 15, post. As to the classification of prisons, see title Phisons, 
Vol. XXIIL, p- 235. « 

(ft, Wixon v. Thomas (No. 2), [1912] I K. B. 690, C. A. Militia premises 
were exempt (IS. V. l , uUef( 1855), 8 E. & B. 365, n ; R. v. J ay (1857),8 E. &B. 
469), and volunteer storehouses were exempted by the Volunteer Act, 1863 
(26 & 97 Viet. c. fife, s. 26; but no property used exclusively for volunteer 
TMV pn pAy was. rateable (Pearson v+Holbom Union Assessment Committee, • 
[1893} 1 Q. B. 3*9; seq title Constitutional Law, Vol. VII.; p. 120). 
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Under some circumstances, however, an officer of the army (g), 
of a prison (h), or of a police force (i), may be regarded as being 
himself the occupier of his quarters, and as therefore having a rate¬ 
able occupation of them, although if the Crown were the occupier 
there would be no rateable occupation { k ). 

If the Crown permits a person to occupy part of its property that 
person may be rateable (l ); and if premises are used by a servant of 
the Crown for Crown purposes, but such servant has not the exclulive 
occupation, the actual occupier is rateable (/«)• 

The occupation by the Commissioners of Woods and Forests («) 
or Public Works ( o ) of property maintained out of public money is 
not rateable (p). * 

The use ot such property for entertainments might, however, make the 
occupation rateable (Rayner v Drewitt (1900), 64 J. P. 067; Lewis v. 
Durham Union (1904), Ryde and Konstam’s Bating Appeals, 357 ; 68 J. P. 
220); and see, generally, title Royal Forces. 

[q) R. v Ilurdts (1789), 3 Term Rep 497 

(A) Quarters outside a prison and quarters luside, so far as they exceeded 
what was necessary, were held rateable in Gambler v. Lydford Overseen 
(1854), 3 E. &B. 346. 

(i) Martin v, West Derby Assessment Committee (1883), 11 Q. B. D. 145, 
O. A.; Showers v. Chelmsford Union Assessment Committee, [1891] 1 Q B. 
339, C. A. In both these cases the quai ters were some distance away from 
the police offices and cells. But in Monmouth Overseers v. Monmouthshire 
County Council (1902), 66 J. P. 788, quarters adjoimng a cell were held to 
be in rateable occupation ; see also R v Bndqehouse (1869), 20 L T 658 , 
MacHorg v. Stole-upon-Trent Assessment Committee {4884), 48 .1 P 775 

{k ) See the cases cited on p 14, ante. It is difficult, upon the cases, to 
state a rnoie definite rule than appeals m the text, supra. For instance, 
the fact that the chief constable was bound to xosido whuo ho did, did 
not pievent him from hemg rateable in Showers v. Ohelmsfonl Union 
Assessment Committee , supra But such a condition may probably at 
the present day be held sufficient to destroy rateabihty; see Cross v. 
West Derby Union (1899), 16 T. L R. 120 (sco note (b), p. 14, ante), W if on 
v. Thomas, Lambert v. Thomas , Burrows v. Thomas (No 2), (1912] 1 K. B. 
690, C. A. (sec p 14, ante). The residence of the officer’s wile and family 
with him does not suffice to make him rateable (Leicester County Council 
v. Leicester Ravish Assessment Committee (1898), 78 L. T. 463); 'compare 
R. v. Stewart (1857), 8 E &B 360. 

(l) R. v. Ponsonby (Lady Emily) (1842), 3 Q. B. 14. Wheic the site of a 
royal palace is demised to a subject ior a permanent interest, the occupier 
is rateable ( PorUand's (Duke) Case (1760), 1 Bottjs Poor Laws by Const, 131; 
and see Bute (Earl) v. Gnndall (1793), 2 Hy. Bl. 265, as to the ranger ot 
a royal park) , The Crown’s tenants “in andnot demesne ” are rateable 
(R. v. Aylesford (Inhabitants) (1860), 29 L. J. (M. c ) 83); and roc title 
Constitutional Law, Vol VII., p. If 1; Bute (Ea%l) v. Qrmdall (1793), 
2 Hy Bl. 266. 

(m) R. v. Smith (1860), 30 L. J. (m. c.) 74. 

(») Do la Beehe v. St. James, Westminster, Vestiymen (1855), 4 E. & B. 
385. 

(o) R. v. McCann (1868), L. R. 3 Q. B 141. 

(p) On the same principle, the Royal Acadomy wete held not rateable 
for a part of the National Gallery appropriated to them (R v. Shee (1843), 
4 Q. B 2); but a school supported by ^he Committee ot Council on 
Education out of money voted by Parliament was held rateable (R. v. 
Temple (1853), 2 E. & B. 160; followed in R. v. KneUer Hail (Trustees ) 
(1858), 6 W. R. 605). As to schools, see, however, pp 18, 22, 23, post, 
Hornsey School of Art v. Edmonton Union (1905), ihKonstam’s Rating 
Appeals, 393; 94 L. T. 203; R. v. Chtisea Water Works Co. (1833), 6 
B. & Ad. 156; R- v. Stevens and A$d9trson (1865), 12 L. T» 491; p. 7, tmte 
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Premises acquired for telegraph purposes are, to a certain extent, 
rateable {q). 

The occupation of reformatory and industrial schools is generally 
rateable (r). 

A university has a rateable occupation of its premises though 
created by charter from the Cro^n (s). 

15. The occupation of property for public purposes other than 
thdfee of the general administration of the country is rateable (f), 
although no pecuniary profit results therefrom to the occupier (a). 
A harbour board is rateable for its docks, even though its profits 
must by statute be devoted to the purposes of the trust ( b ); an 
education authority is rateable for its schools (c); a county council 
or sewerage authority is rateable for its outfall works (d), its sewage 
farm (<?), and the adjuncts to the works or farm (/), as well as for 
its sewers, whethei above ground (<y) or underground (ft); guardians 


(q) Telegraph Act, 1868 (31 & 32 Viet c 110), s. 22 The premises are 
rateable subject to the same limitations ot value even when let to a tenant 
(St. Gabriel. Penchinch, Overseers v. Williams (1885), 16 Q B. D 649; 
see also B. v Postmaster-General (1873), 28 L T 337) 

(r) It v West Derby (Wlb),L R. 10 Q. B 283; Turin icliffe v Birkdale 
Overseas (1888), 20 Q. B. D 450, C. A.; Durham County Council v Chester- 
lc-8trcet Assessment Committee and Witton Gilbert (Churchwardens), [1891] 1 
Q B 330 These decisions appear, however, to conflict with the general 
rules laid down in Mersey Docks v. Cameron t Jones v. Mersey Docks (1865), 
11 H L. Cas. 443, Coomber v Berkshire Justices (1883), 9 App. Cas. 61. 
As to reformatory and industrial schools gcnmally, see title Education, 
Vol. XII, pp. 70 el seq. 

(«) Qreig v. Edinburgh University (1868), L R 1 Sc. & Div. 348 As to 
universities generally, see title Education, Vol. XII., pp 90 ef seq. 

( t ) Mersey Docks v. Cameron, Jones v. Mersey Docks, supra , compare 
Leith Barbour and Dooks Commissioners v. Inspector of the Poor' (1866), 
L B. 1 Sc & Div. 17 

(a) B v. London School Board (1886), 17 Q B. D 738, 0. A ; Burton- 
vpon-Trcnt Corporation v Burton - upon- Tre nt Union Assessment ('ommiitee, 
Same v. Eggmgton (Churchwardens) and BitrIon-upon-Trent Unum Assess¬ 
ment Committee (1889), 24 Q B. D 197, C. A , London County Council v 
Erith (Churchwardens) and Dartford Union Assessment Committee. [18931 
A C 562 

(b) Mersey Docks v Cameron, Jones v Mersey Docks, supra; and, as to 
haibour authorities genoially, see title Waters and Watercourses 

(el West Bromwich Sehoil Board v West Bromwich Overseers (1884), 13 
Q. B I) 929; B. v. London School Board, supra , and, as to education 
authorities generally, see title Education, Vol. XII., pp. 17 et seq. 

(d) London County Council v. Errlh (Churchwardens)and Dartford Union 
Assessment Committee) supra, and as to sewerage authorities generally, see 
title Sewers and Drains. 

(e) Burton-upon-Trent Corporation v. Burton-upon-Trent Union Assess¬ 
ment Committee , Same v. Eggtngton (Churchwardens) and Burton-upon-Trent 
Union Assessment Committee, supra 

(f) Leicester Corporation v. Beaumont Leys Overseen (1894), Ryde and 
Eonstam’s Bating Appeals, 140; 70 L. T. 659. 

(g) London Cownty Council v. Erith (Churchwardens) and Dartford Union 
Assessment Committee, supra * 

(h) Ystradyj:- f boy and Pontypridd Mam Sewerage Board v. Newport 
Assessment Committee, [1901] 1K, B, 406, C, A.; West Bent Main Sewerage 
Board v, Dartford Jfnwn, [1911] A. C. 171. According to London County 
Cornea V. Erith (ChMf<dmarderm) and Dartford Union Assessment Committed 
suprg; Ystradyfodwg md Pontypridd Main Sewerage Board v. Newport 
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are rateable for their workhouses (i); the governors of a hospital 
are rateable for it ( k ). 

16. Where, although .property is vested ifl a local authority, 
that authority could have discharged its public duty without 
acquiring the property and merely exercises statutory powers of 
conservancy over it, the public may be the only occupiers, as in 
the case of a toll-free bridge (l), or a public park (m), and In suqh 
cases there is no rateable occupation. Even if the authority 
derives from the property some small revenue insufficient to cover 
the cost of upkeep, the property is not theieby made iateable(ra); 
but there is a rateable occupation of the hereditament if it is used 
for purposes other than, and not subsidiary to, the exercise of the 
rights of the public (n). 
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17. Rates cdhnot be recovered from ambassadors and their Ambassadors, 
servants in respect of houses occupied by them (o). 


Sect. 3. —>Special Cases in which Owncis are Liable as such . 

18. Parsons and vicars are rateable in respect of the tithes Tithe-owners 
received try them (p), and lay impiopriators, as well as spiiitual 


Assessment Committee, f 1901] 1KB. 40f», 0 A, underground sewers, 
to the expenses of which no contribution was made by any person or 
body other than the owning authonty, woie not rateable, but Went Kent 
Mam Seweiage Howdy Daitford Union Assessment Committee, [19111 A C. 
71, has swept away this distinction and shown that sewers generally are 
i alcalde 

(i) Bnslol (Governors of Poor) v Wait (1836), 5 Ad & El. 1 ; E v. 
Walhngfoid Union Guardians (1839), 10 Ad & HI 259, aud as to woik- 
houses generally, see title Poob Law, Yol. XXII, pp 555 et srq 

(k) St Thomas' Hospital (Governors) v. Studton (1875),L II 711 L 477. 

(Z) Haiev Putney Overseers (1881), 7 Q B 1) 223, 0. A 

tin) Lambeth Overseen v London County Council, [1897] A C 625; 
followed in Manchester Corporation v Chorlton Union Assessment Committee 
(ls')9), 15 T L R 327, Liverpool Corporation v West JJetby Assessment 
Commit‘e, [1908] 2KB 647, (’ A The principles stated in the text, 
nip,a, u iderlie, it is submitted, the distinction between the decisions in 
Lambeth Oieneers v London County Couneil, supia, and London County 
i'ouncd v L'nih (Chunhwmdcns) and Dai tfoid Union Assessment Committee, 
L18')3] A. C. 562. 

(a) Sir John Soane's Museum (Trustees) v. St Giles-m-the-Fields and St. 
Gioige's, Bloomsbury (1900), Hyde and Konstam’s Rating Appeals, 235 

(o) Diplomatic Privileges Act, 1708 (7 Anne, c, 12); Parkinson v. Potter 
(1885), 16 Q B D 152; see title Constitutional Lvvy> Vol VI., p 430, 
note (/) This applies even to a British subject who is a member ot a 
foreign embassy (Macartneys Gaibvtt (1890), 24 Q B D 368). A consul, 
however, is rateable (Viveash v Becker (1814), 3 M & S 284 , sec title 
(’onstitutional Ltw, Vol.Vl , p. 438); and so is a British subject who, 
though an ambassador’s servant, occupies a house for purposes not con¬ 
nected with that service (Eovello v. Tooqood (1823), 1 B. & C 554; see 
title Constitutional Law, Vol VI., pp 432, 433 ; and see p. 11, ante). 

(p) As “ inhabitants ” (Poor Relief Act, 16QJ (43 Eliz c. 2), s. 1; Poor 
Rate Exemption Act, 1840 (3 & 4 Viet. c. 89), s. 1; B v Bartlett (1708), 
1 BotCs Poor Laws by Const, 127 ; 2Z v Turner (1718). 1 Bott’s Poor 
Laws by Const, 126 ; compare Chanter v Olubb (1829), 9 B & C. 479); see 
also the cases cited p.18, post; and gee title Ecclesiastical Law, Vol. XI., 
pp. 749, 750 In It. v Lambeth ( Inhabitants) (1722), 1 Stra. 525, and B, 
v. Wilson (1835), 6 Nev & M. (k. b.)^ 10, lessees of tithes ^ere held rate- 
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, Special 
Cases in 
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Owners 
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as such. 


Metalliferous 

mines. 


Allotments. 


Adi ei Using 
stations. 


corporations to which tithes are appropriated, are also so rateable (q). 
The rateability extends to tithe commutation rentcharges (r), and 
aijy other rent or rentcharge substituted for tithes («), unless it is 
specifically declared not to be rateable"^ the document which 
effects the substitution (f). A payment resembling tithe, but not 
created in substitution for tithe, is not rateable, whether it be payable 
to the parson or vicar (a), or to a layman (b). A tithe rentcharge, 
al defined in the Tithe Act, 1891(c), is rateable in the hands of 
the owner (d). H 

19 . The lessor of a mine other than a coal mine is rateable for 
it if the dues»are wholly reserved in kind although the lessor has 
the option to take them in money (c). 

20 . A local authority $hich provides and lets allotments is 
rateable therefor«as if it were the occupier (/). 

21. If land not otherwise occupied, including that part of a 
highway which is in front of buildings in course of construction, is 
used for adveitiseruents, whether temporarily or permanently, the 
person who allows the land to be used by the advertising contractor 
or, if that person cannot be ascertained, the owner, is rateable 
therefor (g). Wheie the land is also occupied for other purposes, 


able A parson or vicar is not rateable for a payment made to him out 
ot the proceeds of a tithe rentcharge which is not assigned to him [Frend 
V. Tolleshnnt Kniqhts (Churdiwardens) (1859), 1 E. & E. 753). 

(q) Poor Relief Act, 1601 (43 EIlz c 2), a 1 These persons are there 
described as “ occupiers ” of “tithes impropnate oi propnations of tithes ” 
(see pp. 3, 4, nvie), but they are m effect owners The rateable value is, 
however, calculated as if they were occupiers; see p. 45, post 

(r) R v Garhjon (1789), 3 Term Rep 385 ; Tithe Act, 1836 (6 Sr 7 Will. 4, 
c. 71), s 69 As to the partial exemption in favour of tithe rentcharge 
attached to a benefice, see p 23, post 

(s) Lowndes v. Borne (1779), 2 Wm. Bl. 1252, Rann v Ptckm (1782), 

Cald Mag Cas 196 • 

(t) R. v Toms (1780), 1 Dong. (K b ) 401 ; Chat field v. Ruston (1825), 3 
B. &U. 863 ; R v Boldero (1825), 4 B & C 467 , R v. Lacy (1826), 5 
B.&C 702; Mitchell v. Fordham (1827), 6 B & C 274, R. v. Wistow 
(Inhabitants) (1836), 5 Ad & El 250; It. v. Shaw (1848), 12 Q. B 419; 
see title Ecclesiastic at,'*L\w, VoL XL, p. 749, note ( l ) 

(a) R v. Great Hambleton ( Churchwardens ) (1834), 1 Ad & El 145 ; R. 

V. Chnstopherson (1885), 16 Q B D. 7, C, A. .. 

(b) Esdaile v. City of London. Union Assessment Committee (1887), 19 
Q. B D. 431, C. At 

(c) Tithe Act, 1891 (54 & 55 Viet. c. 8), s. 9 (2). 

(d) Ibid, ss. 6, 8, see title Ecclesiastical Law, Vol. XI., pp. 749,750. 
Extraordinary tithe rentehaige is not rateable; see p, 23, post. 

(e) Rating Act, 1874 (37 & 38 Viet c 54), b 13; Van Mining Co. V. 
Llanidloes Overseers (1876), 1 Ex. D. 310, C. A. (which was a case of a 
lead mine). As to ownership of mines generally, Bee title Mines, 
Minerals, and Quarries, Vol. XX., pp. 506 et sea. 

(f) Small Holdings and Allotments Act, 1908 (8 Edw 7, c. 36), s 27 (2); 
and see title Allotments, Vol, I., p. 354. An apportioned part of the rate 
is added to the rent of each allotment. 

(g) Advertising Stations (Rating) Act, 1889 (52 & 53 Viet. c. 27), s. 3; 
Chappell v. St Bgtolph Overseers, [189B] 1 Q B. 561; Burton v. St. Giles' 
apd St. George’s Assessment Committee, [1900] 1 Q. B. 389 ; Shelly v, Dillon' 
(1892), 80 L. Ri Ir. 304., If there is no middleman, the person wno permits 
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and some person is rateable in respect thereof,.that person is rate¬ 
able for the whole value of the land, .including the value of the 
advertising station (h). 

22 . Promoters of undertakings becoming possessed of land 
under the Lands Clauses Consolidation Act, 1845 (?), though not 
liable as such promoters to be rated, are liable, until the works 
shall be completed and assessed, to make good the deficiency arisipg 
in the poor rate by reaspn of the land having been taken and used 
for the purposes of the works (j). 


Sect a 

Speria* 
Cases In * 
which 
Owners 
are Liable 
as such * 

Owners of 
lands acquired 
compulsorily. 


Sect. 4. —Owners Rateable in Place of Occupiers. 

23 . In respect of various classes of small property, the liability Liability o£ 
to the poor rate has been transferred by statute from the occupier, owners, 
who would otherwise have been liable, to the ownur (k). 

24 . In a parliamentary borough, where a house is wholly let Houses let in 
out in apartments or lodgings not separately rated on the 15th «paitm<nts. 
August, 1867, the owner is rateable for the whole bouse without 

any reduction, even though the various Apartments are separately 
rateable hereditaments (l) and are separately assessed in the valua¬ 
tion list (m). 

25 . The occupier of any hereditament, of whatever value, let Promises let 
to him for a term not exceeding three months, including a here- 
ditament let from week to week at a week’s notice, is entitled to terms, 
deduct from his rent the poor rate paid by him (n). 


the advertiser to erect his advertisement is rateable under the statute; 
but this is not the common caRe 

(A) Advertising Stations (Eating) Act, 1889 (52 St 53 Viet. c. 27), s 4; 
see Lewisham Corporation v. Avey (1912), 70 J. P. 343 (wheie the wall of 
a house was reserved to a lessor as an advertising station). 

(t) 8 & 9 Viet. e. 18. 

( j) Ibid., s 133 ; sec title Compulsory Purchase of Land and Com¬ 
pensation, Vol. VI, pp. 10*-18. Such land may, however, be temporarily 
the subject of rateable occupation even during the construction of the 
works; see Mitchell Brothers, Ltd. v Worksop Union (1004), <1 Konstam’s 
Ratmg_Appeals, 181; 08 J. P. 55; and see p 6, ante. 

(k) The Poor Relief Act, 1819 (59 Geo 3, o, 12), s 19, which dealt with 
this subject, has not been explicitly repealed ; but the Representation of 
the People Act, 1867 (30 & 31 Viet. o. 102), and the Poor Rate Assessment 
and Collection A6t, 1869 (32 & 33 Viet c. 41) (see note (l), infra), repeal it 
by implication (West Ham (Churchwardens) v. Fourth City Mutual Building 
Society, [1892] 1 Q. B. 654). 

(l) Representation of the People Act, 1867 (30 & 31 Viet. c. 102), s. 7; 
Stamper y. Sunderland Overseers (1868), L. R 3C P 388; White and Bales 
v. Islington Corporation, [1909] 1 K. B. 133, C, A , overruling Davis v. 
Wallis, [1908] 2 K. B. 134; and see title Elections, Vol. XII., p. 170. 
The agent who collects the rents is not liable to be rated as the “ owner ” 
under this provision (Hokes v. Strong, [1909] 2 K. B 625); compare 
note (p), p 20, post. The above enactment overrides, as far as houses of the 
class described and situated m parliamentary boroughs are concerned, the 
provisions of the Poor Rate Assessment ana Collection Act, 1869 (32 & 33 
Viet. c. 41), ss. 3, 4 ; see p 20, post. 

(m) Griggs v. Stevens (1909), 74 J P. 67. 

(») Poor Rate Assessment and Collection Act, 1869 (32 & 33 Viet, o 41), 
s. 1; Hammond v. Farrow, [1904] 2 KjB 332 ; and see title Landlord 
and Tenant, Vol. XVIII., pp. 488/489. 
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26 . In the case of a hereditament below a certain specified 
value (o), the owner may agree with the overseers for a term of not 
less than a year to pay the poor rates, whether the hereditament is 
occupied or not, and the overseers may allow him a commission not 
exceeding 25 per cent, on the amount of the rates (jp). In a rural 
parish, the consent of the parish council or parish meeting is neces- 
ea^yfyh'rin an urban parish, that of the borough or district council (?) 
or of the vestry («). 

In the case of all hereditaments which are within the same limits 
of value (t), and which include a dwellmg-house, the local authority 
above referred to may make an order for rating the owner instead 
of the occupier to all rates made after the date of the order, the 
owndr receiving m any case an abatement of 15 per cent., and if 
he claims to he rated, whether the hereditament is occupied or not, 
a farther abatement not exceeding 15 per cent. (it). The same 
authority may rescind tho order after six months’ notice (v) v 

27 . For franchise purposes, allowances or deductions actually 
made, and purporting to havo been made under the preceding 
provisions («’), are deemed to have been validly made (a). 


(o) For the limit* of value, see title Landlord and Tenant, Vol XVIII, 
p 488, note (b). 

(p) Poor Kate Assessment and Collection Act, 1869 (32 A; 33 Viet c. 41), 

s. 3. “ t)wnei ” is defined as “ any poison icceiving or claiming tho rent 

of the hereditament ior his own use, or xeceiving the same for tho use of 
any corporation aggregate, or of auv public company, or of any landloid 
or lessee who shall bo a nnnoi, a manied woman, or insane, or ior the use 
of any person for whom he is acting as agent” (ibid, s 20) Such an 
agreement cannot he made wheie the Poor Kate Assessment and Collection 
Act, 1869 (32 & 33 Viet c 41), s. 4 (sec the text, infra), is m force, or 
vice vend (Janes v Woolwich Corporation (1903), Ityde and Konstam’s 
Rating Appeals, 333) It is uncertain whether such an agreement will con¬ 
tinue in force after the value of the hereditament has increased beyond 
the prescribed limit (Norwood Overseers v Sailer, [1892] 2 Q B 118) 

{«/) Poor Kate Assessment and Collection Act, 1869 (32 & 33 Viet c. 4), 
s 3 ; Local Government Act, 1894 (56 As 57 Viet c 73), ss 6,19, and seo 
title Local Government, Vol XIX , pp. 246, 247, 258, 259. 

(r) If an order lias been made under the Local Government Act, 1894 
(56 & 57 Viet, c 73), ss. 33 (1), (6), 34; and see title Local Government, 
Vol XIX., p. 267. 

(*) If no order has been made; soe note (r), supra, and see title Local 
Government, Vol. XIX., p. 261. 

(<) See note (o), supra. An o;der rnado under the Poor Rate Assess¬ 
ment and Collection Act, 1869 (32 & 33 Viet c. 41), s. 4, applies 
only to hereditaments whose value is below the maximum when the 
particular rate is made (Norwood Ovn seers v. Salter, [1892] 2 Q. B 
113) 

(u) Poor Rate Assessment and Collection Act, 1869 (32 & 33 Viet o. 41), 
s 4. As to tho forfeiture of the right to abatement by non payment of 
poor rate, see ibid., s. 5. 

(v) Ibid, s. 4 (3). A resolution to make all agreements with owners 
under ihd , s. 3, has the effect of rescinding an order under ibid, s. 4 (Janes 
v. Woolwn c£ Corporation, supra). 

(w) l.e , under the Poor Rate Assessment and Collection Act, 1869 
(32 & 33 Viet c. 41); see the text, supra. 

(a) Assessed R%tes Act, 1879 (42 & 43 Viet. e. 10) As to tho rating of 
owners irstead of occupiers in 4 ts lelation to the franchise^ see title' 
Elections, Vofc XIL, p,p. 170,187. « 
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28 . Where any right of sporting (b) is let to a person other SBCT 4 « 

than the occupier of the land, either the owner or the lessee of the Owners 

right is rated in respect of it, at the discretion of the persons who Rateable 

make the rate(c). If the right is enjoyed by the owner, not being ^ a ? e 
the occupier of the land, the occupier may deduct fiom his rent Occupiers, 
the amount of the rate paid by him m respect of the rateable value Sporting ' 
due to the sporting right (d). • n s htSi 

29 . The occupier of a mine not being a coal mine or a mine for Metalliferous 
which dues are payable in kind may in certain cases deduct from 

his rent half the rates payable by him in respect of the mine (c). inoney reD ' 

Sect. 5. — Exemptions of Persons oiheru ise Rateable. 

30 . There is a statutory exemption (/) from poor rate m favour Scientific, 
of a society instituted exclusively (q) for the purposes of science, ,lterar J’ and 
literature, or the fine arts, including music (/<), and supported wholly art societ ' ies * 
or in part by annual voluntaiy contiibutions(i), provided (A) that 


(b) For the definition ot “ right of sporting!” soo p 4, ante , and for 
the method of valuation see pp 44, 45, post As to sporting rights, 
geneially, see tiile (Samje, Vol XV , pp 207 et seq 

(c) Rating Act, 1874 (37 & 38 Viet, c 54), ss 6 (2), (4), 9. 

(d) Ibid, ss 6 (I), (4). 9 

(e) Rating Act, 1874 (37 & 38 Viet c 54), ss 8, 9 Ibid, s 8, applies 
only to mines made rateable by that Act Coal mines were already rate¬ 
able under the Poor Relief Act, 1601 (43 Ehz c 2); and lessors oi duos 
payable in bind bad been already held rateable; see note (c), p 4, ante. 
The Rating Act. 1874 (37 & 38 Viet c 54), s. 8, has no operation where 
there is a specific contract on the part of the occupier to pay the rate m Hie 
event of the mine being made rateable, which was actually done by the 
Act As to what is or is not such a speeilic contract, see Devonshire 
(Duke) v. Jiariow Steel (Jo (1877), 2 Q B J) 286, C. A.; (Jhaloner v. 
Bolckow (1878). 3 App. Cur 933 

(/) Scientific Societies Act, 1843 (6 & 7 Viet c 30), s 1. For cases in 
which the exemption has been held to apply, see. titles Literary and 
Scientific Institutions, Vol XIX., p. 205, note (e). For cases in which 
the exemption has been held not to apply, see ibid , St. Mmylebone 
Vestry v Zooloqieal Society of London (1854), 3 E. & B. 807 ; R. v. Royal 
Medical and Chnurgical Society of London (3857), 30 L. T (O. S ) 133 ; 
Liverpool Corporation v. West Derby Union (1905), 92 L. T. 467 (tree 
library); and as to other particular societies, see‘notes (q) —(A), mfia 

(g) This word is important (B v. Oockbum (1852), 16 Q 15 480 (where 
the United Service Institution was held not to be exempt), Inland Revenue 
Commissioners v. Forrest (1890), 15 App. Cas. 334, 352); and see title 
Literary and Scientific Institutions, Vol. XIX , p<« 205, notes (e), (17). 

(h) Royal College of Music v Westminster Vestry, [1898]. 1 Q, B 809, 
0. A. But a musical society the primary object of which is the amuse¬ 
ment of the members is not exempt (B. v. Brandt (1851), 16 Q. B 462), 

( 1 ) Contributions are not voluntary if a material equivalent of pecuniary 
value is received in return for them (Savoy Overseers, etc. v. Art Union of 
London, [1896] A. C. 296); but a grant made by Government or by a county 
council does not prevent the exemption applying (Hornsey School of Art 
v Edmonton Umon (1905), 2 Konstam’s Rating Appeals, 393 ; 94 L. T. 
203). 

(k) R. v. Jones (1846), 8 Q. B 719. But the exemption is not defeated 
by the possibility of a division of the property upon a dissolution of the 
.society (Birmingham (Churchwardens) v Shaw (1849), 10 Q. B. 868 (Bir¬ 
mingham New Library); R. v. Manchester Overseers (1851), ifl Q B. 449 
(Royal Manchester Institution)), n#r by the sale of a member’s shaVe 
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6* any division of money among the members is expressly prohibited 
'lEtioaptiona by the laws ol the society, and that the prescribed (1) certificate by 
Of Persons the Chief Registrar of Friendly Societies is obtained {in). 

exemption applies only in respect of property occupied by 
Rateable, ^he society for its own business and purposes («), and does not apply 
Extent of if any part of the premises is sublet (o), unless that part is separately 

exemption. ra t e d („). 

Churches, 31. There is a statutory exemption in favour of churches, 
Sunday ** chapels, and piemises exclusively appropriated to public religious 

schools. worship ( q). The exemption applies although some part of the 
premises is used for Sunday or infant schools, or for charitable 
education (?•), but it does not apply to college chapels (#), or to burial 
grounds (t) acquired under the Church Building Aets(w). 

Exemption may also be granted at their discretion by rating 
authorities to certain Sunday and ragged school premises which do 
not fall within the preceding exemption (a). 

Voluntary No person is liable to be rated in respect of any non-piovided 

schools. -- --- - 

( Bradford Library Society v, Bind ford ( Ohurchwaidens ) (1858), IE & E 88; 
Liverpool Library v Liverpool Coiporatwn (1860), 5 11 & N. 526), nor by 
the fact that some ol the members are paid for their services to the society 
(Royal College of Mm ic v Westminster Vestiy, f 1898] 1 Q B 800, C A ). 

(Z) Sec title Literary and Scientific Institutions, Vol XIX, 
p. 207 

(m) The certificate is a condition precedent to the exemption being 
allowed ; see the Scientific Societies Act, 1843 (6& 7 Viet c 36), ss 1—6: 
Friendly Societies Act, 1896 (59 & 60 Viet c 25), s. 2. As to appeal against 
the certificate, or fiom a refusal to giant a certificate, see title Literary 
and Scientific Institutions, Vol XIX, p. 208 The grant of a certificate 
is, however, not necessarily followed by the allowance of the exemption 
(R v. Phillips (1848), 8 Q B 745); and Hee title Literary and Scientific 
Institutions, Vol AIX , p 207 

(n) Scientific Societies Act, 1843 (6 & 7 Viet c. 36), s. 1 This includes 
rooms occupied by the servants ot the society for its purposes (St Anne, 
Westminster (Churchwardens) v. Lmncean Society of London (1854), 3 E &B. 
793). 

(o) Purvut v TraiZZ (1849), 3 Exch. 344 ; R*y Royal Medical and Chtrur- 
gtcal Society of London (1857), 30 L T. (o s ) 133 , Clarendon (Earl) v. St. 
James (Recloi, etc) (1852), 10 C. B. 806; Jenner Institute of Preventive 
Medicine v St George’s Union (1900), Hyde and Konstam’s Hating 
Appeals, 242. 

(p) R. y. Manchester Overseers (1851), 16 Q. B 449. 

(q) Poor Rate Exemption Act, 1833 (3 & 4 Will. 4, o 30), s. 1: and Bee 
title Ecclesiastical Law, Vol. XL, pp 791, 819, 827. The churches, 
chapelB and promises, if not belonging to the Established Church, must 
have been certified under the Places of Worship Registration Act, 1855 
(18 & 19 Viet. e. 81) (Poor Rate Exemption Act, 1833 (3 & 4 Will. 4, 
o. 30), s. 1). 

(r) Ibid., s. 2; and see title Ecclesiastical Law, Vol XI., pp. 791, 819. 

(«) Oxford Poor Rate Case (1857), 8 E & B 184. 

(t) North Manchester Overseers v. Winstanley, [1908] 1KB. 835, C. A. 
The point was not raised in the House of Lords, where the rateable occupa¬ 
tion of the burial ground was affirmed for other reasons (S. C. [1910] A. C. 7); 
and see titles Burial and'Cremation, Vol. Ill, pp. 410, 465; Eccle¬ 
siastical Law, Vol. XI., pp. 732, note (r), 741. 

(u) As to the Church Building Acts, see title Burial and Cremation, 
Vol. III., p. 436,.note (c). 

(a) Sunday and Ragged Schools (Exemption fiom Rating) Act, 1869. 
(32 & 33 Viet. c. 40); BeU v. Ooane (1873), L. R. 8 Q. B. 481; and see 
title EocLESiAftriCAL L*w, Vol. XI.,*pp. 791, 792. 
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school, except to the extent of any profit derived by the managers Sect. b. 
from letting it (6); but a boarding school is not within this Exemption^ 
exemption (c). of Persons 

otherwise 

32 . Extraordinary tithe rentcharge is not rateable (d). Rateable. 

33 . Lighthouses and certain other property belonging to or Extra- * 

occupied by the Trinity House or the Board of Trade are»exeinpt OT< * in * I 7 
from rates Oi). V 


34 . No person is liable to be rated for an otherwise unoccupied Lighthouses, 
house by reason of a room therein being used for taking a poll at a Polling 
parliamentary election (f). • 


Sect. 6. —Partial Exemptions. 


stations m 

unoccupied 

houses. 


35 . The occupier of agricultural land ( g) is entitled to be rated Agricultural 
therefor to the poor rate at half the mte in the £ payable j‘\ b [,?^f acbed 
in lespect of buildings and other hereditaments (it). A similar to benefice/ 
exemption applies to the owner of tithe rentcharge attached to a 
beneiice (i). 


36 . Burial grounds acquired under the Burial Acts ( Ic ) are to Burial 
be rated to all county, parochial, and other local rates upon a value £ rouu<fl) 
no higher than that at which the land was assossed at the time of 
acquisition ( l ). 


(b) Voluntary Schools Act, 1897 (60 & 61 Viet c 6). ss 3, 4 ; Education 
Act, 1902 (2 Edw. 7, c 42), s. 25 (2), Sched III, rr 1, 10, and see titles 
Charities, Vol. IV, p 212; Ecclesiastical Law, Vol XI., p. 792. 

(f) Royal Patriotic Fund (Commissionen) v. Wandsworth Corporation 
(1903) 67 J P 311. 

(d) Extraordinary Tithe Redemption Act, 1886 (49 & 50 Viet c 54), 
s. 4 (5); and see title Ecclesiastical Law, Vol XI, pp 751, 752. 

(e) Merchant Shipping Act, 1894 (57 & 58 Viet c 60), ss 731, 634 The 
exemption does not extend to a lighthouse controlled by a local authority 
{Mersey Docks and Harbour Hoard v. Llaneihun Overseers (1884), 14 Q B D. 
770, C A.); and, as to lighthouses, see title Shipping and Navigation 

(/) Ballot Act, 1872 (35 & 36 Viet c 33), 8 6; see title Elections, 
Vol. XII, p. 310. It is not clear how far this exemption extends to 
elections other than parhamentaiy. 

(g) The term “ agricultural land ” is defined by the Agricultural Rates 
Act, 1896 (59 & 60 Viet c 16), s 9. It does not include laud covered 
with glaSs-houses or similar buildings (Smtfh v. Richmond, [1899] A C. 
448; compare Public Health Act, 1875 (38 & 39 Viet, c 55), s. 211 
(1) (b)), or a burial ground ; see title Burial and Cremation, Vol. Ill, 
p 466. 

(h) Agricultural Rates Act, 1896 (59 & 60 Viet c 16), ss. 1, 9 Tins 
temporary Act has been extended to the 31st December, 1912, by the 
Expiring Laws Continuance Act, 1911 (I & 2 Geo 6, c 22), s. 1 (2). The 
enactments referred to do not prevent the rateable value of agricultural 
land being calculated m the ordinaly way , it is, however, entered in a 
special column of the valuation list and rate-book ; see pp 48, 55, post. 

(i) Tithe Rentcharge (Rates) Act, 1899 (62*& 63 Viet. c. 17), fl. 1 By 
ibid., s. 4, this Act remains in force during the continuance of the Agricul¬ 
tural Rates Act, 1896 (59 & 60 Viet, c 16); see note (h), supra, and see 
title Ecclesiastical Law, Vol XI., p. 750, 

(k) Sfee title Burial and Cremation, Vol. III., p. 445, note («). 

* (I) Burial Act, 1856 (18 & 19 Viot. c. J28), s. 15 ; and see title Burial 

* and Cremation, Vol. III., pp. 465*466. This does not. apply to burial 
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37 . An order authorising the construction of a light railway 
may direct that it shall, for a limited period not exceeding ten years, 
be rated to any local rate only at the value which the land would 
have possessed if it had remained in the condition in which it was 
when acquired (m). 

38 . A partial exemption somewhat similar to that which may 
bq applied to light i ail ways appears in many of the Acts authorising 
the construction of canals (v). 

39 . Property acquired by the Postmaster-General under the 
Telegraph Act, 18GB (o), is rateable (p), only at the value at which 
it was properly assessed or assessable at the date of its acquisi¬ 
tion by him (q). 

40 . A person who, by vntue of a liability td repair some 
highway rat tone "tenurce, is by statute exempt from highway rates, 
appears to be exempt also from such pait of a poor or other rate as 
is levied to meet highway expenses (r). 

41 . The Legislature has in the past conferred upon various 
special kinds of property (s) exemptions (t) more or less complete 
from payment of rates (a). 


ounds otherwise acquired ; compare North Manchester Overseers v. 
Win Stanley, f 10(18) IK B. 835, 0. A ; and see note (t), p 22, ante 
(w) Light Railways Act, 1896 (59 & 60 Yict. c 48), s 5(1), and, as to 
light laihvays geueially, see title Trymways and Light Railways. 

(n) Bee, e.g ,R v.Calda and Eebble Navigation Co (1818), IB &Ald 263; 
22 v Dudley Canal Co (J 825), 7 Dow &Ry (k b ) 466 . R v Regent's Canal 
Co. (1827), 6 B & C 720, R v Chelmer and Blaekwaier Navigation Go 
(183J), 2 B. Si Ad. 14, 22 v Monmouthshire Canal Co (1835), 3 Ad & El 
619 ; R v Leeds and Liverpool Canal Go. (1838), 7 Ad & El 671; R. v. 
Bristol Dock Co (1841), 1 Q. B 535, R v Birmingham Canal Co (1838), 
7 L J (m. g ) 57 ; R. v. Aylesbury with Walton Overseers (1846), 9 Q B. 
261, Regent’s Cana Co v. Uendon Overseers (1856), 6 E & B 852 , Ere - 
wash Canal Co y. Eastwood ( Churchwardens) £ 1856), 4 W R 494; R. y. 
Grand Junction Canal Co. (1859), 7 W, R 597; R v Glamorganshire 
Canal Co (i860), 3 E & E. 186, Grand Junction Canal Co. y. kernel 
Bempstead (1870), L R 6 Q B 173, Warwick, etc Canal Navigation 
Co v Birmingham Guanhans (1872), 37 J P 150, Reqent's Canal Co v. 
St Faunas Assessment Committee (1877), 3 Q B I) 73, Glamorganshire 
Navigation Canal Co y. Merthyr Tydfil Union (1902), 67 J P. 52 As 
to caiul companies generally, sec title Railways and Canals, Vo 1.*XXIII., 
pp. 779 et seq. 

(o) 31 &- 32 Viet, c 110. As tef such acquisition, see title Telegraphs 
and Telephones. 

(p) But sec p 16, ante 

( g) Telegraph Act, 1868 (31 & 32 Viet, c 110), s 22; and see the cases 
cited in note (q), p. 16, ante 

(/) See title Highways. Streets, and Bridges, Vol XVI., pp, 90, 91. 
(*) hq, as to lands embanked from the Thames, seo Williams v. Frit- 
ehatd (1790), 4 Term Rep 2 , Eddington y Boman (1790), 4 Term Rep 4 ; 
Packard y Heywood (1800), |Tcrm Rep 468 ; 22 v London Gas Light Co. 
(1828), 8 B. & C. 64 , Sum College y. London Corporation , [1901] 1 K. B. 
617, O. A , as to the site of the old London Customs House and quays, 
see London Corporation v. Netherlands Steamboat Co , [1906] A, C. 263; 
and as to Serjeant!® Inn, see Thorpe v. k Adams (1871), L R. 6 C. P. 125; 


(«) for notes ($ and (a), see next page. 
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Part II.—Poor Rate: Basis of Assessment. 

Sect. 1 .—Rateable Value General Principles. 

42 . The poor rate is assessed upon the “ rateable value ” of the 
hereditament (6), that is to say, upon a sum estimated to represent 
the rent at which the hereditament might reasonably be expected 
to let from year to year, free of ( c ) all usual tenant’s rates and taxes 
and tithe commutation rentcharge, if any, and deducting therefrom 
the probable average annual cost of the repairs, insurance, and other 
expenses, if any, necessary to maintain the hereditament in a state 
to command the rent ( d ). “ The gross estimated rental ” is esti¬ 
mated in the same way, but without any deduction for repairs, 
insurance, or expenses necessary for maintenance ( e ); it thus forms 
a step in the ascertainment of the rateable value ( f). 

Jonas v St. Dunstan-m-the-West Overseers (1908), 72 .T P 157, <1 A 
As to property occupied witlun the meaning ol local Acts ior “ proposes 
of public chanty,” sec Hall v Derby Sanitary*Authority (1885), 16 Q 1? D 
1G3 , “for the education of the poor exclusively,” Hadji eld, v Ltvei pool 
Corporation (1899), 80 L T 566, and “solely for public purposes," liwn- 
don (jorpoiation v. Blackwood (1877), 2 App Cas 574, and see title 
Charities, Vol. IV , pp 107, U7, 213. 

(t) As to when an exemption covers more modern rates of a new kind, 
and when it enures for the benefit of purchasers, or if the land is used for 
otliei proposes, see Williams v. Pritchard (1790), 4 Term ltep 2, Eddington 
v Boi man (1790), 4 Tenu ltep 4; Pcrchard v Heywood (1880), 8 Term 
Rep 468, M v. London Gas Light Co. (1828), 8 B. & (' 54, Sion College 
v. London Corporation, [1901] 1 K. B. 617, C A ; London Corporation v. 
Netherlands Steamboat Co, [1906] A. C 263, Thorpe v Adams (1871), 
L R 6 C P 125, Jonas v. St Dunstan-m-the-West Overseers, supra, and 
on the latter point, see also Pontefract Assessment Committee v Porttefiacl 
Park Trustee f>(1898), 78L T 738; It v. Worcester Union Guardians (1853), 
1 W. R 146, Manchester Corporation v. Manchester Overseers (1853), 2 
W R 64 As to the effect upon an exemption of a subsequent general 
statute, see London and North Western Bail Co v. WalsaM Overseers (1876), 
35 L. T. 626; Bingley Urban District Council v. Midland Rail. Co (1899), 
80 L T. 725. 

(а) Ab to what is included in the expression “poor rate and other 
ehaiges at present collected with it,” see Whitehaven Harbour Comm isstoners 
v. Whitehaven Union Assessment Committee (1905), 70 J P 89 , and 
as to “general purposes rate,” see Bump v London and South Western 
Bail Get. (1890)* 64L T 112. The poor rate is a “public” tax (R v 
Scott (1790), 3 Term Rep 602), and the county rate is a “ parochial ” tax 
(B. v Aylesbury with Walton Overseers (1846), 9 Q B .261), and see tdle 
Charities, Vol. IV, p. 213 

(б) Subject to what has been said about partial exemptions,pp. 23,24 ante, 

(c) 1 e., assuming the tenant to pay such rates and taxes 

(d) Parochial Assessments Act, 1836 (6 & 7 Will. 4, c, 96), s 1; th® 
definition in foroe in the Metropolis is worded somewhat differently 
(Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), s 4; see p 115, 
post). Special standards of assessment are applied to certain mines, and 
to woodlands and sporting rights ; see pp 42k—45, post. 

(e) Union Assessment Committee Act, 1862 (25 & 26 Viet c 103), s. 15. 
The definition of gross value m foree in the Metropolis is worded somewhat 
differently (Valuation (Metropolis) Act, 1869 (32 & 33 Viet. e. 67), s. 4; 
see p. 115, post). As to the purpose of estimating the gross estimated 

' rental, see p. 30, post. 

(J) In the simple case of a dwelling-house, the rent at.which it wofild 
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Value: 
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Sect. 1. 

Rateable 
' Value: 

General 

Principles. 
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considered in 
ascertaining 
rental value: 

(i) as regards 
tenant; 


(li) as 
regai ds term, 


43 . In order to estimate the rent which would be paid from 
year to year, it is necessary to take into account all the persons who 
might possibly take the hereditament at a rent for such a term ( 9 ), 
including the person actually m occupation, even though he happens 
to be also the owner of the hereditament (ft). The actual rent is not 
the measure of value ( 1 ); but a rent from year to year recently fixed 
as between strangers, and including the whole of the consideration 
proceeding from the tenant for the occupation of the hereditament, 
may be the best evidence of rateable value ( k). If what is called 
“ rent ” includes a payment made for something other than the 
occupation of the hereditament, a correction must be made in older 
to arrive at the rateable value from the so-called rent (/). 

■ 44 . Although the tenant is assumed to take the hereditament 
only from year to year, he is supposed to have a reasonable pros¬ 
pect of continuihg in occupation (m). 


bo let from year to year, if the landlord undertook to pay for the repairs 
and insurance, repicsents the gross estimated rental, and the rent at 
which it would be let irom year to year, if the tenant undertook to pay 
for the repaiis and insurance, lepiesents, subject to a sinking fund tor 
renewals, the rateable value (7? v Well 1 / (1867), L. R 2 Q II 542). The 
deductions on account of repairs, insurance and expenses necessary for 
maintenance, being the difference between “ gross estimated rental ” and 
“ rateable value," are often called “ statutable deductions ” ; as to these, 
see, further, p 30, post. In connection with special kinds of property, 
e q , railways, the rateable value is often ascertained first, and the amount 
of the deductions added thereto, m order to asceitam the gross estimated 
rental, see, generally, pp 30 et seq , pout. 

(q) The ideal person who would so take the hereditament is commonly 
called the “ hypothetical tenant ” 

(A) R v London School Board (1886), 17 Q B D 738, C A ; London 
County Council v hlnth ( Churchwardens ) and Durtjord Union Assessment 
Committee, [1893] A C 662 An occupying owner must, however, be 
taken into account as a possible tenant, and the rent that he would 
give as tenant may often (as m the case of a country mansion) be 
arrived at on considerations quite different liom those which would 
actuate him in fixing a price for the purchase of the hereditament; see 
p 28, post 

(?) R v. London School Board (1886), 17 Q B. D 738, C A ; see R v. 
Skmgle (1798), 7 Term Rep 549, Hayward v Biinkwoith Overseers (1864), 
10L.T 608 

(ft) If, however, a picmium is paid for the tenancy of the hereditament, 
or if some other sum is m fact periodically paid for the occupation besides 
what is called the rent (Fallen v 4 St Saviour's Union, [1900] 1. Q B 138), 
or if a burdensomenjovenant is imposed upon the tenant ( Davies v Seisdon 
Union, [1908] A. C 315), some addition must be made to the rent reserved 
before tlie rateable value can be arrived at from it 

(I) As where fiats or property let by the week are let on the condition 
that the landloid pays lie rates and taxes (see p. 29, post), a very frequont 
case, or where the “ rent ” includes the water rate (Smith v. Birmingham 
(Churchwardens, etc.) (1888), 22 Q. B. D 211; not appealed against on this 
point) No correction is, however, admissible m the case of such property on 
account of its standing empty or of the rent being irrecoverable (Smith 
v. Birmingham (Churchwardens, etc.) (1888), 22 Q. B. D. 211, 703, C. A ). 
As to the nature of “ rent ” and as to payments which are not “ rent,” 
see title Landlord and Tenant, Vol XVIII., pp. 464-460. 

(w) Great Eastern Bail Co v. Eauqhley (Churchwardens , etc.) (1866), 
L R. 1 Q B 666; JR v. South Staffordshire Waterworks Co. (1885), 16" 
Q- B- D, 359, C. A.; OUw v. Foy Overseers (1876), 39 J. P, 774/ 
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45. The rent which a tenant coaid afford to give is calcalated 
with reference to the hereditament in its existing physical condi¬ 
tion (n), and to the mode in which it is actually used(o). A 
continuance of the existing conditions is primd fane assumed (p). 

46. The rent is assumed to be given for the accommodation 
that the hereditament affords, and where the accommodation 
afforded by the hereditament is required for the carrying 6n of a 
gainful trade, that fact must be taken into account in ascertaining 
the rent that would be given (q). 

Where the trade could be equally well carried on upon some other 
hereditament of the same class, there is no need to inquire 
into the profits actually made (a), but where the trade can only 
be carried on upon the particular hereditament, as in the cases of 
licensed property (b), railways (c), tramways (d), waterworks (e), gas¬ 
works (/), electric undertakings (g), mines (h), harbobrs (t), and other 


(n) B. v Giand Junction Bad. Go (1844), 4 Q B. 18 ; Seuteoates Union 
v. KmgUon-upon-Hull Dock Go , [1895] C. A 136 If the land has build¬ 
ings upon it and is occupied it must be valued -with them (see, eg , It v. 
Aberystwith Overseers (1808), 10 East, 354), but land must not be valued 
at the rent at which it would be lot if more, or more valuable, buildings were 
erected upon it (B. v. Gardner (1774), 1 Cowp 79, Kemper Spence (1770), 

2 Wm. B1 1244, B. v. Mast (1795), 6 Term Bop 154; B v St Luke's 
Hospital (1760), 2 Burr 1053, 1064 , East London Bail. Co ( Directors, etc ) 
v Whiteehurch (1874), L R 7 II. L. 81, 86) Where the value of the land 
proceeds from the right to remove a portion of the soil, the rateable value 
is the rent which would be given for the land so far as it is woikable and 
unexhausted, as in the case ot a coal mine (R v. Bedmrth (Inhabit > mis) 
(1807), 8 East, 387 ; Tyne Coal Co v WaUscnd Overseers (J877), 46 L J. 
(M. c.) 185), of a brickfield (B. r. Westbrook, B r. Evenst (1847), 10 Q B. 
178); or of a gravel pit (Famham Flint, Gravel and Sand Co. v Farnham 
Union, [1901] 1 K. B 272, C A,). 

(o) Staley v Castleton Oversee)s (1864), 5 B. &S. 505 , TIartery Saljord 
Overseers (1865), 6 B & S. 591 The foirner ease was distinguished upon 
the facts m Hoyle and Jackson v Oldham Door Law Union Assessment 
Committee and Oldham Township (Churchwardens, etc ), [1894] 2 Q B 
372, C A (where a stake waa held not to have affected the rateab o value of 
certain mills); but the rule as stated m the text, supra, was not doubted 

(p) Staley v. Castleton Overseers, supra , B v. Fletton Overseers (1861), 

3 E. & E. 450 


(q) B. v Grand Junction Bail Co , supra 

(a) As m the case of a small shop, or a hamster’s chambers (Mersey 
Docks v. Liverpool (1873), L It 9 Q B 84, per Blackburn, .1, at p 97 , 
B v. London and North Western Bail Co. (1874), L R J Q B. 134, per 
Blackburn, J , at p. 144, see B. V. North Aylesford Union Guardians 
(1872), 37 J. P 148) In such cases evidence of rateable value is found in 
the rent actually given for the hereditament, or in the rents prevailing foi 
Bimilar property in the neighbourhood ; and an inquiry into profits is not 
admissible ( Cartwright v. Sculeoates Union, [1900J A C. 150, 157, 158). 
Neither do the profits made constitute an element in estimating the 
rateable value of lactories; but here actual rents are rarely available, and 
other methods of valuation are employed; Bee p. 28, post. 

(b) Seep 41, post. 
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Sfcn.l. special kinds of property (k), the actual profits made upon the 

fhafce&fcle hereditament are among the matters which an intending tenant 

* value ; would take into consideration, and are therefore used as a basis upon 

General which to calculate the rateable value (a). "Where the actual profits 

are th ug looked at, the inquiry must embrace the whole of the 
* T profits made upon the hereditament, although a part of them does 
not enure to the actual occupier ( b ). 

Capital value 1 47. Where neither actual rents nor the profits of trade are 

evidence, available as evidence for the estimation of rateable value, a 

peicentage of the capital value of the hereditament is m some 
cases taken as evidence, although not necessanly conclusive 
for that purpose (e). When such a course is taken, the capital 
value is the value for which a hereditament equally fit for the same 
purpose as the one to be valued could be erected on the site, and 
not the actual, cost, noi the depreciated selling value, of the 
particulai hereditament m question. 

Machinery 48. The actual equipment of a hereditament with machinery 
and plant. and plant must not be left out of account (d), even though the whole 

(k) Such as a racecourse (B v Venull (1875). 1 Q B P. 9); a railway 
leliesliment room (Clark v Fisherton-Avgar (1880), 6 Q B D 139). cattle 
lanages (Mersey Doels and Harbour Board v Birkenhead Assessment Com¬ 
mittee, [1901] A C 175); a toll-bndgo (It. v. Ihm’niersm.ith Budge Co 
(1849), 15 Q B 369); a market (Brecon Markets Co, v St Mari/’s, Brecon 
(1877), 36 L T 109); but, as to those tolls of a market which must be 
Lett out oi account, see p 9, ante 

(a) Cartwright v Sculcoates Union, [1900] A C. 150, 157, 158. The 
methods by which rateable value is calculated upon such a basis are 
described at pp 30 et seq , post 

(b) li v Sherjoid (1867), L B 2 Q B 503, B v Bhymveq Bail Co 
(1869), L It 4 Q B 276, see Davies v. Seisdou Union, [1908] A C 315. 
As to the effect ol statutory restrictions on profit, see p 36, post It 
makes no difference that a part of the receipts is received from the owners 
oi property situated m another parish (B v Holme Beseivom (Directors) 
(1862), 10 "W. It 734) 

(<•) Tins test is often applied to hereditaments occupied by a public 
authority in order to fulfil a public duty (sSe p. 16, ante, B. v Jjondon 
School Jioaid (1886), 17 Q. B D 738, C A.; London County Council v 
Enth (Churchwardens) and Dartford Union Assessment Committee, [1893] 
A. C. 562; J/iveipool Coipotation v. Llanfylhn Assessment Committee, 
[1899] 2 Q B. 14, G A ,, London School Board v Wandsworth and Clapham 
Union (1900), Ryde and Konstam’s Rating Appeals, 24; Liverpool 
Corporation v. Chorlcy Union Assessment Committee andJVithnelOverseers, 
[1912] 1 K. B. 270, C. A.), and to the indirectly productive portions of 
industrial undertakings (see pp 3*1,37,38. post) , but it does not appear to be 
applicable to the dii eel ly productive poi tions (Great Central Bailway v Ban¬ 
bury Union, Sheffield Union v. Great Central Bailway, [1909] A 0 78) It has 
been applied in ascertaining the rateable value of a lighthouse (Lancaster 
(Port Commissioners) v. Barrow-in-Furness Overseers, [1897] 1 Q B. 166). 

(d) This principle applies whether the rateable value is arrived at by a 
percentage on capital value, or by a mere estimate of rent; and was 
laid down with regard to a steelyard (B. v. St Nicholas, Gloucester 
(1783), 1 Botfc’s Pooi Lawjby Const, 163), to a cotton carding machine 
(B. v. Hogg (1787), 1 Term Rep 721), to steam engines etc. (B v. 
Birmingham and Staffordshire Gas Light Go. (1837), 6 Ad. & El. 634), to 
machinery in ironworks (B v. Guest (1838), 7 Ad & El. 951), to cranes 
and other machines nsed for dock purposes (B v Southampton Dock Co. 
(1851), 14 Q B. 567 ; London and India Docks Joint Committee v. Poplar' 
Onion (1900), Ryde and Konstam% Rating Appeals, 245), to leadchambers 
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for the manulaoluie of sulphuric acid (It v Haslam (1851), 17 Q. B 220), 
to machines peimanently connected with railway premises (It v \orth 
Staffordshire Hail. Co (I860). 3 E. & E 392), to retorts, gasholder? etc 
m a gasworks (E v Lee (1806). L B. 1 Q B 24-1), to n)aclinicry m ship¬ 
building yards {Lainq v. Bishopwearmouth (1878), 3 Q B D 299, Tyve 
Boiler Works Co v Longbenton Overseers (1886), 18 Q B D 81, 0 A), 
to bobbinot machines m a lace factory ( Gifford. Vox & Co v Climd Union 
(1890), 63 L T 249), and to floating pontoons {Tyne Pontoons f'o v Tyne¬ 
mouth Union Guardians (1897), 76 L T 782) 

(e) Kirby v Hunslet Assessment Committee, (1906] A C 43 This 
decision, which was concerned with a small engineering works m which 
none of the machinery and plant was attached to tho freehold, abolished 
the restrictions which weie thought to hare been imposed upon the 
principle stated in the text, supra, by the decisions in B v Halstead 
Overseers (1867), 32 J P 118, Ohidley v West Ham {Churchwardens) 
(1874), 32 L. T 486, (Uoclett v. Northampton Assessment Committee 
(1902), 72 L J (k b ) 320 The method by which the piineiple laid down 
in j Kirby v Uumlet Assessment Committee, supra, should be fully applied 
m practice is still undetermined 

(/) As to the construction of covenants to pay latcs and taxes, see title 
Lanoj.okd and Tenant, Vol XVIII, pp 439 et seq 

(q) Parochial Assessments Aot, 1836 (6 & 7 Will 4, c 96), s 1; seep 26, 
ante. The poor rate itself {Hailney and Lumber hurst Tithe Commutation 
Bent Charges (1858), E. B &E 1, 47) and the other rates described in 
this title, with the exception ot special sewers rates (see p 112, post) and 
private improvement rate^ (seo p 98, post), are tenant’s rates A water 
“rate ” is not a rate, strictly speaking, but if included m tho rent sliould be 
deducted before arriving at the gross estimated rental {Smith v Bimmq- 
ham {Churchwardens, etc ) (1889), 22 Q. B. D. 211, 703, C. A • see p 26, 
ante) ; compare B v. Bilslon (1865), L E. 1 Q JB 18 ; see p 30, post 

(h) The amount to be deducted must, of course, be calcul.iied by apro- 
portiomsum with reference to the rateable value, which it is the object of 
the calculation to Ox {Tyne Improvement Commissioners v Chnton Overseas 
(1862), 32 L J (m c.) 192) 

(i) B. v, Dodd (1865), L R 1 Q. B 16, where the landlord had com- 

f iounded under a local Act, but the decision applies equally whore the 
andlord has beeome liable under the Poor Bate Assessment and Collection 
Act, 1869 (32 & 33 Viet c 41) (see p. 20, ante), or the Public Health Act, 
1875 (38 & 39 Viot, o 55), 8 211 (see pp 84, 87, post) 

(k) Hackney and Lambeihursl Tithe Commutation Bent Charges, supra. 
As to land tax generally, see title Land Tax, Vol, XVIII., pp 307 et seq. 

(1) Or property tax {B. v. Southampton Dyck Co. (1831), 14 Q. B. 587). 
A deduction on account of tenant’s property tax was allowed in Hackney 
and Lamberhurst Tithe Commutation Bent Charqes, supra, but this decision 
does not appear to be consistent with the decision in 22 v. Southampton 
Dock Go., supra. As to income tax generally, see title Income Tax, 
Vol XVI , pp 607 et seq. 

(to) A sewers rate is, m general, ^deductible either as ^ tenant's rate or 


or some part of the, machinery and plant is unattached to the 
freehold, or would not pass upon a demise of the hereditament (c). 

49. The probable rent is to be estimated upon the assumption 
that the tenant pays all usual tenant’s rates and taxes (/): if, there¬ 
fore, the landlord pays these, a deduction must be made from the 
actual rent when using it as a basis for calculating the gioss estimated 
rental 0;); and for this purpose the amount to be deducted*^) mpst 
be ascertained irrespective of the fact that the landlord receives an 
allowance or abatement (i). The land tax (k) is not a tenant’s tax, 
nor is the income tax (0; but a special rate (?«), levied for protection 
against damage by flood or erosion, may be a tenant’s rate 
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In calculating the rateable value from the gross estimated rental, 
deductions inuBt be made for the probable average annual cost of 
repairs and insurance, and other expenses necessary to maintain 
the hereditament in a state to command the rent(n). Such 
expenses include a sinking fund for the ultimate renewal of the 
perishable portions of the hereditament (o), whether such a sum is 
actually,set aside or not (p), and some special rates, for example, 
a hewers rate (q), or, in valuing a fishery, a rate for fishery pro¬ 
tection (r) ; but they do not include a water rate paid by the land¬ 
lord (a), or the compensation charge imposed in respect of certain 
licensed premises (f). 

Tithe commutation rentcharge (it) and any rentcharge equivalent 
thereto ( v) must be deducted. 


Division of 
undertaking 
into directly 
productive 
and mdiiectly 
productive 
portions, 


Sect. 2.— Rateable Value of Special Clauses of Property. 

Sub-Sect. 1 .—liatlways 

50. In order to ascertain the rateable value of that portion of a 
railway undertaking ( w) which is situated in a given parish, the whole 
undertaking is divided (a;) into those portions which are directly 
productive of profit and those portions which are thought to be 
only indirectly productive thereof (a). The formei portions consist 

tax, or as an expense necessary to maintain the hereditament (R v. Adames 
(1832), 4 B & Ad. 61 ; R v. Hall Dare (1864), SB & S. 786 ; R. y. 
Gmnsboiough Union (1871), L R 7 Q. 13 64). But the deduction, where the 
rate is not deductible as a tenant’s rate, is only admissible in respect of so 
much ot the late as is levied lor the protectiou oi the puitieular heredita¬ 
ment that is rated (Gieen v Newport Union, Stead v Newport Union, [1909] 
A C 35) The authonty of R v Vange (Inhabitants) (1842), 3 Q. B. 242, 
is considerably diminished by the decision in Green v Newport Union, 
Stead v. Newport Union, supra 1 

(n) Parochial Assessments Act, 1836 (6 & 7 Will 4,c. 98), s 1 , see p 25 , 

ante) ' ' ~ 

(o) R v. Cambndge Gas Light Co (1838), 8 Ad & El. 73 . 

ip) R v London, Brighton and South Coast Rail Co (1851), 15 Q B. 
313, It y Great Western Rati. Co. (1852), T5 Q B 1085, R v Wells 
(1867), L R 2 Q B. 542 ; Dewsbury and Heckmondwike Waterworks Hoard 
v. Pemstone Union Assessment Committee (1885), 16 Q B. D. 585 (not 
appealed against on this point). ' 

(q) As to a sewers rate, see note (m), p 29, ante. 

(r) As expenses necessary to maintain the hereditament: see R. y. 
Smith (1885), 55 L, J (M c.) 49. 

(s) R v. Elision (1865), L. R. 1 Q. B. 18 But in ascertaining the gross 
estimated rental, the water rate should have been already excluded : see 
note (<j), p 29, ante* 

(t) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5 , c. 24), 
s 21; Waddle v. Sunderland Union, [1908] 1 K. B 642, C. A.; and see 
title Intoxicating Lxquobs, Vol XVIII pp 74, 75 

(«) Parochial Assessments Act, 1836 (6 & 7 Will. 4, c. 96), s 1 . 

(v) Hacked v. Long Bennington Overseers (1864), 16 C B (n. s ) 38. 

(to) As to the valuations oi tramway undertakings, see note la), p. 38, 

poet. 

(nr) This division is made lor purposes of valuation only; there is no 
objection to the whole of the railway undertaking in one parish being shown 
in a smgle entry in the valuation hst and poor rate, though station hotels 
should probably bo assessed separately (North Eastern Railway v. York 
Union, mm\ 1 Q JR. 733 ). As to the valuation hst, see pp. 47 el sea., post. . 
- K ?• I' .frf ¥™Ji rn toil (18«). 6 Q b. 179 j R. v. Eastern 
Counties Mail. Cb. (1863)» 4 B. & S. 6 s. The distinction between the two 
efasso® of works, which is somewhat artificial, had already been set up in 
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o! the running lines (6), the latter of the sidings, the stations and 
the rest of the undertaking (c). 

51. The stations, sidings and other indirectly productive portions 
are rated in the parish in which they are situate, and are usually 
valued by putting a percentage upon their present structural 
value (d). 

52. The rateable value of a railway is ascertained in ortlinaty 
circumstances by reference to the ability to carry on a gainful 
trade thereon (e); and, as it scarcely evei happens that a lent is 
paid for that portion of a railway line which lies within a given 
parish, the calculation of the rateable value of an oi dm ary running 
line (/) is made upon the basis of the profits which can be earned 
by the parochial portion of the railway (<?). The receipts earned m 
the particular parish form tho starting point of ifie calculation (/t). 

53. The gross receipts actually earned in the parish must be 
specially calculated (i), the calculation being made for the latest 


the cases of canals (see p 38, post) waterworks (see p, 35, post) and 
gasworks (see p. 35, post) 

(b) The “running lines ” practically comprise all those lines whose primary 
and principal purpose is tho carrying of traffic forwards to its destination ; 
and only those lines whose primary and principal purpose is the waiting 
and marshalling of traffic are reckoned as “ sidings ” for latmg puiposes 
( Stockport Union Assessment Committee v London and Noith Western Rail. 
Co (1898), 78 L T 180, C. A : Great Northern Rail. Co v Edmonton 
Union (1905), 1 Konstam’s Rating Appeals, 186, 93 L T 479: Taj} Vale 
Rail Co v. Cardiff Tlnttm (1906), 2 Konstam’s Rating Appeals, 486; 95 
L T. 455) As to sidings genmally, see title Railways and Canals, 
Vol XXlH.pp 681 et seq 

(e) Signal boxcR ( Midland Railway v Pontcfinct Assessment Committee, 
[19011 2KB 189) and signals and leveis (Great Noithern Rail Co v. 
Edmonton Union, supui , at pp 204, 211) aie among tho indirectly pro¬ 
ductive poxtions , compare the eases cited with regard to general district 
rate in note (k), p 86, post 

(d) R. v Noith Staff oi dshirc Rail Co (1860), 3 E & E. 392. Tins 
method of valuation is described at p 28, ante In valuing stations, the 
value of advertisement hoardings (see pp 18, 19, ante), bookstalls (see 
p 13, ante), and coal merchants’ yards (p 13, ante) are included or 
excluded according as the railway company itself is or is not rateable in 
respect of them. The value of station hotels %nd refreshment rooms is 
usually excluded (North Eastern Railway v. Yoilc Union, [l l )00] 1 Q. B. 
733) As to the paethod of valuing the latter, sec Clark v. Fisherton-Angar 
(1880), 6 Q B. D 139 ; see p 28, ante As to a station into which a second 
company has running powers, see p. 35, post. As to the nature of running 
powers, see title Railways vnd Canals, Vol. XXIII pp. 701 et seq 

( e ) R. v. London and South Western Rail Co (1842), 1 Q B. 558 , R v. 
Grand Junction Rail Co. (1844), 4 Q. B. 18: see p. 27, ante The land 
cannot be valued as if the permanent wav were not upon it ( Great Westem 
Rail Co v. Melksham Union (1870), 34 J P. 692). 

(/) As to leased lines, branch lines, and link hnes, see p. 34, post , as to 
lines subject to running powers, see p. 35, post 

(g) R. v. London, Brighton and South Coqpt Rail. Co. (1851), 15 Q. B, 
313 ; R. v Great Western Rail Co (1852), 15 Q. B. 379, 1085 

(h) The practico on this point is different m the valuation of waterworks 
(see p 35, post) and gasworks (see p. 35, post), though otherwise the 
principles of valuation are the saqae 

(t) It is not correct to take the total gross receipts of the whole system 
and allocate them to the parish accordufg to mileage (R. v. London, Brighton 
and South Coast Rail. Co. (1851), 15 Q. B. 313).* The fares paid for the 
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period, prior to the date of the rate, for which this can be conve¬ 
niently done (k). The receipts only include tolls actually taken (!) in 
respect of transit over the line that is rated (m); and they include so 
much of the terminal charge as is attributable to the parochial portion 
of the line upon a mileage apportionment (ra). The gross receipts 
may be proved by the production of written statements on behalf of 
the company, subject to verification and to cross-examination (o). 

*54 From the gross receipts earned in the parish, a portion, 
allocated to the paiticular parish, of the working expenses through¬ 
out the system must be deducted. These expenses include the actual 
expenses of running the trains and administering the traffic, the 
expensos of repairing the rolling stock (p), the expenses of renewing, 
or providing for the depreciation of, the rolling stock (</), and the 
Government duty on passenger tickets (r). • 

Hates upon the rateable value ultimately arrived at h^ve also to 
be deducted. No deduction of income tax is admissible (a). 

transit of passengers, ami tlie freights paid for the transit of parcels, goods, 
and mineials, over tlie parochial portion of the kne are estimated bv appor¬ 
tioning according to miles tlie total fares and freights actually paid for the 
transit of those passengers and those parcels, goods, and minerals Where 
there is a terminal passenger or goods station m the pansh, the length of 
line over whieh the transit is made in the parish is usually calculated to the 
buffer stops; but in certain circumstances it is not wrong to take an 
average point in the parish and calculate the distances to that point (Great 
Norim», Rail Co v. Edmonton Union (1905), 1 Konst.am’s Rating Appeals 
186, 197, 199, 207, 208) 11 empty wagons return by another liuc, a 

deduction should be made from the gross receipts m the parish for “tho 
expense of returning the empty wagons (Gieot Northern Rail Co. v 
Hunslet Union (1911), 105 L T, 544). 

(Jc) B. v. London, Brighton and South Coast Bail Co. (1851), 15 Q. B. 
313, 367 

(?) And nothing can be added for tolls whioh the company has power 
to take but do not ( B v. Stockton and Darlington Bail Co (1863), 8 L T 
422), but wheie another company enjoys running powers toll-freo over 
the line, a sum is added for the value of those powers ; Bee p 35, post As 
to the natuie of running powers, see title JAa.ii.ways and Canals Vol 
XXIII, p 7D1 ’ 

(m) B v SI Bancras Vestry (1863), 3 B & S. 819. 

(n) B. v. Eastern Counties Bail. Co (1803), 4 B. & S. 58. Where the 
terminals are owned by two companies, half the sum earned is attributed 
to each company (Manchester, Sheffield and Lincolnshire Bail. Co v. 
Caxstor Union Guardians, Same v. Glundford Briqq Union Guardians 118741* 

tflmmal char 8“ 8 ’ ■* title <K£2£ 
\ol IV., p 83 Cartage and delivery charges do not form a portion of 
the gross receipts earned by means of the lino, and are therefore excluded 
(Munchesin. Sheffield and Lincolnshire Bail. Co. v. Cmstor Union Guar¬ 
dians, Same x Glandford Brigg Union Guardians, supra, compare Buck- 
fastleigh and Totnes Bail. Co. v. South Devon Bail Co. (1874), 1 Ry. & 
tan Ir. Can* 321), “ 

(o) Railway and Canal Traffic Act, 1888 (51 & 52 Viet. c. 25), s. 48. 

(p) It is doubtful whether the company is entitled to include m the 

working expenses a piofit on the expenses of such repairs when these are 
done by the company; seo Condon and North Western Bail Co. v. Winan 
Union Gnat hans (1876), 2 Ry. & Can. Tr. Cas. 240. As to the liability of 
a railway company for maintenance of rolling stock, see title Railways 
and Canals. VoI. XXIII., pp. 690 etseq railways 

fcy%66)!°T?R°l1j 0 B °^J lc,llatioQ ’ 8,6 Grmt Eastern Sa ' 1 Oo. v. Baugh - 

M See ’title Railways and Canaxj, yd. XXIII., j )p 638, 639 

Compare K. v. Sodihamnlnn Tinrk c\n MPRl\ n kc<t „i.._v a. 
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A deduction is made for a portion, allocated to the parish, of the 
rent hypothetically paid for the use of the stations and other 
indirectly productive portions of the whole system, and rates payable 
in respect thereof (1). 

A loss incurred upon a branch line cannot be deducted ( u ), nor, in 
calculating the profits of a main line, is a deduction to be made in 
respect of such portion of them as is due to the use of branth lin^ 
as feedeis(a). 

55. The amount remaining after the foregoing deductions have 
been made represents the net profit divisible between landlord and 
tenant The portion of that amount which the hypothetical tenant 
would require to letam as his own sliaro of fcho profits is calculated 
by estimating the amount of capital lequirod to work the whole 
system (ft), allocating a poition of the last-mentiony(l amount to the 
particular parish, and putting such a percentage thereon as is con¬ 
sidered sufficient to remuueiate the tenant, to indemnify him for 
the risk, and to enable him to pay mteiest on hoi vowed capital (e). 

The portion of the net profits which t the hypothetical tenant 
would not rnjuire to retain as his own share tliomd represents the 
sum which he might be expected to pay as lent foi the whole 
undertaking, that is, the gross estimated rental, fi'rom it must be 
made the statutable deductions ( d) in order lo ai i lvo at the rateable 
value. 

followed on this point, in preference to R v Great Weslern Rail Vo (1846), 

6 Q. B 17!), 205 

(/,) This d'Hiu> tiou js made niespei lively of the existenci oi non- 
existence ol sl.itions and oilier mdu-eUy productive portions of the line 
in the parish, foi the leason that trade emnot bo earned on upon tho 
running line unless the system is piovnled with stations, suluigs and (ho 
like 

(«) R v Giad WeikIu Bail Co , supm. 

(a) Gmat Genital Railway v Bmibtntf Union, She(1irlJ Luton v Gicat 
Genital Railway, [1909] A l 1 78 Tlieio is, m goncial, no addition to the 
rateable value ol bianch buss on this aeeouut, see Gicat Genital Railway 
\ Bambini/Union,She(/hU Union v Glent (kaituil Railway, supin, and see 
p 34, jw nt 

(b) Tins is usually done by valuing fire lolling stock and other < battels 
actually used by the company, including what is necessary as a stand¬ 
by, at then actual value at the time {R v (Pl-eat 11 estetn Rail Go, 
xupia, R v Soilh Sta/iOi dilute Rail Go (1860), 11 11 A E 392) 
Machinery which *foims pait of a rateable hereditament ought not to be 
included (R v \orth Staffonhhnc Rail ijo , snpui, follow mg It v South¬ 
ampton Dock Co (1851), It tj B 587 , and see p 29,* ante) Since the 
decision m Knby v. Bunslet J sgemment Committer, 119001 A C 41), where 
Loid Macnagiiten, at p 50, expressly based his opinion on R v Southamp¬ 
ton, Dock Co , supra, it is difficult to say how nun h macluneiy ought to be 
included in the tenant’s capital But it seems clcai that no such 
machinery ought to be included where it has already been included in 
the assessment of the mdiTcetly productive portions ot the railway under¬ 
taking It is usual to include m the tenant’s capital a sum for cash m hand or 
floating capital, but it is a question of lact wllether this should be allowed 
or not (G/eat Eastern Rail. Co v. Hanghliy (1866), L E 1 Q B 666) 

(c) The amount of the percentage is a question of fact (23 v. Great 

Western Rail Co , supra), 17| per cent has been a figure frequently fixed 
of late years, but the most Tecont decisions of quarter sessions have fixed 
‘161 per cent and 15 per cent • » 

('d) As to tho meaning of statutable deductions,,see p 30, ante. 

—XXIV. • G , 
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56 - Where the actual average expenses of the repairs and main¬ 
tenance or renewal of the line in the parish can be ascertained, this is 
the proper way of estimating the statutablo deductions (<?). The whole 
of the expenses in respect of a bridge or tunnel are usually deducted 
m the paiish in which it stands (y). A renewal fund is allowed, 
although the company may not actually set one aside (g). 

*57. A branch line, or link line, forming part of a large rail¬ 
way system is rated upon a basis only of the profits actually earned 
upon the branch line in the parish, although a gi eat part of the 
commercial value of the branch lmo consists in its use as n feeder 
to the rest of tho system (h ); but a branch hue for the tenancy of 
which several companies would compete, or which forms a link 
between seveial systems, is not necessauly rated upon that strictly 
limited basis (i). m 


(e) Sometimes, however, the expenses inclined ovei the whole syslun. 
or ovei a section oi it which includes the paun 1ml poiiion, are taken and 
allocated to the parish according to tiam-nnlcs mn They are not to be 
appoitioncd accoidmg to linear miles (London and Xoiih Western Bail Co 
v Jlarbome Overseen (1870), 34 J P. 644) 

(f) In spite of what is said to the contiaiy ui Jl v Great Western Bad 
Co (1852), 15 Q B. 1085, 1089 As to the Lability oi a tailwaycompanv 
in respect of budges and tunnels, see tide Uvilwiys a no Canal-, 
Vol 4XII1, pp 655 et (.eg , 686 

(g) R v London, Brighton and South Coast Bail (Jo (1851), 15 Q B 313, 
B. v Great Western Bad Co , supra, at p 1087 , see p 30, ante 

(h) Great Central Uarluay v Banbury Union, Sheffield Union v Great 
Cenirol Railway, [1909J A C 78, which adopted the “parochial principle” 
laid down ml? v. London, Jirighion and South Coast Rail Co (1851), 15 Q.B 
313, and ioliowed and atlirmed the principles laid down with regaid to 
bianch and link lines m the following cases, namely: —Newmarket Bail 
To v Si Andrew the Less, Cambridge, Ovei seers (1854), 3 E & B 94 ; Great 
Eastern Bail Co v llaughley (1866), L E i Q B 666; B v Llantrmant 
(18611), L E 4 Q B 354 In Great Central Railway v Banbury Union, 
Sheffield Union v Great (Centred Railway, supr%, the House of Loids declined 
to 1 allow South Eastern Bail Co v. Dorking Overseers (1854), 3 E. & B. 491, 
and the lme of eases cited therewith, see note ( 1 ), infra. 

(t) Lines oi the classes here described were expressly excepted from the 
piineiple laid down in Great Central Railway v Banbury Union, Sheffield 
Union v. Great Central, Railway, supra, per Lord Lore burn, LO, at 
p. 87, per Lord Dunedin, at p 94 Presumably, therefoie, in valuing 
lines of this class it is permissible to have regard to thq element of com¬ 
petition, the value ol the line as a link 01 feeder, and to such matteis as rent 
paid for the hne, js was done ill B v. Eastern Counties Bail. Co. (1854), 
23 L J (mo) 96, n ; South Eastern Bail Co v Dorking Overseers, 
supra; London and North Western Bail (Jo v Cannock Overseers ( 1863), 
9 L. T. 325, B v. London and North Western Bail Co (1874) L E 9 
Q B. 134 , London and North Western Bad Co. v Irthlmgborouyh (Church- 
narden*) (1876), 35 L T. 327; East London Railway Joint Committee 
v. Bermondsey and Greenwich Assessment Committees (1907), 2 Konstam’s 
Eating Appeals, 634; East London Railway Joint Committee v Greenwich 
Union Assessment Committee (1912), 76 J. P. 318; London and North 
Western Rail Co. v. Thrapston Union Assessment Committee (1912), 29 
T L E. 21. It was deemed, however, m Great Central Bad. Co, v. 
Banbury Union, Sheffield Union v Great Central Railway, supra, that the 
evidence of structuial cost was not admissible in asceitaimng the value 
of a link lint Ift North and South Western Junction Rail Co. v. Brentford > 
Union Assessment Committee (18?8) fc 13 App. Cas. 592, it was laid down 
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58. Where one railway company is m rateable occupation ( k ) Sec t *. 
of a line over which another company has running powers, and Rateable 
tolls are paid by the latter company to the former, the tolls are Value of 
included as part of the gross receipts (l). Where the latter company Specwl 
makes to the occupying company a fixed annual payment, that sum *r 

is brought into the account, whether or no it represents the true rc !E_I J 
value of the running powers (m). Where no payment is* made, a Tolls and 
sum which represents the value of the running powers must be 
brought into the account (n). of running 

powers 

Rub-Sect. 2 —Waterworks, Gasworks, and Lle<Uual Undertakings. 

59. Ill calculating the rateablo value of that portion of a gas (o) Principle 
or water (p) undertaking which is si mated m a parish, it is the of parochial 
practice first to ascertain the rateable value of the whole undei- 

taking and afterwards to apportion the rateable value so ascertained 
amongst the various paiislies concerned (if), care being taken to see 
that the aggregate rateablo value of the parts is not gieater than that 
of the whole (i). 

• 

60. The valuation of the undei taking is based upon the Basis of 
profits which aie capable of being made and are made theieby(s). valuation 
The gross receipts which form the staiting-point of the calculation undertaking, 
are usually those shown in the company’s accounts for the account 

year concluded last before the making of the nite(t). Where the 
undei taking is carried on by a local authority, the gross receipts for 

that the supposed demand of an exorbitant lent by the ownci of a portion 
ol a railway lme from the tenant of the rest can never bo an element m tho 
i ateablo vaJuo ot the portion m question In London and North Western 
Rail Co v Ampthill Union (11(07), 2 Konstam’s Rating Appeals 378, 0 A , 
it was held that evidence ot a ieut fixed moie than fifty years Indore tho 
making ot the rate was, by reason ot that interval of time, too remote to 
he admissible, and m assessing a lme oi the classes excepted by the 
decision in Great Ventral Railway v. Banbury Union, Sheffield Union v. 

(heuL Central Railway, [1909J A C. 78, the inquiry must at any rate be 
limited by the two eases last cited. 

(k) As to the test of rateable occupation in such cases, see p. 13, ante 

U) R v St Puncras Vestry (1863), 3 B AS 810. 

(m) Altrincham Union Assessment Committee v t Cheshire Lines Committee 
(188f>), 15 Q B D 597,0. A This is also the lulo in the eases ot a station 
(R v Fletton Overseers (1861), 3 E. & E 450), and lines suiiounding a doel 
(Sculcoates Umob v. Kingston-upon llull Dock Co , [1895] A C. 136) 

(n) R v London, Brighton and South (load Rail Co (1851), 15 Q B. 

313 , see Midland Rail Co v Badgworth Overseers (18(h), 11 Jm (n s ) M 
But apparently the sum to be brought into account is measuied by the 
value of the running poweis to tho occupying company, and not to the 
company which enjoys the running poweis ((Beat Western Rail Go. v. 

Badgworth (1867), L. R 2 Q. B. 251). 

(o) As to gas undertakings, see title Gas, Vol XV., pp. 305 et eeq. 

(p) As to water undertakings, see title Water Rupplt. 

{q) R. v Mile End Old Town Overseers (1847), 10 Q. B. 208; R. v. West 
Middlesex Waterworks Co (1859), IE &E 716 , Chelsea Waterworks Co v. 

Putney Over sect's (i860), 6 Jut (n. s.) 940 , E v. Sheffield United Gaslight ‘ 

Go. (1803), 32 L. J. (m c.) 169 

(r) R v. West Middlesex Waterworks Go., swpra 

(*) R. v. Sheffield United Gashqht Co , supra. 

{t) Compare R. v. London, Brighton *and South Coast Ifail, Co., sugfra, 
as to railways; and see p. 32, ante . * 

• c 2 
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this purpose include the actual payments for water (u) or gas and any 
water rates received (v). 

61. When the gross receipts have been ascertained, the rateable 
value of the undertaking is calculated by making deductions of the 
same kind as are made in calculating the rateable value of the 
parochial poi tion of a running line of railway («), save that there is 
no deduction for a “ station fund ” ( b). In the case of a water 
undertaking, the “ tenant’s share ” is, howevei, frequently estimated 
by applying a percentage to the gross receipts, on the theory that 
a tenant would anticipate retaining such a percentage thereof for 
himself (c). In the case of a gas company (<D it is pioper to me lude 
in the tenant’s capital the value of the meters (e), as well as of 
“slot ” meters, stoves and fittings, wlmre the company conducts its 
business by the use and hiring out of those chattels (j ). 

62. When the rateable valuo of the whole undertaking has been 
estimated, it is necessary, in order to ascertain the rateable value of 
the portion situate m a given parish, first to <ledm t the rateable 
value of the indirectly productive portion of the whole undeitak¬ 
ing (q) the remainder is the lateahle value of the dn ectly productive 

(«) It v Longu'ood Overseers (1852), 17 Q B 871 Live)pool CoipoiaLon 
v Wo vert) e.e Oversrers (1875), 2 Ex D 55, n , Wmce.Aei CoipoiaLon v 
Droit inch Assessment Committee (1876), 2 Ex I) 40. (’ A. These eases laid 
down that where the charges that could be made by a local auLliouty were 
restricted by Rtatute.it was wrong to add anything on account of the larger 
charges that might bo made by an unrestricted tenant In consequence, it 
was held that the effect oi such a restriction might, be to reduce the rateable 
value ot such an undertaking to ml [Peleiboiouqh (toipoialwn v Stamfoid 
Union (1883), 31 W It 949) It is doubt lid, hovwvei, if any of these cases 
can stand in view of the subsequent decisions m 11 est Bromwich Srfiool lioaul 
v West Iiiomwich Ova seers (1884), 13 Q It I) 929, It v London School 
Boa id (1886), 17 Q B D. 738, (' A , London County Council v Euth 
(Churchwoidem) and Dartford Union Asses) ment Committee, [1893] A (’ 
562 (see p 16, ante), that schools and sew ago works, earned on by local 
autlonties who could make no profit, wort rateable at their lull value to 
an ordmaiy hypothetical tenant. It v Kentmerc (Inhabitants) (1851), 17 
Q. B. 551, appears to be moio in accord with the lafei decisions 

(v) Dewsbury and lleckmondwile Wain works Boaid v Penutone Union 
Assessment Committee (1886), 17 Q B D 384, C A But a sum raised 
by the general district ittte and paid into the waterworks account cannot 
be included m the gross leeeipts fm this puipose (Meithyr Tydfil Local 
Board of Health v. Meiihyi Tydfil Union Assessment Committee , [18911 1 
Q.B 186) ' . 

• («) See p. 32, ante. 

(b) As to the “station fund.” seep 33, mite The value of the indirectly 
productive works (as to which see p 30, ante , pp 37, 38, post) becomes 
important, however, on the question of apportionment, see the text, infra. 

(c) And because the carrying on of a water undettaking usually lequires 
such a comparatively small amount of loose capital that it would be 
fallacious to calculate the tenant’s share by a percentage on that amount 

(d) Sec B v Sheffield United Gaslight Co (1863), 32 L J. (si. c ) 169 

(e) It v Lee (1866), L R 1 Q B 2il But the value of letorts, 
gasholders, and other machinery of that class is not included in the 
tenant's capital [ibid.). 

(/) Ipswich Gas Light Go v. Ipswich Union (1907), 2 Konstam’s Eating 
Appeals, 699 t * 

(g) As to the manner of ascertaining the rateable value of the indirectly * 
productive vurlas, see pp, 37, 38, post.* 
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mains and pipes throughout the undertaking, and this is appor* 
tioned among the various parishes according to the proportion 
which the gross or net receipts earned m each pansh bears to the 
gross or net receipts earned on the whole undertaking (h). The 
rateable value of the indirectly productive portion situated in each 
parish is separately ascertained (i) and added to the value of the 
directly productive portion in the parish ascertained as above 
mentioned (;/). 

63. The indirectly productive portions of a water undertaking 
include reservoirs, buildings, pumping stations, and those mams 
which are used for the transmission of the water to {he distributing 
mams and service pipes (/;). The rateable value of these portions 
is ordinarily ascertained upon the principle ot applying a percentage 
to their structural or capital value {l). Whore the indirectly 
productive works have been constructed m excess of existing 
requirements in order to provide for future needs, it is proper 
to take this into account rather by applying a lower percentage to 
the capital value (m) or by applying the fpll percentage to a leduced 
capital value (»). Tho capital value for the present purpose includes 
expenditure incurred for the reinstatement of persons whose re¬ 
instatement was a condition of acquiring the land (o). 

Where land containing a spring(p) or an intake fiom a river (q) 
or serving as a gathering ground ()) is used for the supply of water 
m another pansh, the additional value due to such user must be 
included in usceitaming the latoable value of that land. 

{It) R v Mile End Old Town Overseers (18-17), 10 Q B. 208, and the 
cases cited theiewith in note (q), p 35, ante, are the authorities lor this 
process Whither tho gross or net receipts shall be taken as the basis ol 
apportionment is a question of fact foi quarter sessions ( Metropolitan 
Water Board v. City of London Union Assessment Committee (1909), 73 
J P 142) 

(i) See p 36, ante; p 38, poit 

(?) Alter this process hag been earned out theie is usually no objection 
to the whole parochial part ol the undei taking being assessed m one entry , 
see, eq, R v TVe.it Middlesex Waterworks Co (1859), 1 E &E 716; 
compaie A oith Eastern Badway v loth Union, [1900] 1 Q B 733 

(k) B v Mile End Old Town Overseers, supra, B. v. TVe.it Middlesex 

Waterworks Co , sit pi a • 

(l) B v West Middlesex Waterworks Co, supra, see also B v London 
School Board (1886), 17 Q B D. 738, C. A, and the other cases cited 
therewith m note (m), p 36, ante 

(m) R v. South Staffordshire Waterwofks Co (1885), 18 Q B D. 359, C A 

(n) Liverpool Corporation v Llanfyllm Union Assessment Committee, 
[1899] 2 Q B. 14, as reported 78 L T 835, reversed (1899), 80 L T. 
667, C A The same principle of applying a percentage to the “eflective 
capital value” only has been adopted where a portion ot the capital 
expenditure was ineffective lor reasons other than that stated in the text, 
supra {Bradford Corporation v. Keighley Union (1906), 2Konstam’s Rating 
Appeals, 517) 

(o) Liverpool Corporation v Llanfyllm Union Assessment Committee, 
supra, compare Bradford Cotporation v Keighley Union, supra. 

{p) B. v New River Co (1813), 1 M. & S. 503; compare B. v. Miller 
(1777), 2 Cowp 619. 

(q) New River Go v. Hertford Union, [1902] 2 K. B 597, C. A. 

(r) Liverpool Corporation v Chorley Union Assessment Committee and 

Wdhnell Overseen, [1912 1 1 E B. 2?0, C A. . 
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“ 64. The indirectly inductive portions of a gas undertaking 
include, besides those portions of the mains which carry the ga& to 
the distributing mains and service pipes, the gasworks as equipped 
with gasholders, retorts, purifiers, steam engines and boilers (s). 
Their rateable value is ascertained in the same way as that of 

similar portions of water undertakings ( t ). 

* • 

165. Undertakings for the supply of electrical power or light (u) 
are valued, and their rateable value is apportioned among various 
parishes, upon similar principles to those which are applied to gas 
undertakings (x). It is admissible to apply similar principles to 
electrical tramway undertakings (a). 

Sub-Sect. 3. Canals. 

66 . The rateable value of a canal (h) is calculated upon the 
same principles, speaking generally, as are applied to a railway (e) 
or a waterworks (d) undertaking. The rateable value of the portion 
in any particular parish may be ascoitamed sepaiately (c) upon 


(s) B v. Lee (1866), L E 1 Q.B 241, where the machinery and plant 
desenbed in the text, supia, were held not to foini part of this tenants 
capital The remarks made at p 29, ante, as to the difficulty since the 
decision in Kirby v llvnslet Assessment Committee, [1906] A 0 43, ot 
detei mining what poitions of the equipment are to be taken into account 
in rating a i ail way undei taking, and what portions to be included in the 
tenant’s capital, appear to apply equally to gasworks 

(t) See p 37, ante , and lor an example of a gasworks valuation, 
Bee B v Lee, supra 

(u) See title Electric Lion ting and Power, Vol X1T, pp. 641 et seq. 

(x) This has been the practice at quarter sessions, and it has not been 

challenged in the snpenor corn Is 

(«) At first <-ight, tramways appear to have more in common with rail¬ 
ways than with Wateiworks or gasworks ; but. where it was found impos¬ 
sible, owing to tho overlapping of faies. to ascertain with sufficient accuracy 
the gross receipts in the parish, a valuation of tho whole undeitakmg and 
an apportionment of rateable value to tho pansh, which had been made 
piactically according to the methods employed with regaid to waterworks 
and gasworks, were held not to he inappropriate: the apportionment having 
been made according to the numbers of car-miles run in each parish 
(London United Tramways (1901), Ltd v Uientford Union (1907) 2 
Konstam’s Eating Appeifls, 410; 71 J P. 249, C A ). This difficulty in 
ascertaining the gross receipts probably arises with regard to most 
tramway undertakings. For a valuation of tramways on fffimew hal similar 
methods to those which are applied to lailways rco Melbourne Tiamway 
and Omnibus Co vFltzioy Corporation, [1901] A C. 153, P. C 

(b) In the absence of any special statutory provision (seep 24, ante), the 
land is to be valued as used for a canal (E v 81 Peter the Cheat, Woieesler 
< Inhabitant !*) (1826), 6 B. & C 473). As to canal undertakings, see title 
Eairways and Canals, Vol. XXIII., pp 779 et seq. 

(c) Hee ‘pp. 30 et seq., ante A rent Teccived by a canal company as 
owners, arid not aa occupiers of the canal undertaking, was excluded from 
consideration in B. v. Lapley Overseers (1868), 9 B. & S 668 ; compare the 
cases as to railways cited in flotes (ft), (i), p, 34, ante. 

(d) See p. 36, ante. ' 

(e) Because the receipts earned in the parish afford a measure ot the 
rent which a tenant would pay for the parochial portion of the canal (B. r 
Milton (1819), 3 Aid 112; B. v. Palmer (1823), 1 B & C. 546 , B v 
Portmore (Karl) (1823), 1 B. & C. 511; j?. v. Trent and Mersey Navigation ' 
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a basis of t3ie gross receipts actually earned by the passing of the 
traffic through that parish; or the rateable value of the whole 
may be first ascertained and then apportioned among the various 
parishes according to the gross receipts earned in each (/). 

67. Lock dues are included in the receipts of the parish where 
the lock is (//). But a toll charged on goods entering the canal, 
irrespective of their destination, is divided among all the> parishes 
through which the canal runs (/i). 

The gross leeejpfcs may be proved by affidavit (?). 

68 The woikmg expenses incurred m the parish must be 
deducted fiom the gross receipts m the palish (k) f such expenses 
include the poor lato and the evpeuso of filling the canal with 
water (/). The share of profits which the tenant would require for 
himself must* he deducted (m). , 

The expenses of lepair and renewal («), if uniform over the 
whole length of the canal, may be calculated at a mileage pro- 
poition of the whole of such expenses (o); hut any special expenses 
inclined on lias account 111 the parish, must bn deducted m the 
parish (p). 

Suii-Secy 4 .—Marlonu and Rods. 

69. The rateable value of a harbour or dock undertaking (q) 
is calculated upon a basis of gross leceipts, accoidmg to the same 

(f) In either case the uioss receipts must be actually asceitamed tor the 
paiish ; it is not sulliucnt to fix a figuie foi them by a mere appoi Bou¬ 
rn/ ut. whctliei according to the acreage or otherwise, of the gross receipts 
earned by the whole undertaking (R v Kvngmmfoid (Inhabitants) (1827), 
7 B & 0 236, the pnuciple of which case has been followed and affirmed m 
connection with tail ways; seep 31, ante, R v Chaplin (1831), 1 13. & 
Ad 926, R v Wok nig (l nhouittmts) (1835), 4 Ad & El 401 

(q) R v Lower Milton ( Inhabitant*) (1829), 9 B & (J 810 Dues, 
though taken at a lock, may be unconnected with the occupation ot it, 
and such tolls are not taken into account in mtnig (R v. Aue and Odder 
Naviqahon Co (1832), 3 B, A Ad 533) On the othei hand, the payment 
by the company of dues such as lor compensation for loss of water does 
not affect the value of the occupation and is not a cause of deduction from 
the gross receipts (R v Wolanq (Inhabitants), supra). 

(h) R v Oiloid Canal Co (1825), 4 B & 0 74 

(i) Railway and Canal Traffic Act, 1888 (51 &» 52 Viet c 45), s 48. 

(Jr) R v Kingswmfoid (Inhabitant*), sup) a 

(l) R v. Orfeid Canal Co. (1829), 10 B & C 163 

(m) R v Oxfoid Canal Vo (1825), 4 B & C 74, R v Bridgewater's 

(Duke) Trustees (1829), 9 B &C v Toniknspil (1829), 9 B & C. 

163; R v. Lower Miiton (Inhabitants) (1829), 9 B & C 810, R v. 
Wolanq (Inhabitants), st/p j a As to the method of calculating the tenant’s 
share, see p. 32, ante. 

(n) See pp 30, 34, mte 

(o) R. v. Wohng (Inhabitants), supra. 

(p) As the expenses of repairing a lock, or a difficult part of the canal 
banks (R. v. Oxford Canal Co (1829), 10 B & C. 163). Subsequently it was 
held that these special expenses should be “*mled out ” like the rest (R. v. 
Coventry Canal Namqation Co. (1859), 1 E. & E. 572, following R. v, Ghent 
Western Rati Co. (1852), 15 Q B. 1085), but the two latter cases do not 
appear to represent the law as it stands since London and North Western 
Rail Co. v. Ilarbome Oversee) s (1870), 34 J. P. 644. 

(q) As to baibour and dock undertakings generally, see title Waters 

and Watercourses, , , * 
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general principles as are applied to a railway (r) or a w atm works («) 
undertaking. 

The gross receipts for this purpose include only those tolls or 
dues which are earned by the occupation of the harbour or dock, 
or of which the occupation of land is the sole meritorious cause (t); 
they do not include any dues which are payable in respect of ships 
or goods filtering the harbour, iriespective of whether they enter 
an/ dock or any pait of the harbour m the rateable occupation 
of the persons entitled to the dues (m). 

Special considerations may apply in valuing docks and wharves 
connected with railways (a). 

70. The deductions made are generally of the same nature as 
in tho case of railways (b), and include a deduction for the share of 
the profits which the tenant would require to retain for himself (c), 
except in the case 6f harbours and docks in the hands of statutory 


(r) See pp 30 et seq , ante 

(s) See p 35, ante 

(f) It v Durham (Kail) (1859), 5 Jut (n f> ) 1306, B v Beimel Assess¬ 
ment Committee (1883), 16 Q B 1> 493, Swansea Harbour Trustees v 
Swansea Union Assessment Committee (1907), 1 Konstam’s Hating Appeals, 
250, 71 J P 497, II L As to tho bcanng of those cases and those 
cited m note (a), infra, on the question of rateable occupation, see 
p 9, ante 

(u) Such duos arc tolls in gross, and not rateable (It v Nicholson (1810), 
12 blast, 330; see p. 8, ante) ; hence their exclusion m lating a haibour 
or dock (Lewis v Swansea Overseers (1855), 5 E &B 5U8 , Ipswich Doelc 
Commissioners v St Petei’s, Ipswich, Overseers (1866), 7 B & S 310; 
Faversham Navigation Commissioners v Faver sham Union Assessment 
Committee (1867), 31 J P 822, New Shoreham Harbour Commissioners v 
Lancing (1870), LB 5Q B 489, It v Berwick Assessment Commiltee, 
supra, Btyth Ilarbour Commissioners v Newsham and South Blyfh 
(Churchwardens) and Tynemouth Union Assessment Committee, [1894J 2 
Q B 293, 675, C A , Swansea Harbour Trustees v Swansea Union Assess¬ 
ment ('onmittee, supra) A fortiori, dues of this kind paid in leaped of 
slops winch do not m fact enter a dock or pthor portion in iateaDle 
occupation aie excluded (B v Bristol Dock Co (1841), 1 Q. B 535, B 
v. Kingston-upon-Hull Dock Co (1845), 7 Q B 2) 

Dues of the liatine de^cubed in the text, supra, are often called “harbour 
dues ” or “ haibour rates” , but the fact that dues are imposed under 
such a name is not necesranly conclusive of their nature; and a due 
called a “haibour late” m a special Act may, nevertheless, be leviable in 
respect ot entry mto a particular dock (Swansea Harbour Trustees v. 
Swansea Union Assessment Committee, supra) 

(a) Questions arising upon such Valuations have been decided in B. v 
Dowlais Iron Co (1868), 10 B & S 208, B v. Bhymney Bail Co. (1869), 
L R 4 Q B 276 (see p. 28, ante); Sutton Harbour Improvement Co v. 
Plymouth Guardians (18.90), 63 L. T 772 ; Sculcoates Union v Kingston- 
upon-1Jnil Dock Co , [1895] A C 136. 

(b) See pp 32, 33, ante. The deduction for working expenses includes 
directors’ fees and the expenses of working a tug (B. v Southampton Docks 
Co. (1851), 14 Q B 587) Where, however, a statutoiy undertaking is 
managed by unpaid commissioners, no deduction can be made for imagi¬ 
nary directors’ fees (B. v. Tyne Improvement Commissioners (1862), 6 
L. T, 489) 

(e) The tenant’s capital includes the value of a tug (B v. Southampton 
Docks Co., sup,<i); but not of fixed plant, (see p 33, ante), nor of “ travel¬ 
ling” hydraulic craves ( London an$ India Docks v, Poplar Union (1900), 
{13X T> 371) • • 
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bodies who are precluded by statute from making a profit out 
of them (d). 

71. Wheie a harbour or dock undertaking extends into more 
than one parish, the rateable value of a parochial portion is deter¬ 
mined upon a basis of the gross receipts earned in the parish, 
where these can be ascei tamed (e). , 

* 

72 Warehouses in fact occupied by the occupiers of the docks, 
but not neeessanly so occupied, are rated separately from the 
docks (J ). 

Scb-Seot. 6. —Licensed } J roperfij * 
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73. In valuing licensed pioperty (;i) it is necessary to take into Cunsuierati# 
account the value duo to the existence of the. licence, because the “f Uoenw C ° 
tiade winch the occupier is thereby permitted* to carry on can 0 
only bo carried on upon the piemises lated (/?). Consequently, 
an mciease in the amount of licence duty which a tenant of the 
house must bear will, unless there are countervailing circumstances, 
have the effect of decreasing the rateable value of the house (t). 

Where the occupier is bound by a “tying” covenant to take No account 
his liquor, or some part of it, from the landlord, the “ tied ” house 1 tala ‘ n °l 
is to be valued as if it weie not affected by any such covenant (j) covenant. 


(d) Me) sey Docks y Luapool (1873), L It 9Q 33 81 

(e) Met sen Duels v Liveipool (1872), L B. 7 Q 13 643, Sculcoales 
Union v Euiqston-upori-HvU Dock Co , [1895] A 0 136 There appears 
to be no objection to the rateable value in such cases being determined in 
practice by fust ascertaining the rateable value of the whole undertaking 
and then appoitionmg the rateable value so ascertained according to the 
gross or net receipts earned m the palish, as is done in the case ol water- 
w oiks (see p 35. ante) Where the gioss iceeipts in the palish cannot be 
approximately ascei tamed, it appears that the lateablc value may legiti¬ 
mately be apportioned according to acreage (B v K mqston-upon-Hull 
Dock Co (1852), 18 Q 33 325). 

(f) W3icthei the docks aie occupied by a statutory body (Mersey Docks 
and llaiboitr Board v Birkenhead Overseas (1873), L R 9 (| 1) 445) or 
by a trading company (London and India Docks v Boplar Union (1900), 83 
L T. 371) 

(q) As to licensed property generally, see title Intoxicating Liquors, 
Vol. XVI11, PP 8 et seq As to leases of ljpensed premines, see title 
Landlord and Tenant. Vol XVIII. pp. 571 et seq 

(h) J? v. Bradford (1815), 4 M &S 317, West Middlesex Wade) works Co. 
v Coleman, Coleman v. West Middlesex Waterwoiks Co (1885), 14 Q B D 
529, Cartwright v Sculcoates Union, [1900] A C 150, B v. Shoreditch 
Assessment Committee, Bx parte Moigan, [1910] 2 K 13 859, C A 

(i) B v Shoreditch Assessment Committee, Ex pmte Moigan, supn The 
compensation levy payable m respect of the house is not, however, admis¬ 
sible as a deduction between gross estimated rental and rateable value 
(Waddle v. Sunderland Union, [1908] 1KB 642. C. A ; see title Intoxi¬ 
cating Liquors, Vol XVIJI ,p 75; and seep 30, ante). Qaare, whether 
it should be taken into account in estimating the gross estimated rental, 
for, m the case of a tenancy tor one year o^ily, the tenant bears no part 
of it, see title Intoxicating Liquors, Vol. XVIII, p. 74, note (gr) 

(j) I e , as if it were a “ free ” house (Simderland Overseers v. Sunderland 
Union (1865), 18 C. 13. (n s ) 531, Bradford-on-Avon Assessment Committee 
v. White, [1898] 2 Q. 13 630, overruling in effect Allison v. Monkwear- 
mouth Shore Overseers (1854), 4 E* & B. 13); nor is thw value of the “ tie ’’ 
to be included m valuing the biowery f Sunderland Overseers v. Sunder land 
Union, supra). The rateable vaiu4 ot a tied house is sometimes arrived 
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The simplest method of valuing a public-house is by ascertaining 
the rents which are prevalent in the neighbourhood for.‘‘free” 
houses; but “free” houses are comparatively few, and it is there¬ 
fore rarely possible to apply this test. Evidence of the trade 
actually done and of the profits made by the actual occupier is 
admissible m order to ascertain the rateable value (k). If evidence 
of .the gloss receipts is given, an appellant must be allowed to 
give evidonce of the outgoings winch have been found necessary to 
earn those receipts (l). 

Suis-Keot. 6 —Mutes !hitlfields, and Cemeteries 

74 . The rateable value of a coal mine (m) may be ascertained 
upon the same principles («), spealang generally, as that of a 
railway (o) or a waterworks undei taking ( p)— that re, by making 
deductions from the actual yearly receipts for working expenses, 
for the tenant’s share of the profits, and for expenses ot repair (q). 
The latter deduction includes the cost of maintaining the permanent 


at by taking the rent received and adding theieto a Him estimated to 
repioscnt the bunion of th*' tying covenant 

(k) See p 27, ante Thus principle v, as fust applied to licensed pro¬ 
perty m the ease of a railway refreshment room (Cluil v Fisherion-Avgar 
(1880), 6 Q B D J39), and afterwards to public-houses generally, at any 
rate where there is no prevailing market rent {('at he right v. Sculcoates 
Union, [1900] A 0 150, by which Dodds v South Shield* Poor Low Union 
Assessment Committee, [1895] 2 Q B 133. 0 A , is apparently overruled). 
The sum which a brewer might give in order to obtain possession of a free 
house and conveit it into a tied house is not to be taken into consideration 
so as to bring the rateable valuo above the rent that a fiee tenant would 
give in the market (Bradfoid-on-Avon Assessment Committee v. White, [18981 
2 Q. B. 630) 

(l) Parr v Leigh Union (1905), 1 Konstam’s Bating Appeals, 211 It 
does not appear that an appellant can be compelled to give evidence ot 
the trade done ( Cartwnqhi v. Seulcoates Union, [1900] A (1 150. per Lord 
Morris, at p 155). The most usual method of valualion. when based 
on receipts, is to take the actual profits of the* last year, or of an average 
of years, to subtract therefrom the remuneration which the hypothetical 
tenant would expect for himself, and to apportion the remainder between 
rent (» e., rateable valuo) and rates and taxes The somewhat less accurate 
method of taking a louipl percentage of the gross receipts to represent 
the gross estimated rental or the lateable valuo (see Parr v. Leigh Union, 
supra, Cartwright v Seulcoates Union, supra) has been looked upon with 
less favour in recent years, sincethe peat decline m the profits of the 
licensed trade and, consequently, in Ihe value of public-houses. 

(m) As to mines generally, see title Mines, Minerals, and Quarries, 
Vol. XX , pp 497 et seq 

(n) Parochial Assessments Act. 1836 (6 h 7 Will 4, c. 96), s 1; Denaby 
and Cadeby Collmy Co v Doncaster Union Assessment Committee (1898), 
78 L T 388. It had long befoie been decided that the lent at which a 
coal mine would let, and a,t which it must be rated, must be something less 
than the net profits of the mine (B. v Attwood (1827), 6 B & 0 277); 
and that if a tenant had eiqpted enpnes etc for working the mine, the 
true rent was not to be measured by the royalties reseived m the lease 
(&. v, QrantiUe (Lord) (1829), 9 B. & 0 188). 

1 (a) See pp 30 et seq., ante. 

(p) See p. 36, ante. 

(q) Donah; and &adebu Colliery Uo. v* Doncaster Union Assessment Com- 
mmee, supra ; Brown « Co . Ltd.* v, Rotherham Union Assessment Com¬ 
mittee (1900), 64 J. P. 580, 
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roads and airways (r), but not the cost of linking shafts (*). No 
deduction is allowed to provide for the ultimate replacement of 
the value of the minerals exhausted ( t ). 

Where a coal mine extends into more than ore parish, the rate¬ 
able value in each parish must be based on the amount of coal that 
is woiked in the parish (u). 

75. Tin, load, and copper mines, other than those iof which 
the royalties are wholly reserved in kind, are valued according 
to a special standard of valuation (a). 

76. The rateable value of a rapidly exhausting hereditament, 
such as a brickfield (ft), chalk pit(c), or gravel pit^d), is the lent 
which a tenant might at the date of the rate be expected to give 
for a years tenancy of it, and this may well be something loss 
than a figure arrived at by a calculation based on the rent and the 
royalties payable upon the maximum quantity of'bricks that might 
be made or of matenal that might be got (ft). The royalty which tho 
actual tenant has agioed to pay is a matter to be looked at; and 
thoie can lie no deduction on account of a sinking fund to replace 
the value of the earth exhausted (ft). The i at Gable value is to be 
ascertained with legald to the amount ol gravel or other matenal 
that remains unexhausted at the dato of the rafe(e). 

77. The rateable value of a cemoteiy in the occupation of a 
commercial company!/) is calculated upon pi maples much the 


(r) Brown <fc Co, Lid v Eolheihnm Union Assessment Committee (1900), 
64 J P 580 These expenses aie tliciotore not deductible as working 
expenses before anivim; at the gross estimated rental As to gross 
estimaied xenial see p 21, aMc 

(s) R. v Attwood (IS27), OB &C 277 

(f) Compaie R v We^lbiool, R v Ei.enst (1847), 10 Q B. 178, Coltness 
Iron Co v Black (1881), fi App Pas 315 (a decision upon income tax), and 
see title Income Tax, Vol XVI, pp 625, 053 It is not uncommon, 
instead of applying the more accurate system desenbed in the text, supra, 
to estimate the rateable value of a coal mine at some royalty calculated 
on the previous yeai’s output added to a rent ior the surface, buildings, 
a-nd oilier woiks occupied 

(«) The whole latoable value of such a mine must not be placed in the 
parish wheie tho shaft is (R v Foleshill (Inhabitants) (1835), 2 Ad Ik El. 
593) 

(a) Rating Act, 1874 (37 & 38 Viet o 54), s 7 ; see Snailbeach Mine Co, 
v Fordm Guardians (1876), 35 L. T. 514 The Rating Act, 1874 (37 & 38 
Viet c 54), does not apply where the, dues are wholly reserved w kind 
(ibid , s 13 , Van Mtnmq Co. v, Llanidloes Overseers fl876), 1 Ex D 310). 
As to the rule in cases oi tescrvation oi dues m kind, see p. 4, mte 

(b) R. v. Westbrook, R. v Evenst (1847), 10 Q B 178 

(c) R. v North Aylesford Union Guauhans (1872), 37 J. P 148. The 
profits which the oooupiexs make by being occupiers also of an adjoining 
cement works must not be taken into account (ibid.). 

(d) Famham Flint, Gravel and Sand Co v. Famham Union, [1901] 

1 K. B. 272, C A, which apparently overrules 22. v. B 7 /i«ddo»<1875) f 
L R. 10 Q B 230. • 

(e) Famham Flint, Gravel and Sand Co v. Famham Union, supra. If 

22. v Whaddon, supra, is still good law in spite of the decision in' Famham 
Flint, Giavel and Sand Co v Famham Union, sup a, then, if the occupier 
has a right to take up fresh land,»it is permissible to take that' right into 
account » > - 

(/) See p. 27, ante. • * 
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game as those applicable to the case of a railway (g). The receipts 
upon which the calculation is based include receipts from the sale 
of rights of burial in perpetuity (/i) and ot portions of the land 
itself for burial purposes (?). Such receipts must not be spread 
over several years (i), although the receipts of the previous year are 
not conclusive of the receipts that may be expected in the }ear of 
the rate (k). Salaries of directors and other officois cannot be 
deducted, if unconnected with tbe occupation of tbe laud (/)* 

Sun-Sr,cr 7 — Woodlands and Hpoihng Eights 

78. The rateable value of land used only as a plantation or a 
wood is ascei tamed as if the land were in its natural and unim¬ 
proved slate (>//); the light of sporting must be taken into account 
as enhancing the value (w), but nothing must be added for the 
possibility of improving the land by draining oi other operations(<>). 

The rateable value of land used for the growth of saleable under¬ 
wood is estimated as if the land were lei for that purpose (p) at 
a rent which a person would give for it who is to have the profits 
of the underwood when ready toi cutting (q) 

Land which is used for both the above pui poses may be assessed 
according to either standard at the option of the assessing 
authority (?■). 

79. Where any right of sporting (s) is in the hands of the 
occupier ot the land (t), or where it is m the hands of the owner of 
the land who is not also the occupier (a), the value of the right is 
included in ascei taming the rateable value of the land But where 
the sporting light is severed from the occupation ot the laud, and 

(g) See p .'15, ante Tlioio can be no sinking fund for the ultimate 
renewal of tlie hereditament, compare Ii v. Westbrook, E v Iiverist 
(1847), 10 Q. B 178 

(h) Ii v. St Mary Abbotls, Kensington (Inhabitants) (1840), 12 Ad & El. 
824, and see title Burial and Cremation, Vol III., p. 513 

(i) B v Abney Park Cemetery Co (1873), L.«R 8Q 1) 515, 

(k) See the remarks on B v Abney Park Cemetery Co , supra, m Farnham 
Flint, Oraveland Sand Co v. Farnham Union, [1901] IK, B 272, 282, 284, 

C A. 

( l) B v St. Giles, Camberwell (Inhabitants) (1850), 14 Q B 571 (which 
case affoids an example ot valuation according to the method indicated 
in the text, supra) Where directors’ fees are connected with the occupa¬ 
tion of tho land, they may bo deducted (B. v. Southampton Bock Co. 
(1851), 14 Q. B 587), see p 40, agite. 

(m) Rating Act, M174 (37 & 38 Viet, c 54), s 4 (a) 

{n) Eytonv Mold Overseers (1880), 6 Q B D 13 

(o) Westmoreland (Earl) v Sovihwick and Oundle (1877), 36 L. T 108. 

(p) Rating Act, 1874 (37 & 38 Viet c 54), s 4 (b) 

(g) B v. Mirfield (Inhabitants) (1808), 10 East, 219, which laid down 
that saleable underwoods were to be rated in every year, and not only m 
the year in which they were cut. 

(r) Rating Act, 1874 (37 & 38 Viet c 54), s. 4 (c) 
is) See p 4, ante. As t8 sporting rights generally, see title Game, 
Vol. XV., pp. 207 et seq. 

(t) B v Wilhams (1854), 23 L. T. (o s ) 76 

(a) Rating Act, 1874 (37 & 38 Viet c 54), b. 6 (1) In this case, the 
occupier may hav% the enhancement ot value due to the sporting light 
certified, ana may deduct against his landlord the iates on the amount * 
certified. • • 
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is let, the rateable value of the right must be ascertained sepa- Sect - 2. 
rately (h) ; and either the owner or lessee of the right, as the rating Rateable 
authority may determine, may be rated as the occupier of it (e). Value of 

Special 

Sub-Sect 8 —Tithe Renteharge Classes of 

80. The rateable value of a tithe renteharge is ascertained by 6r ^‘ 
tubing the gross income and making deductions therefrom jn respect M( ' tl)0tl ot 
of the following matters—ecclesiastical duos (d), costs of collection 

and bad debts (e), and tenant’s rates and taxes (/). The costs of value, 
collection should include an adequate l enumeration for the collector; 
beyond this, no deduction can be madeloi the hypothetical tenant’s 
profits (//) The services of the clergy (h), though ‘paid for by the 
recipient of the tithe renteharge (?), and even though the elorgv so 
remuneiated minister m another parish (A I, do not form the subject 
of deduction; neither does the cost of repairing the chaneol of the 
parish church (/), nor do payments to Queen Anne’s Bounty, though 
those are chaiged on the titiu rentchuigo (m ). 

Part III. -Poor Rate: Procedure Outside 
the Metropolis. 

Scot. 1 Inti o d uvtui //. 

81. The Union Assessment Acts, 1802—1880 (n), regulate the statutory 

making of valuation lists m every muon and parish to which they of 

(!>) Eating Act. 1ST 1 ('17 «v MS \ ,< t ( .141. s 0 C>) 

{(•') Parochial Wsessmuits Act. 1830 (0 5s 7 Will 4, c 06), s 1, Roe 
p 25, ante 

(d) U v Joddrell(im), IB &A<1 403, K v Cupel (1840), 12 Ad &E1 
3M2, Hackney and Lamberhvrst Tithe Commutation Heal Ch'intes (1868), 

E 15 iVE 1 and Ree titli*E cclesiastical L'.v. \ ol XI., p 74“, note (?) 

[C, Uad ney and Lambeihuist Tithe Cnmnudahon lient Chimps, sup in ; 

St A^aph (Dean and Chapter) v Llanrhaunh-yn-llochnant Oremvis, |1S07] 

1 Q B 511, V A 

(J) Paiochial Assessments Act, 1836 (6 & 7 .Will 4, c 96), s 1 The 
lates and taxes deductible, are specified at p. 29, ante, and the pomis loi 
which Uaekney tmd Lamhahii)it Tithe Commutation Knit Charges, input, is 
theie cited as ah authority were decided with lespect to lithe lent charge. 

(q) Uaekney and Lambeihuist Tithe Commutation lient Vhurqes, supra ; 

St Asaph (Dean and Chapter) v Llanrhaieulr-yn-Moehnant, bupia. 

(h) li v. Joddrell, supra , Uaekney and Lamberliunt Tithe Commutation 
Kent Charges, supra. 

(i) B y Giores (1860), 2 E & E 793; Wheeler v Binminqton 
Overseen (1861), 1 B. & S 709, R. v Sheiford (1867), L R 2 Q B. 503, 
not following on this point Uaekney anil Jjtimbei hurst Tithe Commutation 
Kent Charges, supra, Williams v Llangemwen Overseers (ISO!), 1 B. & S. 

699, Semen with Tenteiqnie Overseers v. Fgwceli (1863), 3 B. & tS. 797. 

(k) Lawtencc v Tolleshnnt Kniqhls Overseen (1862), 2 B & 8. 533. 

(l) St. Asaph (Dean and Chapter) v Llamhaiadr-yn-Mochnant, supra. 

(m) Uaekney and Lambt ihitnl Tithe Committal 'em Kent Charges, supra . 

(n) Union Assessment Committee Act, 1862 (25 & 26 Viet. o. 103); 

Union Assessment Committee Amendment Act, 1864 (427 & 28 Vicfc. e. 39); 

Union A cessment Act, 1880 (43 & 44*Vict. c. 7). , ' 



Rates and Rating. 


46 

Sect. i. 
Intro duc- 
* tory. 

» 

* 

Functions 


Appointment 
and fnm (ions 


apply ( 0 ), that is, in every union ( p) formed under the Poor Law 
Amendment Act, 18-14 (</), any union foimed under other Acts (»), 
and any parish not in union (s) which may have adopted them. 

Bkou 2.—Method of Assessment. 

Suh-Seot 1— The Ovei seers. 

82 Iu« each paiish (t) the overseers (u) are chaiged with the 
making of valuation lists (a), the making and levying of the poor 
rate {!>), and the defending of objections and appeals against the 
poor rate (c). Id any of the overseers’ functions are m pro Lee 
carried out by the assistant ovorseei {</). 

Hub-Sect 2 —The Assessment Committee 

83. The assessment committee ib a body appointed every year 
for every union arjd every parish not in union by the guardians (r) 
from among themselves (/). The committee lias authonty m 
every pausli in the union (g), and has various functions connected 
with the making and rovisiou of valuation lists (A 1. It has nothing 
to do with tho making the poor rate, but no fine may appeal 
against a poo” late without giving notice to the committee (n, nor, 
in most cases, without previously objecting beim e the committee to 
the valuation list. 

(o) They apply to the gieet mapuity ol pans! Local Aits me 
ncoes-mily d"<u“guulod m dealuig with this subject. As to unions, see 
title Poor Law, Yol XXII, pp 5f>3 el seq 

(p) Union Assessment, Committee Act, 1S02 ('lli X 28 Yict t 103), s 2 

(q) 4X5 Will 4, c 96 As to the meaning of “ pausli ” m this A< t, 
sec title Pooit Law, Yol XXII , p 592, note (c) 

(r) Union Assessment Committee Act, 1862 (25 X 2(> Viet e 1'h‘i), s 45. 

a) Union Assessment Act, 1880 (43 k 44 Viei c 7), s 2 

(t) But m urban parishes any powers, duties oi liabilities of the ovwseers 
may be eonfened upon the borough or district council by an oidei of the 
laical Government Board (Local Government Act, 1894 (56 & 57 Viet, 
c 73), s 33 (I)); see title Local Govern miwt, Vol XIX , p. 267. 

(«) See title Poor Law, Vol. XXII, pp 5^3, 529, 530, and see title 
Local Government, Vol XIX., p. 267 

(a) See pp 47 ct eeq , post 

(b) See pp 53 et seq , post 

(c) Seepp 57 et seq , pod This dutv is shared with the assessment com¬ 
mittee, and has m somo cases been transferred altogethei iroin the over¬ 
seers , see pp 49, 57, 62. 

(d) Appointed under Poor Belief Act, 1819 (59 Geo. 3, c.,12), s 7, by the 
body to whom the power of appointment is transferred by Local Govern¬ 
ment Act, 1894 (56 $ 57 Viet c 7?), ss. 5 (1), 19 (5), or 3‘J (1) As to the 
functions that he may perform, bee Slctnghy v Sumdqe (18 43), 11 M & W. 
503 ; Points v Attwood (1848), 6 C. B. 38 , Baker v Locke (1864), 18 C B. 
(n s ) 52. The eftect of fiauds committed by an assistant oversew in 
collecting money on account of rates was discussed in Jloinchuich Oveiseers 
v. London, Tilbury and Southend Bail t’o (1912), 76vT P 385 

(e) As to boards of guardians generally, « title Poor Law, Vol XXII., 
pp. 531 st seq. 

(f) Union Assessment Committee Act, 1862 (25 &. 20 Viot c 103), s 2; 
bee also ibid , ss. 4—7. 

(») Ibid., s 7. 

(A) See pp 47 et seq , post 

(i) Union Assessment Committee Amendment Act, 1864 (27 & 28 Viet, 
c. 3Jt), 6.1. As to tie manner and effect oi their appearance as respondents 
to such an appeaj, see p. 63, post, * c 
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84. The assessment committee consists of not less than six nor 
more than twelve members (j); but if a municipal borough is coter¬ 
minous with the union the town council may appoint additional 
members {l). 

The quorum at a meeting of the committee is three members, or 
one-third of the whole number, whichever is greater; the majority 
of the members present decides, and the chairman has a casting 
vole (/). The committee must keep a minute book, and &ny rate¬ 
payer m the union must be allowed to inspect such hook and to 
take extracts free of charge (m). 

The committee may require the production before it of hooks of 
assessment of parliamentary or parochial taxes or rates (»). 

85. The clerk, or assistant clerk, of the guardians is the clerk 
to the assessment committee (o). He must send annually copies of 
the totals of the gross values of every parish, together with the 
totals of the lateable values of agricultural land and of other here¬ 
ditaments, to the clerk of the peace for the county (j>). 

Sim-bEor 3.— Vahiatidh Lists. 

86. A poor rate must follow the valuation list in force in the 
parish at the time of the making of the late, as far as the rateable 
value (q) of any hoiedilnmenl included in the list is concerned (r). 
The total of the rateable values (s) shown in the list m force for the 
parish wheu the guardians make their estimate, together with the 
total, shown in such list, of the annual value of property in the 
pansh on which the Government pays a contribution in lieu of 
rates (i), is conclusive for the purpose of ascertaining the amount 
payable by the parish to the common fund of the union (a). 

87. The last valuation list approved by the assessment com¬ 
mittee and delivered by it to the overseeis, as altered and added to 
by any supplemental valuation list so approved and deliveied, is the 

(j) Union Assessment Committee Act, 1862 (25 & 26 Viet e 103), s 2. 

(k) Ibul , s 3. 

(J) Ibid , s 9 

(«i) Ibid., s 11 * 

In) Ibid , s 13, but. see the Inland Revenue An, 1863 (26 & 27 Viet, 
e 33), s. 22, as aegaids income tax assessments. 

(o) Union Assessment Committee Act, 1862 (26 & 26 Wt c. 103), s 10. 

(p) Union Assessment Committee Amendment Act, 1864 (27 & 28 Viet, 
c. 39), s 9; Agricultural Rates Act, 1896 (59 & 60 Viot c 16), 8.6(b) 

(q) See pp 26 et seq , mite 

(r) Union Assessment Committee Act, 1862 (25 & 26 Viet e lu3), s. 28. 
Tins provision also applies to lates by law requnod to be based on the poor 
late, e.g , the general district rate , see p 85, post Aa to new buildings 
and hereditaments becoming liable to be rated in parts, sec p 54, post 

(*) Reduced by an amount equal to one halt of the lateable value of the 
agricultural land in the pansh (Agncultimil*RateH Act, 1896 (59 & 60 Viet. 
o. 16), s 3 (2)); see p. 23, ante. 

(t) See p. 14, ante. 

\a) Union Assessment Committee Act, 1862 (25 & 26 Viet. o. 103), s. 30; 
Poor Law Board’s Genera] Ordet of the 26th February, 1866, art. 1; R v. 
West Ashford Union (1907). 2 Konstam’s Rating Appeals, 624. and ace 
title Poor Law, Vo]., XXII, p. 5*9. * , ' 
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valuation list in force, and continues to be so, until a new valuation 
list for the whole parish has been so approved and delivered ( b). 

88 . A new valuation list must contain all the rateable heredita¬ 
ments in the parish (c), including empty houses if reedy to be 
occupied^). It must show the gross estimated rental of each 
hereditament included (e), the rateable value of agiicultural land, 
aiyi (separately) the lateable value of buildings and other heredita¬ 
ments not being agucultuial land (j ), the totals of those three sets 
of values (g), and the annual value of land m the parish on which 
the Crown pays a contribution in lieu of rates ( h ). It is made m 
a prescribed ftp in (i). 

89. A new list is made by the direction of the assessment 
committee, either on its own initiative or on the application of a 
person aggrieved, The committee may either direct it to be made 
by the oveiseers or by a person appointed for the purpose (k). 

When the cveiseeis have mado the list (/), they must sign it (in), 
and deposit it m the place in which rate-books aie deposited(n). 
They must give public nofrce of the deposit on the following Sunday 
by affixing the notice before morning or evening seivice at or near 
the principal door of every church and chapel of the Established 
Chuich m the pai xsh at which divine service is actually porfoimcd (u). 
Where the parish contains no such chuich or chapel, the notice 
must be affixed in some conspicuous place (p). The notice does 
not requite signature (q). 

(b) rnion Assessment Committee Act. 1862 (25 & 26 Vid e 103), s 24. 
There is thus always a valuation list in foicc lot eveiy paiish, and theie is 
no time limited (as there is m the Mctiopohs, see p. 116. pool) lor making 
a new list 

(e) Union Assessment Committee Act, 1862 (25 & 26 Viet e 103), ss 14, 
27 

(J) K v Malden (1869), L R 4 <) B 326 

(<-) Union Assessment Committee Act, 1862 (25 & 26 Viet e 103), 
ss 15, 21 , 

(/) Ibid . ss 14, 27 ; Agricultuial Rates Ad, 18% (59 A 60 Viet c 16), 
s 5 (a). 

( g ) Agiicultuial Hales Act, 1896 (59 & 60 ict c* 16). s. 5 (b), Poor 
Law Amendment Act, 1868 (31 & 32 Viet c 122), s 30 

(h) Union Assessment Committee Ad, 1862 (25 A 26 \ r iet c 103), s 30 
As to contributions by the Crown m lieu oi ia1< s. see p 11, ante 

O) Agiicultural Rates Order, 1896, art 16, Schcd W.(Slat R. & O. 
Rev., Vo] X , Poor, England, p 469) 

(l) Union Assessment Committee Ad, 1862 (25 &r 26 Viet c 103), s 26. 
As to the manner of appointing such a peinon, see p 51, post 

( l) As to the content* and ioim of the list, see the Uxt, supra As to 
signature by persons appointed to make the list instead oi overseers, see 
p 51, post 

(m) Union Assessment Committee An, 1862 (25 & 26 Viet, c 103), 
AB 14 97 

\n)’lhd,Bs. 17, 27 

(o) Ibid , Palish Notices Act, 1837 (7 Will. 4 & 1 Viet e 45), s 2 ; R 
v Mamotl (1840), 12 Ad. & El 779, 7SU. E v Whipp (1843), 4 () B 
141, Ornrrod v. Chadwick (1847), 16 M. & W. 367 , Burnley v. Melhley 
Overseers (1859), IE & E. 789 

(?>) Poor Rate Assessment and Colleotion Act, 1869, Amendment Act, 
1882 145 A 16 Vn*t*o 20), s. 4 t 

15) Burnley v, Melhley Overseers, sup) a. 
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When fourteen days have expired from the Sunday on which the 8 * 0T - 2 - 
notice was affixed, the overseers must transmit the list to the Method of^ 
assessment committee (r), who must then give notice to certain Assess- 
railway and other companies (s) men ^ 

After notice of deposit, any person assessed or liable to be assessed Traiyumssion 
to the poor rate m the parish, and, after transmission, any overseer to assessme-* 
or ratepayer m the union, may inspect and take extracts from the committec - 
list free of charge(/). • ^ 8 P ectl0 ^ 

90. Before the expiration of twenty-eight days from the notice Notice of 
of deposit any person aggrieved ( a ) by the unfairness of his own or obj( ’ Gt,10il 
some other ratepayei’s assessment, and anv overseer, of any parish 
in the union, may give wulten notice of objection to the list to the 
assessment committee, the overseas, and the other ratepayer, if 
any, concerned (/>). Tho notice must specify all such grounds of 
objection as have ausen when the notice is given (V). 

If any notice of objection is given within the time limited, the Hearing of 
committee must hold a meeting lor heaiing it, and must give the oll,cct1011 
overseas at least twenty-eight days’ notice of such meeting; and the 
oveisoeis must publish the notice on the following Sunday id) An 


(r) Union Assessment Committee Act, 1862 (25 A 26 Viet c 103), 
ss 17, 27 

(<•■) Union Assessment Committee Ainendmuit Act, 1864 (27 A 28 Viet, 
c 30). m 5 

(() Union Assessment Committee Act, 1862 (25 A 26 Vxct c, 103), 
«s 17, 27 , Poor Hate Act, 1743 (17 (leo 2, c 3), s 2 , Parochial Assess¬ 
ments Act, 1836 (6 & 7 Will 4, c 06). s 5 

(a) This includes, at any iate, such minus us aie liable to pay iates 
instead ot the occupiers uudei the Pool Kate Assessment and Collection Act, 
I860 (32 A 33 Viet c 41), ss I, 3. 4 (see ibid , s 13), and probably includes 
m any case the owuei ol tho boieditainent aflooled It includes a person 
who is contractually liable to refund tho iate to the poison assessed (R v 
Brent)out Union A^cwment Committee, Ex parte 17mim/ (1907), 71 .1 P. 
281), but it does not include an occupier who has himself been omitted from 
a rate , compare It v Geoigp (1837), 6 Ad A El 305 

(b) Union Assessment Committee Act, 1862 (25 A 26 Viet c 103), 
ss 18, 19, 27 As to sci vice on the assessment committee, see ibid , s 42 
As to notice of objection alter hnal appioval of tho list, see p ;>7, post. 
In a rural parish having a parish council, it may be that the council is 
entitled to notice instead of tho oveiseeis, see.Local Government Act, 
1894 (56 & 57 Viet c 73), s 6(1), Union Assessment Committee Amend¬ 
ment, A«l, 1864,(27 & 28 Viet, c 39), s. 1, title Loom. Government, 
Vol XIX , pp 246, 247 In other parishes, an older substituting some 
other body lor the overseers for this purpose may lvave been made by 
the Local Government Board; see note (t), p 46, ante, title Local 
Government, Vol XIX , p 267. 

(c) Union Assessment Committee Act. 1862 (25 & 26 Viet e 103), 
ss 18, 27 The overseers oi the thud paity, if any, concerned may waive 
the giving of notice of objection, and, il so, the committee may hear the 
objection (ibid , s 19) Upon an appeal, tho appellant is confined to 
grounds laised in his notice ol objection , see p 58, post . see also note (t), 
p. 62, post If tho objector's grievance is that Jus own assessment is too high, 
“ unfairness ” is asulficient ground of objection (B v West Ashford Union 
(1907), 2 Konstam’s Rating Appeals, 624) For giounds of objection and 
appoal, see Encyclopaedia of Forms and Piecedents, Vol XI, pp. 224—264. 

(d) Union Assessment Committee Act, 1862 (25 & 26 Viet. c. 103), 

ss 19, 27 The notice is published in the same mannfer as the notice of 
deposit of the list, see the text, supjra.* , ' 
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objector may appeal by any agent (c), and need not adduce 
evidence (/). 

91. Apait from objection, the assessment committee may 
make such alterations in the list as it thinks fit (<i), and may 
appoint a person to value any of the rateable hereditaments in the 
parish (hj. 

t 

92. When the assessment committee haB determined all 
objections and revised the list as above, it approves the list under 
the hands of three members present at the meeting at which the 
list is approval, with the date ot such approval (i), but the 
approval must not take placo before twenty-eight days have 
elapsed from the Sunday on which notice of deposit was 
given (l ). 

If any alterati6n is made in value or any rateable hereditament 
is newly inserted in the list by the assessment committee, the 
committee must cause the list to be re-deposited and notice given in 
the same manner as upon the original deposit (/) by the* over¬ 
seers (hi), and must appoint a day, not less than seven nor more 
than fouiteen days from the re-deposit, for hearing objections to the 
list as alteied(«). The committee may afterwards make fuither 
alterations («). 

When the objections have boon heard and the alterations made 
and a fresh re deposit, if necessary, had, the assessment committee 
must finally appiove the list (p). The totals are then cast, the list 
is retained by the guardians, and a copy, signed by the thiee members 


(fl) Tlio committee not being a com t (It v Si. Mary Abbotts, Kensinalon, 
Assessment Committer, [18',)1| 1 Q B 378,0 A), see title Bikristeks, 
Vol. II, p. 377. 

(f) It v. Essex Justices (1882), 46 J. P 724 

lq) Union Assessment Committee Act, 1862 (25 & 26 Viet c. 103), 
20, 27 

an !l Ree tbl( i > 8 - 16 ’ Violence v! Rvrsley Union Guaidians 
post'’ ^ ^ *° the manner of appointment, see p. 51, 

f*) Um°u Assessment Committee Act, 1862 (25 & 26 Viet e 10 ‘B 
02 4 20, 27 5 B ‘ V ' WeH Asi f° ld Union ( l ^), 2 Konstara’s Bating Appeals’ 

niS/w? a « ^mon Aismmcnt Committer v South Eastern Bail Vo, 
/»» tt ^ '^ R to n °tice of deposit, see p 48, ante 

Committee Act, 1862 (25 & 26 Viet. c. 103). 
ss. 21, 27 ; E. v. Chorlton Union (1872), L R 8 Q B 5 

(m) It v Uhorlton-on-Medbcl Oversea, (1865), 35 L J (m c ) 56 

lRfie f 9« $, mcm Assessment Committee Act, 

- 2 26 y ,C j ®* tp3), ss 21, 27) Tim riglit of objection on ie-dpposit 

*? a J te / atlonR - Apparently the provisions Which 
* pp , y t° objections to the hst as originally deposited (see p. 49 , ante) 
apply to objections made on re-deposit, except as to time ’ 

a J°l Assessment Committee Act, 1862 (25 & 26 Viet c. 103), 
required H the commii:to<? does so a further le-dcposit appears to be 

SS ' 2 I’ 27 \ .Tl e , final a PP J,,val is done m the same maimer as 
d before the fipit approval no alterations have 
appr ° Va i i 8 th l fillfl1 approval; see the text, supra, but 
see Ketgak Untyn Assessment VommUlee v. South Eastern Rail. Oo., supra 
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who approved the list, sent to the overseers (q), who must preserve 
it and allow inspection (r). Tf an assessment is afterwards altered 
upon an appeal against a late, the committee must alter the list to 
make it conform with the amended rate ( s ). 

93. A supplemental valuation list must be made by the over¬ 
seers when any propel ty not included m the valuation list m fnice 
becomes rateable, when any propeily included becom *s lialde to be 
rated m paits not separately assessed m the list, or when any 
property has been mcieased or reduced m value (O- The supple¬ 
mental list contains only the property concerned (a). 

The assessment committee may. where it sees fit, ordei a ;.npple- 
mental list to bo made in snbstilutmu for any part of the Miluaidon 
list m force, m the same way that it may order a ueiv list for the 
whole parish to be made (a). 

A supplemental hit is nude, deposited, objectedio, and approved 
in the same way as n now list (b). 

Sub-Sect. 4 — Valuation by a 1 alna. 

94 . A person may be appointed to nfake a new valuation for 
the purpose of a new or supplemental list, or for the puipose of 
assisting tho assessment committee in its work of revision (c). A 
person may also be appointed to make and sign a new or supple¬ 
mental list instead of the overseers (d) In all these Cases the 
assessment committee makes the appointment with the previous 
consent of a majority of the guardians, piesent and voting at an 
ordinaly meeting of which notice lias been sent to every guardian (e). 
The guardians may, in the manner above stated, appoint a com¬ 
petent person, on the application of the assessment committee, 
to assist them in valuing the rateable hereditaments ot the 
union (/). 


(q) Poor Law Amendment Act, 1868 (31 & 32 Viet c 122), 8 30 ; Union 
Ai -Chbrnent Committee Act,*1882 (25 & 28 Viet c. 103), ss 23, 27 

{>) Ibid,, eg 23, 27, as to tlie place ot inspection, sec ibid , s 31. 

(s) Ibid , s 22 

(l) Ibid , s 25 A new building which becomes occupied during the 
currency of a late, and is inseited therein under tipi Pool Law Amendment 
Act, 1888 (31 & 32 Viet c 122), s 38 (see p 54, pod), must he inserted in 
a supplemental lipt (ibid ) 

(u) Union Assessment Committee Act, 1862 (25 & 26 Viet. c. 103), 
8 25 • 

(a) TbiA , b. 26; see pp 48, 49, mte 

(b) Union Assessment Committee Act. 1862 (25 & 26 Viet. o. 103), s 27. 

(c) Ibid,, ss. 26, 20, 27 ; see p. 50, ante. As to the form, contents, and 
inspection of the valuation in either case, seo Union Assessment Com¬ 
mittee Amendment Act, 1804 (27 & 28 Viet, c 39), 8 4; Rawlenee v. 
Euudey Union Guardians (1877), 3 Ex D. 44 

(d) Union Assessment Committee Act, 1862 (25 & 26 Viet o. 103), 
ss. 20, 27. The list when made must be published and dealt with in the 
same manner as a list made and signed by overbeers 

(e) Ibid , ss. 20, 26, 16, 27 , compare Smith v. Leigh Union , [1904] 1 
K.B 484, C. A. 

(/) Poor Law Amendment Act, 1868 (31 & 32 Viet, c 122), s. 32. The 
. ptovibion in tho Poor Law Amenmnent Act, 1848 (11 & 12 Viet. c. 110), 
s. 7, ior a valuation of a part of the rateable property in a parish being maMe 
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Sub-Sect. 5.—Expenses of Valuation and Valuation List. 

95. The assessment committee may charge expenses of valua¬ 
tions and valuation lists and certain other matters upon the common 
fund (fj) of the union ( h ). 

In cortain cases, however, the expenses of making a valuation by 
direction of the committee may be charged on the parish, if made 
after the overseers have delivered an unsatisfactory valuation ( i), 
blit not otherwise (A). 

If the assessment committee ordeis a valuation of all the rateable 
Ih'ieditaments of a union, the e\ponses may be raised by a loan ( l ). 

The cost of a map or plan may bo eliarged to the parish or to the 
common fond of the union, as the Local Government Board 
directs (in) 

The leniuneidtiou of a valuoi appointed to assist the assessment 
committee is paid out of the common fund (n't 

Expenses of overseers m making lists oi in valuing hereditaments 
are in general payable out of the poor rate, but the expenses of a 
valuation can only bo so paid if tho consent of tho assessment 
committee was obtained* before they were incurred (o). Either 
before or after the expenses have been incurred (p) the sanction is 
required, in a rural palish, of the pausli council (q), or of the parish 
meeting (?-), as the case may be, and, in an urban parish, of the 
urban authority, it the Local Government Board has made an 
ordei to that eilect (s), or, if no such order has been made, of the 
vestiy (/). 


undoi the (ltre-'fion of the gnaidians is thought to he now pi a c fie ally 
obsolete 

({/) As to the common fund, see title Poor Law, Yol XXII, pp 549 
et seq 

(h) Union Assessment Committee Act, 1862 (25 & 26 Viet o 103), 
ss 37, 38, E v Richmond (1865), 6 B &S 541 

{}) Union Assessment Committee Act, 1862 (25 & 26 Viet c 103), s 39, 

(l) 11 v Richmond, supta , 

(?) Union Assessment Committee Amendment Act, 1864 (27 & 28 Viet 
o 39), h 8 , see also Parochial Assessments Act, 1836 (6 & 7 Will 4, c 96), 
s 3; R v. Uuistbourne Tarrant Ovenecis (1858), E. B. & E 246. But 
recourse is not now had m practice to the provisions stated in the text, 
supra, and such loans are usually sanctioned uuder the Poor Law Act, 1889 
(52 & 53 Yict. c. 56), s 2, see title Toon Lvw, Vol XXII, pp 537, 538 

(m) Union Assessment Committee Amendment Act, 18£>4 (27 &s 28 Yict 
c. 3°), s 10, Local Government Board Act, 1871 (34 & 35 Viet c 70), s 2. 

(n) Poor Law Amendment Actf, 1808 (31 & 32 Viet e. 122), s 32 , see 
p. 66, post As to the appointment of a valuer to assist the assessment 
committee, see p 51, ante 

(o) Union Assessment Committee Amendment Act, 1864 (27 & 28 Viet, 
e 39), s. 7 , R v CumberUqe (1877), 2 Q B. D. 366 

(p) R. v Choilton-wpon-Medlock (1875), 1 Q B I) 62 

(q) Local Government Act, 1894 (66 & 57 Viet c 73), 8. 6 (1) (a); and 
see title Local Government, Vol XIX, pp. 246, 247 

(r) Local Government Aoi, 1894 (56 A 57 Viet c 73), s 19, and see 
title Local Government, Vol XIX, p 258. 

(®) Local Government Act, 1894 (56 A 57 Yict. c 73), s 33 (1); and see 
iitle L004L Government, Vol XIX , p 267. 

(t) Union Assessment Committee Amendment Act, 1864 (?7 & 28 Viet 
a. ^9), s. 7 • and s8e title Local Government, Vol XIX., p. 268, 
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Sect. 3.— Making of the Rate. 


Sect. 3. 

Making of a 
the Bate. 


96. The overseers lew the poor rate (u) in order to defray their 
own expenses (a), and to provide funds to meet precepts (5) addressed 
to them by guardians (r), municipal corporations (d), district 
councils (c), parish councils (J ), parish meetings (g), or burial 
boards (//). s 

They may make such a rate for any period within theii term of 
office, and, if made for a period of more than three months, it may 
be made payable by instalments (;)• If necessary, a fresh late may 
be made before the penod of the foimer late lias expired (/;>. 

The courts will, m certain circumstances, issue a mandamus to Mandamus 
levy a poor rate (I). 


Purpose of 
the lcyy 


Period for 
winch late 
may be levied. 


97. A poor late may bo made only to meet expenses which aie Expend met 
about to be incurred (w). Ti must not thciefore lie made to repay bypooi rate 
loans (n), uuless these have been borrowed and dunged upon the 
poor rate under statutory powers(o). But the chaiges of legal pro¬ 
ceedings necessarily inclined by the overseers may be minimised 
out ol the poor late (p), and so may unforeseen debts (q). Claims 
lawfully incurred by guardians may be paid within the half-year 
after they have been inclined, or within three months after the 


(u) Poor Relief Act, 1001 (43 Eliz c 2), s 1. 

(a) As 1o Riidi expensed, see, p 52, ante The extent to which the 
ovei seers’ debts and the expenses ol legal proceedings may bo levied out 
of the pool ralo is limited by the Poor Law Audit Act, 1848 (11 & 12 
Viet c 91), ss 1,2, and see title Pooii Law, Yol XXII , p 5AO 

(b) As to enforcing precepts, see Bead v Vunlci (1898), 14 T. L It 455 ; 
E v. Bcnnondsey Boiouqh Council , Ex parte B<rmondsey Guardians (1908), 
72 J P 330, 7 'lymptontil Mary Rural Council v Reynolds, [1909] 1 K B. 
768 

(c) See pp 70, 76, pod , and see title Pooii Law, Vol XXII, p 549. 

(d) See pp 78—82, post 

(e) See pp 92—94, post , and see title Local Government, Vol XIX , 
pp 335, 336 

(/) See title Local Government, Vol XIX , pp 242, 243 

( q ) See ibid , p 259 

(h) In exceptional cases they may have to make a separate burial rate ; 
see tille Burial and Cbemahon, Vol III, pp 475,476 
* (i) Toor Bate Assessment and Collection Act, 1869 (32 & 33 Viet c 41), 

s 15 As to the effect of making the iate in instalments, see pp 65, 69, 
pod, and see notes (r), (n), p 58, post 

(1c) Poor Rate Assessment and Collection Act, 1869 (I}2 & 33 Viet c 41), 
s 14(1) As to concurrent rates, see B v.Best (1847), 2 Saund &C 90; 
B v Fnrdham (Inhabitants) (1839), 11 Ad. & El. 73. 

(l) See title Crown Practice, Vol X , p 87 

(m) Tawny's Case (1704), 2 Salk 531, B v Goodcheap (1795), 6 Term 
Rep 159, Waddmgton v. City of London Union Quaidians (1858), E. B. 
& E 370 


(n) B v Wavell (1779), 1 Doug (k. b)116, CorHs v Kent Water-works 

Co (1827), 7 B. &C 314 , 

(o) B v Carpenter (1837), 6 Ad. & El 794. 

(p) B. v Miclclefield (Inhabitants) (1785), Cald Mag Cas 507, see R. y. 
Gloucester Corporation (1793), 5 Term Rop 346 

(q) B v. Read (1849), 13 Q B 52^4. The court will not, howevei, always 

1 grant a mandamus to make a poor rate to repay instalments of a debt 
which are in arrear (jB. v. BeaungtonjOviiseers (1884), 48 J, P 486). ' 



M 
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Rates and Rating. 

expiration of that half-year, but this limited period may be extended 
by the Local Government Board (?)• 

98. The amount which may be levied by the poor late for the 
purposes of poor relief is not limited to any definite rate in the £ : 
but the amount which may be leued by the poor rate foi eeitam 
other pm poses is fo limited bv the statutes which enable those 
ajnountfi to be so levied (a). Whole the statute limits the late to 
a specified rate m the T on the rateable value of each hereditament 
rated, the rate m the £ must not be mcieased meiel) because 
many such hereditaments are empty or exempt(/). 

99. The inle is assessed upon the rateable value shown m the 
valuation list m force(u), subject to two exceptions—(1) wheie a 
hereditament lias become lateable in parts not separately mentioned 
and assessed m the list, the lateable value shown m the list is appor¬ 
tioned to those \aiious pints (6); and (2) whoie a new building, winch 
was not leady for occupation oi was not shown as such in the 
valuation list in foice when the rate was made, becomes occupied 
dining the cuirenew of a late, the oveiseeis late the building on 
their own estimate of its rateable value (e). 

100. The title of the rate must set out the period (d) for which 
it is estimated, and, if made in instalments, the amount, and date 


(r) Poor Law (Payment of Debt*) Act, 1850 (22 A 23 Viet c 49), ss 1,4; 
Local Government Board Act., 1871 (34 A 35 Viet c 70). s. 2, and sue 
title Poor Law, Vol XXII, p 530 In recent times tlie rule against 
retrobpectiveneps has been consideiably relaxed with legaid to the special 
expenses late which. m other matters, is governed by considerations 
similar to those which govern the poor rale , see pp. 83, 95, post 
(*) As, for instance, sums to be raised ior purposes of public libraries 
(Public Libraries Act, 1892 (55 & 50 Viet. c. 53), s 18 (1), (3), see title 
Public Health ami Local Administration, Vol XXT11, pp 592 et seq , 
sums raised to meet the expenses oi a parish meeting (Local Government 
A el, 1894 (50 A 57 Viet, c 73), s 19(9); and sefc title Local Government, 
Vol XIX , p 200), or to meet the expenses of education other than 
element .iy (Education Act, 1902 (2 Edw 7, c 42), ss 2 (1), 3), or for the 
purposes oi the Edu< ation (Piovision oi Meals) Act, 1906 (6 Edw 7, e 57) 
(see ibid , s. 3 , and see title Education, Vol XII , pp 23, 33) , compare 
also the provisions as to the watch late, pp 81, 82, post. 

(f) Compare BeLiveipool Ltlnary Act. ExpaiieBrown (1,862), 26 J P. 389 
But this decision does not apply where the maximum amount to be levied 
is defined by lefeience to the sum equal to a certain rate in the I on 
the rateable value 6f the parish, as m the case oi sums raised to meet the 
expenses of parish councils (Local Government Act, 1894 (56 & 57 Viet, 
c 73), s 11 (3)), for the rateable value of the parish means the total of 
the rateable value Bliown in the valuation list, and this includes the rateable 
value of unoccupied hereditaments , see p 48, ante 
{a) Union Assessment Committee Act, 18G2 (25 A 26 Viet c 103), s 28. 
Subject to the reductions allowed in the cases of agricultural land (see 
pp 23, 48, ante) and tithe rentchaige (see p 23, ante) 

(6) Union Assessment Committee Act, 1862 (25 & 26 Viet o. 103), s 28, 
proviso. 

(c) Pool Law Amendment Act, 1868 (31 & 32 Vin c. 122), s. 38; and 
ice p. 61, ante 

( a ) That is, thenlato at which the jfenod endB ior which the money is * 
being raised (Cheney v. Tdlloiom, £1904] 2 £. B. 763), 
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for payment, of each instalment^). The rate is made in a pre¬ 
scribed form (/), and a declaration must be signed at the foot of 
the rate by the persons who make it (g). The name of the occupier 
of every rateable hereditament must be entered ( h ), even though the 
owner is actually rated (/). A rate is not void for not being made 
in the precise form prescribed (/ ); but it is void if it docs not specify 
the purposes for which it is made or the authority whieh»makes 
it (Z), or if it does not give any descuption of the property rated (if. 

101 . The rate is made upon all property rateable in the parish, 
which includes every accretion from the sea, (be seashore to low-wafer 
mark, and the bank of eveiy river to the middle of the stream (m) 

102. A poor rate must be allowod by two justices having juris¬ 
diction over the parish for which it is mado(«); and, if not so 
allowed, is void (o). The two justices must sign .the rate at the 
foot (p) Their duty is merely ministerial (<j), but they may see 
whether the rate is made by persons having authority to malm 

(e) Poor Kate Assessment and Collection Act, 1869 (32 & 33 Viet c 41), 

b n. ’ 

(/) Parochial Assessments Act, 1836 (6 & 7 Will 4, c. 96), s. 2, Sclied , as 
modified by the Pool Lm Board’s General Oulci of the 14th January, 18b7, 
art 1, and the Local Komnment Board's Ciieul.ii of the 30th September, 
1904 A form tor parishes containing agricultural land has bcenpiescubed 
under the Agueultural Kates Act, 1896 (59 & CO Viet c J6), by the Ag n- 
cnltural Kates Order, 1896 (Stat K & 0 Kcv, Vol X, Poor, England, 
p 469), art 16, Sclied Y. In tint iorin the rateable value of agricultural 
land is to be shown separately from that of other In led.Uments 

(g) Union Assessment Committee Act, 1862 (25 & 26 Viet c 103), s 28, 
Belied, replacing in pait the P.aoehial Assessments Act, 1836 (G & 7 
Will. 4, c. 96), s 2 

(/») The penalty for default in this respect is a fun not exceeding £2; 
see title Elections, Vol XII, p 170 As to proceedings lor the recovery 
of the fine, sec title Machs h:atk 8 , Vol XIX . pp 589 el seq. 

(t) Poor Kate Assessment and Collection Aet, 1869 (32 & 33 Viet o 41), 
s. 19 , Pailiamentaiy and Municipal Registration Act, 1878 (41 & 42 Viet, 
c 26), s, 14 , Representation of the People Act, 1884 (48 & 49 Viet c 3), 
k 9 (2); and see title Eivctions, Vol. XII, pp 170, 196 Provisions 
entitling the occupier to claim such entry aie contained in the Represent atom 
of the People Act,1832 (2X 3 Will 4, c 451. s 30, Compound Householders 
Aet, 1851 (14 & 15 Viet, c 14), and Pniti.unenlary Electors Rcgi-diation 
Act, 1868 (31 & 32 Viet c 58), s 30 , see title Elections, Vol XII., p 171. 

(j) But it would be void if the lequued declaration were not signed (E v 
Foidham‘(Inhabitm1s) (1839), 11 Ad & El 73, decided undei the Parochial 
Assessments Aet, 1836 (6 & 7 Will 4, e. 96), s 2, see note (g), swpra) 

(Jr) K. v Eastern Counties Eail Co (li?56)\ 5 E & B ,974 

(l) R v. Aue and Caldcr Navigation Co (1824), 2 1! & C 713 But a 
description in somewhat general terms appears to sutlice , compaie R v. 
Eastern Counties Rail Co , sups a. 

(m) Poor Law Amendment- Act, 1868 (31 & 32 Viet c 122), s 27 The 
portion of a wood and non pier below low-water mark is not an accretion 
from the sea and cannot be rated in the pausli (Blackpool Bier Co. and 
South Blackpool Jetty Co. v Fylde Union Assessment Committee and Layton 
mth Warbrcck Overseers (1877), 46 L. J (m c.$ 189). 

(n) Poor Relief Act, 1601 (43 Eliz c. 2), s. 1. 

(o) Fox v. Davies (1848), 60 B 11. 

(p) If they do not sign the rate at the foot, the pait below their signa¬ 
tures is void (Be North Staffordshire Justices (1853), 23 L J. (m. c.) 17). 

* (q) B. v. Ya? borough (Earl) (1840), 12 Ad. & El 41b’; B. v. Godolphm 

(Lord) (1844), 1 Dow. & L. 830. 
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Kates and Katins. 


SECT. 3. 

Making of 
the Rate. 

Notice qf the 
«r.te. 


Inspection of 
late-book. 
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Amendment 
or abandon¬ 
ment of rate 


it (r). The rate is deemed to be made on the date of the allowance, 
and if the justices “ sever ” in their allowance, then on the date of 
the last allowance (s). 

103 . Public notice of the rate must be given on the Sunday after 
it has been allowed (t); and, if this notice is not given, the rate 
is void/a). The notice need not state that the rate has been 
allowed (l). 

Any person rated to the poor in the parish may at all reasonable 
times take extracts from the rate-book free of charge, and obtain 
copies upon payment; and the persons having custody of the rate 
must permit such inspection oi give such copies (r). 

If the rate is made m the prescribed form, the production of the 
rate-book, with the allowance, is pmnd facie evidence of its having 
been duly made g,nd published (d). 

104 . The rate cannot be amended after allowance by inserting 
the name of a person as having been an occupier when the rate was 
made («); but the overseers can insert in it the name of a person 
who, duimg its currency, comes into occupation of pi onuses winch, 
at the date of its allowance, were occupied by another or were 
unoccupied (/), and they can also insert in it a new house oi other 


(r) R v Folly (1754), 1 Bolt’s Poor Laws by (’oust, 78, Fox v Davies 
(1848). 6 0 15 11, Paler y Locke (1854), 18 C B (n s ) 52 They may, 
apparently, refuse to allow a rate wlueli (loos not speedy the purposes for 
which it is made (E v Wilkinson (1886). 2 T L. B 869 , compare R. 
v. Eastern Counties Rail Co (1856), 5 E & H 974) 

(s) Poor Kate Assessment and Collection Act, 1869 (32 & 33 Viet e 41), 
B 17 

(t) Poor Rate Act, 1743 (17 Geo 2, c 3), s 1 ; Pool Kate Assessment 
and Collection Act, 1869 (32 & 33 Viet, c 41), s 17 'I lie manner of pub¬ 
lication is described m connection with notice of deposit oi valuation lists: 
sec p 48, ante 

(a) E v. Rewcomb (1791), 4 Term Rep 36%. see Beeson v Derby Over¬ 
seers (1903), Ryde and Kon&tam’s Rating Appeals, 328 

(b) Paynter v. E. (1847), 10 Q B. 908, Ex Ch 

(r) Piioohial Assessments Act, 1836 (6 & 7 Will 4. c 96), s 5, and 
see Poor Rate Act, 1743 (17 Geo 2, c 3). as 2, 3 which are unrepealed by 
the former enactment (Tennant v Cumslon (1816), 8 Q B 707). The 
penalty for refusing inspection is a iino not exceeding £5, lecovcrablc 
summarily (Parochial Assessments \ct, 1836 (6 & 7 Will 4. c 96). s. 5) 
As to penalties, see Spenceley v Robinson (1825), 3 B & C 658 , Bennett 
v. Edvmids (1828), 8 B & C 702 , as to a ieasonable demand, see Spenceley 
v Robinson, supra , Parker v Edwards (1827), 7 B &C 594, Weiheiedv 
Calsutt (1842), 4 Man &G 566, Tennant v Pell (1846), 9 Q B 684; and, 
as to procedure before couifct of summary jurisdiction, see title Magis¬ 
trates, Vol XIX., pp 589 et seq The application oi the above provisions 
is not confined to current rates (Bateheldor v Hodges (1836), 4 Ad Ac El. 
592) 

(d) Foor Rate Assessment and Collection Act, 1869 (32 & 33 Viet. c. 41), 

s. 18. • 

(e) Pembroke v Wye Overseers (1883), 47 J P. 359. A person whose 
name is so inserted can take the objection upon proceedings for a distress 
warrant (E v Monken Hadley Overseers, Ex parte Harnett (1910), 74 J. P. 
169) Manclamu^ to remove the name so inserted is not the proper 
remedy (ibid,). As to recovery olthe rate, see pp. 66 et seq., post 

(/) Poor Rata Assessment and Collection Act, 18G9 (32 & 33 Viet, o. 41), 
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building which first becomes occupied during such period, together 
with the name of the occupier (//). They cannot abandon a rate 
duly made, allowed, and published, so as to escape paying costs of 
an appeal brought agamst it (It), but they need not resist the 
appeal (i). 

Sect. 4. — Remedies oj Ratepayers. 

> 

Sub-Seop 1 — Oh/ritwu n to the Valuation Ltd '* 

105. Objections to the valuation list(;) are of two kinds— 
objections made before the list has been finally approved (/.), and 
objections made after final approval (/). The giving of a notice 
ot objection, of either land, and failure to obtain sufficient relief 
thereon are conditions precedent to an appoal to special or quarter 
sessions against a rate made in conformity with the valuation 
list (in). 

106. Notice of objection after final approval may be given at any 
tune (l). The parties entitled to notice and the contents ot tho 
notice are the samo as m the case of notice given before final 
approval («). The assessment committee is bound to hear the 
objection, and has the same powers and duties as upon the heaung 
of au objection before final approval (o), save that it need not give 
the overseers notice of the meeting at which the objection will bo 
heaid ( p), and that it cannot alter the list by increasing the gross or 
rateable value already appearing m the hst(</). If the assessment 
committee amends the list, it must give notice to the overseors, who 
are required to amend accordingly the rate current when the 


s 16, Tool Hale Assessment and (’ollection Act,, 1869. Amendment Act, 
1882 (4ft & 46 Viet c 20), s 3 , see p 67, post 

(g) Pooi Lave Amendment Act, 1868 (31 & 32 Viet c 122), s. 38 , see 
p 68, poet 

(li) II v Cambridqe Justices (1834), 2 Ad & El 370 

(i) R v Fouch (1841), 2 (J B 308 

(}) As to tlie valuation list,. «ce pp 47 ct seq , ante. 

(k) Union Assessment (’ommittce Act, 1862 (25 & 26 Viet e 103), 
hr 18—21, Bee pp 49 d erg , ante 

(l) Union Assessment Committee Amendment Act, 1864 (27 & 28 Viet 
c 39), s 1 

(m) Ibid. As to appeals, see pp 59 ft eeq, post, These conditions 
precedent do not apply if the rate is, under a local Act, not required to be 
made m confoimiLy with a valuation list (R v Price, Ej parte Cole (1893), 
62 L J (M c ) 71), or, appaiently, if the rale is not in tact so made For 
forms of notice, see Encyclopaedia of Foims and Precedents, Vol XI, 
pp 224, 236—243 

(n) Union Assessment Committee Amendment Act, 1864 (27 & 28 Viot. 
c 39), s 1; see pp 49 et seq., ante But it is doubtful whether a notice 
under this provision may be given by overseers, or may proceod upon the 
ground of under-assessment or omission of, or be addiessed to, a third 
paity (Retgnte Union Assessment Committee ft. South Eastern Rail. Co, 
[1894] 1 Q B. 411). 

(o) See pp 49 et seq., ante 

lp ) R. v. LanqnmUe Overseers, R. v. Copping Syle Overseers (1884), 14 
Q B. D. 83 , 

• (g) If the committee doeR so, the Tate amended aeroVdingly cannot be 
, enforced ( Hudson v. Rhodes, [1909] 1.K *R 85). 
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Rates and Rating. 


Sbot.4. notice of objection was given (/■)• Re-deposit («) of the list is not 
Remedies of necessary (t). 

* Ratepayers. 

N t “ W. A notice of objection given in order to found an appeal 
requisite to against a rate may be given before the rate is made(w). provided 

found fin that the appeal is taken against the rate made next aftei the notice 
appeal. 0 f objection was given (?); or it may be given at any tim ? during 
Jhe cflrrency of the late to be appealed against (a). It the 

assessment committee amends the list upon objection, but the 

objector is not conlent with the ielie£ given to him, it is not 
necessary for him, in order to found an appeal, to give a fresh 
notice of objection to the list as amended (b). ff the notice is 
given befoie final approval, the late appealed against must be 
the first rate made after the final appioval of the list(c'); if given 
after final approval, the nonce will suppoit an appeal against the 
cunent late (d), or against the rate made next after the notice is 
given (?■), but not against both (J). Notice of objection given 
against the valuation list in force will support an appeal against 
the rate made next afte.i the notico of objection, without it being 
necessary to give a lurtbfci notice against a subsequent supplemental 
list m which the heieditameut in question docs not appear (</). 


Decision 
necessarv to 
found an 
appeal 


108 . In ordei to found an appeal, the objector must obtain a 
definite decision from the assessment committee on Ins objection; 
a mere delay of its decision (h), or an adjournment of the meeting 
of the committee, is not sufficient (t). liven if the ground of appeal 
is a mailer outside the competence of the assessment committee, 


(?) Union Assessment Committee Amendment Act, 1864 (27 & 28 Viel 
c. 38), s 1 , B v (Heal IT', te,uBail Co (1871), 38 J P 822 Thejoisno 
statutory piovision expiesdy dnectmg the overseers to make a refund of 
any amount found under these circumstances to have been ovet paid , but 
the Local Government Boaid recognises the propriety of making such 
refunds, and see Hastings Cm point ion v Queen’s Hotel Co, Hastings, 
Ltd (11)07), 71 J P 369, as to claiming cifcdit for overpayments on an 
instalment, of general district rate already paid 

(») As to le-deposif, see p 50, ante 

( t) B v Edmonds ( 1874), L R 9 Q ]> 598 

(it) B v Wiltshire Justices (1879), 4 Q. 11 D 326; B v Denbighshire 
Justices (1885), 15 Q C D 451, Blwndd» Valley Breicenes Co v Ponty¬ 
pridd A ssessment Committee. flflOOj 1 k i*. 052,0 A „ 

( v ) B v. Cheat Western Bail. Co (ISO.)), U R 4 Q li 323 ; B v. Essex 
Justices, [1902J 1 K B. 180 

(a) Imperial arid Grand Hotels Co v Ohustchmcli Guaidians, [1905J 2 
K. B 239, 0. A. ; even after payment of the first instalment of the rate 
without piotest (ibid.). 

(b) B. v. Derbyshire Justices (1871), 25 L T. 43 

(c) B. v Wiltshire Justices, supra 

(d) Impend and Grand Hotels Co v Chnstdimeh Guaidians, supra. 

(e) B v. Denbighshire Justices, supra , Bhondda Valley Biewenes Co v. 
Pontypridd Assessment Committee, sit pi,t 

(/) B v Great Western Bail Co (1M><)), L. R. 4 Q B 323, B. v, Essex 
Justices, supra. 

(g) Bhondda Valley Breweries Co. v Pontypridd Assessment Committee, 
supra 

(h) B. v Biggleswade Union Guaidians (1869), 21 L T. 494, 

* (i) B. v. Bedminsler Union 1 Q. B. 1>. 503. 
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that matter must apparently be brought before it by notice of s® 01,4 - 
objection, and there must be a decision by the committee (k). Remedies of 

Non-compliance by the overseers with an order to amend the Ratepayers, 
current rate m accordance with a successful objection (l) will found 
an appeal against that rate, as being not made in conformity with 
the altered valuation list (in). 

* 

1 

Puh-Skot 2 — Appeals to and from Special Sessions 

109 . A person aggrieved (n) by a poor rate may appeal to special Grounds of 
sessions on the ground of inequalitj', unfairness, or mconectness in g P ^] tc> 
the valuation of any hereditament included m it (o), pfovided helms sessions 
fulfilled the conditions precedent ( p). 

110 . Special sessions are held for the purpose of hearing such Special 
appeals four times a year by the justices of every petty sessional se ‘ 1slonR 
division (q\ public notice being given at loast twenty-eight days 
previously (?)• The appeal must be brought to the “next piac- 

ticable ” special sessions (s). 

J 

111. Notice of appeal in writing, slating the grounds of appeal, Notice of 
must be given to the assessment committee twenty-one dajs(f)> app l Lal c i t 
and to the ovei seers (e) seven days at least (r), before the special TLf,pon 3 ‘ 
sessions. The assessment committee is entitled to appear as 
respondent in the name of the guaidwns (a). 


(I) Eg, a question of occupation or exemption, the assessment com¬ 
mittee having no piwdiclion except on quo!ions ot value (R v Lanca¬ 
shire Justice* (1871), 43 L J (m n ) 116, Williams x Dedm in star Union 
Assessment Comm diet (1874), 30 L T 710, compare R v London and 
Xoilh Western Rail I'o (1870). 16 L .T (ai c ) 102, v, here the contiaiy was 
held): see pp 46, 49, 50, ante 

(l) See p 57, ante 

(m) R x Qreat Western Rail (to 1 1874), 38 J P 822 

(n) See p 49, ante 

( o) Paioelual Assessment# Act, 1836 (6 A 7 Will 4, c 96), a 6. 

(p) If the conditions apply, see p 58, ante, ami sec note (m), p 57 ,unte. 

(q) As to petty sessional divisions, sec title Magistrates, Vd XIX, 
pp. 505 et srq., and, as to rating appeals, m>o ibid , p 570. 

(r) Parochial Assessments Aet, 1836 (6 & 7 Will 4, c 96), s 6. Ex parte 
Woilmqton Oveisecrs, | 1894] 1 Q B 410 0 A. As to the payment ot the 
cleik’s lee for such not.ee. sec Poor Law Amendment Ad, 1850 (13 & 14 
Viet c 101). s 7 

(«) R v Tiafford (1850). 15 Q B. 2oQ; R v Hammond (1850), 4 New 
Reas Cas 316. As to the meaning of the phi.ise ‘“next practicable,” see 
p. 61, post 

(f) Union Assessment Committee Amendment Act, 1864 (27 & 28 Viet, 
o. 39), 8 1 The special sessions have no power to entei and respite the 
appeal in order that a pi oner notice may be served (fi v Tewkesbury 
Justices, [1903] 1 K B. 39), compare p 61, post. For form of notice, see 
Encyclopedia of Forms and Precedents, Yol XT , p. 228. 

(u) As to the bodies who may have been substituted for the overseers, 
see p. 62, post. If the actua l ovei seers are *entitled to notice, service on 
one of them is sufficient (R v Devon Justices (1843), 3 New Soss. (’as. 96 
see also R v. Weeden Deck (Churchwardens) (1853), 1 W. R. 385). The 
notice should be signed by the appellant himself 

(e) Paioelual Assessments Act, *1836 (6 & 7 Will. 4 f1 e 96), s. 6 
* (a) Undei the conditions laid down iq the Union Assessment Committee 

Amendment Act, 1864 (27 & 28 Yicb c 39), s. 2 , see p. 03, post. 



60 


Rates and Rating. 


Sect. 4. 112. A magistrate is not disqualified from sitting at special 

. Remedies of sessions upon an appeal against a rate by reason of liis being a 
Ratepayers, member of an adjoining assessment committee ( b), or by reason of 
Disqualifies- being a ratepayer m the parish (c); but lie may be so disqualified 
tion of , by reason of being himself an appellant in a similar appeal before 
*" 9 astiee 8 . the same court (d). 

Jurisdiction. * 113. 'The special sessions may only inquire into the question of 
the value of the hereditament concerned (e ); subject to this limita¬ 
tion, they may amend or quash the late, and award costs of any 
appeal that has been entered, in the same manner as quarter 
sessions (J).• 

114. Either pai ty (y) may, within fourteen days after the 
decision of special sessions has been given, appeal against it to 
quartei sessions-, by giving to the opposite paily or parties notice of 
appeal in wilting, stating the grounds, and entering into recog¬ 
nisances within five days after giving notice (/<). If possible, twenty- 
one days’ notice of appeal should be given to the assessment 
committee and fourteen eleai days’ notice to the oveisoers(i). 
Jurisdiction. Upon such an appeal, the quaitor sessions can only decide upon 


Appeal from 
special 
sessions 
to quarter 
sessions. 


( b ) It v Suffolk Justice'., Er parte Man nets (190(5), 2 IvoiiMam’s Rating 
Appeals, 4K0; see also It v. London Justices (1908), 72 .1 P. 137, and 
see p 65, post. 

(c) Justices Jurisdiction Act, 1742 (16 Geo 2, c 18), s 1 , B v Essex 
Justices (1816), 5 M & S 513 , B v Bolmgbioke, [1893] 2 Q R. 347 , Ex 
parte Workington Overseers, [1894 J 1 Q B, 416, C A The law is different 
on this point as to quarter sessions ; see p 65, post, and generally as to 
disqualification, see title Magistrates, Vol XIX , pp 550 ci scq. 

(a) B v Great Ya> mouth Justices (1882), 8 Q B JD. 525 

(e) Parochial Assessments Act, 1836 (6 & 7 Will 4, c 96), s 6 They 
cannot look at evidence of the value of a hereditament occupied by a third 
paity unless notice of appeal has been given in respect of the under rating 
thereof (Anderson v. Plomesgate Union (1906), 2 Konstam’s Rating Appeals, 
407) 

(/) Parochial Assessments Act, 1836 (6 & 7 Will 4, c 96), s. 7 As to 
the powers of quarter sessions in these matters, see p 64, post The 
special sessions appear to have no pouei to state a Rpeoial case (Wheeler 
v. Burmngton Overseeis (1860), 29 L J (M c ) 175, n ) 

(g) ThiB includes an assessment committee which has duly appeared as 
respondent at special sessions (Llanidloes and Newtown Union Guardians 
v. Pryce-Jones (1881), 44 L T 310) 

(h) Parochial Assessments Act, 1836 (6 & 7 Will 4, c. 96), s 6. It is 
submitted that lh*s Summary Jtirisdiction Acts (see title Magi'-.thytes, 
Vol XIX . p 589, note (a) ) do not apply, see ibid , p 644, note (m) As 
to the form of the recognisances, see It v. St Alban's Justices (1838), 8 
Ad & EL 932; B v Suffolk Justices, Ex parte Manners supra. If the 
assessment committee appeals, and the overseers are joined pro fornd, the 
overseers need not enter into recognisances (B v. Suffolk Justices, Ex parte 
Manners, supra) For form of nolioe, see Encyclopaedia of Forms and 
Precedents, Vol. XI., p 230. 

(t) Union Assessment Oosimittee Amendment Act, 1864 (27 & 28 Viet, 
c. 39), g, 1; Quarter Sessions Act, 1849 (12 & 13 Viet o. 45), s 1 But it 
is not certain whether either enactment applies (see title Magistrates, 
Vol, XIX., pp. 643, note (t), 650), nor, consequently, to what sessions 
the appeal must be brought, m cases where the next quarter sessions alter 
thp recognisances nave been entered into do not allow time for giving the" 
length or notice stated in t he text; supra. 
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the question of value which was before the special sessions (k). 
They have power to award costs ( l); and may order the party 
successful before them to receive his costs incurred at special 
sessions also (m). 

Sub-Swot 3.— Appeals Direct to Quarter Sessions (n). 

115 . A person aggrieved (o) by a poor late may appeal*directly 
to qua) ter sessions on any ground (p), provided he has fulfilled tire 
conditions precedent (q). 

116 . The appeal lies to the “next practicable” sessions after 
the decision upon Ins objection or, where no objection is neces¬ 
sary (?•), after the making of the rafce(s); that is, to the next 
sessions held thereafter, to which the appellant has had time to give 
the mjuned length of notice ( t ), after taking a reasonable time to 
decide whether ho will appeal or not, and, if so, on what grounds («). 
What is a reasonable time depends on the circumstances of each 
case (a). If the appellant might have given his notico m time, but 
does not do so, lie must enter and respite the appeal at the next 
pinciicable sessions i h). 

The appall goes to county quarter sessions, unless the union con¬ 
cerned is m a quarter sessions borough, m which case it goes to the 
lmuder (c ); if the union extends into two counties or two such 
boroughs, or mto such a borough and a county, it may be brought 
be foie either court (d). 

117 Notice of appeal in writing must be given to the assessment 
committee twenty-one days belore the first day of tho quartei 
sessions ( e ); and fourteen clear days’ notice before that day must 

(A) Parochial Assessments Act, 1836 (6 & 7 Will 4, c 06), ss 6, 7 
(/) Ibid , s 6 

(in) R. v. Cornwall Justices, [10(13] 2 K 1! 178 

(«) As to costs, special case, aibitrution, and oihci maUeis lelating io 
appeal* to quaiter sessions,*ce title M \gisth vu s, Yol XIX , pp 642 clseq 

(o) Woo p 49, ante 

(p) Poor Relief Acts, 1601 (43 Ehz c 2) s 5, 1743 (17 Geo ?, c 38), 
s 4 

(q) If the conditions apply . see pp IS, 59, ante 

()) As to when objection maybe unnecessary, see p 58, ante 
(s) R v, Sussex Junices (1812), 15 Fast, 206 , R v Biggleswade Union 
Quaidiafts (1869), 21 L T 494, seep 53 .ante 
(i) Bee the texl, wfra 

(it) R v. Suney Jvstices (1880), 6 Q B D 10(1, lit) 

(a) R v Sussex Justices, supia R v liner Justices (1817). I 
B & Aid 210, R v Carmarthen Justices (1893), 2 Rydo’s Rating Appeals 
(1891-1893), 334, (’. A. The time allowed may he very short (himpool 
Gas Co v Eve don (1870), Ij R 6 0 P 414) The decision of quarter 
sessions on such a question may be icvieved on piohibition (ibid ) 

(b) See p. 62, post But apparently he need not do so if he has had no 

time to give the notices, lor in such a case the “next ” are not the “ next 
practicable ” quartei sessions » 

(c) Poor Rebel Act, 1743 (17 Geo. 2, c 38), s 4; Municipal Corporations 

Act, 1882 (45 & 46 Viet c 50), ss. 154, 162, 165 As to a corporation or 
franchise not having more than six justices, see Poor Law (Appeals) Act, 
1820 (1 Geo 4, c 36). * 

' (d) Poor Law Amendment Act, 1867,(30 & 31 Viet c 106), s. 27 | 

(e) Union Assessment Committae«Amendment Act, 1864 (27 & 28 Vwt 


SlCT 4. 

Remedies of 
Ratepayers.’ 


Grounds of 
appeal. 


Quarter 
sessions to 
winch appeal 
lies 


County or 

boiough 

sessions 


Rotice of 
appeal 



63 


TUtlis A*tt> RAtffito. 


SECT. 4. 

JBLefaedies of 
Ratepayers. 


Appeal 
entered and 
respited. 


Form and 
oontents of 
noticei 


t 

begivfcn to the other parties entitled (/). Those other parties are, 
(1) any person whose under-assessment or omission from the rate 
is complained of (g ); and (2) the parish council ( h ), in a rural 
parish where there is one ( i ); in any other rural parish, either the 
overseers (k) or, if so ordered, the parish meeting (?); m an urban 
parish, either the urban authority, if it has by order been given this 
right of* the overseers (m), or, if there is no such order, the church¬ 
wardens and overseers (n). Where churchwardens and oversoers 
are entitled to notice, Service on two of them is sufficient (n;. 

If no notice of appeal is given to the overseers, or the body sub¬ 
stituted^) for them (p), or to the assessment committee (q), or to 
third parties (r), or if such notice is not given the requisite number of 
days before the quarter sessions (</), the appellant may go, as of right, 
to the next practicable quarter sessions and have his appeal entered 
and respited to the then next quarter sessions; and at the latter 
sessions it must be heard and decided (s). 

The notice must specify the grounds of appeal in such a way 
that the lespondent may know what case is made against him (?) ,* 

c. 39), s 1; Z?. v Suuey Justices (1813), 1 M & S. 479 , B v Lancashire 
Justices (1857), 8 E. & B 563 For form of notieo, see Encyclopaedia of 
Foinis and Precedents, Vol XI, p 230 As to the method of service on 
the assessment committee, see Union Assessment Committee Act, 1862 
(25 & 26 Viet c 103), s 42. 

(/) Quarter Sessions Act, 1849 (12 & 13 Viet c 45), s 1 ; and see title 
Magistrates, Yol XIX, p. 650. As to the meaning of clear days, see 
titlo Time 

(q) Poor Rate Act, 1801 (41 Geo 3, c. 23), s. 6; B. v. Brooke (1829), 
9 15 & C. 915 ; and see p 49, ante 

(li) A parish council may be served by its clerk (Local Government Act, 
1894 (56 & 57 Viet c 73), Sched I, Part II, r 15), and sec title Local 
Government, Yol XIX , p 241. 

(i) Poor Rate Act, 1801 (41 Geo. 3. c 23), s 4; Local Government 

Act, 1894 (56 & 57 Yict. c 73), s. 6 (1) (c), B. v. Tewkesbury Justices, 

[1903] I K B. 39 ; and see title Local Government, Vol XIX , p 247 

(k) Poor Rate Act, 1801 (41 Geo 3, c. 23), s 4 ; Local Government Act, 
1894 (56 & 57 Viet, c 73), s 5 (2) 

(l) Poor Piate Act, 1801 (41 Geo 3, c 23), s 4: Local Government Acl, 

1894 (56 & 57 Viet c 73), s 19 (10), and seo title Loc\l Government, 

Vol XIX , pp. 258, 379. 

(m) Poor Rato Act, 1801 (41 Geo. 3, c 23), s. 4 ; Local Government Act, 
1894 (56 & 67 Viet, c 73), s 33 (1). But not it under the latter provision 
it. has been merely given the power of appointing the overseers; and see 
title Local Government, Vol XIX., p 267. 

(») Poor Rate Act, 1801 (41 Gyeo. 3, c 23), s 4 

(o) See the text?supra. 

(p) B v. de Grey, [1900] 1 Q. B 521. 

(a) Denaby Overseers v. Denaby and Cadeby Mam Collieries, Ltd, [19091 
A. C. 247. 

(r) B. v. Eyre (1856), 6 E & B. 992. 

(s) Poor Relief Act, 1743 (17 Geo. 2, c 38), s. 4. If the requisite notices 
have been given, the quarter sessions need not grant a respite unless they 
think fit (JS. v. Eyre (1857), 7 1. & B. 609), 

(t) Poor Rate Act, 1801 f41 Geo. 3, c 23), s 4; Quarter Sessions Act, 
1849 (12 & 13 Viet. c. 45), u. 1, 3 ; B. v. Sheard (1824), 2 B. & C. 856. As 
to the appellant'being limited in appeal to the grounds taken on objection, 
see p. 58, ante. If he takes other grounds as well, his notice is, neverthe¬ 
less, good as to those grounds wluch are open to him (B. v. Bent Justices 
(11570), L. R, 6 Q. B. 132); but*quarter sessions cannot deal with any* 
.ground not raised in the notice (B v. Bromyard ( Inhabitant ) (1828), 
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and it must be signed by the appellant o|$bie attorney (a), . * Ahy 
number of persons having a joint grievance against the rate ipay 
join iu giving one notice of appeal (b); and the same appellant may 
appeal in one notice against more than one poor rate (c). The 
quarter sessions may allow amendment of an imperfect or incorrect 
ground of appeal (d). 

The giving of notice of appeal does not excuse paypient, on 
account of the rate appealed against, of a sum equivalent to that'at 
which the appellant was assessed to tho last effective rate (c). 

118. The assessment committee is entitled to appear as 
lespondont to the appeal, in the name of the guardians and with 
their consent, given at an ordinary meeting, after notice has boon 
sent to every guardian (/). If it so appeals, costs ordered to be 
paid by it may be recovered from the guardians (q) . if it does 
not so appear it is not liable for costs (/t), but'the overseeis, or 
the body substituted for them for the puipose of leceivmg notice of 
appeal (i), are bo liable, vhethei they appear or not (/). If the 
assessment committee appears without the consent of the guardians, 
it i <11 mot iowner costs (/.). 

8 II & (' 210) For gioumis ol objectum and appeal, see Encyclopedia 
of Forms and Piccedonls Yol Ah, pp 221—2(11 
(a) Poor Rale Act, 1801 (41 Geo 3, c 23), « 4 : Quarter Sessions Aid, 
1849 (12 & 13 Viet, e 45), si It is piobahly good it signed by a person 
autlionsed to do so by either the appellant or his attorney , see B. v. 
Kent Jushces (1873) L It 8 Q 11 305 
(ft) Ti v. While (1792), 4 Term Rep 771; E. v. Suet,ex Justices (1812), 
15 East, 206. This pioceduie is not advisable where questions of value of 
vuuoiis hereditaments are to be xaised 
(c) ft v Suffolk Justices (1818), 1 B & Aid 640 But under modem 
conditions as to the making ol rates, considerations of tune usually 
pi eve lit this being done 

(ti) Quarter Sessions Act, 1849 (12 & 13 Viet e 45), ss 3, 9 
(e) Poor Bate Act, 1801 (41 Geo 3, e 23), s 2 As to repayment in tho 
ease ol a successful appeal, see p <>4, post 
(/) Union Assessment Committee Amendment Act, 1861 (27 & 28 Viet, 
c. 39), s 2 , Smith v Leigh Union, [190 4] IK C, 484, O A. As to legal 
pi ocoed urns affecting boaids of guaidiam. set title Pook Law. Vol. XXII. 
pp 539 e« Mg, If time are seveial appeals by the same appellant, loaning 
the same issue, a consent is, nc-vei tireless, ieqmred in the case ol each appeal 
(2? v Essex Justices, [1895] 1 Q B 38, 0 A., afhnued ..aft mm, 

Earn Union v Essex Justices and London County Council, [1896J A. C 443). 

(g) Ibid. Tim costs cannot be recovered whore taxation is delayed 
beyond the throe months limited by the Poor Law (Payment of Debts) 
Act, 1859 (22 & 23 Viet c 49), s 1. airtl see title Poqh Law, Vol. XXlh, 
p 536; Midland Buil Co v Edmonton Union (Quaidians), [1895] A. C. 485). 

(A) Leicester Wnteruioths Co v Nuttall (1878), 4 Q B D. 18 , It v Salop 
Justices (1896), 60 J. P 552, followed m It v London Justices (1907), 2 
Koustam’s Bating Appeals, 587. Neither, apparently, are the guardians 
so liable (JB. v Salop Justices, supra) 

(t) See p 62, ante . '* 

(l) E v. Cambridge Justices (1834), 2 Ad &E1 370 The committee need 
not actively contest the appeal unless it sees jeasonable ground for doing so 
(ft v Eouch (1841), 2 Q B 308). Under certain circumstances parishes 
and unions may combine to defend a group of appeals in which some 
common point is raised (Poor Law Audit Act, 1848 (11 & 12 Viet o. 91), 
a. 11 , Poor Law Amendment Acfc, 1868 (31 & 32 Viet c. 122), s 29). 

(k) West Earn Union v- Essex J wives and London County Council, 
supra, , 0 
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Bates and Bating. 

♦ 

W Upon the hearing o! an appeal to quarter sessions overseers 
must produce the rate-book (!) and the valuation list (wt). 

120 . The quarter sessions regulate their own practice on these 
appeals (n). On the question whether, in appeals against rates, 
appellants or respondents should begin, the practice is not uni¬ 
form (o). 

*121. The quarter sessions may, if they allow the appeal, either 
amend the entry as to the hereditament affected, or insert a here¬ 
ditament the omission of which is complained of (p), or quash the 
rale (q). They have no pover to increase the assessment alleged by 
the appellant to be too high (r); and if, even at the heaimg, an appel¬ 
lant accepts the gross value appealing m the. rate, the quarter sessions 
must find the proper statutable deductions and fix the rateable value 
by making the deductions so found from that gross value (s). 

If the rate is qdashod, the money chai god by the rate must he paid 
and credited against the next effective rate ( t ). But, if the appellant's 
assessment is amended or struck out by tho quarter sessions, a 
refund by the overseers of the amount oveipaid must be ordered by 
the quai ter sessions (n) which makes the final ordei m the appeal (a). 
Credit may, however, be given by the overseers against subsequent 
rates although the quai ter sessions have made no such order (b). If 
the gross and rateable values appearing in the valuation list are 


(l) Pool Belief Act. 1743 (17 (Vo 2, c 38), s 13 

(m) Union 'ssessiueut Conimittie Act. 1862 (25A 20 Viet c 103),s 23 

(n) As 1o tlic piactiee and poweis of quaitei si-stons genially, ,uid jn 
snrb matters as costs, ai Inflation, and stating special < n^es, see title Magis¬ 
tral i Vol XIX , pp 642 el set) Only those matters winch aftecl rating 
appeals aie dealt with m the led., »upia 

(o) As to the advantages oi either couise, see R v iXeu'buvj (Inhabitunit.) 
(1701), 4 Term Rep 475. It v. Topham (1810), 12 East, 546 ; R v Suffolk 
Justices (1817), 6 M & S 57 

(p) Poor Relief Act 1743 (17 Geo 2, e 38), s fi; Poor Rate Art, 1801 
(4J Gio 3,e 23), ss 1,6; li v Rniqwood (Inhabitants) (1775), 1 Cowp 
326, II v Ambleside (Inhabitant <«) (1812), 10 past, 380 , R v.Bcdminshr 
Union (1870), ] () II I) 503 If the person tho omission of whose here¬ 
ditament is complained of has not been given notice of the appeal, tho 
quai lei sessions cannot amend the late (R v Biooke (1829), 9 R &(’ 0115) 

(q) Poor Relict Act, 1743 (17 Geo 2, c. 38), s 6 , Poor Rate Act, 1801 
(41 Geo 3,e 23), s 1, R v IInil Dock Co (1824), 3 B &C 516,526 Tins 
is veiy iniely done An order to quash a late is not bad because it does 
not oidei a new rate to be made (R. v. Hampshire Justnes (1864),'33 L J. 
(M. C ) 104) 

(r) R v (heat Western Rail C-o (1846), 6 Q B 179, 207 ; Horton tl* 
Son v Wahull Assessment Committee, [IK98] 2 Q B 237. 243, ’Mersey 
Docks and Haibour Boaid v Bukenhcad Assessment Committee, [1901] A. C 
175, 183 

(s) Hoiton & Son V Walsall Assessment (Committee, supra ; Dcnaby and 
Cadcby Qolheiy Co v Doncaster Union Assessment Committee (1808) 78 
L T 388 j Biown & Co ii Rotherham Union Assessment Committee (1900), 
64 J P 580. 

(t) Poor Rate Act, 1801 (41 Geo 3, c 23), s 1, but see also ibid , s 3; 
R v Kinqston Justices and Wedd (1858), E B &E 259. 

(m) Poor Rate Act, 1801 (41 Geo 3, c 23), s. 8 As to payment of rates 
when notice of appeal has been given, see n» 63, ante 

(a) JB. v. St reter's Libeiiy, Xorh, Justices (1832), 4 B, & Ad 342; 
Priestley v Wat soil (1834), 2 Cr. & M 691. 

(ft) B. v Baiker (1867), 7 E. & & 155. ,> 
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accepted, and the only ground of*appeal is 'Hat the overseers have S^ct. 4. '* 
not amended the rate so as to correspond with an amendment made Remedies ot 
by the assessment committee (c), the quarter sessions must amend Ratepayers, 
the rate and order repayment of any money paid after the notice ol 
objection was given ( d). Where the rato has been made payable in • m 
instalments (<*), an order for repayment must be made applying to *" 

the whole of the rate (J). » # 

122. A guardian who, though not a member of the assessment Disqualifies* 
committee, takes an active part in getting up its case, is disqualified tl0 “ of 
from sitting upon a rating appeal to which the assessment committee ]US ice6 ‘ 

is respondent (g). A member of an adjoining assessment com¬ 
mittee is not as such disqualified (h); nor is a member of u county 
council who took an active part in promoting a tramway under¬ 
taking owned by the council thereby disqualified for healing a 
rating appeal brought by the lessees of that undertaking (i), but a 
justice cannot sit at county quarter sessions to hear an appeal 
against a rate made for a parish m which be is a ratepayer (L). 

A judge of the High Court or Court of Appeal is not disqualified 
from taking part in any judicial proceeding with regard to a rate (1) 
by the fact that he is a person affected by that rate (m). 

Sect. 5.— Remedies of Ovenens. 

123. The overseerB (n) of a parish may object to the valuation objectiqu. 
list of any parish in the union (o) before it is finally approved. 


(o) Under the Union Assessment Committee Amendment Act, 1864 
(27 & 28 Vict c 39), s. 1 , 6ee p 57, ante 

(d) It v Great Western Bad Co (1874), 38 J. P 822; seep 58, ante. 
It is doubtful whether this decision applies where the rate is paid beioio 
notice of objection is pveu. 

( e) See p 53, ante. 

(/) Imperial and Grand Hotels Co v. Christchurch Guardians, [1905] l 

K. B 89, O A. ; . 

( g ) B v. Cumberland Justices, Ex pmle Midland Bail Co. (1888), 58 

L. T 491 Disqualification is fully dealt with in title Magistrates, 
Vol XIX , pp 650 el seq Only matters decided in connection with rating 
appeals are mentioned in the text, supia, as to appeals to special sessions, 
see pp 59, 60, ante 

(A) B. v London Justices, Ex parte South Metropolitan Gas. Go (1908), 2 
Konstaril’s Rating Appeals, 642; 72 J 1* 137, C. A ; compare £. v. Suffolk 
Justices (1818), 1 B. & Aid, 640 ; and sep p 60, ante 

(i) B. v. Middlesex Justices. Ex parte Ilendon Union Assessment Com¬ 
mittee (1908), 2 Konstam’s Rating Appeals, 754, 72 J P. 251. 

(k) Justices Jurisdiction Act, 1742 (16 Geo 2, c 18), s 3 ; B v Essex 

Justices (1816), 5 M. & S 513, 517; Union Assessment Committee Act, 
1862 (25 & 26 Viet o 103), s 6; compare U v Cambridge Recorder (1857), 
8 E. & B. 637. The statement m the text, supia, does not applj to special 
sessions; see p 60, ante. -■ t 

(l) Such as a special oase stated by quarter sessions on an apptijn against 

a rate; see title Magistrates, Vol XIX.p’665. 1 

(m) Jurisdiction in Rating Act, 1877 (40 & 41 Viet c 11), ss. 1, 3 

(») Or some body representing the overseers; see p 46, ante. As to 
the bodies to whom the right$ of overseers to object and appeal and the 
right of the veBtry to sanction'' an* appeal have been transferred, see title 
Local Government, Vol XI*L, pp. 246, 247, 267. 1 

(o) Union Assessment Corijjinttee Act, 1862 (25 & 20 Viol, c 103), 

ILL— XXIV, * J) 
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The overseers (p) also have a right of appeal to quarter sessions, 
upon questions of value, against a new or supplemental valuation 
list made for their own or any other parish in the union; and such 
aq, appeal is brought to the first quarter sessions held more than a 
month after the final approval and deposit of the list; fourteen 
$ear days’ notice of appeal is required (q). 

'■ Sect. 6.— Collection. 

Sub-Sect. 1.—Method of Collection. 

124. The poor rate is collected under the superintendence of 
the overseers'by the collector or assistant overseer (r), if there is 
one (s), if not, by the overseers themselves (t). Arrears of a rate 
may be collected after the period of the rate has expired and by 
the successors of the overseers who made the rate (u). 

125. The obligation to pay the poor rate arises whether it is 
demanded or not ( v ). But proceedings for recovery (a) cannot be 
taken nnless there has been a demand and a neglect or refusal to 
pay (6). Except in certain very small parishes, the demand must 

pa. 18,21; Bee pp. 46, 47, ante. The right of objection “ at any time ” after the 
valuation has been finally approvod, which is conferred by the Union 
Assessment Committee Amendment Act, 1864 (27 & 28 Viet o 33), s. 1 
(see p. 57, ante), does not extend to overseers as such. 

(p) See note (n), p 65, ante. 

\q) Union Assessment Committee Act, 1862 (25 & 26 Viet c 103), 
sb. 32 — 34. Owing to tie limit of time indicated, the overseers have no 
nght oi appeal against a valuation list pt old standing; and it is doubtful 
if they have any direct means of securing the making of a new valuation 
list for their own parish, or of a supplemental valuation list for any other 

f ansh in the union. As to the making of such lists, see pp. 47 et seq., ante. 

he nght of appeal desenbed is rarely UBed; for the procedure, see ibid., 
and for an instance of such an appeal, see Sunderland-near-the-Sea Overseers 
v. Sunderland Union Guardians (1865), 18 C. B. fx. s.) 531. 

(r) The assistant overseer is not the servant or the overseers, but of the 
parish; see Hornchurch Overseers v. London, Tdburu.and Southend Hallway 
(1912), 76 J. P. 385. 

(s) Poor Relief Act, 1601 (43 Eliz. c. 2), s. 2; Yewdall v. Craven (1864), 
29 J. P. 197. 

({) Compare B. v. Gwyer (1834), 2 Ad & El. 216. 

(m) Arrears of poor rates may be collected by or under the direction of 
the overpeers for the time being (Poor Relief Act, 1743 (17 Geo. 2, e. 38), 
s 11; Bast Dean Overseers v. Everett (1861), 3 E. & E. 574); and* see B. v. 
Blenkinsop, (1892] 1 Q. B. 43 t 

( v ) There mav be a breach of a covenant to pay rates which have not yet 
been demanded (Dam v. Burrell (1851), 10 C B. 821) ; and see title 
Landlord and Tenant, Vol. XVIII., p. 492, note (k). 

(a) For a full account of these, and, as to the objections which may be 
raised on such proceedings, see title Distress, Vol XI., pp. 210 et seq. 
As to appeals to quarteJrjtessions against the issue of a distress warrant, 
see ibim&p. 214. Recognisances to appear at quarter sessions are not 
^equirii^pj. v. Lincolnshire Justices, [19121 2 K. B. 413) ; compare title 
Magistrates, Vol. XIX., p» 644. It should be noted that where actual 
occupation is not contested the question whether that occupation is or is 
not beneficial cannot be raised upon such proceedings (B. v. Bradshaw 
(1860), 2 E. & E. 836; Mersey Docks v. Cameron (1861), 0 C. B. (n. s.) 812; 
B. v. Sinclair andJjondon Exhibitions Go. (§896), 12 T, L. R. 466)'. 

Kb) Poor Relief Acts, 1601 (43 $liz. e. 2v». 2; 1814 (54 Geo. 3, c. 170), 
S< 12. • • 
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be ifl writing and in a prescribed form (c). a). It may be Berved by Seot - 6 ’ 
any person having authority from the overseers or collector (</). Collection. 

126. The accounts of collection of the rate are kept in the rate- Accounts of 

book (e), which is balanced half-yearly (j ). Closed rate-books are collection, 
kept by the overseers (g). „ 

127. Except in very small parishes, a rate-receipt check-book in Receipts, 
a prescribed form must be kept, and a receipt taken from the boo^, 

dated and stamped in the usual manner, must be given to the 
person paying the rate or an instalment thereof if the rate is pay¬ 
able in instalments; but no receipt is given from the book until 
the whole rate or instalment has been paid (ft). , 

128. If, at any time before commitment, a defaulter tenders the Tender, 
rate, with costs to the date of the tender, the tender must be 
accepted and distress proceedings stopped (t). If apart of the late 

is tendered, the justices may nevertheless issue a’distress wainmt 
for the whole (ft); but they need not do so, even if the tender of the 
part is made m court for the first time (1). The acceptance of a 
bill of exchange (in), or a payment made, without the authority or 
consent of the overseers, before the rate is made («)»is not a pay¬ 
ment of the rate. 

Sub-Sect. 2.— Change of Occupation. Inability to Pay. 

129. Where a person comes into or goes out of occupation Change of 
during the period of a rate, he is only liable to pay a sum bearing occupation, 
the samo proportion to the whole of the rate as the length of his 
occupation within the period ot the late bears to that period(o). 

(e) Genelal Oidei ot the Local Government Board ol the 14th June., 

1875; see Mackenzie’s Overseers’ Handbook, 7th ed , p 518, Appendix E. 

A separate form foi panshes containing agueultuial land is preset!bod by 
the General Order ot the 13th April, 1897 (Stat R & 0 itev, Vol X, 

Poor, England, p 535) 

(d) Yewdall v. Cuiven (1864), 29 J. P. 197 

(e) Columns for t h is purpose appear m the proscribed form of rate-book ; 
see p. 65, ante Certain subsidiary books and statements are piescnbed 
by the General Accounts and Audit Order ot the 14th January, 1867 
(Stat R & 0 Rev , Vol X , Poor, England, p 301). 

(f) General Order, ot the 8th Septembei, 1903 (Stat R & 0. Rev , Vol. 

X , Poor, England, p. 537) As to audit, see title Poor Law, Vol XXII, 
pp 550 et eeg 

(g) Like other parochial accounts (Poox Relief Act, 1743 (17 Goo 2, c 38), 
si); but where there is a vestiy oleik tor the parish he has custody of the 
closed rate-books unless otherwise ordered (Vestnes Act, I860 (13 & 14 
Viet. c. 67), s 7). As to inspection ot the rate-book, soi p 56, ante. 

(h) General Order for Accounts (Unions) ot the 14th January, 1867, 
art. 34 The form is prescribed by the Orders leferred to in note (c). s up)a. 

(t) Distress for Rates Act, 1849 (12 & 13 Viet c 14), s 6, As to the 
requisites ot tender, see title Contract, Vol VII., pp. 417 et seg. 

(ft) Ex parte Wyles (1903), 68 J. P. 13 Ab to distress practice generally. 

Bee title Distress, Vol. XI, pp. 210 ef seq. 

(l) B. v GiUespie, [19041 1 K- B. 174 

(m) Smith v. Barham (1887), 51 J. P 581. * 

(») Hornchurch Overseers v. London, Tilbury and Southend Railway (1912), 

76 J. P. 385. Payment of rales by a person who is not the person rated 
and has no authority from him to pay them is not a payment for the 
purposes of the franchise (B. v. Bndgnotih (Mayor) (1839), 10 Ad. & El 66), 

* or of pauper settlement (B. v. Benjeworth (J nhabitants) (1854), 3 E. & B 6371); 

. hut it is probably sufficient to prevent distress proceedings being taken. 

(o) Poor Rate Assessment ana Collection Act, 1869 (32 & 33 Viet. c. 41), 

• . i> 2 
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Where a new house or building comes into occupation for the 
first time during the currency of a rate, a proportion only of the 
rate can be recovered from the occupier (p). 

The period of the rate begins with the day on which the rate was 
allowed (?) and ends with the day shown in the heading of the 
rate (r) as the date to which the expenses for which the rate is 
made have been estimated (s). 

c 

130. Upon proof of the inability of any person to pay the rate, 
and upon his application, made with the consent of the overseers, 
two justices having jurisdiction in the parish may excuse payment 
and strike the person’s name out of the rate ( t ). 

131. It is uncertain whether a poor rate is recoverable from the 
representatives of a person dying solvent after the rate is made (it). 
The law as to recovery from a person dymg insolvent after the rate 
is made is the skme as with regard to other insolvents (a). The 
pool rate is among the debts which have priority m bankruptcies ( b), 
and in winding-up by the court (<•), and upon the appointment of a 
receiver on behalf of debenture-holders, or upon possession being 
taken by them ( d ). The liquidator or receiver may become liable 
for rates accruing due after he enters upon the management, and 
may m certain circumstances be distrained upon with leave of the 
court (c). 


s 16 ; Poor Rate Assessment and Collection Act, 1860, Amendment Act, 
1882 (45 A 46 Viet c 20), s 3 ; p. 56, ante. 

(p) Poor Law Amendment Act, 1868 (31 & 32 Viet, c 122), s 38; see 
p 54, ante Probably tbe principle of apportionment indicated on p. 67, 
ante, applies 

(q) See p. 56, ante. 

(r) See p 54, ante 

(s) B v. Tempest, Ex parte Townend (1898), 14 T. L. R 199 ; Davis v. 
WoodfieU (1900), 64 J. P. 215; Cheney v Tallowm, [1904] 2KB 763 
A distiess warrant may issue in sucb a case fof the smaller sum found to 
be due Irom an outgoing occupier, although the only demand has been 
lor the whole rate ( Mansel v. Itchrn Oversee) s, [1906] 1 K B 221), as 
to distress for iates, generally, see title Distress, Vol XI, pp. 210 
el seq 

(t) Poor Relief Act, 1314 (54 Geo 3, c 170), s 11. Apart fiom this 
pioviRion, poverty is no defence to a claim lor poor rate, as to distress 
lor rales, generally, see title Distress, Vol XI, pp 210 et seq • 

(«) There is no enactment oi decision to the contrary, but the right to 
recover has been doubted; confpar q Stevens v. Evans (1761), 2 Buit. 
1152. 

(«) Prefeiential Payments in Bankruptcy Act, 1888 (51 & 52 Viet. c. 62), 
s 1 (6); Be Ueywood, Burlington v. Bey wood, [1897] 2 Ch. 593 ; sec title 
Bankruptcy anu Insolvency, Vol II, p 217. 

(ft) See the Pnderential Payments m Bankruptcy Act, 1888 (51 & 52 
Viet c 62); title Bankruptcy and Insolvency, Vol. II, p. 217. 

(c) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 209; see 
title Companies, Vol V, p £16. 

(d) Companies (Consolidation) Act, 1908 (8 Edw. 7, c 69), a. 107 (1); 
see title Companies, Vol. V , pp. 375 et seq. 

(e) See title Companies, Vol V, p. 537, note (e). The decisions as to 
whether, when a liquidator is named, as occupier m the rate-hook, a 
digress warrant can issue against him personally are conflicting, m Be 
lathe, B. v. Cu’zon (1882). 46 L. T. k59, it was held that a warrant could 
not be bo issued; in Dent r. Commondale Overseen (1891), 66 J. P. 806, it 
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Promoters who have acquired land under the LandB Clauses 
Acts(/) are bound to make up the deficiency in the poor rate 
during the construction of the works {y). 

Stjb-Sect 3 .—Collection ham Ownert, 

132. Where an owner who has become ( h) liable to pay the 
poor rate omits or neglects to pay, before the 5th June, any rate or 
instalment which became due before the preceding 5th* January 
and has been duly demanded, he becomes liable to pay the rate or 
instalment in full, and forfeits any commission or allowance to 
which he would otheiwise have been entitled (i). 

The poor rate may be recovered from an owner* so liable in the 
same way as from an occupier (j), but it may also be recovered from 
the occupier to the extent of the rent due from him, provided it has 
been demanded from him fourteen days previously ( k ). If the owner 
fails to pay a poor rate which he lias in any way become liable to 
pay, the occupier may pay the rate (/). In either case the occupier 
who pays or has the rate recovered from him may deduct from his 
lent the amount paid or recovered (m). 


Sect. 6. 
Collection. 

Promoters 
acquiring 
land com¬ 
pulsorily. 

Liability to 
pay in full. 


Limit to right 
of recovery 
against occu¬ 
pier, and 
occupiei’s 
lights as 
against 
owner. 


Part IV.—Rates, Other than Poor Rate, 
Leviable Outside the Metropolis. 

Sect. 1. —County Rate. 


Sub-Sect. 1 —Nature and Purposes. 

133. A county council raises money required for general county 
purposes by a levy on all the parishes in the county, and money 
required for any special county purpose by a levy on any parish or 
parishes liable to be assessed for the purpose in question (n). In 
either case the county council makes a “ county rate,” that is, a rate 


“ County 
rate,” 


was held that it could. As to the liability of receivers for rates, see title 
Receivers, pp 401 el seq , post. As to the rateable occupation of 
liquidators and receiveis, see p 11, ante 
(/) See title Compulsory Purchase of Land and Compensation, Vol. 
VI, pp. 12 etseq 

( g) Lands Clauses Consolidation Ac^, 1845 (8 & 9 Viet c 18), s 133; 
see title Compulsory Purchase of Land and Compensation, Vol VI., 

pp 16—18 

(h) Under the Poor Rate Assessment and Collection Act, 1869 (32 & 33 
Viet c 41) 

(i) Ibid, s 5. As to commission and allowances to owners, see p. 20, 
ante 

(]) Poor Rate Assessment and Collection Act, 1869 (32 & 33 Viet, c. 41), 

B. 11 

(1c) Ibid , s. 12. ' 

(l) Ibid., s. 8. 

(m) Ibid, ss. 8, 12 (3). 

(») Local Government Act, 1888 (51 & 52 Viet, c 41), a. 68. As to 
county finance, see title Local Government, Vol. XIX., pp. 357 et seq . 
As to the county rate, see, further, tbyl, pp. 359 et seq . 1 
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on each parish (o) liable to contribute (p), and the sum to be levied 
from any parish in accordance with such rate is called a “county 
contribution ”{q). 

County contributions may be made retrospective so far as to raise 
money for the payment of costs incurred or which have become pay¬ 
able at any time within six months before the demand of the 
contributions (r), 

134. The demand for couuty contributions is made by means 
of precepts. A precept may include, but must show as separate 
items, contributions required both for general and special county 
purposes (s). It is addressed to the guardians of the union which 
includes the parish liable to the contribution, or to the guardians 
of the parish if it is not in union; the guardians in their turn 
include the amouut of the contribution required from them in a 
precept to the overseers of the parish (t), and the overseers levy the 
sum thus required from them as part of the poor rate (u). 

135. When demanded of the ratepayer, a county rate (or con¬ 
tribution) thus forms part of the poor rate; and the liability of 
promoters, under the Lands Clauses Acts (a), to make good a 
deficiency in the poor rate extends to that portion of the rate which 
is raised for county purposes (b). 

(o) This apparently includes parishes in liberties and franchises which 
were formerly exempt (Local Government Act, 1888 (51 & 52 Viet c 41), 
b 48 (1), (2)) For the meaning of the term “ county rate,” see title 
Local Government, Vol XIX , p. 368, note (n). 

(p) County Rates Act, 1852 (15& 16Vict. c. 81), ss 21, 26; Local Govern¬ 
ment Act, 1888 (51 & 52 Viet c 41), ss 3(1), 68 (6), and, as to the 
making of the rate, see title Local Government, Vol XIX., p 360; and 
see p. 74, post. It has been thought that it is sufficient for the county 
council to lBSue precepts without the previous formality of making a rate; 
but it ia submitted that this view is inconsistent with the sections last 
cited. The county rate, being paid out of the poor rate, is a “ parochial ” 
tax (22 v. Aylesbury with Walton (Inhabitants) (1846), 9 Q B 261) 

(q) Local Government Act, 1888 (51 & 52 Viet c 41), s 68 (4), (5). 

(r) Ibid., s 68 (9). Retxospectiveness may apparently not go further 
than is there provided; see 22. v Flintshire Justices (1822), 5 B. & Aid 
761 ; compare Cortu v Kent Water-works Co (1827), 7 B & C 314; 
compare also a somewhat similar provision with regaid to the geneial 
distnet rate in the Public Health Act, 1875 (38 & 39 Viet c 55), s. 210; 
see p 83, post; see also title Local Government, Vol. XIX, p. 360 

(s) Local Government Act, 1888 (51 & 52 Viet c 41), s 6$ (6). 

(t) County Rates Act, 1852 (15 & 16 Viet c 81), s 26. Where a parish 
is partly within and partly outside ai borough, the borough not being sub¬ 
ject to the county rath, the precept must be sent direct to the ovei seers, 
who raise the money required by a separate rate (ibid., ss 32—35); but 
such cases must now be extremely rare; see the Local Government Act, 
1894 (56 & 57 Viet c 73), ss. 1 (3), 36 (2) It is only m these cases that 
a county rate, as such, is demanded directly from the individual rate¬ 
payer. 

(u) The provision foi collection of the county rate by the collector of the 
poor rate contained in the Poor Law Amendment Act, 1866 (29 & 30 Viet, 
c 113), s. 13, appears to be no longer necessary. 

(a) As to the Lands Clauses Acts, see title Compulsory Purchase of 
Land and Compensation, Vol. VI., pp. 12 etseq. As to such liability, see 
PP 19. 69, ante 

ib) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet, c 18), s 133; 
Farnh) v. London md North Western Bad,. Co. (1888), 20 Q. B. D. 788. 
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Sub-Sect. 2 .—The Courtly Rate Basis Shot. 1, 

136. The amounts required for general or for speeial county 

purposes are assessed on the various parishes liable to contribute —' 
for such purposes in proportion to the values shown in respect of General 
each such parish in the “ county rate basis ” (c). purpose. ^ 

137. The basis must show, in respect of each parish in the county, Particulars 
a sum which in the opinion of the council represents the total value '’P® 016 * (c) (d) (e) (f) (g) (h) * * * 1, 
of all property, including empty hereditaments ( d ), in the parish 
rateable to the poor, such value being estimated on the same 
principles as rateable value for poor rate purposes (e ); and the total 

value of the agricultural land in the parish must beatated separately 
from the total value of the buildings and other hereditaments ( f). 

138. The baBiB is usually prepared by a committee of the county By whom 
council, called the “ county rate basis committee ” (< 7 ), Apparently P rc P a,efJ * 
a new basis may be prepared at any time ( h). 

139. The committee may require from overseers and rate Powers of 
collectors returns in writing of the value of property within their county rate 
parish and of certain particulars regarding the last valuation of ^Tttec'm" 
such property; but, before presenting these returns, overseers must making the 
lay them before the vestry meeting or before the body which exercises ba818 

tho functions of a vestry meeting (?). The committee may also 
require overseers and any other persons to produce rates, valuations 
and other documents in their possession, relevant to the value of 
the property assessable, and may examine such persons on oath (k); 
and the committee may even call for private accounts and documents 
and examine private persons on oath (1). The committee may also 
obtain copies of the total amount assessed in each parish in respect 
of imperial taxes from the clerk to the Commissioners (m) of those 

(c) County Bates Act, 1852 (15 & 16 Viet c 81), s 21. 

(d) Jt v Hammersmith Ove.t seers (1859), 7 W R 524 

(e) County Rates Act, 1852 (15 6s 16 Viet. 1 * 81), 88 6, 21. The council 
need not accept the poor rate assessments; consequently the value shown 
m tho county rate basis is not necessarily equal to the total of the actual 
poor rate assessments m the parish , ana m practice there are often wide 
divergences As to what property is rateable to the poor, see pp 3 et seq , 
ante , and, as to the principles for ascertaining rateable value, see pp 25 
et seq., ante 

(f) Agricultural Rates Act, 1896 (59 & 60 Viet e 16), s 5 (b); see 
p. 23 ,-ante 

(g ) The power and duty of preparing the basis are vested in the county 
council (Local Government Act, L888*(51 & 52 Viet c 41), s. 3 (i)), but 
it may delegate these to a committee (ibid , s 28 (2)), and usually does so 
m practice. The procedure is therefore described m the text, supre. on the 
assumption that this is done. Where no such delegation is made, the 
county council as a whole performs the functions ascribed in the text to the 
county rate basis committee. As to committees of the county council, 
see title Local Government, Vol XIX , pp. 348 et seq. 

(h) Compare County Rates Act, 1852 (15 6s 16 Viet c 81), s. 13. 

(t) Ibid., s 5. As to the bodies m which the powers of a vestry may now 
reside, see title Local Government, Vol. XIX., pp 246, 261, 267; Local 

Government Act, 1894 (56 6s 57 Viet c 73), as. 6 (1) (a), 33 (1). 

(1c) County Rates Act, 1852 (15 & 16 Viet. c. 81), s. 7. 

(I) JB, v. VouMeday (1861), 3 $. 6s E. 501. 

(to) As to the Commissioners, see title Income Tax, Vol. ^CVI.. 
pp, 613 et seq. , * 
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Sect. 1 taxes («), but may not call for any document relating to the income 
.County tax upon profits with respect to concerns in the nature of trade which 

Rate . a re chargeable under Schedule A ( o) of the Income Tax Acts (p). 

Penalties are enacted for refusing to comply with these piovisions, 
except that relating to imperial taxes (q). The clerk of each 
assessment committee (?) must send every December to the county 
rate basia committee copies of the totals of the gross estimated 
rental <s) and rateable value (t) of the property included in the valua¬ 
tion list m force in each parish of the union (w), and the total rate¬ 
able value of the agricultural land in each parish must be stated 
separately from the total rateable value of buildings and other 
hereditaments (/’). The county rate basis committee may at any 
time by order m writing direct a valuation of the whole or any 
part of a parish, and may appoint persons to make the valuation, 
who may enter and survev the assessable property («?); and the 
expenses of such a valuation may in certain circumstances be 
imposed upon the parish (a). The making of the county rate basis 
is not subject to any of the provisions as to procedure which apply 
to a poor rate valuation listfiv). 

Allowance 140. When a new babis has been prepared in which the total 
and confirms- value of the property in any parish is altered a copy must be sent 
tionof to the over seers of each parish, who must submit the copy to the 

basi»! yiate vestry (z), or the successors of the vestry (o). Wfith the copy a 

notice must be sent of a time, not less than a month after the date 
of the notice, within which objections against the basis may be 
forwarded by the overseers or by any person affected ( b ). The copy 
of the basis, while it is in tho overseers’ possession, must be open to 
the inspection of every ratepayer (c) Before the baRis is allowed 
and confirmed, notice must be published in one or more local 
newspapers that the basis will be taken into consideration (</), and 
it is submitted that any objections which have been forwarded 
to the committee must be considered oil this occasion ( e ). If any 

(n) County Rates Act, 1852 (15 & 16 Viet c 81), s 7 

( o ) As to Schedule A, sec title Income Tax, Vol XVI., pp. 619 et seq 

(p) Revenue Act, 1863 (26 & 27 Viet c 33), s 22 

( q ) County Rates Act, 1852(15 & 16 Viet c 81), ss 8, 10 The penalty 
lor tefusal to make returns, or to attend or produce documents, is a line 
not exceeding £20 (ibid., s. 8). 

(r) As to the assessment eommittee, see p. 46. ante . • • 

(s) Ab to the meaning of “ gross estimated rental,” see p. 25, ante . 

(t) As to rateable value, see pp. $5 et seq , ante . 

(u) Union Assessment Committee Amendment Act, 1864 (27 & 28 Viet 
c 39), s. 9 

( v) Agricultural Rates Act, 1896 (59 & 60 Viet c. 16), s 5 (b) 

(w) County Rates Act, 1852 (15 & 16 Viet c. 81), s 9 

(a;) Ibid , ss. 10, 11 

( y ) County Rate Act, 1866 (29 & 30 Viet c 78), s 1 

is) County Rates Act. 1852 (15 & 16 Viet c 81), s 13 

(a) As to the body which in* any given parish may be the successors of 
the vestry, see note (t), p 71, ante. 

(b) County Rates Act, 1852 (15 & 16 Viet, c 81), s 14. 

(e) Ibid , s. 13. 

(d) Ibid , s. 15. , 

(e) There is no express provision tor this ; but, in effect, ibid , ss 14,15, 
render necessary the consideration ot objections. The modern application 
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alteration is made, fourteen days’ notice must be sent to the parish Sscr ‘ L 

affected before confirmation ( /). The basis becomes valid when Comity* 

allowed and confirmed, notwithstanding any irregularity in pro- Rate , 
cedure, but is subject to appeal; it remains in foi ee until a new 
basis has been allowed and confirmed (</). After confirmation, a 
copy of the basis and a list of the parishes assessed^ with the 
amount upon which each parish is assessed, must be sent to *the 
overseers of every parish in the county. This must also be done on 
the confirmation of any alteration in an existing basis (h) 

From time to time the committee may revise an existing basis Revision of 
in older to meet partial changes in the value of the assessable 
pioperty, the provisions as to procedure in this case being some- asls 
what similar to those already described (j). 

141. Any overseer (j) or inhabitant of any parish, having reason Appeal 

to think that the parish is aggneved by the basis, may appeal to a ° ainst ba ‘ 1 ' i 
quarter sessions against it at any time after it has been confirmed, 
but only upon certain specified grounds, namely, (1) that some parish 
is wrongly omitted from the basis; (2) .that the aggrieved parish 
is over-assessed; and(3)that some parish,other than the aggrieved 
parish, is under-assessed (/.). 

In any case, twenty-one days’ notice in writing previous to the Notice of 
first day of quarter sessions must be given. The notice must state appeal 
the cause or matter of the appeal; and, if the appeal is on ground 
(1) or (3) notice must he given to the overseers of the parish which 
is alleged to be omitted oi under-assessed ( l ); it on ground (2), then 
to the clerk of the peace (?»). 

142. The appeal is only against the part of the basis immediately Powers of 

oi the pro visions for procedure contained in the County Kates Act, sfssi0n,) 

1852 (15& 16 Vie! c 81), s 15, is somewhat difficult in view ot the tiansiei 
of powers fiom quaiter sessions to county councils by virtue oi the Local 
Government Act, 1888 (51 fc 52 Viet e 41). s 3 (i ) (see title Local 
Government, Vol XIX., j>. 368), but U appears still to be necessary 
that the basis should be allowed and confix mod, though appaiently the 
county rate basis committee may exercise this lunction, it delegated to 
them by the county council 

( f) County Hates Act, 1852 (15 & 16 Viet c 81), s 16. 

(a) Ibid , s 16. As io appeal, see the text, infra. 

(h) County ltatcs Act, 1852 (15 & 16 Viet. e. 81). ss 16, 26; County 

Kate A«t, 1866 (29 & 30 Yicl c 78), s 2 The basis is usually made in a 
ionn corresponding to Schedule Z appended to the Agricultural Rates 
Older, 1896 % 

(i) County Rates Act, 1852 (15 & 16 Viet c 81), s 20 

(j) Where there is apaush council, the overseas’ power of appealing 
against the basis is now vested m that council (Local Government Act, 1894 
(56 & 57 Viet c 73), s. 6 (1) (o) (l)) This power of the overseers may also 
be among those conferred upon a parish meeting under ibul , s 19 (10), 
or upon a boiough or urban distnct council under ibid, s 33 (1); see 
title Local Government, Vol XIX , pp. 252, 258, 267, 311 

(k) County Rates Act, 1852 (15 & 16 Vict»e 81), s 17 The jurisdic¬ 
tion to heai the appeal is specially xeseived to the quaiter sessions by the 
Local Government Act, 1888 (51 & 52 Yict c 41), s 8 

(l) Ibid., s 17. It is submitted that m these cases notice should be 

given to the clerk of the county council also As tp the body which 
may, in the particular parish, be entitled to notice instead of the over¬ 
seers, see p. 62, ante. , * 

(m) County Rates Act, 1852 (15 & 16 Viet. c. 81), s. 17. If the clerk of 
the county council is a different person he should j>e served with notice also. 
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SSCT. 1. 

‘County 

Kate. 


When made. 


Assessment. 


Particulars 

specified 


Separate rate. 


Alteration 
by county 
council. 


affected, and, upon the hearing, the quarter sessions can only 
confirm this part, or correct proved inequalities or omissions (n). 
They cannot order that any alteration made by them shall date 
back so as to affect a county rate made before the notice of appeal 
against the basis was given (o). There is no power to order a 
refund of any sum ah eady paid ( p). A valuation may be ordered by 
the*court on the application of either party {q), and the court may 
order costs to be paid by either party, except where an appeal 
brought upon ground (2) is successful, in which case the appellant’s 
costs are borne by the county fund (r). 

c 

Sub-Sbct. a —Maltnq of the Hate 

143. A county late may be made by the county council (s) at 
any time when it is required to raise money for general or special 
purposes (f). 

144. The late muBt be made equally upon each parish liable, 
according to a certain pound rate, fixed and publicly declared, upon 
the total values as shown in the county late basis in force {it), 
reduced by half the amount there shown as the rateable value of 
the agricultural land in the paiish(u). 

145. The late should show the rate in the L according to which 
it is made, the names of the parishes assessed, the total valuo oi 
the property in each parish, the total value of the agricultural land 
in the parish, the two last-mentioned terms being taken from the 
basis in force, and the amount to be demanded from each parish. 

In practice, a separate county rate is made to provide for the 
expenses of a special county purpose. 

146. If the county council’s estimate made at the beginning of a 
financial year is found at tlio end of the first six months to be larger 


(«) County Hates Act, 1852 (15 A 16 Viet. c. 81), s 17 The court has 
apparently no power to quash the whole basis (i bid., s 17, pioviso, read 
with Local Government Act, 1888 (51 & 52 Viet, o 41), s. 3 (l.)) 

(o) West Hiding of Yorkshire County Council v. Middleton Parish Council, 

^ 2 K. B. 157. Possibly a successful appeal against the basis might 
d to affect a race made after notice given, but before the Rearing 
of the appeal; but in such a case it is advisable to appeal against the 
rate also. > » 

(p) Compare the powers conferred by the County Rates Act, 1852 (16 
& 16 Viot. c. 81), s. 23; see p. 76, post 

(q) County Rates Act, 1852 (15 & 16 Viet. c. 81), s. 18. 

(r) Ibid., a. 19 

(*) The power cannot be delegated to a committee (ibid, a. 21; Local 
Government Act, 1888 (51 & 52 Viot. c. 41), ss. 3 (i), 28 (3)). But the 
duty of preparing the basis may be delegated; see p. 71, ante. 

( t ) County Rates Act, 185$ (15 & 16 Viot. c. 81), s. 21; Local Govern¬ 
ment Act, 1888 (51 Sc 52 Viot. o. 41), s. 68 (4), (5); and see pp. 69,70, ante. 

(u) County Rates Act, 1852 (16 & 16 Viot. o. 81), b. 21. As to revision 
of the basis, see p. 73, ante; and as to the effect on the rate of appeals 
against the basis, see note (o), supra. 

(p) Agricultural States Act, 1896 (59 & 60 Viet. c. 16), ss. 3 (2), 9. As to 
the showing of this value separately m the basis, see p. 71, amt?; and see 
Lancashire Asylum* Board v. Manchester Corporation, [1900] 1 Q. B. 458, 
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or smaller than is necessary, the council may alter the rate 
accordingly ( b ). 

Sub-Sect 4 — Appeal against the Rat> 

147. The churchwardens and overseers (c) of any parish who 

have reason to think that the parish is aggrieved bv a county late 
may appeal against the rate to quarter sessions (</). * , 

This appeal may proceed on any just cause of complaint ( e\ The 
appeal is only against that part of the rate which ailects the parish 
alleged to be over-rated or under-rated or wrongly omitted from 
the rate(/). • 

148. ft must be brought to the next practicable sessions after the 
cause of appeal has arisen (7/), that is to say, aftet the rate complained 
of has been made (/i). Fourteen clear days’ uptice must be given 
before the first day of tbe quarter sessions (i); consequently four¬ 
teen clear days, together with a reasonable time for the appellants 
to make up their mmd(A), must elapse between the making of the 
rate and the sessions to which the apppal has to be brought. 

The notice of appeal muBt be in writing, and must be given to 
the clerk of the peace, and, if the ground of appeal is the under¬ 
rating or omission of another parish, to the overseers of that 
parish, or to the body in whom their powers are vested ( l). 

149. The court upon hearing the appeal can amend the part of 
the rate appealed against (m), but it is doubtful if they can quash the 


Sect 1. 
County 
Rate. 

Who 

appeal 


Nature of 
appeal 


(Jouit 1o 
which appeal 
lies 


Notice of 
appeal 


Powers of 

quarter 

sessions. 


( b) Local Government Act, 1888 (51 & 52 Viet. c 41), s 74 (3) From 
this provision it would seem as ll that Act contemplated a late foi the 
whole year being made at the beginning of the financial year 

(c) As to the body in which the right of appeal may now he vested in a 
given parish, see note (j), p. 73, ante 

( d ) County Rates Act, 1852 (15 & 18 Viet e. 81), s 22 Note that this 
right of appeal against the rate is entirely distinct from the right of appeal 
against the basis, described on p 73, ante. The right of appeal given 
by the County Rates Act, 1852 (15 fc 16 Viet, e 81), s 22, to an 
mhabitant of a parish, where there is no churchman oi nveiocci, is now 
practically obsolete 

( e ) County Rates Act, 1862 (15 & 16 Viet c 81), s 22 Cert am specific 
grounds ol appeal are, however, mentioned in this provision. 

(f) Jbid. , 

(g) Ibid. The word “ piacticable ” does not appear m this piovision, 
but must obviously be lead into it * 

(h) Not after the appellants have reason to think tlie parish is aggrieved, 
but after it is m fact aggrieved [West Ruling of Yorkshire County Council 
v. Middleton Parish Council, [1906J 2KB 157); see also Glamorgan 
County Council v. Barry Oversee is, [19121 2KB 603 

(i) County Rates Act, 1852 (16 & 16 Viet c 81), s. 22. As to the mean¬ 
ing of “ clear days,” see title Time 

(1c) Compare Liverpool Gas Co. v Everton (1871), L It 6 0 P. 414; 
R v. Surrey Justices (1880), 6 Q B 1) loy, 110; and see p. 61, ante. 

(l) County Rates Act, 1852 (15 A 16 Viet. c. 81), s 22, and sec p. 62, 
ante If the clerk to the county council is a different person trom the 
clerk of the peace, the former should be served with notice also The 
notice should be given to tbe hundred constable if there is one. As to the 
form of notice, compare R. v Blackau'ton ( Inhabiiarhs) (1830), 10 B* & 0. 
792, decided under the County Rates fA.ct, 1816 (65 Geo. 3, c. 51), s. 14. 

( m) County Rates Act, 1852 (15 & 16 Viot. o. 81), 8. 22. It is not clear 
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Shot. l. whole rate (n). If they reduce the rate they must order any 

‘County amounts over-paid subsequently to the notice of appeal to e 

Bate. refunded by the county (o). The court has a discretion to award 
costs (p), including costs against persons who have given notice o 
»«■». ' an appeal which they have failed to prosecute (q). 

*• 1 Si' h-Secx b—Colltdmi and 

Consequence 160. The county iale is collected by means of piecepts for 
Of default Of contributions addressed to guardians of the poor(r) if the 
guardians. dian s fail to pay wifchin the time limited in the precept the 

county council mav address a wariant to the overseers of the 
parish for the amount of the rate together with an addition of 
one shilling in every ten (s) 

Consequent If the overseers make default in paying the amount so requited, 
of default of a ny justice may, on the complaint of the clerk of the coun y 

overseers. council or county treasuier, issue a warranty for the levy of that 

amount by distress and sale of the offender s goods (f). 

Sect. 2. — County Police Bate. 

Purpose Of the 151. The expenses of maintaining a county police force> are paid 
rate and its out of a special county account (u) which is replenished (a) by means 

collection. q{ a county po ii ee rate made by the county council upon the 

parishes liable (b). The rate is collected by piecepts m the same 
way as the county rate, the amount required being ultimately levied 
from the ratepayers us part of the poor rate (c). 


whether a reduction of the value shown in the rate affects the county rat e 
basis automatically; but no doubt the county council would alter its 
basis in consequence of a successful appeal against the rate 

(n) County Rates Act. 1852 (15 & 16 Yict c 81), s 22, last proviso The 
existence of this doubt is due to the transfer of^poweisirom the quarter 
sessions by virtue of the Local Government Act, 1888 (51 & 52 Viet c. 41), 
s 3 (l); see title Local Government, Vol XIX., p 368. 

(o) County Rates Act, 1852 (15 & 16 Viet e. 81), s 23; and see 
Olamorqm County Council v Barry Ova seen, [1912] 2KB 603. The 
rate is to be paid notwithstanding notice of appeal being given (County 
Rates Act. 1852 (15 & 16 Viet c 81), s 23). Over-payments made heforo 
service of the notice of appeal cannot be ordeied to be repaid (Glamorgan 
County Council v Barry Overseers, snpw) 

(p) County Rates Act, 1852 (15 & 16 Viet c 81), s -4 

(q) Ibid., s 25 

(r) See p 70. ante. , , _ 

(s) County Rates Act, 1852 (15 & 16 Yict c 81), s. 27 , Local Govern¬ 
ment, Act, 1888 (51 & 52 Viet. e. 41), s 3 (i ) . - 

(f) County Rates Act, 1852 (15 & 16 YTet. c 81), e 28. As to the 
nature of the remedy of distress, see title Distress, Vol XI, pp. 117— 
119; and see ibid , pp 210 ef seq 

(tt) Local Government Act,• 1888 (51 & 52 Viet c 41), s 68 (3), (5), 
and see title Local Government, Vol XIX , pp 358, 362. 

(a) As to county council contributions, see title Police, Vol. AXII., 


p. 483. , ^ 

(6) County Pohce«Act, 1840 (3 & 4 Yict c 88), s. 3 ; Local Government 
Act* 1888 (51 & 52 Viet c 41). ss 3 (i), 68 (5). 

(c) County Rates Act, 1844 (7 & 8 Viet c 33), ss 1,2. The corresponding 
provisions as te county rate are described on pp 69 el seq., ante. 
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152. Where there are two chief constables for a county, or where 

a county has been divided into separate police districts, each having 

its own police force, a separate county police rate is to be levied 

for the district of each chief constable (d), or for each separate police 

district, subject in the latter case to the general expenditure being separate 

defrayed in common by all the districts (e). , county police 

* , rate 

153. No county police rale can be levied in any part of a ArcaRnot 
county which contributes to the expenses of the police in any other rateable, 
county, in any part of a county which forms part of the Metro¬ 
politan Police J)istnct(/), or in a municipal borough which 
maintains its own police force (//). 

154. The amount required from each paiibli is ascertained accoid- A^smcnt. 
mg to a ceitain rate m the M on the total valup of the parish as 

shown m the county rate basis (h), induced by one-half of the rate¬ 
able value, as there shown, of agricultural land m the parish (»). 

155. The procedure for the making and collection of the county Making and 
police rate is practically the same as iu the case of the county collection, 
rate (./). 


S*CT 2 

County * 

Police 

Rate. 


Sect. 3 —Hundred Hate. 

156. Where ceitain only of the bridges are re pan able by the Repair of 
county at large, and certain others by the hundreds m which they tridgcs 
are situate, the expenses of repairing and maintaining the bridges in 
a hundred are raised by means of a separate rate, called a hundred 
late, made on the bundled ( k ) by the county council(H. This occurs 
chiefly, if not solely, in Lancashire. 

In any such county, the comity council may declare that each Repair of 
bundled shall bear half the expense of repairing and maintaining mam roads, 
the mam roads situate within it; and the hundred's share of the 
expense is then raised by a hundred rate (in). 


(d) County Police Act, 1840 (3 & 4 Viet c 88), s 26. 

(e) Ibid , 8 28 

(/) As to the Metropolitan Police District, see title Police, Vol XXII, 
p. 467. 

(gr) County Police Act. 1840 (3 & 4 Viet c 88), s. 3 As to iho 
maintenance of a police iorce in a municipal borough, see the Municipal 
Corporations Act, 1882 (45 & 46 Viet <J 60), Part IN > compare Bootle - 
eum-Linarre Coiporatwn v Lancathne County Council (1890), 60 L J. 
(q b ) 323, 0 A., and see title Police, Vol XXII., pp. 485 et seq 

(h) County Police Act, 1840 (3 & 4 Viet c 88), s 3; Local Government 
Act, 1888 (51 & 52 Viet c 41), s. 3 (l); County Rates Act, 1852 (15 & 16 
Viet c 81), s. 21 As to the county rate basis, see pp 71 et seq , ante. 

(i) Agricultural Rates Act, 1896 (59 & 60 Viet, c, 16), ss 3 (2), 9 ; see 

р. 72, ante 

(j) County Police Act, 1840 (3 & 4 Viet c»88), s. 3; County Rates Act, 
1844 (7 & 8 Viet. c. 33), ss. 1—3. As to the procedure for makmg and 
collecting county rates, see pp 74, 76, ante. 

(k) Statutes of Bridges, stats (1530) 22 Hen. 8, o. 5; (1702) 1 Anne, 

с. 12. As to these statutes, see title Highways, Streets, aei> Bridges, 

Vol. XVI., pp. 184, 186, 189, 192.' » 

( l) Local Government Act, 1888 (51 8c 52 Viet, c 41), s. S (i.) 

(m) Highways and Locomotives (Amendment) Act, 1878 (41 & 43 ¥w*Y 
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Sect. 4 .— Borou/jh Rate . 

Sub-Sect 1 .—Nature and Purposes. 

157. A borough rate iB made by a borough council (n) (including 
the oouncil of a county borough (<>)) under poweis derived from the 
Municipal Corporations Act, 1882 (p). As a rule, it is made upon 
eafch paiish liable to pay it, in a lump sum, and the share required 
from each ratepayer is levied from him, by the overseers, as part of 
the poor rate {q). In such cases the borough rate becomes a charge 
on, or part of, the poor rate (?), but may still be spoken of as 
“ made and levied by ” the council (s). In certain boroughs, how¬ 
ever, the boiough council collects the borough rate directly by its 
own officers ( t ). 

158. The rate is made for the purpose of replenishing the 
borough fund, out of which the expenses of the general adminis¬ 
tration of the borough are met (a), and may be applied to all 
purposes to which the borough fund is by law applicable (&). It 


o. 77), ss. 13, 20 ; Loccl Government Act, 1888 (51 & 52 Viet c 41), s. 11 
(13); It v Dolby, (1892J 2 Q B 736; and see title Highways, Streets, 
and Bridges, Vol XVI., pp. 12, 13, 125. 

( n ) As to borough councils, see title Local Government, Vol XIX., 
pp. 302 et seq. Many borough councils have local Acts which empower 
them to levy borough rates and regulate the method ot levy; the general 
law only is discussed in the present title. Where the special Act m force 
in the town or distnet incorporates the Towns Improvement Clauses Act, 
1847 (10 & 11 Viet c 34), ss 167, 168, 170—197, or the Town Police 
Clauses Act, 1847 (10 & 11 Viet c 89), s 70, rates may be levied under 
these provisions , but this is not a common case 

(o) A county borough council (see title Local Government, Vol XIX , 

p. 300) does not make a county rate, nor maintain a county fund (Local 
Government Act, 1888 (51 & 52 Viet, c. 41), ss 34 (3), 80 (5)), see title 
Local Government, Vol XIX., pp. 358, 368, noto (e), 369, note (p) 

(p) 45 & 46 Viet o 50, ss 144—149. 

{q) This is the procedure wherever a parish ss wholly within a borough 
and an older is made under the Municipal Corporations Act, 1882 (45 & 46 
Viet, c 50), s 145; see p. 80, post. In a divided parish, the borough rate 
may be raised by a separate rate (Municipal Corporations Act, 1882 (45 
& 46 Viet c. 50), s 146); but such a case is very rare. As to the 
duty of the ovenseeis to fix the rate per £ to be demanded fiom each 
ratepayer see p 80, post. As to collection ot the poor rate, see pp. 66 
et seq., aide. * * 

(r) Farmer r. London and Forth Western Bail. Oo. (1888), 20 Q. B. D. 
788 ; and see p. 70 , ante. 

(s) Noilh ^aitem Bail. Co. v. Sutton Oierseers (1886), 51 J. P. 165. 

(t) Municipal Corporations Act, 1882 (45 & 46 Viet c. 50), s. 250 (3). 

(«) Ibid, s 141(1) In many boroughs the expenses weuired for sanitary 

pui poses aie met by moans ol a general district rato; see p 82, post 
Certain classes of property, such as iailways, enjoy a three-fourths 
exemption from general distnet rate (sec p 85, post), but do not enjoy any 
corresponding exemption m respect ot the borough rate It is often, theic- 
fore, a matter pi moment Whether expenses are properly charged to the 
borough rate rather than to the general district rate; the answer frequently 
depends on the provisions of local Acts Certain rates for special purposes 
may also be levied by virtue of the Municipal Corporations Act, 1882 (45 
&M Viot c. 50), st 123; see title Local Government, Vol, XIX., p. 321. 

\b) Municipal Corporations Act* 1882 (45 & 46 Vict*o, 50), s v l49; and * 
iqe, further, title L 004 * Government, Vol, XIX., p. 321. 
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may be made retrospectively in outer to pay chaigeg and expenses ^ Gr r 4. 
incurred or which have come in comse of payment within six Borough, 
months before it is made(r). Rate. 

Sub-Skoi. 2, —bam of A w-vnent. 

159. The borough rate is assessed on the parishes, or parts of Assessment * 
parishes, liable to it in proportion to the total rateable value of the 011 P anshes - 
hereditaments in the parish, or part of a parish, which aro rateable 

to the poor rate, or in respect of which a contribution is made to the 
poor rate ( d). 

160. The total rateable value must be taken from the valuation Total lateabie 
list in force ( e ), or, if there is none, from the last poor rate (,/), unless value. 

the borough council causes an independent valuation to be made, 
as it may do if it does not consider the list or rate to be a fair 
criterion Qj). Where the paush contains agricultural land, the 
total rateable value for the purpose ot apportioning the borough 
rate must be reduced by an amount equal to one-lialt the rateable 
value of the agricultural land {It). 

An order which is in force for the rating of owners instead of 
occupiers under the statutory provision before referred to (t) applies 
to the borough rate(y). 

Sub-8bct 3 —Making of the Mate. 

161. The borough council may order a borough rate to he made when made, 
from time to time, according as the state of the borough land 
lequires it (A). 

162. For the purpose of assessing the rate, the borougli council powers of 
may call for any books of assessment in the hands of the overseers, borough 
and for copios of the totals of the assessments to imperial taxes {l) counci 
Whore the borough rate is to be levied by means of an order to the 

(c) Municipal Corporations Act, 1882 (45 & 46 Viet c 50), s. 144 (3). A 
similar pi ovision with regard to the geneial distnct rate appears in the 
Public Health Act, 1875 (3B & 39 Viet c 55), s 210; see p 83, post , and 
see, especially, Smith v Southampton Corporation, [1902] 2 K. B 244; 

A -0 v De Wmton, [1906] 2 Ch 106 

(d) Municipal Corporations Act, 1882 (45 & 46 Viet c 60), s 144 (4). 

The last clause brings into the total the value of properties to which the 
exemption of the Crown applies (see p 11, ante), but in respect of which the 
Crown makes a contribution to the rates, see p 48, ante But property to 
which any other exemption from poor rate applies is not included. 

(«) As to the valuation list, see pp 47 et seq, ante 

( f) Municipal Corporations Act, 1882 (45 & 46 Viol c 50), s 144 (6) 

(g) Ibid , s 144 (6) Ceitain provisions enablmg such a valuation to be 
earned out are contained in ibid , s 144 (7), (8) 

(h) Agricultural Bates Act, 1896 (59 & 60 Viet. c. 16), s. 3 (2); see 
p. 23, ante. 

(t) I e , under the Poor Rate Assessment and Collection Act, 1869 (32 & 

33 Viet c. 41), s. 4; see p 20, ante 

(j) Municipal Corporations Act, 1882 (45 46 Viet, c 50), s 147. Where 

(i e., in the majonty of cases) the sum required by a borough rate levied 
under this Act is m fact levied as part of the poor rate, the provisions of 
the Poor Bate Assessment and Collection Act, 1869 (32 & 33 Viet c 41), 
s. 3, and those of ibid,, s. 1, appear to apply equally with those of ibid., s. 4, 
which are specifically applied by the Municipal Colorations Act, J£82 
(45 & 46 Viet, c 50), s 147, and see pf> 19, 20, an U 

(fc) Municipal Co ip orations Act, 1882(45 & 46 Viet c 50), s 144 (1), (2). 

(f) lhd., s. 144 (7). The penalty for lailuie to produce such booty of 
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overseers yvt), the borough council has power only to order a rate 
for a particular total amount, and to assess the contributions 
requiied from each palish, leaving it to the overseers to fix the rate 
in the £ to be demanded from the individual ratepayer (n). 

Sub-Bect. 4 .—Appeal against the Hate. 

163 If ovei seeis think that their parish is aggrieved by a 
borough rate by mason of unequal assessment, the omission of 
another paush, or any just cause (<>), they may appeal against 
such pait of the rate as affects their parish to the recordor of the 
borough (ji), or,to the county quarter sessions (g) if the borough has 
no recorder 0). The appeal goes to the next practicable quarter 
sessions (s) 

Fourteen clear days’ notice of appeal must be given to the 
boioiigh council through the town clerk; and the notice must 
specify the grounds of appeal and be signed by the appellants or 
Ihoir attorney (/). 

164. The court has no power to quash the whole rate, but it 
may correct inequalities or omissions (u); and may order costs to be 
paid by such parishes or persons and in such proportions as it 
thinks fit (i). The boiough couucil cannot, by failing to defend an 
appeal, avoid an adverse decision («>). 

Sub-Sect, ft — Collection and Ret every, 

165. "Where the borough late is levied by means of an ordei to the 
ovei sews (i), they aie liable to pay the contribution required from 


assessment, or to permit copies thereof, oi extracts 1 herefrom, to bo taken, 
js a lino not exceeding £10, recoverable summarily (Municipal Corporations 
Act, 1882 (45 & 46 Viet, c 50), s 144 (12)) The penalty for iailuie on 
the part of the clerk to the Commissioners to make the required copies 
is a fine not exceeding £20, recoverable summarily (ibid, s 144 (13)). 
As to piocedure for recovery of the fines, see till# Magistrates, Vol XIX , 
pp. 581) et seq As to the Commissioneis, see note (m), p. 71, ante. 

(m) Undei the Municipal Corporations Aet, 1882 (45 & 46 Viet e 50), 
s 145 , see p 78, ante 

(u) Urn ham ('oipomhon v Fowlei (1880), 22 Q B D. 394, The council’s 
order may, however, mention also the poundage rate; the addition, 
though superfluous, is innocuous [ibid ) 

( o ) It in submitted that ietrospoctiveness beyond six months id a good 
gi oimd oi appeal, compare Smith v Southampton Corporation, [1902] 2 KB. 
214 ; but see It v Bath (Jtecotder)' (1839), 1 Pei &' Day. 622. 

(}>) See titli Magistrates, Vol XIX., p 622. 
tg) See ibid , p 618 

(r) Municipal Corpoiations Act, 1882 (45 & 46 Viet c 50), s. 144 (9). 

(*) Jfod compare It v Sutser Justices (1812), 15 East, 206; p. 61, 
ante The next practicable sessions will usually be the next sessions after 
the making of the rale, provided there is a reasonable time m which to 
give the notice of appeal; compare UV«t /tiding of Yorkshire County 
Council v Middleton PariJt Cbunnl, [1906] 2 K. B. 167 ; p. 75 ante. 

(t) Quartei Sessions Aet, 1849 (12 & 33 Viet. c. 45), s 1; compare R. v. 
Carmarthen (Recoider) (1838), 7 Ad. & El 756; and see title Magistrates, 
Vol XIX, pp 643,650. ' 

Ui) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 144 (10). 
(a) Ibid, s 144 (11) g 

(u>) Compart It. v. Stamford [Recorder) (1838), 2 Jui. 966. 

(sc) See p, 78, ante. 
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the parish, which they levy as part of the poor rate (a). If they SlCT - 4 - 
make default, the amount may ho levied by distress on their goods Borough 
under a warrant signed by the mayor and sealed with the.corporate Ra * 8, 
seal, or signed by two of the boiough justices ( b ). An overseei to 
whom the order is directed remains liable lo distress although ho 
has gone out of office before the distress is levied (c). 

Sect. 5 .—Watch Kate. 

166. A watch rate may be levied by the council of any borough Boroughs m 
in which such rate might be levied at the 31st December, 1882 (</), whlch rate , 
within such parts of the borough as are watched dfty and night raay ,e evK '' 
and as are declared by the council liable to watch rate ( c) The 

money raised is paid into the borough fund (/). 

167. The watch rate is levied upon the occupiers of all heie- Assessment, 
ditaments m the parts affected (</); but it is levied from owners 
instead of occupiers in the same cn cum stances as those m which 

the poor rate is so levied (h) Exemptions established bv local Acts 
are perpetuated (t). 

The rate is made upon an estimate of the annual value of the 
hereditament assessed (k). The total amount of the rate m the 


(al Municipal Corporations Act, 1882 (45 & 46 Viet c 50), R 145 (1), (2). 
As to collection m the rare case of a divided pansh, see ibid., s 146. 
Apparently the overseers may raise in respect ot the borough late 
n sufficient sum to pay the required contribution, although a poition of 
Ihe rate made by the overseers is irrecoverable by reason of inability 
to pay compounding agreements, empty Iiouscr etc ; compare R v. 
Aeu> Wmdsoi (Mayor) (1845), 7 Q 11 908; Cobb v Allan (1847), 10 
Q 13 683 

(6) Municipal Corporations Act, 1882 (45 & 46 Viet, c 50), s. 145 (3). 
Mandamus will not he to eniorce payment ot the contribution (R v Huns- 
let Overseers (1859), 1 E & 1$ 775). As to the nature of the remedy of 
distress, see title Distress, Vol XI., pp 117—119, and see ibid, pp, 210 
et seg. 

(c) Compare Jones v Johnson (1852), 7 Excli 452, Ex. Ch.; and, as to 
the defences open upon distress proceedings, see ibid. 

(d) The date ol the commencement of the Municipal Coipoi.itions Act, 
1382 (45 & 46 Viet. c 50) 

(e) Ibid, s 197 (1); and see titles Locxl Government, Vol. XIX, 
pp 320. note («), 321, Police, Vol XXII., pp. 487, 488. The circum¬ 
stances m which a watch rate may he ‘levied are, however, somewhat 
restricted by the Municipal Corporations Act, 1882 (45 & 46 Viet. c 00), 
s 197 (6), (7) Provisions as to a watch rato m a divided parish are 
contained m ibid., s 198 

(/) Ibid , s 200, and, as to the borough fund, see title Local Govern¬ 
ment, Vol XIX., pp 319, 320 

(g) Municipal Corporation* Act, 1882 (45 & 46 Viet. c. 50), s 197 (1). 

The “ occupier ” for this pm pose is the same as for the purpose of the 
poor rato; see pp 4 et seg., ante * 

(h) Municipal Corporations Act, 1882 (45 & 46 Viet c. 60), s. 197 (5); 
see pp. 19, 20, ante , and see note (j), p 79, ante. 

(t) Municipal Corporations Act, 1882 (45 & 46 Viet c 50), s. 197 (8), (9). 

(h) Ibid, s 197 (2), where annual value is specially defined in somewhat 
•different termB from rateable value fo^ poor rate pm poses. As to tile 
definition of the latter, see pp. 25 et seg., ante. 
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year must not exceed 8 d. in the £ on the net annual value of each 
hereditament rated ( l). 

The rate may be made yearly, half-yearly, or otherwise (m ); and 
the council has the same powers for making it as it has with 
regard to the borough rate (n). 

168. The council and the overseers have the same powers with 
regard to collection as they have in respect of a borough rate ; the 
watch rate is theiefore usually collected as in the case of a borough 
rate by means of an order to the overseers, who raise the money 
required as part of the poor rate (o), but it may also be collected 
by the borough council through its own officers (p). Any warrant 
required for the collection of the watch rate may be signed by the 
mayor aud sealed with the corporate seal ( q ). 

'Sect. 6.— General District Rate, 

Sub-Seot.,1 .—Nature and Purposes. 

169. The general district rate is a rate levied by an urban 
authority, that is, the council of a borough or urban district (r), 
for the purpose of defraying expenses incurred m the execution 
of the Public Health Acts («), or expenses directed to be defrayed 
in the same manuer. 

Such a rate may be made by the authority at any time when its 
district fund requires to be replenished ( t ). In ordinary cases ono 
uniform late is levied throughout the borough or district, but the 


(?) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), s. 197 (3). 
The rate cannot be levied at a higlier rate m the £ in order to compen¬ 
sate for a number of hereditaments bemg unproductive; compare lie 
Liverpool Ldnarif Act, Ex parte Brown (1862), 26 J P. 389. 

( m) Municipal Corporations Act, 1882 (45 & 46 Viet, c 50), s 197 (3). 

(n) Ibid , s 197 (4). It is submitted, however, that the borough council 
must speedy the rate in the £ at which the wjtch rate is to be levied (see 
ibid, s 197 (1), (3)), and that, to this extent Durham Corporation v. 
Fowler (1889), 22 Q B D. 394 (cited m note («.), p. 80, ante), doeB not 
apply. 

(o) Municipal Corpoialions Act, 1882 (45 & 46 Viet. c. 50), s. 197 (4), 
read with ibid., s. 145. As to collection of the borough rate, see p. 80, 
ante. As to collection of the poor late, see p. 66, ante. 

(p) Municipal Corporations Act, 1882 (46 & 46 Viet o. 50), s. *250 (3), 

{q) Ibid , s 199. 

(r) See titles Local Government, Vo]. XIX., pp. 262, 293 ; Public 
Health and Local Administk4tion, Vol. XXIII., p. 372. 

(s) For a list of the Public Health Acts, see title Publto Health and 
Local Administration, Vol. XXIII., p 361, note (a) The Public Health 
Act, 1875 (38 & 39 Viet, c 55), s. 207, piovides that certain authorities 
may levy these expenses by means of general district rates, and that 
certain other authorities are to levy them by means of other rates; aud the 
application of these provisions may be modified m certain circumstances 
by the Local Government Board under ibid., s. 208. For a detailed account 
of those provisions, see titles Local Government, Vol. XIX., pp 280 
et seq.; Public Health and Local Administration, Vol. XXIII., 
pp. 380 et seq. 

(t) Public Health Act, 1875 (38 & 39 Viet. o. 56), ss 209, 210. As to a 
geaeral district rate aud the finances oi an urban authority, see, further, 1 
title Local Government, Vol, XIX., pp. 280 et seq . 
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authority may divide its district into parts and make a separate SscT * 6 
general district rate on any part ( u ) General . 

District 

170. Besides being made prospectively the rate may be made Bate, 
retrospectively to raise money for the payment of charges and ~~ 
expenses incurred at any time within six months before the making ^retrospec- 
of the rate (r). It is, however, legitimate to make a genera] district tive effect 
rate for the purpose of meeting expenses incurred more than six 
months before the making of the rate, wheie the amount of such 
expenses was not definitely ascertained until judgment hud been 
obtained in an action, provided there has been no undue delay in 
bringing the action (w). On the other hand, an urban authority 
cannot, by borrowing from its bankers or from anyone else within 
six months before the making of the rate, give itself jurisdiction 
to make a rate for the payment of debts incurred substantial time 
before the six months period began (r). 


171. Any limit imposed by a local Act upon the amount of a rate Effect of 

to be made by an urban authority does not apply to a general limitation iu 
, ■ j , i \ local Act. 

district rate (a). 

Sub-Sect 2 —Perrons Rateable. 


172. A general district rate is made directly upon tho person Persons rate- 
liable to pay it. Except whore the pin visions as to the rating of 

-- 1 -— occupation. 

(u) Public Health Act, 1875 (38 & 39 Viet c 55), s 211 (4) Any 
expenses incurred in common for two or more pails must m such a case 
be equitably apportioned. As to dividing the district, see, further, title 
Local Government, Vol XIX., p 281, note (I ), and compare R. v. London 
and Buqhlon Rail Co (1879), 4 Q B D 389 
(n) Public Health Act, 187.) ^38 & 39 Viet c 55), s 210 In calculating 
this penod of six months the time during which any appeal or other pro¬ 
ceeding relating to the rate is pending is excluded {ibid ) It is not clear 
what this means; see, generally, title Local Government, Vol. XIX, 

p 281 

(to) Wolstanton Untied Urban Council x Timstall Uiban Council, [1910] 

2 Ch 347, where a mandamus issued oidenng the rate to be made (but see 
S. C , [1911] 1 Ch. 229, 0 A ), and the decisions on similar points m refer¬ 
ence to special expenses rates were followed, namely, R. x Leiqk Rural 
Council, [1898] 1 Q B 836, C. A., and Croydon Corporation x. Croydon 
Rural Council, [1908] 2 Ch 321, C. A , cited in note (p) p 9ft, poet The 
Public Health Act, 1848 (11 & 12 Viet o 03), s 89, contained a similar pro¬ 
vision, and in tb’e following eases where the circumstances were more or 
less comparable to those in Wolstanton,United Uiban Council x. Tumtall 
Urban Council, supra, rules for mandamuB ordering* the making of tho 
jate were granted •—R x Rotherham Local Board (1858), 8 E. & B 906 ; 

Snare x. Buileij Local Boaid of Health (1859), 23 J P. 420; Ward v. 

Lowndes (1859), 1 E. &E 940,956; Worthington v ITniton (1865), L. R 1 
Q B 63 For a case wheie a mandamus was refused on the ground of 
undue delay, see Bvrland x. Kingston-vpon-Hnll Local Board of Health 
(1862), 3 B.&S 271 

lx) This is the effect of the decision m Smith x Southampton Corporation, 

[1902] 2 R. B 244; A -O x Be Winlon, | lO'ftfi] 2 Ch 106 , and see A.-G 
v. Tottenham Urban District Council (1909), 73 J P 437 
(a) Public Health Act. 1875 (38 & 39 Viet, e 55), s 227; compare 
Walsall Overseers x. London and North Western Rail Co (1879), 4 App Cas. 

467, per Loid Hatherley, at p. 476; Hill v. (hedton Urban District 
Council (1898), 80 L. T. 861, C. A.; and see title Local Governme&t, 

Vol. XIX., p. 281, note (1c), 
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owners apply (ft), the rate is made upon the occupier of all kinds of 
property for the time being by law assessable to any rato for the 
relief of the poor (c). Consequently, the principles which determine 
rateable occupation for the purposes of poor rate also apply to the 
question who is the rateable occupier for the purposes of the general 
district rate ( d ); and the total exemptions which apply to the poor 
note also apply to the general distuct rate (c). 

Where any kmd of property is exempt by any local Act from 
rating m respect of any of the purposes for which general district 
rates can be made, the exemption applies also to the general 
district rate, •but not so as in any way to enlargo the scope of the 
exemption (/). 

Exemptions formeily applying to particular properties in respect 
of a sepai ato highway rate appear to apply in respect of that part 
of a general district rate which is raised for the purpose of repair¬ 
ing highways (y). 

173. At the option of the urban authority the owner ( It ) may be 
rated instead of the occupier in certain cases, the owner himself 
having no option m the mattei Such cases aie —(1) where the 
rateable value of the piemises does not exceed 1*10, (2) where the 
preiuisos are lot to weekly or monthly tenants; (3) where the 
premises are let in separate apartments; (4) wlieie the rents 
become payable or are collected at any shortei period than quarterly. 
The urban authonty may at its option, in any of these cases, rate 
the owner whether the premises aie occupied or not (j). An 
owner who is rated under these provisions is rated upon a reduced 
amount!;); but they do not apply where the owner is himself the 
occupier (/.) 

The provisions of the Public Health Act, 1875(0, do not 
affect any lease, contract, or agreement between landlord and 
tenant (m) Consequently, notwithstanding those provisions, any 
covenant between landlord and tenant providing that either party 


(ft) See the text, wfia. 

(c) Public Health Act, 1875 (38 & 39 Viet c 55), 6 211 (1) 

(d) See pp 4 et seq , ante 

(e) See pp 21, 22, ante There are also certain partial exemptions 

which apply to the general district rate and not to the poor rate; for 
these, see pp 85. 86. post . 

(/) Public Health Act. 1875 (38 & 39 Viet c 55), s 211 (1) (e) The 
Local Govemment,Board by provisional oider may duoct that the exemp¬ 
tion shall not apply to the geneial distric t late 

(g) See Ferrand v Bmgley Urban Council, [1903] 2 K. B. 445; title 
Highways, Streets, and Bridges, Vol XYI, pp. 90, 91. 

(ft) The word “ owner ” m the Public Hoalth Act, 1875 (38 & 39 Viet 
c. 55), means (ihd, s 4) the person who receives the rack-rent or would 
receive the same if the pi onuses were let at a rack-rent, and includes agents 
and trustees; sec title Public Health and Local Administration, 
Vol. XXI fI, p 427. note {04 Agents oi trustees may therefore be ratod 
undeT tlic provisions referred tom the text, supra 

(i) Public Health Act, 1875 (38 & 39 Viet, c 55), s. 211 (1) (a); iff. v 
Barclay (1882), 8 Q B. D. 486, C. A. 

(j) See p 87, pout. 

<A) ~ 
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shall hear the general district rate is binding as between the 
parties (n). 

Srn-Srcr 3 —Duns of A'Kwnent. 

(] ) I‘i timnal 


Sect. 6. 

General 
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174. The general district rate is assessed on the full net annual 
value ascertained by the valuation list for the time being in’force, 
or, if there is no such list (o), by the last poor rate (]>). The “ full 
net annual value ” has the same meaning as “ rateable value ” in 
the statutes applying to the poor rate (q). 

If the assessment appearing in the valuation list in*force at the 
time of the making of the geneial district rate is subsequently 
reduced as the result of an objection or of an appeal against the 
poor rate,the reduction applies to the general district rate also (>). 

By reason of the existence of certain partial exemptions (,0, the 
provisions of the Agricultural Bates Act, 1896 (f), do not apply 
to a general district rate (a). 


Meaning of 
.“full net 
annual 
value." 


(u) Partial H tempt ions. 

175. Tn respect to pioperty of certain special classes, the general riawe^ of 
district rate is made, not upon the whole, but upon one-fourth part property 
only of the net annual value (b). Such classes of propoilyaio — one'-fourth 
(1) tithes and tithe commutation rentcharge u), (2) land used as net annual 
arable, meadow, or pasture ground only (d) ; (3) land used as wood- valuc - 
lands (e ); (4) land used as market gardens or nursery grounds (J ); 


(») As to covenants to pay jates, see title Landlord and Tenant, 
Vol XVIII, pp 489 tt fteq 

(o) As in parishes to which the Union Assessment Committee Acts 
(see note (v), p 45, ante) do not extend; see pp. 45, 46, ante 

(p) Public Health Act, 1875 (38 & 39 Vicl c 55), s 211 (1) As to 
valuation lists and the values Bhown m them, sec pp 47 et *eq , ante 

( q ) Public Health Act, 1875,(38 & 39 Viet c 55), s 4 For the meaning 
of “ rateable value ” fox poor rate puiposes, see pp 25 et seq , ante 

(r) Sheffield Waterworks Co v Sheffield Coiporatwn (1885), 50 J. P 6; 
and compare Keeton v Sheffield Coal Co , [1901] 2 K B 26 Powers to 
amend the general district rate are contained m the Public Health Act, 
1875 (38 & 39 Viet, c 55), s 221 The making of a new or supplemental 
valuation list does not appear to affect a general district rate made before 
the approval of that list 

(s) See the text, mjra 

(t) 59 & 60 Viet c 16. 

(a) Ibul, b. 1 (2) (a), see p 23, ante 

(b) Public Health Act, 1875 (38 & 39 Viet, c 55), s 211 (1) (b) 

(c) As to rates assessed on tithe, see title Ecoi.esia.ntical Inw, Vol XI., 
pp 749, 750, pp. 3, 4, 17, 45, ante. 

(d) When any nght of sporting over such land is severed from the occu¬ 
pation and is let, and is therolore separately rateable under the Rating 
Act, 1874 (37 & 38 Viet c 54), s 6 (see pp 44, 45, ante, and see note («), 
p. 4, ante), the present exemption does not apply to that light (Alton 
Urban Council v. Spicer, [1904] 1 K B 678) 

(e) As to what are woodlands for rating purposes, see the Rating Act, 

1874 (37 & 38 Viet, c 54), ss 3 (1), 12; pp. 4, note (d), 44, ante The 
decision in Alton Urban Council v. Spicei, supra, applies to a right of 
sporting over woodlands. . . * 

(/) These words apply to land with greenhouses or glasshouses upon it, 
psedby a market gardener for the purpose of growing fruit or vegetables 
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(5) land covered with water (g); (6) land used only as a canal or 
towing-path lor the same (h); (7) land used only as a railway (?) 
constructed under the powers of any Act of Parliament for public 
conveyance ( k ); (8) land used as orchards (/); and (9) land used as 
allotments (m) 

for safe in the course of his business (Purser v. Worthing Local Boaid of 
* Health (1887), 18 Q. B D 818, C A.); compare Smith v. Hiclmond, [1899] 
A. 0. 448, decided under the Agricultural Rates Act, 1896 (.">9 A 60 Viet 
c. 16); and see p 23, ante 

(q) These words apply to the reservoir of a water company (Southwaik 
and Vauxhall Water Co v Hampton Urban Council, 11899] 1 Q. B 273, C A ,- 
affirmed flOOOJ A C 3); but they do not appear to apply to the pipes and 
mains of a water company (H v Thrminqham W ato works Co (1861), IB &S. 
84, decided upon similar words in a local Act) They apply to the filter 
beds of a water company, although these are, in the course ot business, 
loit dry from tithe to time, and to a canal used for convoying water to those 
filtei bods, but not to adjoining land ; thus, where a hereditament consists 
only m part of land covered with water the exemption applies to that 

E art only [East London Waterworks Co v. Leyton Sewer Anthonty (1871), 
R. 6 Q B. 669, decided under the Sewage Utilization Act, 1867 (30 & 31 
Viet. c. 113), but held m Smith’s Dock Co , Ltd. v Tynemouth Corporation 
[1908] IK B 948,955,956, <1 A , to govern the interpretation of the words 
m the Public Health Act, 1875 (38 & 39 Viet c 55) Theso woids also 
apply to land flouting a uvei and excavated so that the waters of the nvor 
flow ovei the land, while floating pontoons for the repairing of ships 
are held in position over it (Smith’s Dock Co, Ltd. v. Tynemouth Cor¬ 
poration, (1908] 1KB. 315, 948, 0. A ). The same expression appearing 
m the Local Government Act, 1858 (21 & 22 Viet c 98), s 55, has been 
held to apply to the basm or icservour of a wet dock, but not to the ware¬ 
houses, cranes and other appurtenances (Newport Dock Co v Newport Local 
Beard of Hetdth (1862), 2 B AS. 708. 

(h) As to canals and towing-paths, Bee titles Railways and Canals, 
Vol. XXIII, pp 779 etscq , W iters and Watercourses 
(i) As to railways gcneially, see title Railways and Canals, Vol. 
XXIII, pp 619 ft seq. 

(k) Public Health Act, 1875 (38 & 39 Viet, c 55), s 211 (1) (b). The 
word “ only ” is to be lead in heie ( Swansea Improvements and Tramway 
Co v. Swansea Uiban Sanitaiy Authority, £1892] 1 Q. B 357; Wakefield 
and District Light Hallways v. Wakefield Cor potation, [1907] 2 K. B. 256, 
C. A., affirmed [1908] A. C 293) The actual construction of the railway, as 
well as its user for public conveyance, must have been authorised by Act 
of Parliament (North Eastern Bail Co v. Leadgate Local Board (1870), 
L R. 5 Q B. 157, decided under the Local Government Act, 1858 (21 & 22 
Viet, c 98), s. 55). The words in the Public Health Act, 1875 (38 & 39 
Viet c 55), s 211 (1) (b), apply to a light railway construct<*d upon the 
public stieets under an order made in pursuance of the Light Railways 
Act, 1896 (59 if 60 Viet. c. 48) (Wakefield and District Light Hallways 
v. Wakefield Corporation, supra), to a railway constructed fox public con¬ 
veyance under the powers of a special Act, although described in the Act 
as a tram road ( Blackpool and Fleetwood Ttamroad Co. v. Thornton Urban 
Council, 11907 ] 1 K. B 568,0. A.: affirmed [ 1909] A. C 264), and to a tram¬ 
way constructed under the Tramways Act, 1870 (33 & 34 Viet c 78) 
(Metropolitan Electric Tramways, Ltd v. Tottenham Urbrn Council, [1912] 
2 K B 216, C. A., overruling Swansea Improvements and Tramway Co. v. 
Swansea Urban Sunitan/ Authority, supra) ; see, generally, title Tramways 
and Light Railways In order to be within the exemption it is 
sufficient that the railway should be open to the public for the conveyance 
ot goods on payment of tolls; it need not be open for passenger traffic 
(Newport Dock Go. v. Newport Local Board of Health , supra). It is 
cot dear winch of the appurtenances of a railway, eg., platforms, 

(l), (m) For notes (l) and (m) Bee next page. 
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176. Where it appears to an urban authority that any premises ssct. 6 , 
were sufficiently drained before the construction of a new sewer General 
laid down by it, it may make such a reduction in the rate charged District 
in respect of those premises, and for such time, as it deems just («). ^ e - 


(m) Reduction where Owners are Rated. Relief againit 

expenses ol 

177. In cases where the owner is rated instead ol the occupier (o) 8ewera 2 e 
he is assessed upon a sum not less than two-thirds and not more * W ll ® re owner 
than four-fifths of the net annual value appearing in the valuation rate 
list(p), or the poor rate where there is no such list (a); the 
precise Bum is, between those limits, at the discretion of the uiban 
authority. 


Where the owner is assessed in respect of tenements whether Assessment of 
occupied or unoccupied, the urban authority must assess him upon teaeme “ t '’ 
one-half only of the net annual value (b). , unoccupied. 


Sub-Sect 4 .—Making oj the Rate. 


178 Before proceeding to make the rate, the urban authority Estimate of 
must cause an estimate to be prepared showing the sums lequired theiate ‘ 
for each of the purposes for which the rate is to be made, the rate¬ 
able value (c) of the property assessable, and the necessary amount 


station buildings, Bidings etc. are included within the exemption; 
see South Wales Rail Co. v Swansea Local Board of Health (1854), 4 E. & B. 
189 ; Midland Rad. Co. v. Birmingham Corporation (1866), 30 J. F. 197 ; 
North Eastern Rail Co. v. Scaiborouqh Local Board (1869), 33 J. P. 244 ; 
London and North Western Rail Co. v Llandudno Improvement Com - 
missioners, [1897] 1 Q B 287; Lancashire and Yorkshire Rail Co. v. 
Liverpool Corporation (1912), 107 L T 261. None of these cases were 
decided under the Public Health Act, 1876 (38 & 39 Viet c. 55 ); but upon 
piovisions closely analogous. In Lancashire and Yorkshire Rail Co v. 
Liverpool Corporation, supra (which dealt with goods stations), it was held 
that the decision m London and North Western Rail Co. v Llandudno 
Improvimerit Commissioners, supra, earned the exemption beyond the true 

E nnciple laid down in the eartier cases; and that the exemption must be 
nuted to land used as a lailway, as distinguished from land used for 
works and conveniences, or tor the purposes of a railway company, which 
include the business of a carrier. As to goods-yards and wharves in 
special circumstances, compare Williams v London and North Western 
Railway, [1900] 1 Q B. 760, C. A ; R v. Taf Vale Rail Co (1857), 22 
J. P. 21. As to thq rateable value of railways for the purposes of pool rate, 
see pp. 30 et seq., ante. 

(1) Public Health (Bating of Orchards) Act, 1890 (53 & 54 Viet c 17) 
\m) Allotments Eating Exemption Act, 1891 (54 & 55*Vict c. 33). The 
term “ allotment ” means any parcel of land of not more than two 
acres m extent and let as an allotment and cultivated as a gardcu or a 
farm, oi partly as a garden and partly as a farm; and see title Allotments, 
Vol. I, p 357. 

(n) Public Health Act, 1875 (38 & 39 Viet c 66), s. 224. 
p) See p. 84, ante, 
p) See pp 47 et seq, ante. 

a ) Public Health Act, 1875 (38 & 39 Viet. c. 56), s. 211 (1) (a), proviso. 
Where the owner is also the occupier, ibid , s. 211 (1) (a), does not apply, 
and the owner is rated on the full net annual value (R. v. Propert , [1911] 1 
K. B. 83); and see p. 84, ante 

• (6) Public Health Aot, 1875 (38 & 39 Viet. c. 66), s. 214 (1) (a), proviso; 
S. v. Barclay (1882), 8 Q. B. D. 486, C A 
(c) As to rateable value, see pp. 25 et seq, ante. 



Rates and Rating. 


SSOT. 6. 

General 

District 

Rate. 


Notice of 
intention to 
make the iate 


Inspection of 
valuation list 
or poor rate 


Making and 
publication 


Amendment 
ul the rate. 


of the rate in the A'. After approval by the urban authority, the 
estimate is entered m the rate-book, and is open to public inspection. 
It is not part of the rate, and does not affect its validity (d); but, if 
the rate is challenged upon appeal 4 as having been made for an 
improper purpose, tho estimate may be looked at in order to make 
out a pi rnd facie case against the rate (c). The estimate may bo 
inspected m the same way as the rate (,/). 

• Further, the mban authority must give public notice of its 
intention to make the rate and of the time when it intends to do so, 
and of the place where a statement of the rate may be inspected (fj). 
Tins notice must be given in tho week piecedmg the malting of the 
iate and at least seven days previously thereto, but the notice need 
not be proved in any proceedings for recovery of the rate (g) 

Foi the purpose of assessing general district rates, any person 
appointed by the uihan authout) may inspect and take copies or 
extiacts from any valuation list or poor rate witlnn the district (h). 

179. The rate is made in writing under the common seal of the 
urban autlioi lty (i), and it may commence at such times as the 
urban authority thinks fit (A.). No allowance by justices is necessary. 

The form oi the iate is appointed by the urban authority from 
time to time(/i). If the authority does not know the name of the 
person who is liable to bo rated, he may be described as “uwnei ” 
or “oceupiei " of the premises assessed (/) 

The rate must be published in the same manner as a poor rate(wi), 
but, unlike the poor rate, does not appear to be tendered invalid by 
want of publication («). Any person interested in, or assessed to the 
rate, may inspect it, and take copies or extracts free of charge (o). 

The production of the rate-book is pi mid Jacic evidence of the 
making and validity of the rate {p). 

180. The urban authority may amend the rate when necessary, 
sillier by inserting the name of any person who is entitled to have 


(d) Public Healtli Act, 1875 (38 & 30 Viet <• 55), s 218. 

(e) Smith y Southampton Corpoiation, [1902] 2KB 244; and see 
p 83, ante. 

( f ) Pubbe Health Act, 1875(38 &. 39 Viet c 55), s 219; and see the 
text, supra 

(g) Public Health Act. 1875 (38 & 39 Viet, c 55), s 210 Thi? dates of 
tho publication and ot the making of the iate are excluded in computing 
the seven days (R, v 8 hropshne,Justices (1838), 8 Ad & El 173; Young 
v Rigqon (1840), 6 M. A W. 49 ; Rob tit son v, Robinson (1861), 30 L, J. 
(P. M. & A ) 189) 

(A) Public Health Act, 1875 (38 & 39 Viet. c. 55), s 212. 

(i) Ibid , s 210 

( k ) Ibul, s 222 

(l) Ibid, s. 220 

(m) Ibid , B 222 , compare If. v Wolferstan, [1893] 2 Q. B. 451. The 
manner of publishing a poor rate is described at p. 56, ante 

(«) Compare Le, Feuvre. v* Miller (1857), 8 E. & B 321. 

(o) Public Health Act, 1875 (38 & 39 Viet c 55), s 219. The penalty 
for refusing to permit inspection, or to allow copies or extracts to be 
taken, is a fine not exceeding £5 (ibid ) As to the recovery of penalties, see 
title Pubt.ic Heaith and Local Administration, Vol. XXIII., pp. 367 . 
ei*stq. • 

ip) Pubho Health Act, 1875 (38 & 39 Viet. o. 55), s. 223. 
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his name inserted and who makes a claim, or by inserting the name SB0T - *• 
of any person who ought to have been assessed, or by omitting the General 
name of any person who ought not to have been assessed, or by District 
jaising or reducing the assessment of any person who has been 
undei-rated or over-rated (a). Tho power of raising or reducing , 
the assessment may, it would appear, be exercised in the following 
cases:—where the rate does not correctly follow the pooy rate 
valuation, or where the poor rate valuation has been altered orf 
objection or appeal since the rate was made, and so as to affect 
the rate (b); or where effect has not been given in the rate as 
originally made to the three-fourths exemption allowed by the 
statute (c). 


Sub-Sect 5 —JRnnedm of Ilatepayeis 

181 As the general disirict rate follows the poor, rate valuation Objection 
of the premises and is assessed upon the same premises as the poor 
rate (d), a person, assessed to a general district rate, whose grievance va ua lon 
is either that the valuation of his premises is too high, or that he 
ought not to have been assessed at all, must make an objection 
against the valuation list foi poor late, and, if he does not get 
sufficient relief by that means, he must appeal against the poor rate 
itself (e). 

Aliy ground of appeal against the general district rate which does Appeal 
not also affect the poor rate valuation may be raised upon appeal 
against the general district rate, as, for instance, that the three- c ra e ’ 
fourths exemption (f) has not been allowed (_/), or that the rate is 
bad because made letrospectivoly foi more than six months ((f). 

182. A person who deems himself so aggrieved may appeal n ( mii, to 
against the rate to the next court of quai ter sessions holdon not whicil apr -d 
less than twenty-one days after the demand of the rate {!<) lm 

(a) Public Health Act, 1875 (38 & 39 Viet c 55), s 221 

\b) Ibid, s 211 (1), makes»it necessary lor the general district rale to 
follow the poor rate valuation (see pp 4b et seq , ante), except in cases 
of partial exemption Slit (field W aterworla Co v Sheffield Corporation 
(1885), 50 J P 6, decides that the general district rate must be altered 
when the pool rate valuation is altered on objection (see the text, infra), 
and this appears also to bo the effect of an alteration of the poor rate 
on appeal, compare Keeton v Sheffield Goal Co , [1901] 2 K T5 26 ; and 
see p 64, 'ante As to rights ol appeal against the amendment, see 
p 90, post ; and as to the collection of an amended rate, see p. 92, post 

(c) Granted by the Public Health Act, 1876 (38 &<39 Viol, c 55), 

B 211 (1) (b); see pp. 85,86, ante. 

( d) Public Health Act, 1875(38 & 39 Viet, c 55), s 211 (1); and sec 
p 84, ante Ab to rateable occupation for the purposes of the pool late, 
see pp. 4 et seq , ante 

( e) If the person aggrieved thus obtains a reduction or omission of his 
assessment, he will get the same rebel in respect ol the general district rate 
affected (Sheffield Waterworks Go v Sheffield Corporation, supra, Keeton v. 

Sheffield Coal Co , supra, see p 85, ante) , and 4ee note (6), supra. 

(/) See, eg.. Smith's Dock Co, Ltd v Tynemouth Corporation, [1908] 

1 K. B. 315, 948, C. A.; and see pp. 85. 86, ante. 

(q) See, e g.. Smith v. Southampton Corporation, [1902] 2 K. B 244; 
and see p. 83, ante. Such a ground of objection can apparently be taken 
dtaly on appeal; compare B v Streetfield (1863), 27 .T P 391. * 

(h) Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 269 (1); and see 
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payment, 


Demand. 


He must give notice of appeal to the urban authority within 
fourteen days after the demand of the rate (i). The urban authority 
is entitled to fourteen clear days’ notice (k ); consequently, in order 
to give notice in time to the proper court of quarter sessions, the 
appellant will often find that he must give his notice much less 
than fourteen days after the demand. If the rate is made in 
respect of property situate in a quarter sessions borough, the appeal 
•goes to the recorder ; if not, to the quaitor sessions for the county, 
division, or riding (1). 

The notice must state the ground of appeal (i), and should specify 
the premises concerned m exactly the same way as they are 
numbered find described in the general district rate. The notice 
may be given by serving the clerk to the urban authority; and 
it may bo served by post, in which case it is deemed to have been 
served at the, time when it would be delivered in the ordinary 
course of post (m). Proof of the letter being properly addressed, 
prepaid (in, and put into the post is sufficient proof of service (m). 

Immediately after giving notice, the appellant must enter into 
recognisances with two sureties before a justice of the peace, unless 
the justice allows some other security (o), 

183. The court may amend or quash the rate and award costs 
in the same way as upon an appeal against the poor rate, and the 
costs awarded may be recovered in the same way (p). 

184. Tn addition to any right of appeal, there are a limited 
number n! defences on which the ratepayers can rely when resisting 
the making of an order for payment when proceedings are taken 
for recovery of the rate (?). 

Sub-Sect. 6 —-Collection and Rearvery. 

185. The urban authority appoints the persons who are to collect 
the general district rate, and may direct it to be collected with any 

title Public Health and Local Administration, Vol XXIII., dd. 36fl 
370. ™ 

(») Public Health Act, 1875 (38 & 39 Viet. e. 55). s. 269 (2): B. v 
Barnet Sanitary Authority (1876), 1 Q 13 I) 558. 

(7c) Quarter Sessions Act, 1849 (12 & 13 Viet, c 45), s. 1. That is, the 
day of giving the notice and the first day of quarter sessions arc both 
excluded in computing the fourteen days (Liffin v. Pitcher (1841). 1 Dowl 
(N. s ) 767). ' 

(l) Public Health Act, 1875 (38 & 39 Viet. c. 55), s 269 (]). As to 
county and borough quarter sessions, see title Magistrates, Vol. XIX., 
pp 618 et seq. 

(m ) Public Health Act, 1875 (38 & 39 Viet c. 55), s. 267; and see 
title Public Health and Local Administration, Vol XXIII., p. 371. 

(n) Walthamstow Uiban Distrust Council v. Uenwood, [18971 1 Ch. 41 

(o) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 269 (3). 

{p) Ibid., s. 269 (5). As to the powers ol quarter sessions on an 
appeal against a poor rata, see pp 61, 65, ante. Tbe proviso to the Public 
Health Act, 1875 (38 & 39 Viet c. 55), s. 269 (6), gives the court 
power to order the levy of moneys charged by the rate, even though the 
rate itselt be quashed. On an appeal against a general district rate, the 
court has, of qpurse, no power to alter the valuation of the premises 
•assessed, because this valuation necessarily follows the poor rate valuation. 

(?) free p 92, post. ' 
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other rate or tax (/). A demand for the actual earn due, so far as " Sj!:CT - 6 
ascertainable when the demand is made, must be made in writing (s). General 

It may be served by delivery to, or at the residence of, the person District 

assessed, or may be sent by post by a prepaid letter, in which case ^ ,a ^ ,e ' 

proof of the. posting and prepayment (/) of a properly addressed 
letter is sufficient proof of service (a). If the person assessed is * 

described in the rate merely as the “ owner ” or “ occupier ” of the 
premises, he may be so described in the demand note, win elf may , 
be served by deliveiv to some person on the premises, or, if there is 
no such person, by being affixed thereon ( v). 

No time is limited for the demand, 

186. If any person assessed fails to pay the lato when due and Summons, 
for the space of fourteen days after it lias been demanded of him as 

above mentioned (a), any justice may summon the defaulter to 
appear before a court of summary jurisdiction (b) and show cause why 
the rate should not be paid(c). A similar summons may issue at 
any time after the demand on a person who quits or is about to quit 
any premises without payment of the rate due from him in respect 
thei eof and who refuses to pay(c). The summons in either ease 
must be issued within six months of the demand, but if the amount 
due has been reduced in consequence of an appeal agaiust the poor 
rate, and a reduced demand is made for that reason (or, it is sub¬ 
mitted, for any other legitimate reason), the six months run from 
the date of the reduced demand (d). The summons may be for 
arrears of poor rate as well as of general district rate (r), and the 
complaint and summons may be in respect of several sums (J ). 

187. If, upon proof of service, the defaulter fails to appear, or if Order foi 
no sufficient cause for non-payment is shown, the court may make P d J -meIlt - 
an order for payment of the anears (if). 

(r) Public Health Act, 1875 (38 & 39 Viet. c. 55), 8 222 

(s) Ibid , b. 256 ; Keeton y. Sheffield Coal Co , [1901J 2 K B 26; compare 

Mansel v. lichen Overseen, [1906] 1 K. B. 221; see p 66, ante, and 
see p 92, post. 9 

(t) Walmamstow Urban District Council v. Benwood, [1897] 1 Ch. 41, 

(«) Public Health Act, 1875 (38 & 39 Viet c. 65), b. 267. 

(u) Ibid , ss 220, 267. 

(а) See p. 90, ante. 

(б) As to proceduie before courts of summary Jurisdiction, sec title 
Magistrat.gs, Vol ,XIX., pp 589 et seq. 

(c) Public Health Act, 1875 (38 & 39 Viot. c. 56), 8. 256; aud Bee title 

Distress, Vol. XI., p 216. • 

(d) Summary Jurisdiction Act,, 1848 (11 & 12 Viet c 43), s. 11; Keeton 
v. Sheffield Coal Co., supra 

(«) K- v Glover, Ex parte Hornsey District Council (1900), 35 L. J 269. 

(/) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), a. 8. 

See also the Poor Rates Recovery Act, 1862 (25 & 26 Viet, c 82) 

ig) Publio Health Act, 1875 (38 & 39 Viet c 55), s 256 ; and see title 
Distress, Vol. XI., p. 216. The publication of notice of intention to 
make the rate need not be proved (Public Healtfi Act, 1875 (38 fe 39 Viet, 
o. 56), s. 210 ; seo p 88, ante) ; and neither the making of an estimate 
under the Public Health Act, 1875 (38 & 39 Viet c. 55), s 218 (see p. 

87, ante), nor the publication of the rate under the Public Health Act, 

1875 (38 & 39 Viet. c. 55), s. 222 (see p 88, ante), are essential to the 
making of an ordei for payment, see Le Feuvre v. Miller (1857), 8 E. & B.» 

321. > 
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188. It is not possible to give any exhaustive definition of a 
“ sufficient cause for non-payment,” for, though the person sum¬ 
moned may probably take any objection that would be open to him 
upon proceedings foi distress for poor rate, so far as those objec¬ 
tions apply at all to the general district rate, it may be that the 
words quoted allow him to raise other objections also in answer 
to a summons loi arrears of general distinct rate (h). At the same 
t time It does not appear that every ground that would be open to 
him in an appeal against a general district late is open to him in 
pioceedings foi recovery of that rate. Thus, he cannot in such 
proceedings take the giouml that the rate is retrospective beyond 
six months h), or is made foi improper objects (;), or that there is 
a concurrent rate, previously made, in existence relating to the same 
property (/>), or that (if the promises in lespecl of which the rate is 
made ai e within the disti ict of the rating authority) an exemption 
created by a Ideal Act attaches to those premises (1), or that he is 
not m occupation of all the property rated if the description in the 
rate is satisfied by property which he does occupy (m). On the other 
hand, where the exemption is created by a public Act of which the 
Vi hole world has notice, that exemption is a sufficient cause for 
non-payment, and may be taken as a giound of objection in these 
proceedings (»). 

189. Other matters within the jurisdiction of the court hearing 
such a summons are *—the question whether the premises m respect 
of which tlie late is demanded are included within the area of the 


(7t) It was formerly thought that the jurisdiction of the justices was the 
same in proceedings foi recovery of general district rate as in those for 
recovery of poor rate (ll v Uannarn (1886), 34 W. R 365. V A.). As to 
the extent ol their jurisdiction m proceedings of the latter kind, see title 
Distress, Vol XI, pp 210 etseq But moie recently it has been held that 
the words quoted in the text, supra (which do not occur m the poor late 
statutes), have the effect of making the jurisdiction somewhat wider in 
the case of general district rate (Dixon v. Blackpool and Fleetwood Tram- 
iood ('o , [1909] 1KB 860, following Sheffield Waterworks Co v Sheffield 
Coi[motion (1885), 50 J P. 6 ; Blackpool (Aid Fleetwood Tramroad Co v. 
Bispham with Norbieck Urban Council . [1910] 1 K. B 592) It should be 
noted that, publication not being essential (see p 88, ante), and allow¬ 
ance by justices not being required at all m the case ol a general district 
rate (see p 88, ante), neithei ot these matters can be raised m proceedings 
for recovery ol such a rate 

(*) B v Stieetfteld (1863), 27 J P 391; seep 83 .ante. 

0) Tmton Local Board of Bealth v Davis (1860), 2 h!. & E. 678, decided 
ider the Public Health Act, L848 (11 & 12 Viet c 63), s 103, which con¬ 
tained the same‘words as those quoted in the text supra 
(k) Sandqale Local Board v Pledqe (1885), 14 Q B 1). 730 
(/) R v Uannarn (1886), 34 W. JR. 355, C A. 

(m) Margate Corporation v Pettman (1912), 76 J P. 145 

(n) This pnnciplc was laid down in B v. Uannarn , supra, by Bowen, L. J., 
at p 356, and has now been applied to a case where the rate was a rate 
authorised by a lotal Act, m the nature of a general district late, and 
I lie exemption was created by the same local Act, in which Act the 
words “ sufficient cause for non-payment ” appeared (Dixon v. Blackpool 
and Fleetwood Tramroad Co., supra, at p. 872) It appears to follow 
from this decision that a partia. exemption under the Public Health 
Act, 1875 (38 & 39 Viet e 55), s 211 (1) (b), is a matter which can be raised 
jn answer to a Simmons for recovery of the general district rate itself j 
see also 2. v Shuttlewoiih, Ex farle Tickle (1908), 72 J. P. 329. 


un 
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rating authority (o); the fact that, although the valuation list, which Sect. g. 

the general district rate is bound to follow, has been altered upon General 
objection, the general district rate has not been amended District - 
accordingly (p); where the owner is rated instead of the occupier, 
the question upon what proportion of the rateable value he ought 
to be assessed f q); and the fact that the urban authority lias m * 

its hands moneys overpaid in respect of previous rates by the 
persons summoned (r). » 

190. A person who deems himself aggrieved by an order for Appeal to 
payment made against him may appeal to the next court of quarter g e u s *) t l ,™ 
sessions, the conditions of and the procedure on such appeal being 
regulated by the Summary Jurisdiction Acts u). 

Further, a special case may be stated by the court of Bum Special cape 
mary jurisdiction which makes, or refuses to make, an order lor 
payment (t). 

191 In default of compliance with an order for payment, the Enforcement 
court of summary jurisdiction which made the order may by warrant payment f ° r 
cause the into in arrear, together with the costs of the levy, to be v 
levied by distress (a). The warrant may contain several suins(fc). 

Upon default oi distress, and upon formal pioof of means given 
upon a summons issued for the purpose as in the case of a civil 
debt, and upon proof that the defaulter has lotused oi neglected to 
pay, the court may commit the defaulter, but, unless all these 
matters are proved, the court has no such power (<•). 

(o) Baglan Bay Tin Plate Vo . Ltd v John (1895), 72 L T 805 

(p) Sheffield Waterworks Vo v Sheffield Corporation (1S85), 50 JPG 
(where the amendment had been made upon objection), and pp 85, 

88, 89, ante 

(q) B v Barclay (1881), 8 Q B. D 306, per Cave, J , at p 312 

(r) Blackpool and Fleetwood Tramioad Co v. Butpham with Norbieck 
Urban Council, [1910] 1 K B 592 

(s) See title Magistrates, \’ol XIX , pp 589, note (a), 642 el seq 
The Public Health Act, 1875 (38 Sc 39 Viet c 55), s 269, creates the right 
of appeal, but it is amended for the present purpose by the Summary 
Jurisdiction Act, 1884 (47 & 48 Viet c 43), s 4, Schedule,; and ibid , s 6, 
applies to the appeal now under consideration the conditions and regula¬ 
tions contained in the Summary Jurisdiction Act, 1879 (42 & 43 Viet c. 49), 
ss 31—33 , and see title Magistrates, Vol. XIX , pp 643 et t>eq 

(t) And on a decision of a Divisional Court such a case is subject to appeal 
( Southwark and Vauxhall Water Co. v Ham/pton Urban Council, [1899] 

IQ B 273, C A*; affirmed [1900] A C 3). As to special i awes stated by 
courts of summary jurisdiction, see titleJlAGiSTRATES, Vol XIX.pp 650 
el seq. , see also note (c), tnjta 

(a) Public Health Act, 1875 (38 & 39 Viet, c 55), s 256 ; and seo title 
Distress, Vol XI, pp. 236 217. 

( b ) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c 53), 

S. 8; see also the Poor Bates Keeovory Act, 1862 (25 & 26 Viet c. 82) 

(c) Summary Jurisdiction Acts, 1848 (31 & 12 Viet, c 43), s 22 ; 1879 
(42 & 43 Viet, c 49), ss. 6, 35 ; and see title Magistrates, Vol XIX., pp. 

602, 603 In consequence ot the absence ot an absolute powei of commit¬ 
ment, a pioceedmg under the Public Health Act, 1875 (38 & 39 Viet.. 
c. 55), s. 256, is not a criminal cause or matter, and consequently there is 
an appeal irom a judgment of the King’s Bench Division upon a case 
stated in Bueh a proceeding (Judicature Act, 1873 (36 & 37 Viet, o 66), 

. s. 47; Southwark and Vauxhall Water Co. v. Hamptdn Urban Council, 
supra). » 
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Apportion¬ 
ment in 
respect of 
period of non- 
occupation. 


On ground of 
poverty 


Nature of the 
rate. 


Sub-Sect. 7 — (hange of Occupation: Inability to Pay. 

192. Any premises unoccupied at the time of the making of the 
rate must be included in the rate, but the rate must not be charged 
while the premises are unoccupied (d). 

If any such premises are afterwards occupied during any part of 
the period for which the rate was made, and before the rate has 
been fully paid, the name of the incoming tenant must be inserted 
in the rate, and when inserted he is liable for a part of the rate 
calculated m the same proportion as the time from the commence¬ 
ment of his tenancy to the end of the period bears to the remainder 
of the period (e). There is also a provision imposing, mutatu 
mutandis, a proportionate liability on an owner or occupier who is 
assessed or liable to the rate when it is made, and who ceases 
during the penod of the rate to be owner or occupier of the pre¬ 
mises ; and if a fresh owner or occupier comes in to the premises 
during the period lie is liable for his proportionate pait of the 
rate {J ). A person who, though not assessed when the rate was 
made, becomes liable under these provisions, is subject to all the 
incidents of the rate as if he had been assessed in the first 
instance (j ). 

193. The urban authority may reduce or remit the payment of 
any rate on account of poverty ( h). 

Sect. 7 .—Special Expenses Rate. 

194. A special expenses rate is a rate made in a contributory 
place by the overseers of the parish in order to satisfy precepts m 
respect of contributions for “ special expenses ” addi eased to them 
by tlie council of the rural distnct within which the contributory 
place is situate (0* 

(d) Public Health Act, 1875 (38 & 39 Viol c. 55), s 211 (2). But there 
is a power to rate owners of ceitaiu classes of premises, whether the 
pietmses are occupied or not (ibid , s 211 (1) (a); and see p 84, ante). 

(e) Public Health Act, 1875 (38 & 39 Viet c 55), s 211 (2) This pro¬ 
vision appears to apply to an owner rated instead of an occupier, except in 
cases where the owner is rated whether the premises are occupied or not 
As to the calculation of the penod of the rate, and as to the method of 
apportionment, compare Cheney v Tallowin, [3904] 2 E. B 763, and the 
other cases cited m note («), p 68, ante, in reierenee to the somewhat 
similar provisions for apportionment of poor rate. 

(/) Public Health Act, 1875 (38 & 39 Viet c. 55), s 21,1 (3) The owner 
is expressly mentioned in ibid, s. 211 (3). Further, in the case of an 
owner or occupier who comes in *to promises which were occupied at the 
time when the rate was made, theie is no direction that his name should be 
inserted m the rate, as m the case of premises previously unoccupied. 

( g ) Ibid., s 211 (2), (3); see also ibid , s 221 ; and see pp. 88,89, ante. 
As to the effect of bankiuptcy on the provisions of the Public Health Act, 
1875 (38 & 39 Viet c. 55), s. 211 (3), see lie Thomas, Ex parte Tstradyfodwg 
Local Board (1887), 57 L. J (q b ) 39 (hee p. 11, ante); and of winding- 
up, see Re Wearmouth Crown Class Co (1882), 19 Oh D. 640 (see p 31, 
ante); see also titles B and Insolvency, Vol II., p. 217; 
Companies, Vol. V., pp 516, 535, 537,579 

(h) Public Health Act, 1875 (38 & 39 Viet c 55), s 225 

(i) “ Special expenses ” and “ coniribut oiyplace ” are defined by the Public 
Health Act, 1875 (38 & 39 Viet, c 55), s 229; see also titles Local Govern¬ 
ment, Vol XIX., fip. 335, 336 ; Public Health and Local Administica- . 
tion, Vol. XXIII., pp, 381,382. ft the contributory place is conterminous 
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195. The rate is levied upon the contributory place, or upon such 
part oi it as lies within the parish, as a separate rate (A,) in the 
same manner, subject to one exception (/), as a poor i ate (ni). 

There is no special provision in any statute prohibiting a special 
expenses rate from being made for retrospective purposes or 
allowing it to be so made Although it is to be levied m the same 
manner aB a poor rate, the principles which apply to a poo;j rate in 
this respect (n) have not been applied strictly to a special expenses 
rate. Thus, a special expenses rate can be made in any year to pay 
a debt incurred previously to that year, if the amount of it has only 
been ascertained by a judgment given in that year (o ); further, such 
a rate can be made several years after the debt has Accrued duo, if 
payment of the debt was demanded within the year in which it 
accrued due, so that a rate might have been made to meet it 
in that year, and if the delay in taking proceedings is properly 
explained ( p). 

196. The rate, being levied in the same manner as a poor rate, is 
levied upon the same persons (q). 

rt is also, and for the same reason, made upon the rateable value 
shown in the valuation list (i) for the poor rate exactly as a poor rate 
is made upon that value (s), subject to one exception, namely, that a 
three-fourths exemption in respect of a special expenses rate applies 
to property of the same classes as those which enjoy a similar 
exemption in respect of a genera) district rate ( t ). It follows from 
the existence of this partial exemption that the Agricultural Rates 
Act, 1896 (?<), does not apply to a special expenses rate (v). 

Apart from the above exception, the special expenses rate is 


with a parish, or is part of a parish, the precept is addressed to the ovei- 
set'rs of that parish and the rate is made by them, if the contributory 
place lies partly m one parish and partly m another, a separate precept is 
addressed to the overseers of each parish, and a rate made in each parish to 
meet the precept (Public Health Act, 1875 (38 & 39 Viet e 55), s. 230). 

(k) If, however, the amount required to be raised in a contributory place 
is less than £10, or is so small that a rate requiied to raise it would be less 
than Id. in the £, it is raised as if it were general expenses, that is to 
say, generally, by an addition to the poor rate {ibid , s 230, pioviso) 

(l) As to which,«see the text, mfra 

(m) Public Health Act, 1875 (38 & 39 Viet, c 55), s. 230 

(«) Sob p. 

(o) It v Leitjh, Rural Council, [1898] 1 Q. B. 836, C. A 

(p) Croydon Corporation v Cioydon Simal Council, [1908] 2 Ch. 321, 0. A. 
In each of the caseB last cited a mandamus was issued to make a rate. 
These decisions somewhat limit the application of Saul y. Wigton Enrol 
Sanitary Authority (1880), 51 J. P 406, but compare Jersey (Lord) v, 
Uxbridge Union Aural Samiary Authority (1891), 55 J. P. 165. 

(q) See pp 4 et seq., ante 

(r) See p. 47, ante 

(&) See pp 25 ct seq, ante 

(t) Public Health Act, 1875 (38 & 39 Vick. c. 55), s 230 (where these 
classes oi property are described in the same terms as m ibid , s. 211 (1) (b), 
see pp. 85, 86, ante) ; Public Health (Rating of Orchards) Act, 1890 
(53 & 54 Viet. c. 17); Allotments Rating Exemption Act, 1891 (54 & 55 
Viet c. 33). . 

(w) 69 & 60 Viet. c. 16. , 

(v) Utd,, 4. I (2) (a); see p. 23, ante. 


Sect. 7. 

Special 
Expenses * 
Rate. 

How levied. 

Retrospective * 
effect 


Persons 

assessed. 

Rateable 

value. 


Applicability 
of juovisions 
relating to 
poor rate 
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Bates and Rating. 


Sect. 7. subject to the same provisions as apply to a poor rate with regard 
Special to the powers of oveiseers in relation to making, assessing, and levy- 
Expenses mg the rate (w), and with regard to appeals (x), and to all other 
Bate. incidents; but allowance by justices is not required (y). 


Sect. 8. —Highway Rate, 
t Sub-Sect 1 —Tn Urban J)istruts 

• 

Nature of the 197. Tu certain circumstances the cost of repair of highways 
rate and j n an urban district is borne not by tho district fund and geneuil 
exemptions, ra te, but by a separate highway late (a). The partial 

exemptions in lespeet of particular classes of pioperty which apply 
to a general district rate do not apply to a highway rate (b), and a 
highway rate made by an urban authority is not subject to the limit 
imposed by the Highway Act, 1835 (c). A highway rate is made 
upon the occupiers of all property liable to be rated to the poor 
rate (d) ; consequently all exemptions applying to the poor rate(r) 
apply to the highway rate also; and a further exemption still 
attaches to any pioperty which was legally exempt from the pay¬ 
ment of highway rate before the 31st August, 1835 ( f ), as where the 
occupier of the projierty was liable ratume tvnvne to repair some 
highway m the parish^ and enjoyed m return an exemption from 
highway rates (<j) 


Rating of 
owners. 


198. Wheie an order (h) for theiatingof owners to poor rate 
is in force in any pai ish, the owners instead of the occupiers are 


(iti) See })]) 46 ct seq , ante. 

(t) Sec pp. 57 ei seq , ante 

(y) Public Health Act, 1875 (38 & 39 Viet. c. 55), s, 230. The provisions 
of ibid , s 269 (see p 89, ante), as to appeals appear thus to be rendered 
inapplicable, but the matter is not quite iroe from doubt Tho “ other 
mudents ” lefened to appear to include the collection and recovery of the 
rate ; and want of publication would appear to be a good ground of objec¬ 
tion in proceedings for recovery; compare Bcesonv berby 0?t? seers (1903), 
67 J. P 282 « 

(a) Public Health Act, 1875 (38 & 39 Viet c 55), s 216 (3), and provisoes; 
and see title Highways, Streets, and Bridges, Vol. XVI, pp 125, 126. 

(b) Oxenhope Local Board v. Bradford Corpomtion (1882), 47 J P 21, 

per Field, J , at p 23 As to such partial exemptions, sec pp. 85, 86, 
ante The Agricultural Rates Act, 1896 (59 & 60 Vi of. c 16), does, how¬ 
ever, apply to a highway rate {ibid , ss. 1 (2), 9); but such plasses of 
property as railways, docks etc derive no benefit fron^tho last-mentioned 
Act. , 

(c) 5 & 6 Will 4, c. 50, s 35 (ie., lOd in the £ at any one time, or 
2s. dd. in the £ m any one yeai, unless, with ‘*the neeessaiy consent, the 
rate iR increased); see Dyson v. Oicetland Local Board (1884), 13 Q B D. 
946, C. A. 

(d) Highway Act, 1835 (5 & 6 Will. 4, c. 50), s 27, Rafrng Act, 1874 
(37 & 38 Viet «. 54), ss 3, 10. As to rateable occupation, seopp. 4 el seq., 
ante. 

(e) See pp. 21 et seq , ante. 

{f) Higuway Act, 1835 (5*& 6 Will. 4, c 50), 8 33 

(g) See title Highways, Streets, and Bridges, Vol XVI., p. 90. This 
exemption continues to apply to such property, even after the liability of 
the holder of the propeny to icpair any highway in the parish has been 
determined by an‘order made under the Highway Act, 1862 (25 & 26 Viet., 
c.*61), s, 36 ( Dalton Overseers v. Morth Eastern Railway, [1900bA. C. 345). 

(ft) Under the Poor Rate and Assessment Collection Act, 1869 (82 & 33 
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assessed to the highway rate in the same way and with the same S»ct. 8. 
allowances as they are assessed to the poor rate under that order (i). Highway , 

Bate. 

199. The highway rate is made upon the rateable value appear- — 
ing in the valuation list for the time being m force (l). 

* * 

200. The highway rate must be made in such manner and form Making and 
and for such period as the urban authority may appoint (!). The collection, 
rate does not require its signature; nor need it be allowed by 
justices, nor be laid before the inhabitants m vestry (m); but it must 

be published in the same manner as a poor rate(n). Where the 
name of the owner or occupier is not known to the urban authority, 
he may be described as “ the owner ” or “ the occupier ” (<>), 

The highway rate is collected by such persons, either separately 
or together with any other rate, as the urban authonty may 
appoint (/). Proceedings for recovery may be taken in the same 
way as in the case of a general district rate (p). 

201. The provisions with regard to appeal against a highway Appeal, 
rate are the same as with regard to appeal against a general district 

rate (q). 

Sub Sect 2 —Tn Rural Districts 

202. In rural districts there is no highway rate properly so As general 
called: the highway expenses of rural district councils are as a rule expenses. 

“ general expenses ” (r), and are raised by means of precepts 


Viet, c 41), s 4. As to the nature and consequences of such an order, see 
p 20, ante 

(i) Highway Rale Assessment and Expenditure Act. 1882 (45 & 4G 
Viet o 27), ss 3, 10; Public Health Act, 1875 (38 & 39 Viet c 55). s 216. 
It appears to follow that the system of rating owners to poor rato under the 
Poor Rate Assessment and Collection Act, 1869 (32 & 33 Viet c 41), b. 3 
(see p 20, ante) does not apply to a highway rate 

(fc) Highway Rate Assessment and Expenditure Act, 1882 (45 & 46 Viet 
c. 27), s. 4, which also provides that, if the list in force is amended upon 
objection, the urban authority is to have notice and to alter its cunent 
rate If the valuation hst is altered as the result of a successful appeal 
against the poor rfte (see pp 59 et seq , ante), no doubt tbe highway rato 
based on that list must be amended also Powei to amend the highway 
rate is given to th% urban authonty by the Public Health Act, 1875 (38 & 39 
Viet, c 56), s. 221'. As to the valuation list, see pp 47 et seq , ante. 

(l) Public Health Act, 1875 (38 & 39 Viet c. 55), s 222 

(r») Ibid, s 217. 

(m) Ibid , s. 222. As to publication of poor rales, see p 56, ante. 

(o) Pubho Health Act, 1875 (38 & 39 Viet c 35). s 220. 

(p) Ibid, s. 256 ; see pp. 90 et seq., ante As to pxoof of publication, see 
Bird v. Adcock (1878), 47 L J. (m. c.) 123 It is doubtful whether an 
exemption can be set up m answer to proceedings for recoveiy of a highway 
rate (B. v. Oxfordshire Justices (1849), 18 L J (M. c.) 222; compare Dixon 
v. Blackpool and Fleetwood Tiamroad (Jo, [49093 1 K. B 860; and see 
p. 92, ante). 

(q) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 269; and as to 
appeals against a general distnet rate, see pp. 89,90, ante. As to the effect 
on a highway rate of an objection against the valuation, list and an appeal 

’ against the poor rate, see note (k), supra. • 

(r) In certain cases such expenses may be “ special expenses,” and are 
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Sect. 8, 
Highway 

Rfltfii 


Nature of the 
rate. 


Liability of 
O' cupier and 
owner. 


Redemption 
of rate. 


Applicability 
of provisions 
relating to 
general 
district rale. 


addressed to the overseers of parishes who pay the contribution 
required out of tho poor rate (e). k 

Sect. 9 .—Pi irate Improvement Rate. 

Sub-Sect. 1 —In Ulan Districts. 

, 203.*Cerfcain expenses incurred by urban authorities, or for 
which they have become liable, are, or may be declared by the 
authority incurring them to be, private improvement expenses ( t ), 
and may be levied upon the occupier of the piemises in respect of 
which they have been incurred by means of private improvement 
rates (a). Such rates are calculated so as to discharge the expenses 
incurred, together with interest aL 5 per cent, in a period to be 
determined by the urban authority, but not exceeding thirty 
years («). * 

204. The private improvement rate is made upon the occupier of 
the piemises concerned; but if they are out of occupation for any 
period the rate becomes for that period a charge on the owner (6). 
In certain circumstances the occupier has a right of deduction 
against his landloid in respect of a part of the rate, and the land¬ 
lord has a similar right against any superior landlord (r). 

The owner or occupier may at any time duung the period for 
which the rate is made redeem the rate by paying the balance of 
the expenses referred to (</). 

205. The provisions as to the preparation of the rate, appeal, and 
collection and lecovery are the same with regaid to private improve¬ 
ment rates as to general district rates (e), with the exception, that 
in the case of a private improvement rate no publication is 
required (/). 

then raised by a “ special expenses rate,” as to which see pp 94 et seq , 
ante, and generally on thiB subject, see the Local Government Act, 1894 
(66 & 57 Viet c, 73), s. 29 ; titles Highways, Streets, and Bridges, 
Vol. XVI., pp. 126, 127: Local Government, Vol XIX, pp. 336, 

336 

(e) Public Health Act, 1875 (38 & 39 Viet. c. 65), ss.,329, 230, and see 
p 63, ante. As to the gcneial duties of overseers with regard to tho poor 
rate, see p. 46, mte. 

(t) As to the expenses which may thus become private improvement 
expenses, see titles Local Government, Vol. XIX, pp 281, 282, 336, 

337 ,* Public Health and Local Administration, Vol. XXIII ,pp 381, 
382 

(a) Public Health Act, 1876 (38 & 39 Viet. c. 56), s 213 Where a local 
Act incorporates the Towns Improvement Clauses Act, 1847 (10 & 11 Viet, 
c 34), ss 167,168, 190—197, or tho Town Police Clauses Act, 1847 (10 & 11 
Viet c 89), s. 70, private improvement iates may also be made and levied 
under those sections. 

{b) Public Health Act, 1875 (38 & 39 Viet. c. 55), s 213 ; and see title 
Landlord and Tenant, Vol XVIII. p. 478. 

(c) Public Health Act, 1875 (38 & 39 Viet. c. 65), r 214; and see title 
Landlord and Tenant, Vol XVIII., p 478. 

(d) Public Health Act, 1875 (38 & 39 Viet. c. 55), s 216. 

,(e) Tht pi o visions on these matters as to the geneial district rate are 
described on pp 87 et seq , ante. * 

{/) Public Health Act, 1875 (38 & 39 Viet, c, 55), s. 222, provisos 
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Sub-Sect 2.— In Rural lhat‘utt> 

206. A rural authority which haa incurred or become liable for 
certain expenses which are, or are declared by the ruial authority to 
be, private improvement expenses (</) may levy a private improve¬ 
ment rate m the same manner as an urban authority may do, and 
subject to the same provisions (/<). 

•> 

* 

Sect. 10 .—Lighting Hate. 

207. Where the Lighting and Watching Act, 1833 (t), has been 
adopted in a paiish or part of a parish, the expenses of administer¬ 
ing the Act with legard to lighting are raised by means of a lighting 
rate (j). The i ate is made by the overseers {!,) m compliance with 
an order of the authority executing the Act, that is, the parish 
council (l), or, if there is no parish council, eithei the paiish meet¬ 
ing {in) or the lighting inspectors (n). 

208. The lighting rate is made upon the same persons upon 
whom a poor late is made(o). 

Subject to certain special provisions, it is made upon the rateable 
value as shown in the last valuation made and acted upon for the 
poor rate( p). The Agricultural Rates Act, 1890 (</), does not apply 
by reason ol' the undeimentioned special exemption (/) that applies 
to the lighting rate 

In respect, how over, of houses, huildmgs and piopeity otliei than 

(q) The classes of expenses which are, or maybe declared to be, private 
improvement expenses in the case of a rural authority are not precisely the 
same as in the case of an urban authonty; see titles Local Government, 
Voi XIX., pp 281. 282, 336, 337; Public Health and Local Adminis¬ 
tration, Vo] XXIll.pp 381,382 

{h) Public Health Act, 1875 (38 & 39 Viet c. 55), a 232 ; see p. 98, ante. 

( 1 ) 3 & 4 Will 4, c 90 

( 3 ) Ibid , s. 33 As to the method oi adoption and, generally, see titles 
Gas, Vol XV , pp 307, 308 , Highways, Streets, and Bridges, Vol. 
XVI, pp 119 ct seq ; Local Government, Vol XIX , pp 243, note (e), 
253, note ( v ), 257 

(A,) Or persons fulfilling their duties (Lighting and Watching i'ct, 1833 
(3 & 4 Will 4, c 90), s 37) 

(1) Ibid , s. 32; Local Government Act, 1894 (56 & 57 Viet c 73), s. 7 
(5)—(7), and see title Local Government, Vol XIX , pp. 240 et seq. 

(to) Local Government Act, 1894 (56 & 57 Viet c. 73), s 19 (10), and 
seo titlo Local Government, Vol. XIX., p. 258 

(w) Lighting and Watching Act, 1833,(3 & 4 Will. 4, c. 90), s. 32 As 
to lighting inspectors, see title Highways, Streets, and Bridges, Vol 
XVI , p. 121 

( 0 ) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c 90), s 33 As to 
the persons jateable to the poor rate, see pp. 4 et seq., ante There appears 
to be no reason why the pi 0 visions of the Poor liate Assessment and 
Collection Act, 1869 (32 & 33 Viet c 41), as to the rating of owners to poor 
rate (see pp. 19, 20, ante), should not be applied to the lighting rate; 
compare 22. v. Oxfordshire Jushees (1854), 22 L. T. ( 0 . s.) 219. 

(©) Light*ng and Watching Act, 1833 (3 & 4*Will. 4, c. 90), s 33, proviso. 
The effect of this provision lead with the Union Assessment Committee 
Act, 1862 (25 & 26 Viet, c 103), s. 28 (see p. 47, ante), appears to be that the 
rateable value for purposes ol the lighting rate must be taken from the 
valuation list 111 force when the last preceding poor rate*was made. H 
* ( q ) 59 te 60 Viet, e 16, s l (2) (a); set* p. 23, ante. 
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Sect. 10. 

Lighting 

Rate. 


Limit of 
late 


Making 

Appeal and 
objection*. 


land, the rate in the £ is to be three times as great as the rate in the 
£ in respect of laud (*); aud for this purpose any poor rate assess¬ 
ment which relates to property of both classes must be separated, 
but so that the assessment of the whole shall not be greater than 
in the last poor rate (f), courtyards, yards and gardens, other than 
market gardens or nursery grounds, being included with the 
houses, buildings or other property to which they are attached (a). 
“‘Laud” for this purpose includes tithe and tithe renfccharge (a); 
a canal with its appurtenances (b ); a railway line with signal boxes 
etc (c); a brickfield with accessory buildings which cannot be rated 
separately thqrefrom (d ); and water-mams(e). “Property other 
than land ” includes coal-mines (/) and docks (q). 

209. The sum to be raised by the lighting rate in any one year 
must not exceed the sum agreed upon for this purpose by the 
paiish meeting (A). 

The lighting rate is made and allowed in the same manner as a 
poor rate (i), and must he published in the same inannei (j) 

The rate may also be appealed against in the same manner as a 
poor rate (A), but objections against a poor lute valuation list and 
appeals against a pool late, if buecesbful, operate to leduce the 
assessment to lighting rate (t). 


(s) Lighting and Watching Act, 1833 (3 & 4. Will 4, c 90), s 33 , 12 v 
South Eastern Rail To (1884), 1!)L J N C 121, following It v tivmnsei¬ 
sin re Justices (1858), 22 J P 431 

(t) Lighting and Watching Act, 1833 (3 & 4 Will 4, c 90), b 34 

(u) Ibid. , s 34, proviso But glass-houses in a maiket garden would 
apparently be m the class of “ houses, buildings and piopexly other than 
land ” ; compare Smith v Richmond, [1899] A O 448 (see note (/), p 85, 
ante); Purser v Worthing Local Board oj Health (1887), 18 Q B. 1). 818, 
C A. (see note (/), p 85, ante) 

(a) Tithe Bating Act, 1851 (14 & 15 Viet c 50), s 1. 

(b) R. v. Neath Overseers (1871), L R 6Q B 707 

(c) R v. Midland Rail. Co. (1875), L. R 10*Q B 389 

( d) Cray ford Overseers v Rutter (D & C ), [1897] 1 Q B. 650 ■ the 
principle of the division between the two classes ot propeity is discussed 
in the judgment in this case 

(e) It. v. Southwark and Vauxhall Water Co (1856), 6 E & B 1008 

If) Thursbyv. Brierchffc-wtih-Extirisile {Churchwardens tie ), [1895] A. C. 
32 The phrase quoted m the text, supra, however, does not appear to he 
confined to things ejusdem. generis with houses and buildings (t bid, per 
Loid Heksciieix, L (J, at p 3S}., 

( q ) Peto v. West’Ham Overseers (1859), 2 E. & E 144. 

(A) Lighting and Watching Act, 1833 (3 & 4 Will 4, c 90), s 33 ; Local 
Government Act, 1894 (66 & 67 Viet c 73), s 7 (3); see also Beechey v. 
Quentery (1842), 10 M. & W. 65 The sum so agreed upon should include 
expenses of collecting the rate, otherwise these cannot be raised in 
addition. 

(t) Lighting and Watching Act, 1833 (3 & 4 Will 4, c. 90), s. 33; see 
pp 53 c( sea, ante. 

{)) R v Whipp (1843), 4tj. B. 141: see p. 56, ante 

(k) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 67 ; R. v. 
Whipp, supra , see pp. 59 et seq., ante. 

(i) Becauf-e the Lighting and Watching Act, 1833 (3 & 4 Will 4, c. 90), 
s., 33, makes the Tpoor rate valuation conclusive for the purposes of the, 
lighting rate, subject to the partial exemption conferred by ibid., s. 34; 
see the text, supra. There can therefore be no appeal specifically against 
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210. The rate is collected by the overseers from the rate¬ 
payer m the same manner as the poor rate(m); and overseers 
succeeding those to whom the order for the levy ih addressed may 
raise the sum required and collect arrears of rates (»). Upon a 
summons for a distress wan ant against a ratepayer the overseers 
need not prove that the Lighting and 'Watching Act, 1833 (o'), has 
been properly adopted ( p), noi can the ratepayer dispute* its due 
adoption (q). 

'The overseers must pay the amount leqnued by the eider to the 
treasurer appointed under tlie Act (o) within three months from 
delivery of the oidei (/). In default oi such payment, the amount 
required may lie levied fiom the overseers by distress warrant signed 
by two j indices (s); hut, upon a summons for such a wan ant, it is 
open to the overseeis to show that the Act (o) has not been propel ly 
adopted {!). . 

Sect. 11 .—Palish Imjiroteinent Hate. 

211. Wlieie the Public Improvements Ad, 1 H(>0 (»), lias been 
adopted m any pansh, a separate rate may he made ioi the parish 

called the “-haiish improvement Kate,” if agreed to by a two- 

thirds majority ot the parish mooting in a mini parish, or of a 
meeting of latepaycis m an ui ban parish (r). The rate is levied 
to defiay pait ot the expenses of a public improvement made unde,' 
the Act (it), but cannot be levied unless at least half the cost of the 
proposed improvement has been laised privately, and it is limited 
to 6d. m the JL* («). 

Sect. 12 .—Sen ers Rate. 

Sn.-Siei 1 - -Salute 

212. “ Keweis lates ” aui not latea levied foi samtai y purposes, 
or for the construction or maintenance of “sewers” populailyso 


t,ho lighting late on questions oL amount, except as to the partial exemp¬ 
tion , compare the similar* remarks respecting general distnct rate at 
p 89, ante As to the icmedies ot ratepayers with legaid to the poor 
rate, see pp 57 et seq . ante 

(m) Lighting and Watching Act, lfc.33 (3 & 4 Will 4, c 00), s 33, see 
p. 66, ante 

(«) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c 90), s. 35 

(o) 3 & 4 Will 4, c 90 

(p) R v Reynolds, [1893] 2 Q B. 75 

(q) Clown Overseers v Robots (1896),*61 J. P 7 This contention can 
tliei of oi e apparently be raised only on appeal against the rate It is 
diflicult to ipcoucile the two cases last cited with the principle of R v. 
Kmgswinjord Overseen (1851), 3 E & B 688 , see the text, infra 

(r) Lighting and Watching Act, 1833 (3 & 4 Will. 4, o 90), ss 36, 37. 

(t>) Ibid , s 38. 

(f) R v Ktngswinford Overseers, supra , see the text, Supta 

(u) 23 & 24 Viet. c. 30, and, as to such adoption, see titles Local 
Government, Vol XIX., p 257; Open , Spaces and Recreation 
Grounds. Vol. XXL, pp 592, 593. 

(v) Public Improvements Act, 1860 (23 & 24 Viet c 30), s 4; Local 

Government Act, 1894 (56 & 57 Viet c 73), bs 7 (3), 89, Sched. II. 
Such a rate is rarely, if ever, made; see, further, title Commons and 
Rights op Common,* Vol IV , p. 600, Open Space2 and Reckeation 
Grounds, Vol XXI, pp. 592, 593. * 

(a) Public Improvements Act, 1860 (23 & 24 Viet. c. 30), ss. 6, 7. 


Sect 10 

Lighting - 
Rate. 

Collection 
and recovery. 


Duller and 
liabilities 
of overseers. 


Nature of the 
rale 


Natuie; 
and rating 
authorities. 



102 


Rates and Rating.' 


S*0T. 12, 

Sewers 

Bate. 
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Modern 
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Drainage 

boards. 


called ( b ). They are rates levied Jby Commissioners of Sewers (c) and 
by drainage boards {d ) tor the purposes ot those bodies, which include 
the drainage of fens and marshes, the construction and maintenance 
of cuts, dykes, and other drainage channels, the reclamation and 
protection of lands from rivers and from the sea, the construction 
and maintenance of embankments and sea walls, and similar 
objects. • The expenditure which is met out of these rates is not 
primarily incurred for purposes of public health, though mdnectly 
the public health may sometimes derive benefit therefrom. 

213. Many of the bodies styled “ Commissioners uf Sewers ” 
have existed for centuries. It may be said generally that their 
authority is derived from the Bill of Sewers, 1531 (e) , but no con¬ 
fident account can be given of the paitmular powers of any of such 
bodies without a minute examination of the commission (/) under 
which it acts anfl of any special Acts applying to it. Moreover, 
the diversity of practice among bodies of Comnnssionei s ol Hewers is 
believed to be very great; and as, in the case of many of them, 
their practice has been unchallenged for centuries (//), it may well 
be that such practice would not on all points bland the test of com¬ 
parison with the actual poweis conferred by commission or statute. 

A number of enactments (h) dealing with their procoduie wore 
passed in the nineteenth century; but these are usually ot an 
enabling nature, and only occasionally impose definite limitations 
on powers. 

The present treatment of sewers rates is confined to a statement 
of so much of the law relating to sewers rates as is contained in 
the general statutes above referred to. 

214. Drainage boards are bodies constituted under the Land 
Drainage Act, 1861 (*), and have the same powers, including powers 
with regard to rates, as are by that Act (i) or by any other Act of 

(6) Moneys for these pui poses are raised by means of rates levied under 
tbe Public Health Act, 1875 (38 & 39 Viet c. £6) (see pp, 82 et seg., ante), 
oi under local Acta obtained by borough councils etc (sec, eg., the 
Towns Improvement Clauses Act, 1847 (10 & 11 Viet c. 34), s. 29; 
Surbiton Jhban JDislnct Council v. Upjohn (1910), 74 J P 314, decided 
thereon), or, m certain cases, out of tho borough late , see also the Public 
Health Act, 1875 (38 & 39 Viet, c 55), s. 207 ; title Sewers am; Drains. 

(c) As to CommisHicneis of Sovms, the constitution of thur court, 
and their jurisdiction, see title Courts, Vol. IX, pp 220—222,'and see 
the text, mfia. As to directing Commissions ot Sowers into the Duchy 
ot Lancaster, see title Constiiutional Law, Vol VL1, p. 237 

(d) See the text, infra. 

(e) Stat. (1531) 23 Hen. 8, c. 6 

(/) Some commissions are in the original torn attached to the Bill of 
Sewers (stat. (1531) 23 Hen 8, c. 5) But in many cases the original 
commissions have been recalled and fiesh commissions granted from tune 
to tune 

(g> The standard account of the early practice is contained in Calhs, 
Beading upon the Statute of Sowers, but this work is not always reliable 
os an exposition of law 

(h) Seweis Acts, 1833 (3 & 4 Will. 4. e 22), ss. 14,18; 1841 (4 & 5 Viet, 
'w <5), as. 1—3, 7, 8; 1849 (12 & 33 Viol, e 50), ss. 1, 2, 7, 8 ; Land Diam- 
*gt Act, 3861 (24.& 25 Vmt. c. 133), and see title Courts, Vol. IX., 
py 221, 222 , 

(♦) 24 & 25 Viet. c. 133. 
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Parliament, law or custom, vested in or exercisable by Commis¬ 
sioners of Sewers ( lc ). The right of appeal against orders and rates 
made by drainage boardB is, however, somewhat wider than against 
those made by Commissioners of Sewers (/). 

215. As their powers are practically identical, drainage boards 
are often spoken of as Commissioners of Sowers; and the term 
“ Commissioners ” is ftereafeor used as including bodies *of both 
kinds, except where drainage boards are specifically mentioned. 

216. Sewers rates are of two classes, namely, general sewers 
rates (in) and special sowers rates (n). 

A sewers rate is not imposed directly by Act of Parliament, and 
is not therefore a “ parliamentary tax ” within the moaning of 
these words as used in such documents as leases (o). 


Sect 12. 

Sewers 

Rate. 


Use of the 
term “ Com¬ 
missioners.” 


Classification 
of sewers 
latcs. 


Bub-Sect 2 —General Sneers Rale » 

(l ) Purjioses 

217. By the statutory foim of commission (j>) the Commissioners rower to 
are empowered to eonstmet and maintain such works as walls, ^pcmics 
ditches, banks, and sewers, and to perfoim numeious duties of by rate 
similar kinds. They may levy rates for defraying all expenses 
lawfully incurred by them (q). Bates levied for such purposes are 
general sewers rates, except where the expenses are those of any 
improvements in existing works or of any new works involving an 
expenditure of more than M 1,000, in which cases the expenses are 
to be defiayed out of special rates (r). 

Where an individual is under a prescriptive liability to execute Effect °* 
or maintain works, for example, where the owner of a piece of land f m biiity. 
fronting a nvor is liable to keep up that portion of the river bank 
which adjoins his land, the exponse of doing any work which is 
within the prescriptive liability cannot be defrayed by means of a 
rate; but a rate may become necessary to defray the expenses of 
such work as repairing a bank damaged by an extraordinary storm, 
although some individual is liable by pi ascription to carry out all 
ordinaly repairs to such bunk(s). 


( k ) Land Drainage Act, 1861 (24 & 25 Viet c. 133), s. 67. 

(Z) Ibid , 8 67, proviso , see ibid., a 33; and see p 109. post 

(m) See the text, infra 

(n) Seep 112, post 

(. o ) Palmer v. Jin nth (1845), 14 M. & W. 428; and see title Landlord 
and Tenant, Vol. XVI11 , p 490. , 

(p) Stat (1531) 23 Hen 8, e 5, s. 1 

(q) Land Drainage Act, 1861 (24 & 25 Viet e 133), s 38, First 
Regulation Apparently a. judgment obtained against the Commissioners 
lor negligence in the execution of then woiks may be satisfied outot rates; 
compaie Gallsworthy v Selby Bam Dutnuiqi Commissioners, [1892] 1 Q. B. 
348, C. A. 

(r) Land Drainage Act, 1861 (24 & 25 Viet, c, 133), s. 38, Second 
Regulation. 

(s) Keighley's Case (1609), 10 Co Rep, 139 a, 140, II v. Somerset 
{Western Division) Sewers Commissioners (1799), 8 Term Rep. 312 ; R. v. 
Essex Seweis Commissioners (1823), 1 B &C. 477 ; Fobbing Sewers Com¬ 
missioners v. R (1886), 11 App Cas. 449 , Baker v, Fairy (1905), 3 L G. R. 
684 But the prescriptive liability may extend even to the repair of extra¬ 
ordinary damago (R v. Leigh (1839), 19 Ad. & El 398). As to the pre¬ 
scriptive liability of riparian owners to repair banks, see titles Easements 
and Profits a Prendre, Vol. XI„ p. 318 ; Waters and Watercourses 
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218. The following are miscellaneous expenses which may he 
defrayed out of general sewers rates •—expenses of jurymen (C 
expenses of obtaining the issue of a commission of sewers, if it is 
issued, expenses of obtaining an Act to confirm a provision!, 
order (//), expenses of instituting or defending legal proceedings (c), 
expenses of opposing a Rill m Parliament (u ), expenses ot the pre¬ 
liminary proceedings for executing works* chaigoable on special 
rates whore the woiks cannot be carried out owing to tho dissent of 
the proprietors (VA 

219. Money borrowed by the Commissioners on the ciedit of the 
rates, together with interest thcieon, may be paid out ot the latos {hi. 
It is payable out of the geneial sewers late unless it has been 
borrowed tit meet oxpenditme which can only ho property charged 
on a special sewers late, in which case ll is of course paid by means 
of a special rate.* 

220. There is no geneial mle of law which pie von Is a geneial 
sewers rate from being made to defray expenses which have been 
incurred previous to the making ot the iate(r) 

(n) Aim s in i'Iiii/i Hie Rah mini he lei ml 

221. The Commissioners ean, of com so. only Jew the rate/' 
within the geographical limits ot the jmisdietmn co life lied upon 
them by their commission m local Aet(d). 

AVhere the whole aiea within their junsdiction is not benefited 
by the works maintained and eonsti acted by them, oi wheie 
different parts of that area aie, benefited by different woiks, it is 
competent for and, it is submitted, incumbent upon tho Commis¬ 
sioners to divide that area and to make sepaiate latos for the 
various parts of it, so that the rate for each part will detray the 
expenses incurred for the works which benefit that part (<■). 

They may, and, it is submitted, must, fix the limits of the various 
“levels, valleys, or districts ” so formed, and keep separate accounts 
for each such part of their aiea, so that* each part hears its ow r u 
oxpenses, and any expenses mem red in respect of two or more such 
parts must be apportioned among them (/). Apparently, howevei, 

(t) Sewers Act, 1841 (4 k 5 Viet 45), s As to such nines, S'-e, title 
Courts, Vol IX, pp 221,222 

(«) Laud Drainage Act, 1861 (24 & 25 Viet, c 133), a 27. 

(«) Jbid , s 52. 

(w) R. v Norfolk Sewers CommiSbionen (1850), 15 Q. 11 540 

(a) Griffiths v. Longdon Dunnage lioaid (1871), L I! 6 Q. B 738 As 
to these preliminary proceedings, see p 112, post 

lb) Land Drainage Act, 1861 (24 & 25 Viet c 133), s 40 

(c) Hams on v. Stickneij (1848), 2 H L Cas. 108 , Armilsleadx. Durham 
(1848), II Beav. 556, II v Tower Hamlets Sewen Commissioners (1830), 
1 B & Ad 232, and compare Gallswoithy v Selby Dam Drainage Com- 
imsMonns, [1892] 1 Q B 348, C A , sec note (q) p 103, ante 

(d) Nnr Romney Corporation v New Romney Commvtsioneis of Sewers, 
[1892] 1 () B 840 As to the effect of part ol the Commissioners’ area 
being added to a borough, see Bristol Corporation x Gloncestershue Lower 
Level Sewen Commissioners (1906), 70 ,T, p 528. 

• (e) R. x Tower Hamlets Sewers ('ommisstoncis (1820), 0 B k C. 517 

(/) B. v Tower Hamlet' Sewer? Commissioners (1830), 1 B. &Ad 232 , 
Sewers Act, 1833 (3 k 4 Will 4, «, 22), s, 14. 
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each paifc so formed and separately rated must he itse J f a single 
geographical area, and the Commissioners cannot select a number 
of unconnected pieces of land standing above a certain level and 
make a separate rate in respect of them (//). 

222 The Commissioners hare also power to partition their 
districts into sub-distiicts, fixing the bound,mes of the latter, and 
to unite any separate distiiets or sub-distiicts within their commis¬ 
sions, and generallv to re-adpist such distiuts and sub-districts(//)■ 
This po\ur can only bo exoicised at a court specially holdon for the 
purpose, of wliicli ten clear days’ notice must he given (i ), and it 
may he that this restriction applies also to the previously existing 
}lowers ot u similar diameter. It is submitted that anv distnet 
or sub-district so formed must be a definite geographical area (h\ 

Tor every distiicl or sub-district the Commissioners may, and, it 
is submitted, must, make a separate and distinct rated) It is 
piobublo that a separate account must bo kept of the expenses 
incurred m respect of every such district or sub-district, and that 
anv expenses common to two 01 nioic such districts 01 sub-districts 
must be apportioned among them (m) 


Sect. 12 , 

Sewers 

Rate. 


Paitition into 
sub districts 
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ment of aieas. 
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distucts and 
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223 There is also power to make a rate “ in gross ” on each Kate ‘‘in 
palish, township, or place within the jurisdiction of the Commis- groaa * 
sioneis, so that the lands therein shall be rated m proportion to 
the benefit received by them as compared with the other places 
within the junsdit lion. Bucb a mte is made in a lump sum 
011 the paiish, township, or place, and is then apportioned 
among the individual occupiers of lauds thoiein who are rateable 
to the general sewers rates. Ten days’ notice in writing of the 
appoitionmont must bo given to each such occupier before the next 
comt of seweis to be held witlun the limits whore tho lands are 
situate. If no complaint is made at such next court the appoifcion- 
monl becomes conclusive; if there is any complaint, the Cornmis- 
hionei s decide upon it (n), but their decision appears to be subject 
to appeal (o). 


{g) Kmght v Languid District Diainage Board, [1898] 1 Q B. 688, 
593 

(Ji) Seweis Act, 1849 (12 A 13 Yict c. 60), s. 1 As has been seen, the 
< 'oiumissiouers possessed some part of these powers, if not the whole of 
them, even before the passing of the Sewers Act, 1849(12 A 13 Viet c 50); 
see the text, supia; and see St Katharine Dock v. Hujqs (1845), 10 Q B. 
041, Ex Oh. 

( 1 ) Sewers Act, 1849 (12 & 13 Viet, c 50), s 1, which applies the Sewers 
Act, 1833 (3 & 4 Will 4, e 22), s 9. The notice must be given by adver¬ 
tisement in some newspapei of the county which is generally circulated in 
the district concerned. 

(/,) As under the Sewers Act, 1833 (3 & 4 Will. 4, c. 22), s 14, see Knight 
v Lnnqport District Drainage Board, supra. 

(l) Sewers Act, 1849 (12 A 13 Viet c. 50),’ s. 2; corapaie B. v. Tower 
Hamlets Sewers Commissions!s (1829), 9 B & C. 617. 

(m) Sewers Act. 1833 (3 A 4 Will. 4, c 22), s. 14, the provisions of which, 

as to the matters mentioned m the text, supra, appear to be unaffected by 
the Seweis Act, 1849 (12 & 13 Viet c. 50). 1 t 

(n) Sowers Act, 1841 (4 & 5 Viet. e. 40), SB. 1—3 

( 0 ) Accoiding to the Sewers Act, 1841 (4 & 6 Viet. c. 45), s. 3, the 
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saor. 12 , Such a rate in gross may, it is submitted, be made for any 
. Sewers purpose for which a general sewers rate can be made (p). 

Bate. 

(iii.) Persons Rateable, 

Property m 224. The Commissioners are empowered to tax and assess any 
respect ot person “ who hath or holdeth any lands or tenements or common 
MeMsessed, 118 °t P astftre piofit of fishing or hath or may have any hurt, loss 
or disadvantage ” m the area within the commission which requires 
drainage or pintectiou<</). 

The general sewers rate is theiefoie leuable in respect of am' 
lauds or tenements, within the area of the commission, which ;ue 
benefited by tbe works constructed or maintained by the Com - 
missiouers (i) The benefit may be dnect oi mdiiect, small or 
great (a). If the works for tbe maintenance or lepair oi which the 
rate is made wilier do, benefit the land in question, it is immaterial 
that when first constructed they did not benefit it (f) 

A geneial sewers rate is not leviable in respect of tithe or tithe 
commutation rentcharge (a). 

Liability of 225. The taxing words of the original form of commission (6) 
owners and are wide enough in themselves to include both an owner and an 

occupiers. occupier (c), and a mortgagor in possession by ius tenant (d). But 

general sewers rates are now as a rule made only upon the occupiers 
of the hereditaments benefited, and the modern enactments (r) 
appear to take it for granted that these are the proper persons to 
be rated to these rates. Accordingly, the general severs rate has 
been held to be a tenant’s rate or tax within the meaning of those 
words in the definition of rateable value for poor rate purposes (j ). 
Apart from any contract, an occupier who pays the general beweis 
rate appears to have no right to be reimbursed by his landlord (g). 

Commissioners’ decision is final, but the Land Drainage Act, 1861 (24 & 25 
Viet, c 133), s 47, appears to give a light of appeal 
(p) The purposes tor which such a rate coaid he made were expressly 
limited by the Sewers Act, 1841 (4 & 5 Viet c 45), s 1, read with the 
preamble; but the Land Drainage Act, 1861 (24 & 25 Viet. c. 133), s 38, 
First Beg illation, if it applies to such a rate, appears to give it a wider scope 
( g) Form of commission annexed to stat (1531) 23 Hen 8, e. 5, s. 1 
ir) Soady v. Wilson (1835), 3 Ad & El 248 ; Hammei smith Bndqe Co. 
v. Hammersmith Overseen (1871), L. B. 6 Q B. 230; Baler v Parry (1905), 

3 L. 6. B. 684 ; see also the cases cited in note ( t), p 110, post 
(s) Thus, it may consist merely in the improvement of access {Soady v. 
Wilson, supra, Hammersmith Bridge Vo. v Hammeismith Overseers, supra). 
(f) Baker v Parry, supra. 

(a) Hackney and Lamberhurst Tithe Commutation Rent Charges (1858), 

E B. & E. 1, 45, 46, not overruled on Hus point. 

{b) See p. 102, ante. 

(<•) Bennett v. Womack (1828), 7 B. & C. 627 ; Waller v. Andrews (1838), 

3 M. & W. 312. 

(d) Compare R. v. Baker (1867), L, B 2 Q. B. 621 

(e) See, o g., Sewers Act, T841 (4 & 5 Viet c. 45), s 2; Land Drainage 
Act, 1861 (24 & 25 Viet c. 133), s. 38. Second Regulation, (]). 

(/) R. v HaU Dare (1864), 5 B. & S. 785, per Cookbukn, C.J., at p. 794 ; 
Parochial Assessments Aot, 1836 (6 & 7 WilL 4, c. 96), s. 1 ; see p. 25, 
anje. • 

{g) R. v. Hall Dare, supra. Tha contrary appears to have been,assumed, * 
bat aot decided, in Bennett v. Womack, supra (cited in title Landlord 
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226. In deciding what amounts to occupation or rateable 
occupation for the purposes of a general sewers rate the same 
principles must, iu general, it would seem, be applied as in the case 
of a poor rate (/;)• 

The general sewers rate is, however, expressly made leviable 
in respect of property owned by the Ciown, whether actually 
occupied by the Crown or its servants, or by tenants paying rent 
therefor (i). A fortiori, the rate is leviable in respoct of land toot 
actually belonging to the Crown, but used for the purposes of the 
general administration of the country (/:). 

(iv.) Basts of Assessment. 

227. A general sewers rate must be made at an equal sum 
in the £ upon the annual value of all the hereditaments in respect 
of which it is to be levied, and this annual value must be ascertained 
on the same principles as the rateable value for poor rate (/). 

In ascertaining the annual value, houses or other impiovemeuts 
existing upon the lands rated must not be left out of account {in ); 
and the amount at which any hereditament should be rated to any 
particular rate is in no way affected by the extent of the benefit 
which it derives fiom the works of the Commissioners (n). Where 
different hereditaments within the jurisdiction of the Commissioners 
receive different degrees of benefit from the works, any differentia¬ 
tion of rating must be effected by the making and levying of 
different rates for different portions of the Commissioners’ area m 
the manner and subject to the limitations already described(o). 

and Tenant, Vol. XVIII , p 475, note (ft)): Palmer v Eanlh (1815), 14 
M & W. 428 ; and see title Landlord and Tenant, Vol XVIIl, p 490. 
Soe, however, the Sewers Act, 1833 (3 & 4 Will 4, c 22), s 18; note ( 7 ), 
p 111 , post. Waller v. Andrews (1838), 3 M & W 312, does not seem to 
affect this question. Soe Smith v. Humble (1854), 15 C. B 321, as to the 
effect of a landloid’s covenant to pay such a rate when the rateable value 
is increased during the tenancy by the erection of houses 

(ft) Seepp Aet seq,antes Tracey v Taylor (1842), 3 Q. B 966,and Neave 
v. Weather (1842), 3 Q B. 984, appear to have been overruled iu principle 
by Mersey Docks v Cameron, Jones v. Mersey Docks (1865), 11 H L Caa. 
443 , see p 16, ante 

( l ) Stat (1531) 23 Hen 8 , c. 5, s 6 , Netherton v. Word (1819), 3 B. & 
Aid 21 ; compare Soady v Wilson (1835), 3 Ad & El 248 , p 14, ante. 

(ft) .Stat (1531) 23 Hen 8 , 0 5, b. 6 , prevents the application to sewers 
rates of the principles of Coomber v. Berkshire Justices (1883), 9 App Oas. 
61; see p 16, ante , 

({) Eniqht v. Lanqport District Dramaqe Board, [1888] IQ B 588 ; see 
B. v. Head, etc (1863), 3 B & S- 419; Pew v. Metiopolitan Board of WuiLs 
(1865), 6 B. & S. 235 Foi the principles regulating rateable valuo for the 
poor rate, see pp. 25 et seq , ante. 

(m) Griffiths v. Lonqdon Dramaqe Board (1871), L R. 6 Q B. 738. 

(w) Knight v. Lanqport District Drainage Board, supra 

( 0 ) See pp. 104, 105, ante In spite of the decisions cited, it is believed 
that some bodies of Commissioners still make rates by which lands benefited 
m various degrees are rated at different ratds in the £; while others make 
rates by which the lands rated are rated at so much an acre, irrespective of 
value. The latter practice is said to rest on the authority of Callis, Reading 
upon the Statute of Sewers (1824 ed), pp. 127, 128, and of Seiners Com - 
mtssioners v. Owt/well {Inhabitants) (1649), Sty. 17ft 184, 191 ; Sewers 
Commissioners v. Newbuig (1677), 3 Jveb. 827; and the Hull Bevel Case 
(1740). 2 Stra. 1127. But even if these cases support that practice. 
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(v.) Malvui of the Bate. 

228 The following are the only statutory directions bearing 
upon the method of preparing or making a general sewei s rate.— 

PersonB appointed by the Commissioners may inspect and take 
copies of or extracts from the poor rate for these purposes, and 
the officer having custody of the poor rale must permit this to be 
dope under a penalty not exceeding £5, recoverable summaCly (p). 

If the Commissioners do not know the name of an “owner or 
occupier” liable to the late, ho max bo designated in the rate 
simply as the “ owner or occupier ” of the land in lespect of which 
the assessment, is made (q). 

A presentment of a jury is not necessary in order to enable the 
Commissioners to levy a rate (t ). 

„ (vi) Bern# tin of Ratepayers 

229. When the rate has been made by Commissi oneis of 
Sewers, properly so called (s), without the piesenfcment of a jury (f), 
or when it has been made by a drainage board fa), any person 
aggrieved by the rate may appeal against it to quaiter sessions {i). 
The appeal must be made within fom months next after tho making 
of the rate (u). 

The Commissioners oi the drainage board, as the case may tie, are 
entitled to ten days’ notice m writing; and the notice must state 
the nature and grounds of the appeal Within four days after the 
service of the notice, the appellant must enter into lecognisaneos, 
with two sureties, befoie a justice, to prosecute and abide the oidei 
of the court on his appeal [a). 


which is doubtful, they can no longer, it is submitted, be considered 
good law m view of the judgment of Blackbtjkn, J , m Griffith v. 
Lonqdon Drmnaqe Board (1871), L H 6Q 13 738, at p 743 

(p) Land Drainage Act, 1861 (24 & 25 Vicl. c 133), s 39 Ar to pm- 
eedure belore eourts of summaiy jurisdiction, sec tide Magistrates., 
Vol XIX , pp 589 el t>eq. 

{q) Laud Drainage Act, 1861 (24 & 25 Viet c. 133), s 38, Third Regula¬ 
tion, (4) This enactment applies to special rates also As to special ra tes, 
see p 112, post. It is submitted (see p 106, ante) that, to a general sewers 
rate, the occupier alone is rateable 

(/■) Land Drainage Act. 1861 (24 &. 25 Viet c 133), s 33, but, as to 
appeal, see text, infra, p. 109, post As to the functions of such a jury, 
see title Courts, VoL IX., p. 222 

(*) Sec p 102, ante. 

(t) There ib no Rtatutc gianting a right of appeal agamst a late levied 
upon the presentment of a jury 

(u) As to drainage boards, see pp 102, 103, mite 

(t) Land Drainage Act, 1861 (24 & 25 Yict. c. 133), ss 47, 67. As to 
appeals to quaiter sessions, see title Magistrates. Vol XIX., pp. 642 
et seq 

(w) band Drainage Act. 1861 (24 & 25 Viet. c. 133), s 47. It this pro¬ 
vision is i onstrued strictly considerable injustice may result, for there is 
no direction that a sewers rate is to be published m any way, and, conse¬ 
quently, a person aggrieved may find that his time for appealing haR gone 
by before lie lus even heard that a iate has been made upon him It 
will be safest t 0 assume that by making the appeal is meant the entry of 
tb<*appeal on the first day of the sittings at quaiter sessions. 

(f?) Land Drainage Act;, I'm & 25 Viet. e. 133), s. 47, 
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The appeal presumably lies to the next court of quarter sossions sect 12 . 
held after the expiration of ton ( b ) days from the service of the Sewers 
notice. Rate. 


230. The court may confirm, annul, or modify the rate (c). It Poweis of 
may also, at any time after the notice has been given and the < l ua < tel 
recognisances have been entered into, refer the appeal to arbitra¬ 
tion on the application of either party; and the award of the 
arbitrator or arbitrators is enforceable as if it wore an order of the 
court (d). 

231. There is a right of appeal to the Commissioners themselves 
against the apportionment of a rate made “m gross v (r) 

As in the case of a poor rate, a number of matters winch a person 
rated to a geneial sewers rate may raise upon appeal may also, it 
is apprehended, be raised in answer to proceedings for distress, or 
in actions for illegal distress (/). 


Othet cast's 
111 which 
appeal lies 


(vn) Collection and Recovery 

232. No particular method of collecting a general sewers rate is General 
prescribed by statute or rule. But the manner of recovery from regulation, 
persons making default in payment is regulated by statute ( 9 ). 

233. No distress proceedings can bo taken until after the rate has DisUesg. 
been demanded (Jt) and there has been a refusal to pay ( 1 ), and, before 
distress can be levied, a warrant for the purpose must, it is submitted, 

be obtained (j), m accordance with the following course of pio- 
cedure:—Complaint must be made by a collector or other officer of 
sewers that a person duly xated and assessed to the sewers rate has 
been called upon to pay and lias refused to do so (k). The complaint 


( b) Land Drainage Act, 1801 (21 & 25 Viet c 133), s 47 Or possibly 
fourteen days ; see the Quartet Sessions Act, 1849 (12 & 13 Viet c 45), 
s 1, compare 12. v. Maule (1871), 41 L J. (M. c) 47, and see title 
Magistrates, Vol XIX , p. 043. 

(c) Land Drainage Act, 1861 (24 & 25 Viet c 133), s 47, see also the 
Sewers Act, 1841 (4 & 6 Viet, c 45), s 8, where these powers are stated in 
greater detail. In regard to matters other than those specified m the 
text, supra, e.g, costs, stating special case, amendment of notice of appeal, 
and oi detective recognisances, the powers of quarter sessions in these 
appeals appear to be regulated by the Quarter Sessions Act, 1849 (12 & 13 
Viet. c. 46); see title Magistrates, Vol. XIX., pp 642 et seg. 

( d) Land Drainage Act, 1861 (24 & 25 Vict. c. 133), ss 48, 49. These 
piovisions appear to render inapplicable those contained in the Quarter 
Sessions Act, 1849 (12 & 13 Viet. c. 45), a,’ 13, but the pa;ties may apparently, 
after notice of appeal given, concur in referring the matter to arbitration, 
or in stating a special case upon it, under ibid , s 12, or ibid., s. 11, by order 
of a judge of the King’s Bench Division, and without obtaining an order 
of the court of quarter sessions; and see title Magistrates, Vol. XIX., 
pp 649, 663. 

(e) See p. 105, ante. 

(/) See p 110, post. 

(o) See the text, tn fra. » 

(a) Whitley v. Fawsett (1647), Sty 12 

(t) Sewers Act, 1849 (1213 Viet c 50), s 7. A neglect to pay within 
a reasonable time is probably a sufficient refusal: compare Gibbs v. Stead 
(1828), 8 B. & C, 528, 534, 535. 

(j) Sabounn v. Neale (1836), % Ray. & W. 103, 

(k) See note (i), swprq, * 
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Sect. 12 . may be made to a single Commissioner, who may issue a summons 
Sewers to the person to show causo why he refuses to pay The summons 

Bate. is returnable before any two (1) of the Commissioners. Upon the 
appearance of the person at the time and place specified in the 
summons, or, if he fails to appear, upon pi oof of soi vice, and upon 
proof of the making of the rate and of the demand and refusal to pav, 
the Commissioners may issue a warrant to levy, by distress and sale 
of* the person’s goods, the arrears, and also the costs of obtaining 
the warrant, which must be specified, and the costs of executmg it. 
A single summons and warrant may be issued for any numbei of 
rates ( m ), or against any number of persons (n). The warrant may 
be directed to the collector or other officer of sewers and to any other 
person, and may be executed by any one of the persons to whom it 
is addrossed (</). The amount of the costs of executing the warrant 
by distress and sale is limited by statutoiy scale (p). 

Sammons In the case of a rate made by a drainage board, it would appear 
issued by that the summons and the warrant must be issued by a majority 
board! 8 * of the members present at a meeting of the board, of which throe 
members form a quotum (//). 

Proof 234. Besides pioof of the making of the rate and proof of the 

issue of* f ° r default, proof is necessary before a distress war i ant is issued that 
wairant, the rate was made by peisons having jurisdiction to make *t(i\ 
that the person against whom the warrant is applied for was m 
occupation of the lands in respect of which the rate was made (s), 
and that those lauds were in fact benefited by tho woiks of the 
Commissioneis (0- 

(l) But as to rates made by dramage boards, Ree the text, input 

(m) Sewers Act, 1849 (12 & 13 Viet c 50), s 7, the provisions of which 
appear to override those of the Sewers Act, 1841 (4 & 5 Yict c 45), 8 . 3. 
As to the recovery of an apportioned rate in gross, see p 105, ante, 

(n) Sewers Act, 1849 (12 Ar 13 Yict c 50), s 8 

(o) Ihd , s 9. 

(p) I.e ,the scale scheduled to the Distress (CorIb) Act, 1817 (57 Geo. 3, 
c 93), applied to any (listless or levy made tor sewers lates by the 
Distress (Costs) Act. 1827 (7 & 8 Geo 4, <*. 17); cmupaie Gorier v 
Headland, [1906] A C 286, Scott v Denton. [1907] 1KB. 456; and see 
title Distress. Vol XI, pp. 186, 187, 220 . The Tush ess for Rates AH, 
1849 (12 & 13 Viet, c 14), does not apply to sewers rates; and see, 
generally, as to distress for iat.es, title Distress, Vol. XI, pp 210 ct t,eq 

(a) Land Drainage Act, 1861 (24 & 25 Viet, c 133), ss 67, 70, 

Sched, Part II., r. 1 (a), (c). • 

(r) Whitten v. Fawsett (1047), Sty 12; Wingate v. Waite. (1840), 6 
M.&W. 739. 

(b) Heave v. Weather (1842), 3 Q. B 984 

(/) lirwnqy v. Lee (1649), Sty 178; Anselm v. Barnard (1670), 2 Keb. 
675 , Masters v. Se.ioggs (1815), 3 M & 8 447 ; Heave v. Weather, su/pra. 
And this is so even where a jury has presented that the lands are benefited 
byilu* vvorks (St a (ford sr. Eamston (1821), 2 Brod. & Bing. 691). These 
decisions have generally bctgi given in actions of illegal distress or of 
trespaHs, but the same principles must applvto proceedings under the 
-Sewers Act,, 1849 (12 & 13 Viot. c. 50) In Metropolitan Board of WorU 
v. VauxhnllJhulge Oo. (1857), 7 E. &B. 904, it was held that tlic question of 
'■xistence or i.-in-exiRtenco of hen cl it was not open m distress proceedings ; 
buj. therp ven ..pefcial provisions ior appeal in the Metropolitan Sewers 
Act, 1848 (11 it 12 Viot. c. 112), nftw repealed; and it is submitted that 
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Any one of these matters may therefore afford a good ground of Rect - 12 . 
objection on the part of the perbon summoned to show cause why Sewere 
he refuses to pay (a). Bate . 

It is apprehended that the issue of a distress wan ant is an act or Grounds of 
order which may be appealed against in the same way as the rate objection to 
itself (b). waftaw. 

235. Any overplus arising from the sale after satisfying the Overplus hum 
distress warrant must be returned on demand to the party whose la e ‘ 
goods have been dibtiained(c). 

236. There does not appear to be any power to commit in Proceedings 
default of distress for seweis lates; but, if no distress can be found “ 8 ^ s ult 
to satisfy the distress wan ant, there is a piovision for raising the 

Bums specified in the wariant, together with the costs ol raising 
them, out of the lands of the defaulter within the jurisdiction of the 
Commissioners (d). 

237. Sewers rates made in lespect of lands of the Crown may be Crown lands, 
recovered by distress in the same way as rates made in lespect id 

lands in private ownership or occupation (e) ; but no distress may 
be levied in a loyal palace which is occupied as the residence of the 
Sovereign, or which might be so occupied (/). 

238. Any person who comes into occupation of lauds after the Successive 
making of the rate is liable to pay in respect of the rate a sum occupation, 
calculated in piopoition to the time duiing which he occupies the 

lands. A person, occupying lands at the time of making the rate, 
who subsequently goes out ol occupation, and is succeeded by 
another occupier, is liable to pay a sum calculated in proportion to 
the time durmg which he occupied the lands. Any dispute between 
the parties as to thd proportion is decided by the Commissioneis. 

An outgoing occupier cannot claim (whether against the Commis¬ 
sioners or against a succeeding occupier is not clear) a larger 
amount than has been actually paid by him, and has not been 
repaid by his landlord ($). 

the decision on this point is of no general anthonty as against the senes 
of oases just cited. It has already been pointed out that the quantum oi 
benelit is immatenal, see p 106, ante 

(a) Compare the cases cited m title Distress, Vol. XI., pp 210 ei seq., 
and at’pp. 66 et seq., ante, with regard to objections which may be raised 
m answer to a summons for a distress wariant for poor rate In respect 
to both rates the principle appears k<f be that only .such matters can be 
raised in these proceedings as go to the junsdiction to make the rate on 
a particular person rated It seems clear that in respect of seweis rate, 
as in respect of poor rate, the amount upon which the person has been 
rated cannot be questioned in such proceedings; and see title Distress, 

Vol. XL, pp. 212, 213. 

(b) Land Drainage Act, 1861 (24 & 25 Viet. e. 133), s. 47 ; see p. 108, 
ante The question depends on whether the issue of the warrant is an 
“ order made ” or “ act done ” withm the meaning of the Land Drainage 
Act, 1861 (24 & 26 Viet, c 133), s. 47. 

(c) Sewers Act, 1849 (12 & 13 Viet c 50), s. 7. 

(d) Ibid., s. 7, proviso , compare also stat. (1531) 23 Hen. 8, c. 5, s. 5. 

(a) Stat. (1549—50) 3 & 4 Edw. 6, 0 . 8, s. 2 

(/) A.-O. r Donaldson (1842), 10 M. & W 117. 

{g) Sewers Act, 1833 (3 & 4 Will. 4,’c. 22), s. 18 The “ time ” referred 
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Sub-Skct. 3 —Special Sewers Buie. 

(i) PurjH'ses 

239. A rate levied by the Commissioners to defray the expense 
of any improvements in existing worts or of any new works, where 
the improvements or new works involve an expenditure of more 
than dll,000, is a special sewers rate (h). 

By the term “improvements” is meant deepening, widening, 
straightening, or otherwise improving any existing watercourse or out* 
fall for water, or removing milldams, weirs, or other obstructions to 
watercourses or outfalls for water, or raising, widening, or otheiwise 
altering any existing wall or other defence (i). 

By “ new works ” is meant making any new watercourse or new 
‘•new works ’ outfall for water, 01 electing any new defence agamst water, erecting 
any machinery, or doing any other act, not described in the Laud 
Drainage Act, 18fil (j), as “maintenance” or “impiovement" of 
existing works, required for drainage, the necessary supply of water 
for cattle, warping or irrigation; but where any old work is so much 
out of repair or so inefficient as to make it expedient to construct 
a new work in place thereof, the substituted work is not to be 
deemed a “ new work ” (/r). 


Swyp, 11 

Sewer* 

Rate, 

Derimtion. 


Meaning of 
“ improTe- 
menis.” 


Meaning of 


(u) Conditions Pieiedcnt 


Preparation 
and publica¬ 
tion of plana, 
estimates, 
and list of 
proprietor 


240. A special sewers rate cannot be made unless certain 
pi elimmarv requirements have been complied with. The Commis¬ 
sioners must cause to be made—(1) plans of the proposed 
improvements or new works, (2) an estimate of the expense, (8) an 
estimate of the area within which a rate will be required to levy the 
expense, and (4) a list of the names and addresses of the reputed 
proprietors of land within that area, showing the number of acres 
of which each is the reputed proprietor. A notice explaining the 
nature of the works, the expense, and the area, and stating where 
the above-mentioned documents may be inspected, must be pub¬ 
lished by advertisement in a newspaper'circulating within the 
jurisdiction of the Commissioners once a week for two months 
before the improvements or new woiks are commenced, and on the 
church doors for three successive Sundays (/). During those two 
months any person interested may apply to have the list of reputed 


to appeais to be the time of occupation within the period of the rate; 
compare as to this point, and as to the method of apportionment generally, 
B v Tempest, Ex parte Townend (1898), 14 T L. R. 199; Dams v. Food- 
field (1900), 81 L. T. 782; Cheney v. Talloiotn, (1904] 2 K. B 763 Where a 
person in occupation at the time of making the rate goes out of occupation 
and is not succeeded during the period ol the rate by another occupier, 
hr appears to get no lehef, but to be liable tor the whole of the rate. 

[h] band Drainage Act, 1861 (24 & 25 Viet. c. 133), s. 38, Second Regu¬ 
lation (1) 

{*) Ibtd , s 16 (1). • 

( j) 21 & 25 Viet. c. 133. As to the power to make and maintain new 
drama m the land of adjoining owners under this Act, see title Land 
Improvement, Vo). XVIIL, p. 303. 

(k) Land Drainage Act, 1861 (24 & 25 Viet. c. 133), s. 16 (3), 
proviso (2). 

(l) Ibid., s. 29. 
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proprietors corrected (m). If within those two months the Seat. 12 . 
proprietors of one half of the area within which the notice shows Sewers 
that it is proposed to levy the rate give to the Commissioners notice Rate, 
in writing of their dissent, the proposed improvements or new 
works cannot be carried out («). Otherwise the works may proceed, . 
and the expenses are raised by special sewers rates, but such 
expenses must not exceed the originally published estimate*^). 

(m ) Arcm vi which the, Hate mai / be Levied 

241. It would seem (p) that a special seweis late may be levied Areas liable 
in any geographical area, within the jurisdiction of the Commis- toberatwi - 
sioners, winch will be benelited by the proposed improvements 01 
new works, and that such aiea need not he contenninous with any 
division of the Commissioneis' district that has been made for ether 
purposes; and may include the whole of their disti xt. 

(iv ) [‘eisone Hatnible 

242- A special sewers rate is, it is submitted, only leviable in Leviable m 
respect of lands benefited by the improvements oi new works the [®^ e s ct ot 
cost of which it is levied to defray (q), the mere fact that lands are benefited, 
situate within the area mentioned m the preliminary notice (r) not 
justifying a levy upon them if they aie not m fact benefited. 

The special rate is levied upon the owner of the lands 111 respect Uponowneis 
of which the rate is made, that is, on the peison for the time being of the land# 
entitled to receive the rack lent, or who would bo entitled to receive 
it if the land were let at a rack rent. The term “rack rent” 
includes any rent which is not less than two-thirds of the net 
annual value of the land out of which the rent issues (s). The 
owner, if bis name is unknown to the commissioners, may be 
described as “ owner ’’ in the late, without moie(f). 

A special sewers rate is not therefore, like a general sewers Not a tenant’* 
rato(u), a tenant’s rate or tax within the meaning of the definition rate 

(m) Land Drainage Act, 1861 (24 & 25 Viet e 133), s 30 

(n) Ibid, s 31. In this case any expenses meuned in the pievious 
proceedings aie met out ot a general sowers rate {Griffiths v Longdoii 
Dunnage Board (1871), L R 6 Q li 738 seep 104, ante) 

(o) Land Drainage Act, 1861 (24 & 25 Viet o 133), s 31 Even if the 
expenses are mot in the first instance out ot loans raised under ibid , 
s 40 (see p 104, ante), the money necessary to repay the principal and 
interest is raised by special sewers rates, 

ip) This seems to lollow fioin the iacts that the pio’visions as to the 
proceedings pielimmary to the making of a special iato (see pp. 112, 113, 
ante) are largely concerned with the aiea within which the late “will bo 
required to he levied,” and that these provisions do not refer to those 
enactments (see pp 104, 105, ante) by which the Commissioners are 
empowered to make divisions ior other pui poses 

(q) The cases to this effect in respect oi general sewers rates are cited 
in note (i), p. 106, note ((), p 110 , ante, and there is nothing to suggest 
that special rates are to be made on a different principle 

(r) Issued under the Land Drainage Act, 1861 (24 & 25 Viet. c. 133), 
s. 29; seep 112, ante. 

(«) Land Drainage Act, 1861 (24 & 25 Viet c. 133), s. 38, Second Regula¬ 
tion, (1), (3). 

* (t) Ibid , s. 38, Third Regulation, (4), * 

(w) See p. 106, ante. 
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Sect. 12 , 

Sewers 

Bate. 


« 


Principles of 
assessment 


Making of the 
late. 


Remedies of 
ratepayers. 


General 

piovisiona. 


Recovery 
from occupier. 


of rateable value to the poor (a); but it appears to be an “ expense 
necessary to maintain the hereditament in a state to command 
the rent ” withiu the meaning of that definition, and to be therefore 
deductible from the gross estimated rental in striving at the rateable 
value (b). 

(v.) Basts of Assessment 

• 243.' A special sewers rate should, it is submitted, be assessed 
on the same pnnciples as a general sewers rate (c), namely, at an 
equal sum in the M upon annual value, and not differentially 
according to the degree of benefit enjoyed by the lands in respect of 
which the iate is made (</). 

(vi.) Making of the Rate. 

244. The statu to ly provisions ah to the making of general 
sewers rates (t) Rpply to special sewers rates also. But the condi¬ 
tions pieeedent already described {j) must be fulfilled beiore a 
special sewers i ate can be made. 

(vii.) Remedies of Ratepayers 

245. Persons rated to special sewers rates have, it is apprehended, 
the same lemedies as persons luted to general sewers rates (g). 

(viii) Colledton and Recovery 

246. The previsions already stated (h) in respect of the collection 
and recovery of general seweis rates apply also to special sewers 
rates, with the exception of the provisions as to change of occupa¬ 
tion (?). 

In addition, the Commibsioneis have powoi (./), when the owner 
of any land, who is the person actually rated, makes default in 
paying any rate due from him, to levy the rate upon the occupier of 
the land, m the same way (h) as if the occupier were the person 

(a) See 7? v Ball Dare (1864), 5B. & S. 78J , see note (g), p 106, ante ; 
and see p 26, ante. 

(ft) Paiothul Assessments Act, 18156 (6 & 7 Will 4,c 96), s 1; compare 
ft v Gainsloiouqh Union (1871), L R 7Q B. 64 , see pp. 25, 30, ante. 

(c) See p 107, ante 

(d) Ju Kmqlti v Lanqpoil District Drainage Bocnd, |1898] 1 Q B 588, 
a special seweis rate was in question as well as a geneial sewers rate, 
and tlie decision upon both rates was as stated m the text, svpm. see 
p. 107, ante 

(e) See p. 10,8, ante. 

(f) Sec p 1*1-2, ante. 

(g) See p 108, ante. 

(ft) See pp. 109 et seq., ante. 

(i) Contained m the Sewers Act, 1893 (3 & 4 Will 4, c. 22), s 18; and 
seep 111, anf’ There is no special pi o vision regarding the collection of 
a special sewers late when a change oi ownership has taken place during 
the ponod of the rate , apparently in such a case the person who was the 
owner at the time when tfib rate was made is liable for the whole of the 

(j) Land Drainage Act, 1861 (24 & 25 Viet c. 133), s. 38, Second 
Begulalion, (2). 

(«) That is, by •distress and sale of goods or, iu default thereof, by dis¬ 
training upon the lands, according to the procedure outlined ante, pp. 109* 
ft seq. 
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rated (/). No occupier can be required to pay on account of the Seot 12 - 
owner more than the rent due, or that may accrue due from the Sewers 
occupier during the period of his occupancy; and the occupier may Rate, 
deduct the sum so paid from his lent, in the absence of any agree- 
ment to the contrary; and the Commissioners’ leceipt for any , 
rate so paid by the occupier is a sufficient discharge {!). This pro¬ 
vision does not apply unless the rate has boon demanded from the 
owner and he has made default (?»). * 

Part V—Rates and Rating in the 
Metropolis. 

Suer. 1 .—The Metinpolis. 

247. I'm rating pm poses the “Metropolis ” means the unions Definition of 
and parishes not m union for the time being situate within the " Metropolis" 
jurisdiction of the London County Council (a). It includes the City 
of London 


Sect. 2.— Bam and Syslem of Valuation. 
fctDB-SEcr. 1 .—The Valuation List m Font, 

248. The rates levied m the Metropolis (o) are based upon Meaning of 

rateable value, as in the rest of England. The definitions of 
“rateable value” and “gross value ” in force in the Metropolis (p) ^ V aJ' ue >» 

are in somewhat different language from those in force outside (q); 

but the effect of the definitions is practically the same. Maximum 
rates of deduction between gross value and rateable value are, 

however, prescribed for various clashes of property (r). 

« 

249. For the purposes of metropolitan rates, the valuation list The vaiuat-on 
in force is conclusive evidence of rateable value; and no hereditu- l,stm force, 
ment not appearing in the valuation list in force can be inserted in 

(l) Land Drainage Act, 1861 (24 & 25 Viet c. 133), s 38, Second Regu¬ 
lation, (2); and see title Li milord and Tenant, Vol X\ ill., p. 478. 

(m.) Compaie Whitley v Fawsett (1647)’, Sty 12; «uirt seep 109, ante 

(n) Valuation (Metropolis) Act, 1869 (32 & 33 Vu.t c 67), ss 3, 4; 

Local Government Act, 18SS (51 & 52 Viet, c 41), ss 40 ( 8 ), 100. As to 
the inclusion ol South Hoinsev, see Cider in Council ot the 15th May, 1900, 
under the London Government Act, 1899 (62 & 63 V’ict. c. 14), s 18 , and 
see title Metropolis, Vol XX , p. 393. 

(o) See pp 126 et seq , poid 

(p) Valuation (Metropolis) Act, I860 (32 & 33 Viet, c 67), a 4. 

(y) That is, “lateable -value ’’ defined in^the Parochial Assessments 
Act, 1836 (6 & 7 Will 4 , c 96), 8 1 ; " gioss estimated leutal ” defined m 
the Union Assessment Committee Act, 1862 (25 & 26 Viet c 103), s 15; 
see p, 25, ante. 

(r) Valuation (Metropolis) Act, 1869 (32 & 33 Viet, c 67V s. 52, Sched III. 

•As to the meaning of the footnote to the schedule, see Western v. Kensuigtob 
Assessment Committee, [1908] 1 K. B. 811, C. A, 
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any rate (s). That list is also conclusive evidence of the total rate¬ 
able value of a parish for the purpose of county rate and other 
contributions (i). 

The valuation list in force is the current “quinquennial'’ list 
subject to any alteiation made therein by any “supplemental” or 
“provisional ” list; it is altogether superseded in its turn, when a 
new quinquennial list comes into force (n). 

* A “ quinquennial ” list is made in every fifth year (a), and comes 
into force on the (>th April m the yoai succeeding that in which it 
is made (b); a “ supplemental ” list is made, unless one is unneces¬ 
sary, in each of the first four years following the making of a 
quinquennial list (c), and any alteration made by a supplemental 
list becomes part of the valuation list in force on tho 6th April in 
the ;year succeeding that in which such list is made (d). These lists 
come into force.unaltered, although there may be appeals against 
them pending on the 6th April ( e). 

A “ provisional ” list may be made at any time; it has operation 
fiom the date when the occupier concerned is served with a copy of 
the list and a presetibed notice (/); and it continues in foice until 
the first quinquennial or supplemental list comes into force, which 
is finally approved by the assessment, committee, subsequently to 
the date of such service ( 7 ). 

SaB-SEOT. 2 .—Quinquennial List 

250. The quinquennial list is made and signed by the overseers 
of each parish (It) in the prescribed form ( 1 ), and is deposited by them 
in the place in such pansh where rate-books are deposited, notice 

(s) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c. 67), s 45. 

(t) Jbul ; and, as to the county late, see pp 69 et seq , ante 

(u) Valuation (Aletiopeu>) Act, I860 (32 & 33 Viet c 67), ss 43, 46 (2), 
(5), ( 6 ) 

(a) The quinquennial list now cuucnt was made during 1910, and camo 

into iorce on the 6 th April, 1911 It, and any supplemental 01 pi 0 visional 
lists amending it, will be superseded on the 6 th April, 1916, by a now quin¬ 
quennial list made during 1915 • 

(b) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), 8 43. 

(c) E q , m 1911, 1912, 1913, and 1914, see note (a), supra 

(d ) Valuation (Metropolis) Act, 1869 (32 & 33 Viet, e 67), ss 43, 46 

(4), (5) “ Year ’ ih defined in ibid , s 4, as the twelve months from the 

6 th Apnl to the 5th April inclusive. For definitions ot terms ot time, see 
title. Time 

(a) Valuation (Metropolis) Act, 1869 (32 61 33 Viet. e. 67),*ss 4, 44 
Ibid, s 44, contains a piovi&ion for adjustment, upon the decision of the 
appeal, in respect «of amounts oveipaid 01 underpaid, thiR provision apply¬ 
ing even where the appeal is allowed upon a question of oc cupation (Burton 
v. Bloomsbury Vestni, [1901] IK H t>5<lj 

(/) But see note (h), p 125, post 

(q) Valuation (Metropolis) Aet, 1869 (92 & 33 Viet c 67), s 47 (3), (8); 
Famuli v Bad net/ C 01 potation, [1912] ] K. B 669, (‘A A provisional 
list does not, however, affect the total values of the parish, or any contri¬ 
bution based on them (Valuation (Metropolis) Aet, 1869 (32 & 33 Viet c 67), 
s. 47 ( 10 )) As to alteration of the eunent rate by a provisional list, see 
p. 126, post 

(k) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), s 6 As to 
(he bodies which perform in a metropolitan parish the duties of ovei seers, 
see title Meikobolis, Vol XX , p 40V 

(i) Valualmn (Metropolis) Act,1869 (32 & 33 Viet, e 67), s 5. Sotied II :* 
Agricultural Rates Act, 1896 (59 & 60 Viol. c. 16), ss. 5 , 9; Agricultural 
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of deposit being given as in aieas outside the Metropolis (j). Sect. 2. 
but stating also the time and mode of making objections (fc). The Basis and 
making and deposit should be carried out before the 1 st June(/). System of 
At the time of deposit the oveiseers must send a duplicate of the Valuation, 
list to the surveyor of taxes (?»)• 

Overseers may require returns from owneis and occupiers to help Returns and 
them in making the list (»)• The list should contain all hoieditaments particulars 
capable of being rated, whether occupied or not (0), and should ior llst ’ 
probably contain the gross and rateable values of any hcioditament 
which enjoys a total or partial exemption fioni rates (p). The 
hereditaments shown are to be divided into classes (q). The total 
annual value on which the Crown pays a eontilbution m lieu ot 
rates must be shown (1). 

Immediately aftei deposit the oveiseers must, in all cases wVie Notion to 
a hereditament is inserted in tire list for the Jim*, time, or at 1111 nv ' nei m 
increased gioss or rateable value, seive a notice on the oecupiei, 01 ot ' tupu1, 
on the owner if he is liable to pay any rate 01 tax instead of the 
oecupiei (is). 

251 . The assessment committee is appointed in the City ot Assessment, 
London by the Common Council [t), and in the rest of the Metro- comm.ttcc. 
polls, whole the whole of a poor law union is within one motio- 
politan boiough, by the Ixnmigh council, the town dork being its 

Hates Older, ]80b (Ktat R & O Rev , Vol X , Foot, Kngland, p H>9), 

.ot 18 see a,Iso R v City of London Assessment Committee, 1 i*M>7j 2 
K 15 764, 784, C A 

(j) See pp 48 et seq , mile 

{/,) Valuation (Heliopolis) Act, 1869 (32 & 33 Viet e 67), ss 1, 7, 10, 

60, Union Assessment Commit tee Act, 1862 (2,1 A 26 Viet 0 103), s 17; 
see p 19, mite; but see also Valuation (Heliopolis) Act, 1869 (32 & 33 
Vi< 1 c (.7), s 66 

(?) Ibid , s 42 (1) 15ut a list is not rendered null by ibe (act that i( lias 
not been made, deposited, transmitted, or approved within the times 
specified m ibid , s 42 (R v Inqall (1876), 2 1) B D 199). 

{m) Valuation (Metropolis} Act, 1869 (32 & 33 Viet c 67), s 8. 

(h) Ibid, ms 55,56,58, Valuation (Metropolis) Amendment Act, 1884 
(47 &. 48 Viet c 5), s 2 The penalty foi n Rising or neglecting to make 
any required return is a fine not ex, ceding £5 The penalty lor maknur 
.1 (alse ictmn is a fine not exceeding £10 The penalties are recoverable 
summanly (Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 07), s 58). 

As to the proceduie bdore couits ot summary junsdiotiou, see title 
M 4GISTratj£S, Vol XIX , pp 589 elseq 

(o) Union Assessment Committee Act, 1862 (25 & 20 Viet c 103), s 14, 
couipaie R v Malden (ISO 4 *), L R 4 Q B 326 1 Hereditament " is 

defined in the Valuation (Metiopolis) Act, 1869 (32 A 33 Viet c 67), *> 4 ; 
see also ibid , s 51. 

(]>) R v Foundlmq Hospital (1871), L R 7 Q 15 83; B v City of 
Imndon Assessment Committee, [1907] 2 K 15, 764, 0 A , see also Metro* 
polls Management Act, 1875 (38 & 39 Viet, c .53), ss 2—4 

(q) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), Soiled III.; 
see note (i),p 115, ante 

(r) Union Assessment Committee Act, 1862 t*25 & 26 Viet c 103), s. 30; 
and see p 47, ante 

(s) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c. 67), s 9 (1), 

Valuation (Metiopolis) Amendment Act, 1884 (47 & 48 Viet c 5), s 2 As 
to the effect of omission to give such a notice, see Wedm mster Corpouitwn 
*v. Armuand Naiy Auxthaiy ( 'o-opeiatweSupply, Ltd . [ 1902] 2 K. B 125*. 

(t) City of London (Union of Parishes) Act, 1907 (7 Ldw. 7, c, cxl.), s, 14, 
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Shot. 2 . clerk (n); otherwise the assessment committee is appointed by the 

Basis and guardians of the nmon (a). It has power to require returns from 

System of owners and occupiers (b). 

Valuation. 1 

T o 252. The overseers should transmit the list to the assessment 
JSL to 8,1011 committee not sooner than fourteen and not later than seventeen days 
assessment after giving notice of deposit (<•)• Tho assessment committee, who 

Sf*- Whbin fourteen days of receipt must give a proscribed notice to 

of Jr 0n railway and certain other companies interested (d), must then 
proceed to revise the list (<?). The assessment committee must 
hear and decide upon objections at a meeting for the purpose, which 
must be held not less than sixteen days after the transmission of 
the list to the committee, and of which it must give not less ilun 
sixteen days’ notice (/); and it may also make Buch alterations as 
it thinks fit, irrespective of any objection being made(<?). The 
revision should be completed before the 1st October (h). 


mictions to 253. Objections may be made by any person who is aggrieved by 
ll8t * reason of any of certain specified matters (;)• If a ratepayer, he must 

givo notice before the expiration of twenty-five days after the list is 
deposited (/>,); a notice by the surveyor of taxes or the overseers 
must be given not less than seven days before the meeting for 
hearing objections (l). The notice of objection must specify the 
correction desired (m), as well as the grounds; and, when given by a 


(tt) London Government Act, 1899 (62 & 63 Viet. c. 14), s. 13 ; and see 
title Metropolis, Vol XX., pp. 437, 438 

(a) Union Assessment Committee Act, 1862 (25 & 26 Viet e 103), s. 2; 
Valuation (Metropolis) Act, 1869 (32 A 33 Viet c 67), s 5 

(b) Valuation (Metropolis) Act, 1869 (32 & 33 Viet, c 67), s 57; and, 
as to penalties tor default, see ibid , s. 58 ; note {»), p 117, ante 

(c) Union Assessment Committee Act, 1862 (25 & 26 Viet c 103), s. 17 , 

Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), s 42(2), 12. v Tnijall 
(1876), 2 Q B. D 199 , seep 49, ante As to the stens to be taken if the 
oveiseers fail to transmit a valuation list, see Valuation (Metropolis) Act, 
1869 (32 & 33 Viet c 67), s 13 * 

(d) Umon Assessment Committee Amendment Ait., 1864 (27 & 28 Vitt. 
c. 39), s. 5. 

(e) Valuation (Metropolis) Act, 1869 (32 & 33 Vn 1 e 67), s. 14. 

(f) Union AsNChMnent Committee Act, 1862 (25 A 26 Vicfe c 103), s 19; 
Valuation (Metropolis) Act, 1869 (32 & 33 Viet c b7), ss 14, 42 (4), (5) ; 
see p. 4'). ante 

(g) Union Assessment Committee Act, 1862 (25 A 26 Viet e. 103), a 20; 
Valuation (Metropolis) Act, I86p (32 & 33 Viet, c 67), ss. 1,14 ; see p. 50, 
ante 

(h) Valuation (Metropolis) Act, 1869 (32 & 33 Viet, c 67), s. 42 (4), 
& v. Ingall, supra, see p. 116, ante 

(i) The prisons who may object include the suiveyor of taxes, and any 
ratepayer m the parish (Valuation (Metropolis) Act, J869 (32 A 33 Vici 
e 67), ss. 11, 12 ; Union Assessment Committee Act, 1862 (25 & 26 Viet, 
e. 103), s. 18) They probably also include any owner, and they clearly 
include an owner who is liable or 1 ms agreed to pay the rates (ibid. ; 
Valuation (Metropolis) Act, 1869 (32 A 33 Viet, c 67), s 4 (definition of 
“ ratepayer ”), Valuation (Metropolis) Amendment Act, 1884 (47 & 48 
Viet c 5), s 2); and see p 49, ante 

(A) Valualion (Metropolis) Act, 18G9 (32 & 33 Viet c. 67), s. 42 (3). 

. (!) Ito». s 4216). 

(w) Ibul, s 11. For form oi notice, see Encyclopaedia of Forms and 
Precedents, Vol. Xt, pp. 238, 262. 
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ratepayer, must be given to the overseers and tho .assessment com¬ 
mittee, and also to any thiid person whose under-assessment or 
non-assessmenius complained of (»). The notice may be served by 
post or otherwise (o). In hearing the objection, tiie assessment 
committee cannot, without the consent of the overseers, deal with 
any ground not raised in the notice (p). Generally, the powers of 
the assessment committee in regard to these matters are the same 
as outside the Metropolis ( 7 ). * 

254 When the assessment committee has completed its revision 
it approves the list, and within three days sends it to tho overseers 
for re deposit) /) Notice of te-deposit is given by the overseers in 
the same way as notice of deposit u), and, wheie a hereditament lias 
been (apart from objection) mseited for tho first time, or at an 
increased assessment, the overseers must give noLice to tho occupier, 
or to the owner, if he is liable to pay a rate or tax' in place of the 
occupiei ( t ). 

The assessment committee must appoint a day, not less than 
fourteen nor moie than twenty-one days after re-deposit, tor hearing 
objections to the alteiations; and seven days’ notice of objection 
must be given («). 

After hearing the objections made on re-deposit and making any 
further alterations in the list, the assessment committee finally 
approves the list ( b) and causes the gross and lateable values to be 
totalled, the list being signed by three members present at the 
meeting at which it is finally approved; and duplicates of the list 
are sent to the London County Council and to the ovei seers (c). 
This should be done before the 1 st November (d). The ovei seers 


(n) Union Assessment Committee Acl, 1862 (26 & 26 Vicfc c. 103), s 18; 
and see pp 49, 60, ante Foi lonuo of objection and appeal, see 
Encyclopaedia oi Forms and Precedents, Vol XI, pp 224—264 

( 0 ) Valuation (Metropolis]^ Act, 1869 (32 & 33 Viet c 67), s. 65 

( 7 >) Union Assessment Committee Act, 1862 (25 & 26 Viet c 103), s 19; 
2? v London Justices, [1897] 1 Q B 433 

(q) See pp. 49, 50, ante As to their powers upou an objection by a 
suivcyor ol taxes, see Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), 
s 53 

(?) Union Assessment Committee Act, 1862 (25 & 26 Viet c 103), s 21 , 
Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), s 42 (7); and see 
p. 50, ante. 

(s) Valuation (Metiopobs) Act, 1869 (32 & 33 Viet c 67), ss 10,66; 
see p. 117, ante 

(t) Valuation (Metiopolis) Act, I860 (32 A 33 Viet c 67), s 9 (2); 
Valuation (Metropolis) Amendment Act, 1881 (47 & 48 Viet e 5), s 2; 
compare note (s), p 117, ante 

(а) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), s 42 (7) It 

is submitted that no notice of objection can be given at this stage m 
respect of matters which appeared in the list as originally deposited and aie 
unaltered » 

(б) Union Assessment Committee Act, 1862 (25 & 26 Viet c. 103), 
bs 20, 21; see p. 50, ante 

(c) Valuation (Metiopolis) Act, 1869 (32 & 33 Vicfc c. 67), ss. 14—17 ; 
Local Government Act, 1888 (51 & 52 Viet 0 . 41), s 44 , 

* (d) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c. 67), s, 42 (8)*; 

R, v. Ingall (1876), 2 Q B. D. 199; see’hote (/), p. 117, ante. 
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must deposit their duplicate, giving notice of deposit and of the 
time, mode, and grounds oi appeal (a). 

255. A ratepayer may inspect and take copies or extracts from 
the valuation list without fee, when deposited (/), or when in the 
possession of the assessment committee (</). 

, ‘ Sub-Sec l' 3 —Appeals aqamst the Quinquennial List 

256. A ratepayer, the overseers, or tho surveyor of taxes may 
appeal to special sessious, but only if aggrieved by a decision 
ol tlie assessment committee ou an objection with regard to 
value (li). 

Special sessions for hearing such appeals are bold by the justices 
for evei.v petty sessional division at any time after the 30th 
November which will enable them to determine all appeals, if they 
can do so, botoie the ensuing 1st January (t). Notice of the time 
of sitting must be given to the ovoiseors to be published (A). 

Notice in writing of the appeal, specifying the corrections deshed, 
must be given on or before the 21st Novewbei to certain specified 
persons (/). 

The special sessions may not hear an appeal touching any matter 
in respect of which notice of appeal has already been given to 
ijuartoi sessions, and may only decide on questions of value, if they 
so decide, they may alter the value stated for the particular here¬ 
ditament in the valuation list, hut such an alteration does not affect 
the totals of tho values therein appear mg (m ). Subject to tho limita¬ 
tions just stated, then poweisas to the older in which they hear 
appeals, as to adjournment, amendment of notice of appoal, con¬ 
firmation or alteration of the list, and costs are tire same as in the 
case of quarter sessions hearing an appeal against tho list (a) As 
to “ all matters necessary for the execution of tlieir duties ” under 


(e) Valuation (Metropolis) Act, 1869 (32 33 Viet c (57). ss 15, 60 

Tin* deposit is made in the same place, and the notice is published m the 
same way as in. the case ot the fust deposit of the list, see p 117, ante 
As to appeals, see the text, infra 

(f) Valuation (Metiopohs) Act, 1869 (32 & 33 Viet c 67), s 67. 

( q ) Tlnd., ss 68, 69, compaic p 49, ante 

(It) Valuation (Metiopolis) Act, lt>69 (32 & 33 Viet c 67), s 19 It does 
not appear that the appellant need have been a paity to the objection; 
compare ibul , s 32; and see th(t text, inf hi 
( i) Valuation (Metropolis) Act, 1869 (32 & 33 Viet e 67),ss 18,42(10); 
Jl v Inqnll (1876), 2 Q J> D. 199, li v. London County Justices and 
London Countq Council , [1893] 2 Q B 476, C A 
tl) Valuation (Metiopohs) Act, 1869 (32 & 33 Viet e 67), s 22. 

{!) Ibid , ss 33, 42 (9) As to the manner of giving the notice, see ibid , 
<* 65 , and as to recognisances (winch must bo entered into within seven 
d,i> s after giving the notice) etc , see Orders of London Quarter Sessions, 
189s, u 1, 2, see note {</), p 122, post The notice may include more 
than one hereditament sepaiately assessed in the same list (Valuation 
(McLopolvq Amendment Act, 1884 (47 & 48 Viet e 5), a 3; seep 121, 
post). Jh'oi loans of notice to and from special sessions, see Encyclopaedia 
of Eoims ami Precedent, Vol. XL, pp 244, 248, 261, 

.(>«) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), ss 20, 21, 
34, 39 ; set* po, 123, 127, post • 

(») Valuation (Metropolis) Act, I860 (32 & 33 Viet, c, 67), ss. 34, 39. 
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the Valuation (Metropolis) Act, 18G!) (o), they have- the same powers sect. 2 
as if assembled in petty sessions (p). Basis and 

257. An appeal lies to the County of London Quaiter Sessions^/) Valuation, 
against a cleeision oi the assessment committee, on an objection made 
before them to which tlie appellant was a party, or against a decision lo 
of the special sessions, whetlier the appellant was a paitv or not ( 1 ) garter 
Such an appeal isopen to any ratepayer(.s) and to anv surveyor sessions, 
of taxes (t), as well as to a metropolitan borough council, and to the 
Common Council of the City of London, as ovoi seers of the parish (it). 

Sittings of quarter sessions for tho purpose of hearing these Sittings, 
appeals may not he held until after the 1st February in tho calendar 
year following the making of the list, and should be held if possible 
at a tune which will enable them to determine the appeals heloio 
the 81st March (/), ten days’ notice of the fust day of meeting being 
given by the cleik(rt) 

An appeal to quarter sessions against the decision ol an asoess- mounds ot 
ment committee nun be bi ought ou any ground taken on objection a i’P ual * 
before tho committee (ft). A 11 appeal against, the decision of special 
sessions may only bo brought upon a question of value (e). Tho 
same appeal may include mote than one hoieditament separately 
assessed 111 the same valuation list of which the appellant is oi is 
deemed to ho the occupier ot latopinei (d) Jf tho appellant accepts 
the gross value appealing 111 the list, the respondents cannot show 
that it is too low (r). 

Notice of appeal m writing, specifying the coi root ion desued, Notice ot 
must bo solved on or belore the 14.th Jauuaiy ( /) upon the a Pl’ ealto 
assessiiKutf committee in every case, and also upon the suivoyoi of Nations 


(</) 32 a 33 Vic I c 07 

l/)) Ibid , s 21 it is doubtiut wJielbei the iqa tial sessions have power 
to state a ease toi the opiinon ol the High Horn! 

(q) See title A1 AMSTTtATj>, Yol XIX , p 021 

(i) Valuation (Metiopolis) Aet, 1 Still (32 A, 33 Viet e 07). s 32 , Local 
f!o\ eminent Aet, 1888 (5J* A 72 Viet e 41), s 42(10), Lily ot Loudon 
(Union ol Ihiushes) Vet, 1007 (7 Edw 7, e cxl ), s 20 

(s) Valuation (Metropolis) Aet, 1809 (32 X 33 Viet c 67), s 32 (see 
definition ol “ ratepayer," ibid ,» 4), Valuation (Metropolis) Amendment 
Act. 1884 (47 A; 48 Viet c f>), s 2 

(t) Valuation (Metropolis) Aet. 1800 (32 A 33 Viet e 67), s 32 

\u) lbjd , London Loveinment Act, 1890 (62 & 63 Viet e 14), ss. 4(1), 
11 (1), Vitv of London (Union of Parishes) Act, 1007 (7 Edw. 7, c cxl), 
ss 11, 13 . 

(») Valuation (Metiopohh Aet, 1869 (32 A 33 Viet e, 67), s 42 (13) , 
Ji v London County Jtidier•< and Jjondon County Council, (1893j 2 <) 15 
476, (' A In practice, it. never is possible to do tins with regai d to 
appeals relating to a quinquennial list, and some, of these axe heaid months 
alt er tho 31st March 

(a) Valuation (Metiopolis) Act, I860 (32 A 33 Viet c. 67), s 42 (14) 

(ft) Ibid , s 32 , 22 v London J untiles, [1897] 1 Q B 433, Western v. 
Kenstnqton Assessment Committee, [1908J 1 Ky I>, 811, C A , and as to 
objections befoie tho assessment committee, see p 118, ante 

(c) Because the appeal is against the decision, which can itsell only 
proceed upon a question of value , see p 120, ante. 

( d) Valuation (Metropolis) Amendment Act, 1884 (47 & 48 Viet c 5), 

s 3 * 

(e) Compare Horton & Son v Walsdl Assessment Committee, [1898] 2 
Q. B. 837; see p, 64, ante 
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taxes, whenever the gross value is challenged (g). The appeal must 
be entered by lodging a copy of the notice with the clerk of the court 
on or before the same date; recognisances must then be ontered 
into or security deposited, and the appellant must, whore ! >he rate¬ 
able value appealed against exceeds 4)800, state his “case” on or 
befoie the 1st Febiuary (h). 

The assessment committee may appear on any appeal (?) with 
the consent of the borough council or of the guardiaus, whichever 
of these bodies appoints the committee (,;). Respondents must give 
notice of theii intention to appear as such on or before the 28th 
January, and must state their " case ” as above (L). 

258. The quarter sessions have power to appoint the order in 
which the.) will hear the appeals, to adjourn the healing from tune 
to time, and to confirm the valuation list or alter it in any manner 
not m contravention of the Valuation (Metropolis) Act, 18f!9(Z). In 
certain circumstances they may allow notice of appeal to be given 
out of time, or to bo amended (»<). On the application of either 
party they may appoint a peison to make a valuation of the here¬ 
ditament concerned («)• The court hearing the appeal may award 
costs to be paid by any of the pa i ties as they think just (o'), hut 
cannot order the assessment committee to pay costs, if it appears 
without the consent of the boiough council or guardians, as the case 
may be ( p). As to piocedmo generally, the quarter sessions hear¬ 
ing these appeals have the ordinary powers ot quarter sessions (q). 

For form of notice, see Encyclopaedia of Forms and Tiecedents, Vol XI., 
p 248 

(q) Valuation (Metiopolis) Act, 1869 (32 & 33 Viet, c 67), 8 33, which 
contains provision for service on other poisons also, in certain cases 
(b) Orders of London Quarter Sessions, 189S, n. 3—10, 21; see note (q), 
infra 

(?) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), s 62. 
Although the committee's clerk is mentioned in ibid . s 62, he lus no 
light ot audience (It v London Justices, (1896) 1 Q B 659, 0 A ) 

(?) Union Assessment Committee Amendment Act, 1864 (27 A 28 Viet 
c,. 39), s 2 , Valuation (Metiopolis) Act, 1869 (32 & 33 Viet c 67), ss. 1, 
6 (b); 22. v. London Justices (1907), 2 Konstam's Rating Appeals, 587. As 
to appointment oi the assessment committee, sec p 117, ante. 

(7r) Orders of London Quarter Sessions, 1898, ir. 7, 8, 21 i see note (q), 
infra 

‘( l ) 32 & 33 Viet, c 67, 

(ni) find, s 31. 

(h) llnd, ss. 36, 37, 38; comjwre p. 51, ante. Beyond this they appear 
to have no power to compulsonly reler the appeal to arbitration 

(o) Valuation (Metropolis) Act,, 1869 (32 & 33 Viet, b7), s 39: Hodqe & 
Sons v J y oplar Union (1881), Hyde’s Rating Appeals (1886-90), 281 . 22. 
v Gcneidt Assessment Sessions (1887), Ryde’s Rating Appeals (1886-90), 
268 As to recovery of costs, see p. 63. ante. 

(v) 22. v. London Justices (1907), 2 Konstam’s Rating Appeals, 687; 
and see p. 63, ante 

(q) Valuation (Metropolis! Act, 1869 (32 & 33 Viet c. 67), s 26 Various 
matters of practice are regulated by the Orders of London Quarter Sessions 
(made under the Valuation (Metropolis) Act, 1869 (32 & 33 Viet. c. 67), 
s. 27); st c Hyde on Rating, 3rd etf, pp. 944 et seq. Tables of fees made 
under the \ nluation (Metiopolis) Act, 1869 (32 & 33 Viet, c 67), s. 28, are 
annexed *o these ^Orders. As to the manner of making the alterations in, 
tiie list oidored by the quarter oessions, see ibid , ss. 34, 41., As to the* 
procedure before courts of quarter sessions, see, generally, title Magis¬ 
trates, Vol, XIX., pp. 643 et seq. 
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The appeals may be heard by the chairman or deputy-chairman 
Bitting alone (r). A member of an assessment committee of one 
union is not, as such, disqualified from sitting to hear an appeal 
from a different union (*•). The court may state a special ca&e for 
the opinion of the High Court ( t ). 

259. An appeal sigainst the total of the gross or rateable, values 
shown in the valuation list foi any parish on the ground that it is 
loo high or too low may be brought to quarter sessions {a) by any 
ratepayer, by an assessment committee, by overseers (ft), or by any 
other body which levies rates or contributions out of iates (<•). 
Such an appeal is necessaiy whenever the valuation of a particular 
hereditament has been altered on appeal by special sessions oi 
quarter sessions ( d ). It may also lie on other grounds (e), but 
cannot be brought on the ground that paiticulai heieditnineuts 
are under-assessediy). 

The same parties may appeal on the ground of there being no 
approved valuation list for the parish (<j), and if on any appeal it 
so appears, the quarter sessions may appoint a person to make a 
list (//). 


Sou-Sect 4 .—Supplemental List 

260. Tn each of the first four years of tho quinquennial period(r) 
a supplemental list is made showing all alterations which have 
taken place in any of the matters stated in the valuation list in 
force m the preceding twelve months, but containing only tho 
hereditaments affected (k). If no such alteration has taken place, a 


(r) Local Government. Act, 1888 (51 & 52 Viet c 41), b. 42 (5) As to 
the chairman, see title Magistrates. Vol XIX , p 621. 

(s) M. v London Justices, Ex paite South Metropolitan Gas Co (1907), 2 
Konstam’s Rating Appeals, 642, 71 J P 476 ; and see p. 65, ante 

(t) Valuation (Mfttropohs)»Aot, 1869 (32 & 33 Viet c 67), s 40 

(а) Ibid , s 32 The powers of quaiter Melons upon such an appeal are 
the same ab upon appeals i elating to paiiicnlar hereditaments Porioim 
of notice of appeal, see Encyclopaedia oi Pound and Precedents, Vol. XL, 
p 252 

(б) See p. 126, post. 

(c) Seepp 126—128, pod. 

(d) R. V Woolwich Union Guardians, [1891] 2 Q B. 712 

(e) See R. v City of London Assessment Committee, [1907] 2 KB. 764, 
C A , 7? v County of London Justices, [1912] 2 K 11 550 

(/) London County Council v. St. George’s Union Assessment Committee, 
[1894] A C. 600 

(g) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c. 67), s 32 (3), see 
B v. City of London Assessment Committee, supui 

(ft) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c. 67), ss 35, 37. 

(t) Eg, in 1911, 1912, 1913 and 1914, but not in 1915, when a new 
quinquennial list will be made, see p. 116, ante. 

(k) Valuation (Metropolis) Act, 1869 (32 X 33 Viet, c 67), s. 46 (l); 
B v Poplat Union Assessment. Committee (1884), 13 Q B. ]J 364, C. A.; 
Camlet well Assessment Committee v £7hs,[1900JA. C 510 As to a supple¬ 
mental list taking its place as part of the valuation list m force, see Valua¬ 
tion (Metropolis) Act, 1809 (32 & 33 Vicl o 67), s 46 (1$ ; and see p 116, 
* ante “ Twelve months ” probably means “ year ” as deiined in the Valua¬ 
tion (Metropolis) Act, 1869 (32 L 33 Viet c. 67), 6. 4, t e., from 6th April 
to 5th April; see note (d), p. 116, ante. 
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certificate to that effect is sent by the overseers to the assessment 
committee ( l). 

261. An alteration, to justify its insertion in a supplemental 
list, must be one specifically affecting the value of the heieditament 
in question; a general rise, or fall, in values is not sufficient (in); 
nor is an increased premium paid for a new lease sufficient (m). 

« A structural alteration is not necessary (a); where rateable 
value is based upon the power to earn piofit, an increase (a) or a 
decline (p) in the capacity of the heieditament for earning profit 
(shown by an actual reduction of receipts) is sufficient, provided it is 
not due to a merely tempoi ary cause (]>); and a decline m the 
value of licensed piopeity due to the imposition by Act of Pailia- 
ment of higher licence duties is sufficient (q). 

The heieditament uiseiled is not to he levalued, but a deduction 
oi addition is to* he made showing the effect ot tie alteiation upon 
the value shown in the valuation list in foice at the commencement 
of the twelve months (i) 

262. The duties and procedure for the making, revision, and 
appiov.tl of, and appeals against, a supplemental list are the same as 
in the case of a quinquennial list (v), and the rights of objection and 
appeal aie similar, and are regulated by the same provisions( t ). A 
ratepayer who is aggneved by the omission to insert his heiedita- 
mont m a supplemental list has also similar lights of objection and 
appeal to quaiter sessions on that ground (a). 

Sub-Shot. 5 — Provisional List. 

263. A provisional list is made if in the course of any year (b) 
there is an increase oi reduction in the value of any hereditament 
fiom any cause similar to those causes which justify mseition.m a 


(0 Valuation (Metropolis) Act, 1869 (32 & 33 Vicl e 67), s. 46 (1), 
Sched 11 

(m) (1ambnwell Assessment Committee v Kills, [1900] A C 510 The 
(mum s which justify inclusion in. a supplemental list are the same as those 
which justify the making of a provisional list (S. 0 , sub nom Ellis v. 
Camberwell Assessment Committee, [1900] 1 Q. B. 68, 74, C. A.) As to the 
provisional list, see the text, infra 

(ii) R v A Vie River Co (1879), 4 Q. B T) 309, R v Poplar Union 
Assessment Committee (1884), 13 Q B D 364, C A ; Camberwell Assess¬ 
ment Committee v Ellis, siipia, R v St Mary's. Islington, Assessment 
Committee. (1887), 10 Q B D 529 (provisional list) 

(o) II v New River Co , suprek 

(}>) R v Coplat Union Assessment Committee, supra, R v St Mary's, 
Islington, Assessment Committe, supra , R v Southwark Assessment (tom- 
mittee, [1909| 1 K B 274, C A (provisional list) 

(q) R v. Shoreditch Assessment Committee, Ex parte Morgan, [19101 2 
h 15 859, C, A (pi ovisional list) 

(f) It. v. Poplai Union Assessment Committee, supra. 

V) Valuation (Metropolis) Act, 1869 (32 & 33 Vu-t c 67), s 46 (3); see 
pp Ho H seg , ante 

(0 Valuation (Metropolis? Act, 1869 (32 & 33 Viet, c 67), s. 46 (3), (4); 
see pp 118, 120, ante 

(“) Ya ‘iintion (Metropolis) Act, 1869 (32 & 33 Viet c 67), ss. 46 (3), (4). 

' 01 * orms of notices of objection and appeal, see Encyclopedia 
V orms imd Pt^edenlB, Vol. XI, pp 243, 244, 255. 

v .+ Iw! iT < ^ e f’ De ^ by the Valuation (Metropolis) Act, 1869 (32 & 33" 
Viet c. M p 4): see note (a), p. 116, ante , and compare note (A), p 123, 
ittite. r or the ueiiniuons ot time generally, see title Time. 
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supplemental list (c). It contains only the gross and rateable values 
of the hereditaments affected and may be made at any time in the 
year(d). 

264. The overseers may send a provisional list to the assessment 
committee of their own accord, and must do so if requisitioned by 
the assessment committee, or any ratepayer in the union, or the 
surveyor of taxes (e). If a requisition is sent to the oveisders, the 
person making it must send a copy to the assessment committee; 
and if the overseers make default within fourteen days after the 
requisition has boen served on them and a prim A Jane case of 
diminution is made out, the assessment committee must appoint 
a person to make such a list, and can be compelled by mandamus to 
do so (/) On receipt of the list, the assessment committee must 
serve a copy on the surveyor of taxes, and on the ratepayer con¬ 
cerned, together with a notice of the date and inode of making 
objections (</), and the list is, in practice, treated as having opera¬ 
tion from the date ol the seivice on the ratepayer (It). Objections 
rnav then lie made within the time stated in the last-mentioned 
notice, either on the ground that the hereditament ought not to 
appeal m the list or on grounds available in the case of a quin¬ 
quennial list; and they are determined in the same way as 
objections to a quinquennial list(i") If no objection is made ia 

(c) Valuation (Metiopolis) Act, 1869 (32 & 33 Viet c 67), s 47, Ellis v. 
Cambenceil Assessment Committee, [1900] 1 Q B 68, 74, 0 A. TheBe 
causes have been already described, and ceitam of the casts cited m 
notes (m), (p), p. 124, ante, weie decided with reference to provisional 
lists There is some doubt as to whether a provisional list can he made 
it the increase or decrease has taken place in the previous yeai (11 v St. 
Mary, Bermondsey, Overseen, (1884), 14 Q R D 351, 357) 

(d) A provisional list is a temporary measure, designed to give the 
increase or reduction an immediate effect on the rates , and there may be 
as many such lists tor the parish m the yeai as theie aie hereditaments 
affected 

(e) Valuation (Metropolis^ Act, 1869 (32 & 33 Viet c 67), s 47(1) For 
foim ot requisition, see Kuevclop:edia of Fonns and Precedents, Vol XI, 
p 257 

(/) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), ss 47 (2), 13, 
It v. St Mary's, Islington, Assessment Committee (1887), 19 Q B l) 529; 
R v Southwark Assessment Committee, [1909] 1KB 274, C A , It v 
Hammersmith Assessment Committee, Ex vaite Shepherd's Bush Improve * 
ments, Lid (1909), 73 J P 433; it v Shoreditch Assessment Committer, 
Eh parte Morgan, [1910] 2 K B 880, C A Mandamus will not, how¬ 
ever, issue to compel the ovciseers to make such a hst (It v St Mary, 
Bermondsey, Overseers (1884), 14 Q B D. 351) 

(< 7 ) Valuation (Metropolis) Act, 1869 (32 & 33 Viet, c 67), s 47 (3). 
Foi form of notice, see Encyclopaedia of Forms and Precedents, Vol XI., 
p. 241 

(h) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), s 47 (8). 
The speech of Lord Atkinson in Metropolitan Water Board v Phillips 
(1912), 18th November, II L (not yet leported), throws some doubt on 
the correctness of the view th.it is taken in practice. As to the incorpora¬ 
tion of the provisional hst in the valuation list in force, and as to its con¬ 
tinuance in operation, see p 116, ante 

(t) Valuation (Metropolis) Act, 1869 (32 & 33 Viet c 67), s. 47 (4)—-(6). 
It is doubtful whether the committee has power to make any alteration 
in the list, otherwise than on objection For notices of objection and 
appeal, see Encyclopaedia of Foims and Precedents, Vol. XL, pp. 224 — 264 
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time, or when any objection made has been determined, the 
assessment committee causes a copy of the list to be made, with any 
alterations made m it by the committee, and returns the list and 
copy, signed and dated by its clerfe* to the overseers (A.). 

No appeal lies against a piovisional list (l). 

265. The cunent general rate (m) is affocled by the provisional 
lirtt from tho date of its coming into operation («). Entries are 
made in the rale by the overseers, and the occupier of the heredita¬ 
ment affected is liable, as from that date, for the rate assessed upon 
the rateable value appearing in the provisional list (o). If, when 
the next revision of the valuation list takes place, the quinquennial 
or supplemental list as approved and altered on appeal contains a 
lower laleable value, the amount overpaid is repaid or allowed (p). 

Sec.. 3. — Rates Levied in the Metropolis. 

Sub-Sect. 1 — The Metropolitan Boroughs: General Bate. 

266. The council of each metropolitan borough acts as the over¬ 
seers of every parish within the borough (q). 

It is the duty of the borough council as ovei seers to levt a poor 
rate in cider to raise certain sums which the council is required by 
precepts or orders to pay to other authorities and winch must he 
raised by means of the poor rate (/) These authorities are—the 
London County Council, which issues precepts to satisfy the county 
rate (&); boards of guardians (f); and the Receiver of the Metio- 
politan Police District (a). The poor rate is, however, made and 
levied together with the general rate as one rate, which is called the 
general rate (l>). 


(k) Valuation (Metropolis) Act, 1869 (32 A 33 Viot <\ 61), 8 47 (7) 

(l) Fulham Union Assessment Comm Glee v Wells (1888), 20 <J B 1). 
749, Parrish \ Rurkney Corporation , 110121 1 K. I) 669, 0 A , see 
London County Council v Hhoiedikh Boiouyli Council (1911). 7ft J P 386 

(m) See the t<*xt, mfiu 

(n) As to 11ns date, sec p 110, ante 

( o ) Valuation (Metropolis) Act, 1809 (32 & 33 Viet c 67), s. 47 (9) 

(p) Ibid, , a 47 (10) 

\q) London Government Act. 1899 (62 & 63 Viet c 14), s 11 (1); see 
title Metropolis, Vol XX , p. 407 

(i) London Government Act, 1899 (62 & 63 Viet. <\ 14), 8 11 (2) As to 
the duties of overseers to raise various moneys outot the poor rate in older 
to satisfy piecepts -addressed to them, see pp 53 et ieq , ante Provision 
for the raising of contributions to the common poor fund in places m the 
Metropolis where there is no poor rate is contained m the Metropolitan 
Poor Act, 1867 (30 & 31 Viot c 6), s 67. As to the niel ropolitau 
common fund, see titles Metropolis, Vol XX, p 415; Poor Law, 
Vol XXII., p 149 

(*) Si e p. 127, post 

\i) Seep j ?8, post 

(") See } ) J 27, poG • 

(b) London Government Act, 1899 (62 & 63 Viet c 14), s. 10 (2), see 
title Meikupolis, Vol. XX , p 440. In the Metropolis, the county rate 
includes the whole of the expenses of education, the London County 
Council bemg thedocal education authority ior the whole county (Educa¬ 
tion Act, 1902 (2 Edw 7 c 42), I 1 ; Education (Loudon) Act, 1903 (3 
Ldw. 7, C. 24), Beht d. 1. (1)); and thoie is no limit to the amount which 
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267. The London County Council issues from time to time to the 
borough council precepts to satisfy the county rate in respect of each 
parish in its borough (c). The amount required in respect of each 
parish is calculated upon the toftid rateable value of the parish as 
shown in the valuation list for the time being in force (d). 

The county rate includes, besides goneral county contributions (r'l 
and special county contributions (/), an “equalisation charge ” (g), 
which is levied, as a separate item, on the panshes from which it is 
due. Its amount is calculated as follows —a contribution of 6tf. 
m the X on the rateable value of each paiish is charged against 
each parish for the year; the whole amount of these contributions 
is called the “ equalisation fund.” Every half-year half tho fund is 
apportioned among the parishes in proportion to their population, 
the amount apportioned to each parish being called “the gi ant. ’ If 
the giant due to the parish is lesB than its contribution, the dnfeience 
is lovied from the borough council as above stated, in respect of the 
particular parish. If the grant is more than the contribution, the 
difference is paid to the boiough council out of the fund and 
credited to the particular paribh for certain specified expenses. 
Where a borough contains two or more parishes, and the aggregate 
of the contributions of those parishes is less than tho aggi agate of 
the grants due to them, the difference is paid to the borough council 
from the fund, and no equalisation charge is levied from any of 
those parishes. A separate account of the county fund is kept for 
the equalisation fund (h). 

268. Piecepts or warrants are also issued to the borough councils 
to collect out of the poor rate a poition of the expenses of the 
Metropolitan Police District; and the sums leqaired are payable 
to tho Receiver (i). The amount to be laised by rates and by the 

it may levy out of rates ior the purpose of aiding highei education 
(Education (London) Act, 1903 (3 Edw. 7,e 34), Belied 1 (2)); and sec, 
tui ther, title Ale-i kofolis, Vol XX , pp 438, 439 

(r) The powers of the London County Council in inspect of the making 
ot county rates and the issue of piecepts to satisfy them aro the same as 
those of a county council m the country, see pp 69 ft srq , ante, and 
Local Government Act, 1888 (51 & 52 Viet c 41), ss 3 ( 1 ), 40 (9). Tho 
precepts are issued to metropolitan boiough councils by viitue ol the 
London Government Act, 1899 (62 & 63 Viet e 14), s II (2) As to 
the form‘of the precept, see London (Financial Airangi meats) Scheme, 
1900, Stat R. & 0 .1900, p 392. , 

(d) Valuation (Metropolis) Act, 1869 (32 & 33 Viet e 67), s 45; rcc 
p 116, ante No countv rate basis is prepared in the Metropolis (Valua¬ 
tion (Metropolis) Act, 1869 (32 & 33 Viet, e 67). s 77 and Schod 1 ) In 
parishes in the Metropolis in which there is agricultural land, the amount 
required is calculated in pioportion to the i.iteable value of the parish 
reduces by one halt tho rateable value of the agricultural land in the 
parish (as shown m the valuation hst) (Agricultural RateB Act, 1896 (59 & 
60 Viet o 16), s 3) 

(e) As to general county contributions, see^. 69, ante. 

If) As to special county contributions, see p 69, ante 

(q) As to this see, further, title Metkopolis, Vol. XX , pp 442, 443. 

(h) London (Equalisation of Rates) Act, 1894 (57 & 58 Viot. c 53); 
London (Finam ial Arrangements) Scheme, 1900; London Government 
* Act, 1899 (62 & 63 Viet o. 14), s. 4 (1). , 

(») Metropolitan Police Act, 1829 (10 Geo. 4, c. 44), ss. 23—26, London 
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Treasury contribution together is limited to lid. in the X' on the 
rateable value of the parish ( k), subject to a correction in respect 
of the pension fund(i). 

269. Boards ot guardians in the Metropolis issue precepts to 
the metropolitan borough councils for the sums required from each 
parish ,in the borough to meet the expenses of the boards, in tbo 
same way Jhal boaids of guardians outside the Metropolis issue 
precepts to overseers (m). The expenseJrof boards of guardians in 
the Metropolis include, however, besides expenses incurred by the 
boards themselves, the amounts required m precepts issued to the 
boards of guardians by the Local Government Board on behalf of 
the Metropolitan Common Poor Fund (n), and on behalf of the 
managers oi the metropolitan asylums ( o ). 

270. All the expenses of a metropolitan borough council, incurred 
in the dischaige of its own duties, are met out of the geneial rate (p). 
These expenses and any sums payable as such expenses are 
divided among the parishes in the borough, if there is more than 
one, m proportion to the rateablo value of the parish, subject to the 
adjustment of local burdens {q). Rateable value for this purpose 
includes thevaluo of Government propeity, upon which a contribu¬ 
tion in lieu of rates is paid (r). Contributions are required from 
metropolitan borough councils to the fund out of which the expenses 
of the Central Body established in the Metropolis under the 
Unemployed Workmen Act, 1905 («), and expenses of distress com¬ 
mittees incurred with the consent of the Central Body, are defrayed. 
These contributions are part of the expenses of a metropolitan 
borough council, and are paid on the demand of the Central Body 
in proportion to the rateable value of the borough, but must not 
in any year exceed the amount produced by a \d. rate on that 
rateable value (/). Expenses incurred by a metropolitan borough 


(lovernmftnt Act, 1899 (62 & 63 Viet c 14), s II (1); see Metropolitan 
Police Act, 1912 (2 & 3 Geo f>, c 4). s 1 (b) As to the Receiver, see title 
Police. Vol XXII , pp 468, 469. 

(k) Police Rate Act, 1868 (31 & 32 Viet c 67), s 2 : Local Government 
Act, 1888 (61 & 52 Viet e. 41), ss 24, 27, 93 ; seo Metropolitan Police 
Act, 1912 (2 & 3 Geo 5, c 4), s 1 (a), and see title Police, Vol. XXII., 
p. 474 

(l) Police Acts, 1890 (53 & 54 Viet c 45), s 19 (4); 1909 (9 Edw 7, c. 40), 
s. 2; Metropolitan Police Act, 1912 (2 Geo 5, c 4), s I; and Bee title 
Police, Vol XXII, pp 474, 475. 

(i») See p. 53, ante , London Government Act, 1899 (62 & 63 Viet. c. 14), 
s 11 (1), (2; 

(«) Metropolitan Poor Act, 1867 (30 & 31 Viet c 6), s 64 ; Local Govern¬ 
ment Board Act, 1871 (34 & 35 Viet c 70), s. 2 ; and see title Metropolis, 
Vol. XX., pp. 415, 416. 

(o) Public Health (London) Act, 1891 (54 & 55 Viet c. 76), s. 104. 

(p) London Government*Aet, 1899 (62 & 63 Viet. o. 14), b 10 (l), and 
Schemes made thereunder, and Bee title Metropolis, Vol. XX., pp. 440, 
451. 

(q) London Government Act, 1899 (62 & 63 Viet. c. 14), s. 10 (3). 

(r) Ibid ,s. 34 j and see p 14, ante. 

’ (#) 5 Edw. 7, c 18. , 

(t) The limit may be extended to 14. by the Local Government Board 
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council under any of the adoptive Acts, or under any local or other 
Act, which does not extend to the wholo of any parish m the 
borough, are levied as an additional item of the general rate over 
that part of the parish to which the Act in question extends; and, 
if the Act extends to the whole parish, the expenses are included m 
the geneial rate for the parish ( u ). 

271. The general rate is assessed, made, collected and levied as 
if it were a poor rate, aqi in general all enactments applying of 
referring to the poor rate apply or refer also to the general rate (v). 
Rut the promoters of an undertaking under the Lands Clauses 
Consolidation Act, 1845 ( w ), arc only liable duung the construction 
of works to make good any deficiency in that part of the rato which 
represents the poor late or sums chargeable on it (r). 

The general rate is assessed upon the rateable value appearing 
in the valuation list in toice when the rate is imule(/i). 

The general rate is made m a proscuhed fonn and entered in a 
rate-book, and a prescribed declaration must be signed by the town 
eleik before the rate is presented to justices tor allowance (5). 
Special provisions are made for showing additional items and 
exemptions (c). A clerical or arithmetical orror ra the late may be 
amended upon an application by the person aggrieved to two 
justices or a police magistrate (d), and, if a person is omitted or 
misdesciibed, the error may be corrected on a similar application 
by the ovei seers {cl. When a hereditament becomes rateable m 
parts, the value shown m the valuation list may be apportioned by 
the ovei seers ( j). 


(Unemployed Workmen Act, 1005 (5 Edw 7, c. 18), s. 1 (6)), and see 
title Mf moroLW, Vol XX , p 413 

(h) London Government Ad, 1890 {62 & 63 Viet c 14), s 10 (4); 
London (Rating) Scheme, 1001 (Mat K &0, Rev Vol VIM, London 
County, pp 84 et seq ), art 3 , and sec title Metropolis, Vol XX., p. 442 

[v) London Government Act, 1800 (62 A 63 Viet c 14), a 10 (2); see 
pp 1 ci seq , ante The Lord on Government Act, 1890 (62 & 63 Viet 
c 14), s 14, applies, however, to the aiulit o£ the general rate accounts, 
and see title Metropolis, Vol XX , pp 451, 452 As to the making, 
allowance etc of tho poor late, sec pp 45 et seq , ante 

(w) 8 & 9 Viet e 18 

(sr) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet c 18), s 133; 
Islington Borough Council v London School Board, [1903] 2 K. B. 354, 
C. A. 

(a) See p 116, ante As to the current rate being affected by a pro¬ 
visional list, see p 126, mite 

(b) Valuation (Metropolis) Act, 1809 (32 & 33 Viet c 67), s 73, Sclied 
IV., Agricultural Rates Order, 1896, Sclied Y 2, London (Rate Collection) 
Accounts Order, 1901 (Stat R & O., Rev Vol VIII, London County, 
P 88) 

(c) London (Rating) Scheme, 1901, arts 2 (2), 3 (4), p. 88 

(d) Valuation (Metropolis) Act, 1869 (32 & 33 Viet, c 67), s 71. For 
notice of application to amend, see Encyclopaedia of Forms and Prece¬ 
dents, Vol. XI., p 259. 

* (e) Valuation (Metropolis) Act, 1869 (32 & 33 Viet, c 67), s 72 ; West¬ 
minster Corporation v. Edgcome (1901), Ryde and Rons tarn’s Rating 
Appeals, 257; 67 J. P. 25. For form of application, see Encyclopaedia 
,of Forms and Precedents, Vol XI . p 261) ’ 

( f) Union Assessment Committee Act, JL8G2 (25 & 26 Viet c 103), s 28’, 
proviso. 

H.L.—XXIV. 
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The demand note is in one of two prescribed forms, and shows, 
among other details, the several purposes of the rate, including 
the equalisation charge, if any, and the amount in the required 
for each (g). 

272. Subject to any special exemptions, the persons rateable 
are the same as those rateable to the poor rate outside the Metro¬ 
polis, and the provisions for the rating of owners instead of 
occupiers dimply equally (h). But any ratal or partial exemptions 
which existed in the Metropolis at the time of the passing of the 
London Government Act, 1899 ( i ), also apply (j). A tenant who 
was entitled at that time to deduct against his landlord any sum 
paid on account of sewers rate is still so entitled ( k ). 

273. There is no appeal against the general rate in the Metro¬ 
polis in respect of matters upon which the valuation list is conclu¬ 
sive ( l ), but upon such grounds as non-occupation (m) or total (n) 
or partial (o') exemption, or upon the question whether owner or 
occupier should be rated (p), an appeal lies against the general rate 
to the county quarter sessions, in the same way as an appeal lies 
against a poor rate outside London, except that objection to the list 
is not a condition precedent and no notice is given to the 
assessment committee ( q ). An appeal does not he against a rate 
based on a provisional list on the ground that there had been no 

(g) London Government Act, 1899 (62 & 63 Viet c. 14), b 11 (3); 
London (Bate Collection) Accounts Order, 1901, art 4, Schedule 

(h) London Government Act, 1899 (62 & 63 Viet c. 14), b 10 (2); and 
bpp pp. 4 et scq , ante. As to the Agricultural Kates Act, 1896 (59 & 60 
Viet c. 16), and the Tithe Rcntcharge (Kates) Act, 1899 (62 & 63 Viet 
c 17). see London (Rating) Scheme, 1901, arts. 2 (3), 4 

( 1 ) 62 & 63 Viet c 14 

(Y) London Government Act, 1899 (62 & 63 Viet c 14). s. 10 (1); 
London (Rating) Scheme, 1901, arts 2, 3 (3), 4 Many of these 
exemptions are created by local Acts, or by orders made by veBtries 
(Metropolis Management Act, 1855 (18 & 19 Viet, o 120), s. 159, see 
London and Bnghton Bail Co v Lewisham Guardians (1879), 4 Q. B. D. 
389). Certain general exemptions are created by the Metropolis Management 
Act, 1855 (18 & 10 Viet c 120), ss 163 —165 Where ibid , s 163, applies, 
the Agricultural Rates Act, 1896 (59 & 60 Viet, c 16), does not apply; 
see ihul , s. 1 (2) (a), and, see, further, title Metropolis, Vol. XX., 
p. 441 

(k) London Government Act, 1899 (62 & 63 Viet c 14), s 12. 

( l ) Valuation (Metropolis) Act, 1869 (32 & 33 Viet, c 67), s. 45; see 
pp 11*5, 116, ante 

(m) Smith v. Lambeth Assessment Committee (1882), 9 Q. B D. 586; 
affirmed 10 Q. B. D. 327, C. A. 

( 71 ) Savoy Overseers, etc. v. Art Union of Tendon, [1896] A. C. 296; 
It. v. Institution of Cml Jinqineers (1879), 5 Q. B D. 48, see p. 21, 
ante. 

( 0 ) London and India Docks Co v. Woolwich Borough , [1902] 1 K. B 750, 
and «<■(■ pp. 23, 24. ante „ 

(p) 0 hits and Bales v. Islington Corporation. [1909] IK. B 133, C. A.; 
and sec p 19 , ante. 

(q) London Government Act, 1899 (62 & 63 Viet c 14), s 10(2); see 
pp 57, 61, ante. The Dmon Assessment Committee Amendment Act, 
1864 (27 A 28 Viet c. 39), s 1, does not apply to the Metropolis. For 
the other conditions of an appeal against the poor rate, see pp 59 el seq, 
ante. 
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alteration in value which justified the inclusion of the hereditament 
in that list (r). 

Sub-Sect 2.— The City of London 

274. The Mayor and Commonalty and Citizens of the City of 
London acting through the Common Council are the overseers for 
the parish of the City of London («). 

275. As such overseers the Common Council make a poor rate ( t), 
which includes, besides certain expenses ot the Common Council 
itself, sums requirod by the authorities who levy their money by 
precept, namely, the London County Council and the guardians 
of the City of London union (f); and they also mako a separate and 
distinct general late (a), which includos sums raised for the purposes 
of the old sewers rate, consolidated rate, police l ate (b), trophy tax (c), 
and certain miscellaneous expenses. An appeal against the latter 
rate lies to the quarter sessions for the City of London ( d ). 


Sect 3 

Bates 
Levied 
in the 
Metropolis. 

Rating 

authority. 

Poor rate 
and general 
late. 


(r) London County Council v Shoreditch Borough Council (1911), 75 J P. 
386. 

{*) City of London (Union of Pauslies) Act, 1907 (7 Edw. 7, c. oil.), 
ss 11, 13. As to the aiea known os '* the City of London,” see title 
Metropolis, Vol XX , pp. 400, 401 

(t) City ot London (Union of Parishes) Act, 1907 (7 Edw 7, c cxl), 
ss 11, 12, 18—21; see p. 126, ante. See, further, as to the making and 
purposes of the City “ poor rate ” and “ general rate,” title Metropolis, 
Vol XX., p 439. 

(а) City of London (Union of Polishes) Act, 1907 (7 Edw 7, c cxl.), 
rh 15—17, 19—21. The making etc oi this rate are governed by the 
provisions of this and earlier local Acts 

(б) As to finance relating to the City Police, see title Police, Vol XXII., 
pp. 480, 481. 

(c) As to the tiophy tax, see titles Metropolis, Vol XX, p 423. 
note (a) , Royal Forces 

(d) As to this court, see title Magistrates, Vol XIX , p 622 Otherwise 
the conditions of such an appeal are the same as m the metropolitan 
boioughs; see p. 130, ante. t An appeal under the County Rates Act, 1852 
(15 & 16 Viet c 81), s 22 (see p 75, ante), on the giound that the total 
in the valuation list upon which the rate' was based included properly m 
the City of London exempted by statute from liability to the county rate, 
lies to the quarter sessions of the County of London (R v. London County 
Justices; It v London City Justices, [19I2J 2 K B 556). 
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Part I—Introduction. 

Sect. 1. —The Geneial Nat me of Heal Estate and Chattels Ileal. 

276. The term “ property ” is used to denote either rights in the 
nature of ownership or the corporeal things, whether lands o’r 
goods, which are the subjects of such rights. This dual moaning of 
the word arises from a natural tendency to identify the corporeal 
thing with the aggregate of rights which make up the entire right of 
ownership, including the right of exclusive possession or enjoyment; 
and it is confined to cases where the right involves possession. 
Thus, whore a peison is entitled to land in fee simple in possession, 
the term “ propel ty ” is equally appropriate to describe the land 
itself and his interest in the land, and this usage is extended to 
limited interests, such as a life estate, in possession. But when 
the right does not involve possession of a corporeal thing, where, lor 
example, it is an easement or a rentcharge, the term “ property ” 
denotes a right only (a). 

277. The term “real” denotes that the thing itself, or a 
particular right in the thing, can be specifically recoveied ( h ), and 
since, speaking generally, such specific recovery was originally only 
allowed in the case of land to which the claimant was entitled for 
his own or another’s life or a greater estate(o), the term “real 
propeity ” denotes, first, land and things attached to land bo as to 
become part of it, and, secondly, lights in the land which endure 
for a life or are mbeiitable (d), whether these involve full ownership 
or only some paitial enjoyment of the land or its profits (e). 


(а) This confusion between the thing and the subject of rights and the 
rights themselves has been frequently commented on, see Austin’s Juris¬ 
prudence, 4th ed , pp 371. 8(f4 , Williams, Law of Heal Property, 21st ed , 
p. 4, and as to corpoieal heieditaments, see, further, p 160, post; but 
in practice it is not pioductive of inconvenience. 

(б) This follows from the di\ ision of actions into real and personal, a 
division which is quite distinct from that between actions m rem and 
actions m peisonam and see the Law Quarterly Review, Vol IV , 
p 394 As to real aetiouB, see title Action, Vol I, pp 32 et seq. 

(c) See Pollock and Maitland, Ilistoiy of English Law, Vol II, p 179, 
where it is pointed out that tins incident 6f specific recovery has no actual 
connection with the nature ol the nght of pxoperty, and see title Per¬ 
sonal Property, Vol. XXII . pp 387 et seq , 392 et seq , 398. A more 
substantial distinction is that “things real aie such as are permanent, 
fixed and immoveable, which cannot be earned out of their place, as lands 
and tei\ements; things personal are goods, money, and all other move¬ 
ables, which may attend the owmer’s person wherever he thinks proper to 
go ” (2 Bl. Com 16) But this only suits tangible forms of personal 
property, and not the most important modenuforms, such as shares and 
other choses m action; and see, further, title Personal Property, 
Vol. XXII, p 387, note (c) 

(d) Leasehold interests wcie not ongmally specifically lecoverable and 
have long been desenbed as chattels real; see p 138, post. 

(e) As to the distinction between immovables and movables; see 
He Earnshaw-Wall, [1894] 3 Ch 156; Bed titles Conflict of Laws, Vol 
VI., pp. 196 et seq ; Descent and Distribution, Vol. XL, p. 3, note ( J ). 
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Sect. 1. 

The General 
Nature of 
Real Estate 
and Chattels 
Real. 

Real estate 
and chattels 
real. 


No absolute 
ownership in 
land. 


278. Proprietory rights involving possession of real property in 
its corporeal sense are called “ estates ” and these estates are 
divided into real estate and chattels real. Real estate includes 
estates m land which are of freehold (/) or customary (g) tenure, 
and also any rights in land, such as a rentcharge (h), which admit 
of being limited in the same manner as freehold estates (i). 
The cliief result of an interest being classed as real estate is that, 
Unless its duration is restncted to a life or lives, it is capable, apart 
from the Land Transfer Act, 1897 (y), of descending to the heir (k) 
An interest for a term of years is classed as a chattel, and on the 
death of the termor it goes with his goods and chattels to his 
personal representatives (l) ; but being carved out of the realty, it 
iB known as a chattel real (m). 

Sect. 2 .—The Feudal System and Feudal Tenure. 

279. Technically, land is not the subject of absolute ownership, 
but of tenure. According to the doctrine of the common law there 
is no land in England in the hands of a subject but is held of some 
lord by some service and for some estate (it); and this tenure is either 

(f) Bridgewater ( Countess ) v. Bolton (Duke} (1704), 6 Mod. Rep. 106 

(g) See Oar v Ellison (1744), 3 Atk 73, 76 j Revd v. Shergold (1806), 10 
Vos. 370, 378 ; Torre v. Browne (1866), 6 H. L Cas. 666, 671 * and for 
the definition of real estate, see p. 162, poet. The fact that copyholds 
could formerly not bo devised at law without a surrender to the uses of the 
will led to the rule that “ real estate ” in a will did not include copyholds 
in the absence ol evidence of intention to include them ; Bee Oar v Ellison, 
supra Such evidence was supplied by a surrender to the uses of the 
will (Tendril v. Smith (1740), 2 Atk 85 ; Dad v. Dod (1756), Arab. 274 , 
Torre v. Browne, supra) ; and, without such suirender, an intention was 
inferred when the testator had copyhold, bat no freehold, estate ( Smith 
v Baker (1737), 1 Atk 385, ItheU v. Beanie (1749), 1 Ves Sen 216; 
Church v. Mundy (1808). 15 Ves. 396), but in the latter case it was 
lurther necessary for equity to supply the surrender, and this was only 
done m favour of a wife, children, or creditors (Byas v. Byas (1751), 2 Ves 
Sen 164; Judd v Pratt (1808), 16 Ves. 390: see Seaman v. Woods (1867), 
24 Beav 372) The necessity for a surrender to the uses of the will was 
abolished by stat (1816) 65 Geo 3, c 192, repealed, and in effoct 
re-enacted, by the Wills Act, 1837 (7 Will. 4 4c 1 Viet c 26), and therefore 
evidence of intention to devise copyholds, other than the mere use of the 
term “real estate,” became unnecessary (Doe d Glaile v Ludlam (1831), 
7 Bing 276; Torres Browne, supra, at pp. 573, 674); and copyholds may 
pass under a devise of freehold and leasehold estates and all other property 
{Edwards v. -Fame* (1835), 2 Bing (n. c) 252, and see, further, title Wills) , 
or of freehold and personal estate (Beeves v. Baker (1854), 18 Beav. 372, 
382). As to copyholds see title Copyholds, Vol. Vlll, pp. 1 et seq. ; and 
as to customaiy freeholds, see ibul, p 67, and p 149, post. 

(h) See p. 286, post ; and see title Rentciiarges and Annuities, 
pp 466 el seq, poet 

(i) As to shares in companies whieh are real hereditaments, see p. 162, 
post 

(3) 60 & 61 Viet c. 65; see title Executors and Administrators, 
Vol XIV., p 238 *■ 

(k) Seo title Descent and Distribution, Vol XI, pp 4 et seq 

(l) Sec p 164, poet, title Executors and Administrators, Vol. XIV., 
p. 230. 

(m) Bndqewater (Countess) v. Bolton (Duke) (1704), 6 Mod Rep 106,107; 
and see p. 164, post. 

(n) Co Litt 65 a, 93 a; 2 Bl. Com 53 ; Challis, Law of Real Properly, 
trd ed., p. 4. Land owned by a subject, and not held of a lord, u called 
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under the King directly, or under some mesne lord, or a succession 
of mesne lords, who, or the last of whom, holds of the King. Thus 
the King is lord paramount, either mediate or immediate, of all 
land within the realm'(o). The tenure of land is based upon the 
assumption that it was originally granted as a “ feud ” (p) by the 
King to his immediate tenant on condition of certain services, and, 
where there has been subinfeudation, that the immediate tenant in 
turn regranted it (q) ; and although for most purposes this system* 
known as the “feudal system,” has lost its piactical importance, it 
still determines the form of property in land (r). 

280. Tenure carried with it reciprocal obligations and rights on 
the part of lord and tenant (s). The lord was bound to defend his 
tenant’s title (t); the tenant was bound to render to his loid 


allodial land (Co Litt 1 b ; 2 B1 Com 471; and a system of allodial 
ownership appears to have preceded the feudal system m England, the 
land then owned being termed, according to the mode of acquisition, book- 
land or folkland (Co Litt. 6 S a, Hargrave’s note ; Pollock and Maitland, 
llistoiy of English Law, Vol I ,pp ‘iletseq , Digby, History of the Law of 
Real Pioperty, 5th e<l, pp II et seq ) Such ownership is assumed to have 
been—at any rate as to bookland, or land received by grant—absolute 
ownership, and the term '‘allodium” is used to denote land owned 
absolutely The term aui vived the institution of the feudal system, and war 
applied to land held of a loid, so that a man was sometimes said to hold 
w aUodw , but the allodium and the benefinum weie then becoming trans¬ 
formed into the feodum (Pollock and Maitland, History of English Law, 
p 49 ; Digby, History of the Law of Real Property, 5th ed , p 26) 

(o) Co. Litt la, 65 a, 2 Co Inst. 501:—“ Therefore the Kingis summits 
dom mus supra omnes ” As to the position of the King as the “ liege lord ” 
of his subjects. Bee title Constitutional Law, Vol VI, pp 339 el seq 

(p) “ Feudura,” “feodum." “fief,” “fee” ; tlieso appear to be all forms 
of the same word ; as to their derivation, see Digby, History of the Law of 
Real Property, 5th ed , p 31!. n ; compare 2 Bl. Com 45 The hypothesis 
is that the land was granted by a chieftain to his follower; in Latin as a 
beneficrum, in the Teutonic languages as a fief, or fee—Latinised into 
feudum, feodum —or their equivalents The English terms were feodum 
and fee (Pollock and Mditland, History of English Law, Vol. I, 
p 214, n (2)) The grant assumed and perpetuated the relation of lord 
and vassal; and the mteiast of the donee came to be hereditary The 
leading idea m “ feud,” as used in the expression “ feudal system," is that 
of vassalage; in the form “fee” the heioditary nature of the vassal’s 
interest is moat prominent (see Pollock and Maitland, History of English 
Law, Vol. I., pp 44 ei seq ) i and as to the theory that the title to all land 
is derived ultimately from the King, see 2 Bl Com 61 The term “feu” 
is in everyday use in Scotland Feu ia there the prevailing tenure of 
land, and is now ot the nature of a perpetual lease 

(q) See Pollock and Maitland, History of English Law, Vol. I, pp 211, 
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(r) It has been said that the practical consequences of tenure at the 
present day are (1) escheat (see title Descent and Distribution, 
Vol Xf., pp. 23 et seo); (2) the lord’B rights in respect of copyholds (see 
title Copyholds, Vol VII*, pp 22 et seq .); (3) the rights ot lord and 
commoners (see title Common* and Rights op Common, Vol IV., pp. 499 
et seq ) in respect of waste lands ot a manor (Ohalhs,Law of Real Property, 
3rd od., p 3). 

(s) Pollock and Maitland, History of English Law, Vol. T., p. 815. 

(t) Ibid, pp 281,287; 2P1 Com 46 As to the position of the Sovereign 
—“ bege lord " of his aubjeots as parent, palrice, see titld CoNSxtTC’i ion Ah 
Law, VoL VI., pp. 339, 475. 
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Tenure in 
chivalry 


certain services (a). The nature of these 3orvices varied according 
as the tenure was in chivalry or in socage. Tenure in chivalry 
furnished the basis of the military organisation of the Teutonic 
races after the fall of the Roman Empire (fr). Tenure in socage, 
supplemented by tenure in villenage, provided for the practical 
requirements of agriculture (<■). In addition, lands might lie granted 
to the Church, and, if no services were reserved, this was tenure in 
{rankalmoin (d). 

281. The usual form of tenure in chivalry was tenure by knight’s 
service (e). The personal relation of lord and tenant was constituted 
by homage and fealty (/), and the essential service was the providing 
of one or more knights according to the size of the fee (</). This 
servico came to be generally commuted for a money payment known 
as/ ’ escuage ” or rent (h). The tenure imposed upon the tenant the 

(a) 2 B1 Com '54 ; see the text, infra 

(b) See 2 B1 Com 62 

(c) Probably the principle of tenure by military seivice was recognised 
in England before the Conquest, but, according to the current view, its 
definite establishment took place in the reign of William I (compare 
2 B1 Com 48), to whom is due the feature which distinguished it from 
military tenure on the Continent, namely, that the military service of 
undertenants was due directly to the King, and not to the mesne lord It 
nourished dunng the century succeeding the Conquest, and its various 
incidents, including relief, wardship, and marriage, became more or less 
definitely ascertained But, as a system of military organisation, it had 
only a short existence. Personal seivice for foity days m the year, accom¬ 
panied sometimes with the claim that the service must not be outside the 
lealm, did not supply the King with the kind of army he requned Money 
payments (see the text, infra) to Borne extent leplacwl personal service ; 
hut from the time of Edward I neither personal service nor its monoy 
equivalent appears to have been available, and the Crown forces had to be 
laised by other means As to the speedy doeav of feudalism as a military 
system, see Pollock and Maitland, History of English Law, Vol I, p 231 
As to the modern relation between the Crown and the Royal Foices, see 
title Constitutional Law, Vol VI., pp 417 et seq 

(d) See Littleton’s Tenures, ss 133 et teg , 2 B1 Com 101 et seq , 
Pollock and Maitland, History of English Law,»Vol I,pp 218 etseq , Digby, 
History of the Law of Real Piopeity, 5th ed , pp 38,138 See as to Church 
property geneially, title Ecclesiastical Law, Vol XT , pp 713 et s eg 

( e) See Pollock and Maitland, History of English Law, Vol I, p 230; 
2B1 Com 62 

(/) See Pollock and Maitland, History of English Law, Vol 1 , pp 227 
etseq , and, as to homage, see Co Lift 64 a; as to fealty, see ibid , 67 b ; 
and see 2 Bl. Com 53 

( q ) 2 BI Com. 62 But the,knight’s fee did not represent any fixed 
extent of land; as to this, and as to the apportionment of the number of 
knights as between the King and his tenants in chief, see Pollock and Mait¬ 
land, Histoiy of English Law. Vol I, pp 235 et seq , and, as to the 
introduction and size of knights’ fees, Round, Feudal England, pp 226— 
236 The definite allotment of military service appeals to have been com¬ 
menced by William I and to have been complete under Henry II (Pollock 
and Maitland, History of English Law, Vol I., pp. 236, 238) An estate 
held of the King, consisting of many knights’ fees held of the tenant in 
ea-pvte, came to be known asan honour or barony. Thence may have arisen 
the distinction between peers and commoners (Pollock and Maitland, 
History of English Law, Vol. I., p 259); and see, further, title Peerages 
and Dignities, Vol. XXII., p. 264, note (c). 

(h) This was sd in the case ot tenants not holding directly of the King, 
and homage, fealty and escuage far scutage) were a sufficient test of tenure 
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burdens known as rehof and aid, and gave the lord the rights, if the 
tenant had died leaving an infant heir, of the wardship and marriage 
of such heir (t). 

282 Homage was not required in socage temuo (A), but the 
tenant did fealty, and usually rendered services such as plough 
service or the payment of fixed escuago or money rent, and it was 
essential to this tenure that any services should he certain (0- 
Tliere might he relief payable m money, such as ono yeai’s rent, or 
m kind (m), but the lord was not entitled to the lights ol marriago 
or wardship (n). The wardship ot an infant heir until fourteen 
years went to his neaiest relation to whom the inheritance could 
not descend (o) Services in money or labour, however, were not a 
necessary incident of socage tenure (p). 

283. Where the land was held by personal service, the tenant was 
a “ sevjeant ” (q), and bis tenure was known as “ tenilre m serjeanty.” 
This tenure was ordinarily a temuo in clmaliy and carried 

by knight’s service (Littleton’s Tenuies, s 103 ; see Pollock and Maitland, 
Histoiy ot English Lav. Vol I , pp 251, 253, note (1); 2 Bl Pom 74) 
Strictly the escuago was due to the immediate lord, hut on various occa¬ 
sions, chielly between 1100 and 1240, it was levied directly by the King 
(Pollock and Maitland, Histoiy of English Law, Vol I , ]>p 232, note (1), 
240, 253) This system enabled knights’ fees to he cut up into liactional 
paits in a manner which would have been impossible had the service been 
really military To what extent the service ot tho tenants m capite of the 
King was changed to a money payment seems doubtful Perhaps the 
commutation was a matter of special arrangement,, and in the absence ot 
airangemeut the tenant had to furnish military service or pay a fine for his 
deiault (ibid , p 247) Blackstone declines to recognise temuo by escuage as 
tenure by knight soivicc, and sees m it, as was indeed the fact, the 
destruction ot tho advantages of the ieudal constitution, leaving only its 
hardships (2 151 Pom. 75) 

(t) Littleton’s Tenures, s 103 ; Po Lilt. 76 a. As to relief, i e , a sum 
to he paid by the tenant on succeeding to the fee, see Littleton's Tenuies, 
gs 112,113; Pollock and Maitland, History of English Law, Vol I.,p 288. 
Tho rehof for a knight’s fee was 100s ; lor a barony it was not fixed (t bid , 
p 289) As to the origin ot» reliefs and their connection with henots, Bee 
ibid , p 293, and as to henots, see title Copyholds, Vol VIII, pp. 37 et 
seq. As to aids, see Pollock and Maitland, Histoiy oi English Law, Vol I, 
pp 299, 330 The recognised “ aids ” wen* to ransom the lord, to many 
Ins ablest daughtei, and to kniglii Iiih eldest son, theie might also he an 
aidto ashist the lord in paying his own icliel Asto waidsbip and marriage, 
see Littleton’s Tenures, ss 109, 110, 114, 115, Pollock and Maitland, 
History oi English Law, Vol I, pp 299 et seq. In the ease ol tenants ui 
chief there was an additional relief known .v» “ pnmei seisin ” {ibid , p 292). 
As to all these incidents ot tomne m chivaliy, see also 2 HI Com. 63 et seq 

(k) Homage was peculiarly an incident oi military tenure, though it was 
occasionally rendered hyBocage tenants (Pollock and Maitland, History ot 
English Law, Vol I , p 286) As to its nature, see Co Lit.t. 64 a—67 b. 

(l) Littleton’s Tenuies, ss 117—120 

(m) Lhltleton’s Tenures, ss 126—128, see Pollock and Maitland, 
History of English Law, Vol I, p. 289 ; Anon. (1578), Dyer, 362 b (18). 

(«) See Pollock and Maitland, History of English Law, Vol I, p. 275 ; 
2B1 Com 80 

(o) Littleton’s Tenures, s. 123; title Infants and Children, Vol XVII, 

pp 121, 122 

(p) Fealty alone made socage tenure (Littleton’s Tenures, ss. 118,131; 
and see 2 Bl. Com. 80). For instances ot various sei Vices incident to 
tenure, see Brverton's Case (1594), 6 Co. Kep. 1 a, 2 a 

[a) Or eermem. See Pollock and Maitland, History oi English Law, 
Vot I., p. 262 
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with it relief (r), waulship, and marriage, but the porsoual nature 
of the service forbade its commutation for escuage (or scutage). 
Ultimately, a distinction was drawn between service ol an honour¬ 
able or important nature, which constituted the tenure of 
“ grand serjeanty ” (s) and existed only under the King immedi¬ 
ately, and the tenure known as “ petty serjeanty ” (t), where 
the service was the rendering of some small matter incident to war¬ 
fare ; but petty serjeanty did not carry wardship or marriage, and 
was in effect a socage tenure. 

284. Evory freehold tenure which was not in chivalry or in 
frankalmoin (u) came to be classed as socage; and a fine hold tenure, 
where only fealty was due, was of thiB naturo (a). Where the mam 
feature of a grant ol land on freehold tenure was the payment of a 
rent m money, the tenant was frequently said to hold in “foe 
farm,” and the' rent was called a “ fee farm rent,” but the tenure 
was a socage tenure (b). 

285. The tenant of land could grant a part of it to be held of 
himself as lord, and by this process of subinfeudation one or more 
mesne lorlships or seigniories might be established (r). Where 

(r) As to relief, see note (i), ]> 141, tmtr 

(*) As to giand serjeanty, see Littleton’s Tenures, ss. 153—158, 161, 2 
B1 Com. 73, title Constitution ai, Law, Vol VI, p 328 
(t) As to petty seijeanty, see Littleton’s Tenuies, ss 159—161; 2 B1 
Com 82; and. as to both grand and petty serjeanty, see Pollock and 
Maitland, History of English Law, Vol 1 ,pj> 262 et xeq , 315,33b 

(«) Land held by ecclesiastics in right ot their churches, wheie no definite 
service either spiritual or secular was due, was held in fiee alms, oi in 
frankalmoin; as to tins tenuie, see Littleton’s Tenures,ss 133—142; 2 Bl. 
Com 101; Pollock and Maitland, History of English Law, Vol I, pp 240 
et seq ; p 140, ante 

(a) Littleton’s Tenures, s 131 The association of socage tenure with 
agriculture suggested the old derivation of socage lrom “ soc ” (French, 
ploughshare) More probably it has the same root as “ seek,” and denotes 
that the tenant was subject to the jurisdiction of a maiioi or other local 
couit (compare the use of the words “ sac and hoc ” m giants of private 
jurisdiction, see Pollock and Maitland, History of English Law, Vol I, 
pp 20, 60, and as to the derivation of “ socage,” see thief, p 274, Digby, 
History of the Law of Real Propeitv, 5th ed , p 45, n ) Socage tenure 
probably existed before the Conquest, and it, has been called a relic of 
Saxon liberty (2 Bl ('ojn 81) At the Conquest, many manors—especially 
manors of ancieut, demesne (see p 150, post )—had tenants known as 
sokemen (“ socmanni ”), who were distinct from villeins, and were some¬ 
times divided as free and bond sokemen. But, while the free sokemen 
may have given their name to tenure in socage, this arose also under 
other circumstances—by feoffments wlieie lived rents or services were 
reserved; by ancient tenuie at lived rents or services where no charter 
existed; aud generally every free holding that was not ui chivalry, or 
seijeanty (see the text, supra), or hank almoin, was classed as socage 
Since socage was not liable to uncertain escuage, wardship and marriage, 
there was doubtless a tendency foi it to increase at the expense ot 
military tenuie by the gradual convention into socage of holdings as to 
winch i he evidence of milit ary tenure had been lost,, see Lit 1 leton’s Tenures. 
b 118, Vinogradofi, Villainage in England, pp 178—210, Pollock and 
Maitland. Histoiy oi English Law, Vo] i , pj). 271—277, 343, Vol Jl, 
P 268; lloldsworth, Htsloi y of Emtlu-h Law, Vol J , pp 10 et seq With 
socage leuun* wdie sometimes associated special incident* so as to constitute 
particular species ol this tinures mv p 148, post 
(t>) Potto* K and Maitland, Hi toiy ol English Law, Vo) I , p 273 
(r) See Htyllam, j'iate ol F.uiope dnnng the Middle Ages, ch II , pt ii , 
Pollock and M.ulUmh Hi-toiy ol English Law, Vol 1, p 295 (wbeje an 
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there were several free tenants holding under the same lord, the 
lord, as an incident of this system of tenure, had rights of civil 
jurisdiction over them; and by special grant from the Crown or by 
prescription he might have rights of criminal jurisdiction. He 
might also have villein, or unfree, tenants holding land at his will— 
afterwards copyholders (d) holding at his will according to the 
custom of the manor—and over these, also, he had jurisdiction (e). 
In addition he might retain lands—his demesne lands—in his own 
occupation. An estate large enough to have these various incidents 
—free tenants, villom tenants, demesne lands, and a local court— 
was known as a manor (/). 

286 Either originally or at an early dato tho tenant had power 
to alienate the entirety of his holding so as to substitute the grantee 
for himself as tenant to the immediate lord (y ); but, since he could 
not require the lord to accept an apportionment of* the services, he 
could not alienate in this way a part of his holding (ft). If he 
wished to make an effective grant of a part, ho could do so only by 
subinfeudation ( i ). But subinfeudation prejudiced the superior lord 
in the enjoyment of his feudal dues (j), and it was first checked (A.) 

instance of eight successive subinfeudations is given) The actual tenant 
of the land held in dommico, the mesne lord m aertntw The tenants of 
the Grown weie usually known as tenants vn eapiie, but this was m fact a 
relative term {2 Co Inst 601), and each tenant held m capita of tho lord 
immediately above him (Pollock and Maitland, History of English Law, 
Vol L, p. 212, note (1)). 

(d) See title Copyholds, Vol VIII, p. 3. 

(e) Private jurisdiction was an essential element m feudalism (Pollock 
and Maitland, History of English Law, Vol I, pp 20, 21); and, as to such 
jurisdiction, see ibid , pp 658 el set] Originally there was, perhaps, ouly 
one couit for free and non free tenants (ibid, p. 681) Subsequently 
there were two courts—the couit baron for the ficeholders, and the custo¬ 
mary court ior the copyholdeis (Digby, Ilistoiy of tho Law of Real 
Property, 5th ed , pp 52 et teq ), and see titles Copyholds, Vol. VIII, 
p. II; Courts, Vol IX , p. 216 

(/) Pollock and Maitland, History of English Law, Vol I, pp 584 etseq 
But the term was at iiist indefinite, and a manor didnotnecessanlyiequne 
all these incidents (ibid ). As to honours and manors, see title Copy¬ 
holds, Vol VIII, pp. 1 ct seq Except in Iielaud and in a few cases in 
the Noith of England, honouis aio piactieally extinct. 

(g) Bract lib. u , c 35, iol. 81 ; Co Litt 43 a; see Digby, History of the 
Law of Beal Property, 5th ed , p. 157 Blackstone, howovei, following 
Wnght (Tenures, 155), perhaps with more regard to theory than history, 
considers that the fee could not be alienated without the consent of tho 
lord, such an alienation being opposed to the natmo of the feudal relation 
of lord and vassal (2 Bl. Com 57, 287); see tho discussion of the question 
in Pollock and Maitland, History of English Law, Vol I., pp. 31U et seq. 
It seems that the lord could, after alienation by the tenant of his holding, 
still require the services irom the original tenant (2 Co. Inst. 500). 

(h) Co Litt. 43 a; 2 Co. Inst. 65. 

(t) See p 142, ante. 

(j) Seep 144, post. 

(k) By Magna Carta (1217), c 39, which provided that no freeman should 
thenceforth “ give or sell ” more of his land than that, out ot the residue, 
there might sufficiently be done to tho lord of the fee tho service due to 
him in respect of the iee; repeated in the Charter (1225), 9 lien. 3, c 32, 
and amended by slat. (1290) 18 Edw. 1 (Quia Emptores),*c 2 : see Digby, 
History of the Law of Real Property, 5th,ed., p. 133; Cluillis.Law of Real 
Property, 3rd ed, p 19. The words of the statute arc not clear, but it 
Beems to have been aimed at subinfeudation, aud not alienation (2 Bl. Com. 
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and then entirely abolished by statute, while, on the other hand, 
the right of alienation by substitution of another as tenant was 
confirmed and extended to alienation of a part only of the holding (l) 

287. The chief cause of damage to lords by subinfeudation was 
in the loss of the profits of escheats, marriages, and wardships (w). 
The statute Quia Emptores (n) recites to this effect, and provides 
tW from thenceforth it should be lawful for every freeman to sell at 
his will his land or tenement or part thereof, so however that the 
feoffee should bold the land or tenement of the next superior lord by 
the same sei vices and customs by which the fuoflor previously held 
them (o). W here a pait only of the land is sold the services are 
apportioned according to the value of the laud sold (])). The 
statute (n) does not authorise the Hale of land mto mm Lmam (q) con¬ 
trary to the statutes in that behalf, and applies only to lands held m 
fee simple (a): hence it does not piovent the giant of an estate for 
life or iu tail to be held of the grantor (I/). But, although the 

289) As to a feoffment m biouoh oi tin* st.itute, see Co Lilt 43 a ; 2 Co 
lust 66 , it seems that it could be avoid* d by the heir of the donor and also 
by the donor’s loid (Pollock and Maitland, llisloiy ot English Law, p 31.1, 
Digby, History ot the Law ot Ileal Piopeity, p. 157), and the practical 
eflect ot the statute was to enable tbe loids to exact a tine to* licence 
to assign (Chalhs, Law of Ileal Piopertv, 3id ed, p 21) In leguid to 
lands held of the Rmg, a prerogative light was asseited and giadually 
established that the lands could not be alienated without hib consent., as 
to the growth ol this right, see Pollock and Maitland, Ihstoiy oi English 
Law, Vol. I , pp. 316 et seq , and see Co Lilt 43 b 

(l) Stat (1290) 18 Edw I, c 1, see Pigby, llisfoiy of the Law of Heal 
Property, 5th ed , p 23b 

(to) Pollock and Maitland, Histoiy of English Law, Vol I, p 311, 
Challis, Law ol Ileal Pmpcrty, 3rd ed , p 18 

(n) Stat (1290) 18 Edw 1, c 1. 

(o) Stat, (1290) 18 Edw 1, e 1 The word “customs” is lieie 
synonymous with “ scivices ” (2 Co Inst 502) The statute lendeied 
unnecessary a licence lor alienating from a njesne. lord, hut did not affect 
the Crown, and hence the Crown tenants still icqunod a licence By 
stat (1327) 1 Edw 3,st 2,e 12, it was piovided that the penalty fox aliena¬ 
tion without licence should be a reasonable hue and not forieituie, and 
such fines continued till btat (1660) 12 Cai 2, c 24 (see Pollock and 
Maitland, llistoiy ot English Law, Vol I„ p 318, Co Lilt 43 b) 

(p) Stat. (1290) 18 Edw 1 (Quia Emptores), c 2. That is, it the 
Bei vices weie appi i lion able , otherwise the sex vices might, accoidmg 
to the an umstances, be due, after alienation, fiom each tenant or from one 
only; and in the latter ease tbu'one who did the an vice might be entitled 
to contnbution tioni the otheis As to whethei services would be multi¬ 
plied on alienation ol part oi not, and as to contnbution, sec Biuerlou’s 
Case (1594), b Co liep. I a; Talbot's (John) Case (1610),8Co Hep 104b 
In these respects there was no difference between annual services and 
occasional sei vices, Ruch as hcnols (Talbot's (John) Vase, supia) j. and as 
to the efiect of a purchase by the lord oi apart of the land in extinguish¬ 
ing the entire services, see B run ton’s Case, supia, Talbot’s (John) Case, 
sup,a The apportionment of services was accoidmg to “quantity,” but 
this reb'ried to value (2 Co. Inst 503) 

(q) Ah to the lestriction on alienation in mortmain, see note (o), p. 288, 
post. 

(a) Stat (1290), 18 Edw 1 (Quia Emptores), c. 3 •—Et sciendum quod 
ifetud stiitutum locum tenet de terns venditis lenendis m feodo simpheiter 
tantutn ” ; ne Digby, History ot the Law ot Peal Property, 5th cd , p. 237 

(b) Consequently, an esiale for life or m tail can be granted reserving a 
sent (Littleton’s Tenures, s 214) if the grant is for ble oi in tail only, the 
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statute speaks only of the sale of land, it has been construed as Sect. 2 . 
extending to grants of land generally (c), and since the year 1290 it The Feudal 
has been impossible for a tenant m fee simple to convoy his land to System and 
a grantee in fee simple so as to create a tenure between himself Feudal 

and the grantee. Any rents or other services incident to tenure, Tenure.' 

and due from an owner in fee simple to a lord other than the 
Grown, must have been created before that year (d). 

288. Under the feudal system, the grant of a fee conferred an Estates of 
inteiest which was callable of being inherited (e), and this was so inheritance 
distinctive a foatme of such grants that the word “fee” came to 
denote hentaluhty (/’)• The grant might lie restricted to the life 
of the grantee, but, in most cases, the tenant lu Id “ m fee," and on 
his death the land devolved upon his hens When the grant was 
recorded in a charter or deed, the hentaluhty was expressed by 
making the grant to the donee and his “ heirs ” vV/); and the rule 
came to bo established that a refeienee to “hem>” was necessaiy 
to give a heritable fee and that a grant to the donee without such 
refeienee gave only an estate tor life (A). The interest of the 
grantee, considered in lespoct of its duration, was known as bib 
estate 111 the laud ( 1 ) 

A 11 estate in fee was capable of unlimited duration, but if 111 Escheat and 
fact it came to an end by failure of heirs of the donee or his grantee, Ieverter 
the land wont back to the lord, who was thou said to take by 
escheat (/.) This was the necessary result of the want of a tenant. 

leveision m foe bimple mnoimng in the grantor, the tenure is necessarily 
of the gianloi, hut it the remainder 111 lee is also granted nothing 
reiuauih in the grantor, and the persons claiming under the grant hold of 
the huperun loid (Littleton’s Tenures, s 215; 2 To Inst 565, Anon 
(1578), Dyei, 362 b (19), UnlliH, Law ot Real Pioperty, 3rd ed , p. 22, 

Digby, Histoiy of the Law of Heal Properly, 5th ed , p 237, note (2) ) 

(c) See 2 Co Inst 500 —“ Yuideie is heie not only taken toi a sale, but 
for any alienation by gilt, feoffment, fine, or otheiwise ; but sale was the 
most common assurance ’’ 

(<Z) Inasmuch as no fresh mesne tenuies can be created since 1290, 
and existing tenures aie fioin tune to tame o:\linguished, “the seigniory of 
all fieehold lands held lor a fee simple tends to become concentrated m 
the lliowu ” (Challis, Law of Real Property, 3id ed, p 22, and as to 
the efteot of the statute, see Digby, Histoiy of the Law ot lteai Pioperty, 

5th ed , p 235) As to the possibility of the creation of manois since the 
statute, see Challis, Law ot Real Property, 3rd ed, p 21 , and see title 
Copyholds, Vol Vlll, p 3 

(e) See llallam, Slate ot Europe duiyig the Middle Ages, oh. II , j>t i , 

2 B1 Com 56; Pollock and Maitland, Histoiy ot English Law, Vol 1, 
p 295 

(/) Pollock and Maitlaud, Histoiy of English Law, Vol 1, p 213; 

Digby, Histoiy oi the Law of Real Property, 5th ed , p 95 
(q) Digby, History of the Law of Real Pioperty, 5th ed , p 60. 

(k) Littleton’s Tenures, b 1, Pollock and Maitland, History of English 
Law, Vol I, p 289 ; and sec p 166, post 

[i) But this was not till the end ot the thirteenth century, when the 
feudal system was ceasing to seivc its onjAnal purpose, and interests in 
land were being made the subject ot conveyancing “ Thus weie estab¬ 
lished the fust elements of that wondeiiul oalculus oi estates which ei en in 
our own day is perhaps the most distinctive featuro of English private 
law ” (Pollock and Maitland, History ot English Law,’Vol II , p. 11) 

(k) Ibid , Vol. I, p. 332 As to escheat, see title Descent and Dis¬ 
tribution, Vol XI., pp 23 et seq. 
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An estate for life was in its nature limited, and on the death of 
the; donee the land went hack to the donor in accordance with the 
intention of the gift. This was described not as escheat, but as 
rey^rter (/). 

289. The difference between free and unfree tenures cor* 
responded in the main to differences in status between free men and 
vijleins. Tenures in chivalry and free socage were the tenures of 
free men, and the tenant had a free holding (in). Tenure in villenage 
was the tenure of an unfree man, though a free man might hold 
it (a). The value of a right depends on the protection which the 
law gives it, and the proprietary and possessor/ actions allowed in 
the King’s courts were reserved foi freeholders*//). The tenant in 
villenage had originally only such protection as he could obtain in 
the manorial court, which, however, may have been effective enough 
as against everyone except the loid (c). Ultimately the custom of 
the manor so confirmed him in his holding that the King’s courts 
allowed an action of trespass against the lord ( d ). The villein tenant 
had by this time become the copyholder ( e), and his tenure came to 
be as well protected as freehold tenure (/). 

290. At an early date, leases for terms of years became common (g), 
but they formed no pait either of the feudal system, which was based 


{l ) Pollock and Maitland, History of English Law, Vol I, p 288, 
Vol. II , p. 7 , see p 213, post 

(m) Liberum tenementum 

(a) Pollock and Maitland, History of English Law, Vol. I ,p 340; Vino- 
gradoff, Villainage in England, pp 80 ef seq , 2 B1 Com 00 et sea. 

( b ) The proprietary action was commenced by writ of nght, and, though 
in the first instance within the jurisdiction of the manorial court, it might 
be removed mto the King’s comt The actions merely possessory weie the 
assize of novel disseisin, introduced m 1160, and the assize of mort d’anccstor, 
introduced somewhat earlier These gave a remedy for actual disseisin by 
the defendant, or for entry by a strangei on the death of the tenant The 
writ of entiy sur disseisin and other wilts of entiy were introduced for the 
purpose of extending the possessory remedies fbr disseisin and of making 
them available against persons claiming under the disseisor; and they 
tended to become proprietary without subjecting the claimant to the 
inconveniences of piopnetary procedure But all these actions, including 
even the wilt of right, weie possessory in the sense that the question at 
issue was not whether the claimant was entitled against all the world, but 
whether he had better tight (nuijus jus) than the defendant As to these 
actions, see Pollock and Maitland, History of English Law, Vol. I., pp 124, 
675; Vol II, pp. 47 et seq , title Action, Vol I., pp. 32 et seq. 

(c) Pollock and Maitland, History of Eughsh Law, Vol I, pp. 342, 676. 
The assize of novel disseisin was expressly restricted to disseisin of the free¬ 
hold—the plaintiff complained that the tenant “ in juste et sine judirw dis- 
seisivit eum de libero tenements suo ” ; and m Magna Carta of 1217 the 
words “ de libero tenemento suo ” wero inserted apparently for the purpose 
of affording the remedies for disseisin to freeholders (Pollock and Mait¬ 
land, History of English Law, Vol. I, p 340, note (3)) 

(d) Bigby, History of th% Law of Real Property, 6th ed., p 291; 
Littleton’s Tenures, s 77. 

(e) Hee Pollock and Maitland, History of English Law, Vol. I., pp 361, 
357 , 2 B1 Com 90; and see title Copyholds, Vol. VIII, pp. 5, 82. 

(f) Coke, Compleat Copy-holder, sa. 8, 9. 

((/' Apparently, towards the end of the twelfth century (Pollock and 
Maitland, History of English Law, Vol. II, p 110) 
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on military tenure, or of the original agricultural system, which 
produced socage and villein tenure. They were, perhaps, intro¬ 
duced as a means of raising money ( h ), and they became one of the 
ordinary means of securing a substantial rent from the land(i). 
But in their legal incidents terms of yoarg differed from other 
interests in the land. They conferred no freehold (k), and they did 
not entitle the termor to the ordinary possessory remedies, these 
being only available for freeholders (1). The termor's remedy at 
first was a personal ono against the lessor—in covenant, if he was 
ejected by the lessor; on the warranty, perhaps, if he was ejected by 
a stranger (m). Ultimately the law allowed him the legal advantages 
of possession. “ Seisin,” which had been used indifferently for 
any possession, was confined to the freeholder; “possession ” was 
ascnbed to the termor (n); and, if the latter was dispossessed, he 
could recover possession in an action of ejectment (o). 

291. The term of years, being thus fully protected, conferred an 
estate in the land, and the analogy of freehold estate was followed 
so far that fealty was said to be due from the lessee to the 
lessor (p); hence it became technically correct to speak of lease¬ 
hold tenure (q). But the analogy did not prevail as to devolution 
on death, and terms of years went to the executor or administrator, 
and not to the hen (r). 

Sect. 3 -Abolition of the Feudal System. 

292. By the fourteenth contuiy tenuie by knight service had 
ceased to serve its original purpose (a), but its casual pecuniary 
fruits--in paiticular wardship and marriage, and, as regards 

( h ) For examples of this, soe Pollork and Maitland, History of English 
Law, Vol II, p 111 

(i) In this respect they were analogous to tenancies at fee farm rents, 
but these latter were estates ol freehold and became merged in socage 
tenure; seo p 142, ante 

(l) 1 e., liberum tenementum , see Bract hb u c 9,fol 27 ; Pollock and 
Maitland, History of English Law, Vol 11, p 112, Digby, History of 
the Law of Beal Property, 5th ed , p 176 

( l) See p 140, ante 

(m) Polloik and Maitland, History of English Law, Vol II, p 106 

(«) Ibid , pp 36, 109 et seq , and see ibid, p 114, where it is suggested 

that the former refusal of possession to the termor was by analogy with 
the Roman law, which refused posscsgto cirihs to the lessee (conductor) of 
land. But the Eughsh feeling in favour of the protection of possession 
was too Btrong for this refusal to last t 

(o) As to the evolution of the termor’s remedies, soe Pollock and Maitland, 
History of English Law, Vol II, pp 106 et seq , Digby, Histoiy of tho 
Law of Beal Property, 5th cd , p 176 Ultimately the termor had m the 
de ejeettone firmai tho better romody, and freeholdeis adopted'iVbya senes of 
fictions; seo p 325, post, and see J>oe d Poole v Emnqlon (1834), 1 
Ad. & El 760, 755—757 title Action, Vol I, p 34 

(p) Co. Litt. 67 b, 93 b 

(q) See Littleton’s Tenures, s 132 ; Co Lijt 67 b, 93 b 

(r) The reason for tins does not seem to have boon ol early traced; 
possibly it, was because the action on the covenant, whu li oiiginally formed 
tho termoi’s remedy, was a personal lomody ; possibly, because the term 
was purchased tor money and repnsented money , soe Pollock and 
Maitland, History of English Law, Vol 11 , p 116 

(a) Poe Pollock and Maitland, lin.tuiy oj. English Law, Vol 1 . p ddl ; 
and p 140, ante. 
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s*ot, 8, tenants of the Crown, fines on alienation—kept it alive for 
Abolition of some three hundred years longer. In 1541, it was made more 
the Feudal oppressive by the establishment of the Court of Wards and 
System. Liveries ( b ); but it was abolished by resolution of Parliament in 
Statutory 1645, and the abolition was confirmed by statute in 1656 and more 
abolition formally in 1660(c). The statute of 1660(d) provided that the 
Court of Wards and Liveries and the special in indents—wardthips (<*), 
liveries, primer seism, and value of marriages—of tenure by kmght 
service, whether held undor the King or a mesne lord, and aho fines 
for alienation and homage, should be taken away and disch xrged; 
that such tenure should be turned into free and common socage (j); 
and that all future tenures upon the giant by the King of heredita¬ 
ments for an estate of inhei itance should be m free and common 
socage, and should be discharged from the incidents of tenure by 
knight service (<]). The incidents of tenure by knight service which 
weie suitable to socage tenure—fealty, rents certain, heriots, and suit 
of court—were, however, preserved, and also lehef, which was 
directed to be paid in the same manner as m 9ocage tenure(/i); and 
the abolition of fines on alienation only applied to lands held m 
capiie of tho King, not to lines for alienation due by the custom of 
particular manors and places (i). The statute (d) did not interfere 
with tenure in frankalmom, or tenure by copy of court roll, and, 
as regards grand serjeanty, it abolished only wardship, marriage, 
and other burdens incident to the tenuie as a military tenure, and 
did not take away the honorary services {i). Tenure in frankal¬ 
mom and tenure by grand serjeanty have, however, ceased to be 
of practical importance, and the effect of the statute^/) is that, apart 
from leaseholds, all lands are either of socage or of copyhold tenure. 


Sect. 4 — Special Loral Temurs. 

Sub-Seit 1. —In General. 

Special local 293. Tenure in common socage is, in general, subject to uniform 
tenum. rules, recognised by the common law or introduced by statute, as 
regards alienation, descent, the lights of husband and wife, and 
other matters, but, without ceasing to be common socage, it is 
capable of having special incidents attached to it by tho custom of 
particular manors or districts. Hence have arisen the vanoties of 
tenures known as ancient freeholds (/), tenure in ancient demesne (m), 


(b) BysUt (1541) 32 Hen 8, c 46 ; see Digby, History of the Law of 
Real Property, 5th ed., p 393 For a description of the manner m which 
the feudal system had become, since the decay of its primary purpose, a 
means of gross oppression, see 2 Bl. Coin 76 

(c) See 2 Bl Com. 77, Digby, History of the Law of Real Property, 
5t.h ed , p 394 

\d\ Stat. (1660), 12 Car 2, c 24 

(f) See title Constitli ional Law, Vol VI, p. 475, note (ft. 

(/) Mat. (1660) 12 Car 2, o 24. ss 1, 2. 

(g) Ibid , s. 4. * 

(h) Ibid , s 5. 

(t) Ibid , b 6. 

(k) Ibid., s 7 ; and see title Constitutional Law, Vol VI. p ,128, 
notes {g), (h). 

(l) See p 149, post 

(«i) See title Ioptholup, Vol. VIII pp. 5,67, 68,andpp 150,151, poet. 
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gavelkind, and borough-English (a). Ancient freeholds must be 
distinguished from customary freeholds (6), which are a form of 
copyhold tenure. 

Sub-Sect 2 — Ancient Freeholds. 

294. In ordinary copyhold tenure, the tenant is expressed to hold 
at the will of the lord according to the custom of the manor (c); his 
title is evidenced by copy of court roll (d ); and he alienates his land 
by surrender to the lord followed by the admittance of the 
alienee (c). Tho land remains parcel of the manor and the freehold 
is vested in the lord (/’). 

In customary freeholds, the tenant is not oxpicsscd to hold at the 
will of the lord, hut only according to the custom of the manor ( 7 ), 
and the land may he alienable by deed of grant or bargain and sale 
m addition to 01 in lieu of surrender (h ): the title of the alienee, 
however, is completed by admittance (t). In this case, also, though 
the tenant has an interest analogous to an estate of freehold, lus 
tenure is of the nature of copyhold tenure and tho freehold is in the 
lord (A.). This tenure has been called “ privileged copyhold ” (1 ); 111 
the north of England, where it is more common than elsewhere, it 
is known as “ tenant light ” ( m ). 

(а) See pp. 151 et seq , post 

(б) Seo title Copyholds, Vol VIII, p 07. 

(c) Little! on’s Tonuies, s 73, see title Copyholds, Vol VIII., pp 68 
et seq 

(d) Littleton's Tenures, s 73, (Jo Litt 57 b, 58 a; see title Copyholds, 
Vol YIII , pp 14 el eeq 

(e) Litt , s 74; Combo,’ Case (1614), 9 Co Rep 75 a, 75 b , and see title 
Copyholds, Vol VIII, pp 89 et seq 

(f) 2 B1 Com 97 , see title Copyholds, Vol VIII, p 07 

(g) Thompson v Hard m qc (1845), 1 C B 940; Bladc-fone, Consideia- 
t.ions on Copyholders, Law I’luctb. p 220, title Copyholds, Vol VIII., 
p 07, seo Wmrhester (bishop) v Knight (1718), 1 P Wms 406 

(h) Doe d Heap v Huntington (1803), 4 East, 271 (bargain and sale and 
admittance thereon); Bingham v. Woodqate (1829), 1 Russ &. M 32 
(bargain and sale, and also suironder and admittance), Thompson v 
Ilardmge, supia (lease and i('lease and admittance, it was doubted, 
however, whether there could be a custom to convey by lease aud release). 

(i) Seeiloed Cooley Danveis (1806), 7 East, 299 

(Ic) Stephenson v Hill (1763), 3 Buri 1278 , Buircll v Dodd (1803), 
3 Bos & P 378, Doe d Tleag v Huntington, supra, Biown v Rawlins 
(1806), 7 East, 409 ; Thompson v. nauhnge, supia , Delachewis v Dcla- 
cherots (1864), 11 H L Cas 62,83, Fortland ( Duke)v Hill ( 1806), L R 
2 Eq 765,776, Lmgwoodv Gyde (1866), L R 20 P 72,78 Six E Coke 
seems to have regarded such lands as “copyhold of trank tonuxe ” (see 
Coke, Com pleat Copy-holder, s 32), i e* of fieehold fenuro ; but this was 
contested bv Blackstone (see Considerations on Copyholders, Law Tracts, 
p 220), and in accordance with his argument the view has since prevailed 
that, while there is a freehold interest in the tenant, he has no freehold tenure 
(Co Litt. 59 b, note (1), see Bmqhamv Woody ate, supra, atp 38, where, how¬ 
ever, ‘Leach, MR., eonbideied that the fieehold interest vested the “ free¬ 
hold ” in the tenant; but this is opposed 1o the other modern authorities) 

(l) See Blackstone, Considerations on Copyholders, Law Tracts, pp. 207, 
217 et seq. Blackstono treats this, under the name of “ villein-socagc,” 
as confined to manors of ancient demesne (2 B1 Com 98). As to 
privileged villenage, or viUem socage, see Pollock and Maitland, History of 
English Law, Vol. I.; and see note (a), p. 142, ante, note { r ), p. 150, post 

(to) Doe d Reay v. Hmtmqton, supra, at p. 288; ,Brown v. Rawlins, 
supra ; see Stephenson v. Hill, supra ., 
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295. 'Where land held of a manor is subject to customary 
incidents as regards alienation or otherwise, but the tenure is not 
expressed to be at the will of the lord, and admittance is not 
necessary to complete the title of the alienee, the land is usually of 
freehold tenure, and is known as “ ancient freehold ” (n). 

Since the freehold is in the tenant, the Beigniory of the land is 
parcel ol the manor, but the land itself is not ( o ). The tenure of 
lapd is presumed to be freehold held directly of the King, if there 
is no evidence to the contrary (/>). 

Rub-Sect 3 —Ancient Demesne. 

296. Manors of ancient demesne, that is, manors which belonged 
to the Crown in the time of Edward the Confessor or William I. {q), 
may include freehold, customary freehold, and copyhold tenants. 
The freehold tenants aie known as tenants in ancient demesne, 
and formerly they weie entitled to certain immunities, and they 
could only sue and be sued m respect of their tenements by 
action in the lord’s court—the court of ancient demesne—com¬ 
menced by writ of right close (r). But the immunities are 

( n) Basnnqham v Filly (1855), 17 0 B 299 (where the tenants in fee 
held of the lord “by fiee deed, fealty, smt of eoml.” and a nominal 
yearly ront, and could alienate by ordinary assurances without licence 
or enrolment; but tho new owner could bo compelled by distiess to 
come in and acknowledge tree tenure) For a form of assuiance of such 
freeholds, see Enovclopsedia of Foims and Precedents, Vol XII, p 795. 
It is essential to the existence of a manor that there should bo at least two 
freehold tenants to constitute the court baion , see titles Copyholds, 
Vol VIII , p. 11 ; Courts, Vol IX . p 216 As to henote due trom tree- 
hold tenants, see title Copyholds, Vol VIII, p 39 

(o) See Reriven, Law ol Copj holds, 4th ed, p 567, note (x) 

(ft) Jiusher v Thompson (lSi 6), 4 0 B 48. 

[q) 2 Co Inst 542, 4 Co Inst 269; Uuntv Burn (1701), 1 Salk 57. 
The evidence of Domesday Book is both necessary and conclusive to prove 
that a manor is ancient demesne, but whether particular land is parcel 
of such a manor is a matter for ordinary evidence (Scnven, Law of 
Copyholds, 7th ed , pp 35, 36, 479) Oustomaiy freeholds have been 
said to exist most usually in manors of ancient demesne (Coke, Oompleat 
Copy-holder, s. 22) 

(r) In a sense all the tenants of a manor of ancient demesne, freehold, 
customary, and copyhold, are tenants m ancient demesne (Scnven, Law 
of Copyholds, 7th ed , p 38) But the term is confined to Rocage tenants, 
and hence it does not include nune copyholders (4 Co. Inst 269). In early 
tunes ancient demesne manois appeal to have included both free and 
unfree socage tenants as well as villein tenants (Pollock and Maitland, 
History of English Law, Vol I. p 373), and the unfree socage tenants, or 
villein Bokomcn, who were glcbtr nthci ivtdn in the souse that they could 
not be removed from the land at the lord’s will, and who did viJlem, though 
fixed, services, would seem to be forerunners ol the customary freeholders 
<»1 a later day. The turn “ tenant in ancient demesne ” perhaps includes 
boili lieeholders and customary freeholders, but the current tendency is 
to u-atncl it to freeholders (Real Propcity Commissioner’ Third Report, 
P- 12 , i 'balhs. Law of Real Property. 3rd cd , p. 32) The essential featuro 
m l»nan< \ m ancient demesne was that suits respecting the tenements so 
held could mly be brought and defended m the manor court; tho suit was 
commenced by little wnt of light close directed to the lord or bailiff of the 
manor (FiU N[at Bicv , p 11); and if the action was commenced in the 
King’s court u was a good defence that the land was held in ancient demesne. 
Ongmallv thn pun-ess was available l»r tho pmilegcd villein tenants 
(JJract hb.i.lol 7, Pollock and Mtulland, Histoiyol English Law, Vol I, 
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obsolete (s), and this local procedure has been abolished ( t). Con¬ 
sequently tenure in ancient demesne has ceased to be of practical 
importance, though in ancient demesne manors, as elsewhere, it 
may still be necessary to distinguish between freeholds and custo¬ 
mary freeholds or privileged copyholds, and to ascertain the customs 
affecting either kind of holding. 

SUB-SEOT 4 —The Customs of Gavelkind and Borough-English. 

297. The term “ gavelkind ” is not, properly speaking, the name 
of a tenure, but it denotes certain special customs winch affect 
lands of socage tenure in Kent and elsewhere (a). The chief ot 


p 372), subsequently it was available for Kokeinen of free tenure, but 
not foi sokemen of base tenure who held at the will of the lord (Anon (1413), 
Y B 14 lien 4, fol 34), and the rule became settled that the writ ot light 
cloHe was for tenants m ancient demesne who held by chaiter in foe simple, 
or in fee tail, or for life, or m dower, but not for tenants who held m ancient 
demesne by copy of court roll at the will of the lord (Fils Nat Biev , 
pp 11 F, 12 B) But between these Iwo he the ■villein sokemen— 
afterwards the customary freeholders - and it does not appear how they 
lost tlie use of the little writ Blackstone assumed that they had it, anil 
treated tliiB as a distinguishing mark ot customary freeholds (Considerations 
on Copyholds, Law Tracts, p 231) But if their tenuie was really copy- 
hold, they were within the jurisdiction ot the King’s couits (Smith v 
Frampton (1694), 3 Lev 405; Brittel v Bade (1695), 1 Ld liaym 4?), 
and possibly on this giound tlieir right to sue and be sued by the little w lit 
was lost Moreover, the effect of an ancient demesne tenant suing in the 
King’s courts was to make the land “ trank fee,” that is, to discharge it 
from the incidents ot tenuie m ancient demesne (Jacob, Law Dietionai y, 
sub voce), and cause it to be held m iroe and common socage, and this is 
intelligible as to tenements which were aheady freehold m their natuie, 
but not as to tenements which wexe copyhold, though privileged copyhold 
Hence in later times the writ of light closo was probably lestncted to 
lreehold tenants In addition to heeholdeis holding by the teuuie ot 
ancient demesne, there might bo tenants of an ancient demesne manoi 
holding in frank fee, and, m the case just put of a tenant, in ancient demesne 
being party to an action with respect to lus tenement in the King’s court, 
he simply passed fiom one class of tenants to the other The most usual 
case ot laud being thus tu?ned into frank fee seems to have been when the 
tenant m ancient demesne levied a fine or suffeied a iceoveiy m the Court 
of Common Fleas, but the lord could restore the ougmal tenuie by wnt 
ot diseeit Iu Meillen a v Hill, 119011 1 Cli. 842, Cozkns-Hardy, J , at 
p. 853, following the Heal Fiopeity Commissioners’ Thud llepoit, p 12, 
treated the use of the writ of nght close as a maik of tieo tenure This 
would be so in later times, but not in the eaihest tunes In Merttem v 
Hill, supra, tlie tenants m question repiesented sokemen mentioned in 
Domesday Book, who weie called fre» tenants in vei y early documents, 
so that the matter did not rest on the use of the wnt As to courts of 
ancient demesne, see title Courts, Yol IX , p 217. 

(#) As to these, see 4 Co Inst. 269 ; Scnvon, Law of Copyholds, 7th ed., 

р. 39 

(i).The wnt of nght close and wnt ot diseeit were abolished with most 
other real actions by the Keal Property Limitation Aet, 1833 (3 & 4 Will 4, 

с. 27), s. 36; see title Action, Vol. I., p 33 Since the lord thus lost his 
remedy for restoring the tenure of aneien^ demesne whoie it had been 
turned into frank fee, the Fines and Rocovenes Aet, 1833 (3 & 4 Will 4, 
c 74), sb. 4 — 6, preserved the tenure notwithstanding any fine levied or 
recovery suffered. 

(a) See Challis, Law of Beal Propeity, 3rd ed., p 14 It is a species 
of socage tenure modified by the custom of the country (2 B1 Com. 86). 
“ Gavelkind ”— according to Sir E. Coke’s simple mode of etymology, 
“ gave all kmde; for the custome giveth to all the sonnes alike ” (Co. Lilt. 
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these customs relates to descent On the death of the owner 
intestate, piimogemture is excluded, and there is equal division of 
descendible estates among all the sons or other male heirs (6). 
Other customs still existing are as follows:—(1) tenancy by the 
curtesy is in one-half the lands, does not depend on birth of heritable 
issue, and ceases on remarriage (c); (2) dower is in one-half the 
lands and continues while the widow remains chaste and 
unmarried (d); and (3) an infant can alienate his land by feoffment 
after attaining fifteen years (/•), but it ls necessary to show that ho 
received full consultation, and lie must make the feoffment in person. 

298. It is piesumed tiiat all land in Kent is sublet to the 
custom of gavelkind unless the contiaiy is proved(_/): hence in 

140 a)—is dcnved irom qafol (rent), and meant, originally rent-paying land 
(Pollock and Maitland, History of English Law, \ ol II , pp 209 el seq . 
Robinson, Gavelkind, 5th ed , pp l el beq , Digby, History of tho Law of 
Real Property, 5th ed , p 47, noto (2)) Beioio the Conquest the equal 
partibibtv of land among sons was the general custom ot the realm, and 
at lirst continued as to socage lands after the Conquest (Clement v Scudn- 
moie (1704), 6 Mod Rep 120, Robinson, Gavelkind, 5th ed, p 16) 
Primogeniture was intioduced to suit the supposed necessities of military 
tenure (Robinson, Gavelkind, 5th ed , p 17), and, save in Kent and 
certain othei places, socage lauds became subject to this tide, but in Kent 
the onginal custom sumved (2 111 Gom 84) The custom ol gavelkind 
does not apply to land pm chased bv the Grown (Go Litt 15 b , Will ion v 
Beihleq (1562), Plowd 223, 227, 247) In Kent.tie- term “hank fee” has 
been applied to ficohold lands not subject to gavelkind (Robinson, Gavel¬ 
kind, 5th ed , p 41)) As to the effect of puichase of lreehold land by 
the loid, see dud , p 64. 

(b) Littleton’s Tenuies, ss 210, 265 Sn E Coke, antedating tho 
mtioduetion ol military tenure into England, speakB ol knight’s tees as 
descending m King Alfred’s time to the eldest son ; though socage fre 
was divided between the liens male (Co Litt 14 a), and as to descent m 
gavelkind, see title Descent and Distribution, Vol XI , p 15 As to 
the descent ot estates in reveision or lemamder, see Robinson, Gavelkind, 
5th ed , p 79 

(«) Seep 183, post. 

(d) Seep 190, post 

( e) See title Infants and Children, Vol XVII, pp 80, 81 Other 
customs were that the land was not ioifeited for capital felony, but passed 
on tho execution of tho fat.hei to the son—commemorated in the iliyme 
“ the lather to the bough, 1 lie son to the plough”—and that it was devis¬ 
able by will, see Robinson, Gavelkind, 5th ed , pp 41, 176, 185; 2 111 
Com 84 The foimer custom has been lendeied obsolete by the geneial 
abolition of forfeiture ior felony (Forfeiture Act, 1870 (33 &: 34 Viet c 23), 
see title Criminal Law and "Procedure, Vol IX , pp. 428 et seq.), and 
the lattei has been obsolete since lands geneially became devisable under 
stat. (1539) 32 Hen 8, e 1, explained and amended by stat (1642-3) 
34 & 35 lien 8, e 5 (now icpealed), though the statutes themselves did 
not abolish the custom (Co Lift 111 b , 115 a) There was also a special 
pioccdure known as gavelet, corresponding to the wnt of cessavit, ior 
mover mg the laud on default m render of services (Robinson, Gavelkind, 
5th ed , p 193 ) Under general statutory provisions authorising exchange 
of lands gavelkind laud may jae exchanged for land held in common socage 
{Minet v Leman (1835), 7 De G M & G 340, C. A ) 

(/) Wmmimv Colicn (166,3), ] Sid 135,138; BurriAqev Sussex {Earl) 
(1709), 2 Ld Raym. 1292 “The customs of gavelkind differ from the 
customs of a paitiejilar foe,, io say on evidence lands are in Kent puts the 
other side to prove they are not departible, but in particular ices the party 
must plead tha" the lands within that fee are time out of mind gavelkind 
parttbiha and pamta " {IlawduU v Wnttall (1673), 3 Keb 214, per Hales, 
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pleading it is sufficient to allege that the lands are in Kent and are Shot. 4. 
subject to that custom; it is not necessary to prove the existence of Special 
the custom, or that the particular lands have evor been in fact Local 

divided according to the custom (</). Tenures. 

As to lands elsewhere, which are alleged to be subject to the 
custom, proof of the allegation must be given (ft). 

299. Moreover, the custom of gavelkind differs from speejal judicial 
customs in that it is not necessary to allege and prove the nature of recognition 
the custom as regaids descent (i). This is a matter of law (A). of gaTelkmd ' 
The incidental customs relating to curtesy, dower, and alienation 

should be specially alleged (1), but in Kent do not require to be 
proved (m), though they would require to be proved if alleged to be 
incident to gavelkind land elsewhere («). 

300. There havo been various statutes disgayelling particular Dugareihng 
lands in Kent (<>); but these operate only as to Hie mode of descent, statutes, 
and not as to the other incidents of gavelkind ( p). It is difficult, 
however, to identify the lands comprised in the statutes, and hence 

the disgavellod lands tend to fall within the custom again (q). 

When gavelkind lands pass into the ownership of the Crown the 
custom is suspended, not extinguished, and revives if they are 

C J , at p 216; Gouge v Woodwm (1734), Robinson, Gavelkind, 6th ed , 
p 44); “the custom of gavelkind [isj m fact the common law of tho land 
m Kent ” {Be (Jhenoweth, IFard v. Dwelley, [1902) 2 Cli 488, per Far- 
well, J , at p 494) 

(q) Littleton’s Tenuies, a 265, Co Litt 175 b; Browne v Brokes (1659), 

2 Sid 153 ; Ilumfiy v. Bathurst (1684), Lut 740, 754, 755 

(h) “ In no county ol England lands at this day be of the Dature of 
gavelkind of common right, saving m Kent only” (Co Litl 140a) It 
has been said that the custom can only exist m a city or borough or in a 
manor (Co Litt 110 b; and seoiftitf . note (2)) As to places where it has 
been proved or said to exist, sec Robinson, Gavelkind, 5th ed, pp. 33 
et seq , Tannworth v. Tannwoith (1589), Gouldsb 105 

(i) “ If a man say that tho lands m ruoIi a manor or parish are of the 
nature of gavelkind or borough-English, the law takes notice of it as a 
general custom ” (Bayne v. Barker (1062), 0 Bndg 18, 30 , Clements v. 

Scudamore (1704), 6 Mod Rep 120 (boiough-Enghsh); Rule- v Wood 
(1855), IK & J. 644 (borough-English); see title Custom and Usages, 

Vol. X , p 237, note (ft) 

(ft) Re (Jhenoweth, Ward v Dwelley. supra In regard to special customs 
generally, which vaiy the common law, the custom applies no further than 
it is strictly proved (Mugqleton v Barnett (1857), 2 II A. N 653, Ex Oh ; 
and see title Custom and Usages, Vol X , pp 236 et seq ) As to special 
customs ot descent in manors, see title Copyholds, Vol VIII, pp 86 
etseq.; Locke v Colman( 1837), 2 My & Ci 635 

( l) Launder v. Brooks (1639), Cro Cai 561 ; Browne v. Brokes (1659), 

2 Sid 163, Wiseman v Voften (1603), 1 Sid 135, Co Litt 175 b, note (4). 

(*> See Robinson, Gavelkind, 5th ed , pp. 8 et seq. 

(») Ibid , p. 10 

(o) Gavelkind did not attach to lands held by military tenure (George v. 

Woodwm (1734), Robinson, Gavelkind, 5th fd, p. 44; 2 Co Inst. 595), but 
lands in Kent were presumed to be of Rocage tenure till the contrary was 
proved; see Doe d. Lushinqton v Llandaff (Bishop) (1807), 2Bos.&P (N R.) 

491. As to when a grant by the Crown created tenure by knight service, 
see Wheeler’s Case (1601), 6 Co. Rep 6b; Lowe's (Anthony) Case (1609), 

9 Co. Rep. 122 b. As to tenure by knight service, set} p. 140, ante 

(p) Wiseman v. Coften, supra. For the disgavelhng Acts and their effect* 
see Robinson, Gavelkind, 5th ed, p. 67 ; Co. Litt. 140 b. 

(ff) See Wiseman v. Gotten, supra, note ad finem, at p. 138. 
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(r) Wiseman v Cotton (1663), l Sid 135, 138 Similaily, before the 
abolition of military tenures, upon gavelkind land escheating to a loid 
holding in chivalry, the gavelkind custom was suspended only, and not 
destroyed (ibid ) But tne Crown on regiantang lands cannot create the 
custom of gavelkind, see May and Bannister v Street (1588), Cro Klim. 
120, as to burgage tonuro 

(s) Robinson, Gavelkind, 6th ed, p 54 

(t) Thus, when a fine of ancient demesne lands levied in the Common 
Pleas turned the tenure into fiank foe (see p. 151, ante), this did not, if the 
lands weie gavelkind, get nd of the custom ( Anon (1540), Dyer, 72 b (4) ); 
and if the tenure of socage lands was changed to military tenure, this also 
did not affect the custom (Dickson's Case (1627), Hot 64, 65, Doe d. 
hushmqton v. Llandaff ( Bishop ) (1807), 2 Bos A P (nr) 491) 

(a) Couuden v Cleoke (1619), Hob 29, 31 , Doe d Long v Lamina 
(1760), 2 Buir 1100, 1106, Robinson, Gavelkind, 5th ed, p 101, ana 
see title Descent and Distribution, Vo] XI, p 15 In geneial 
“ right heirs ’’ are words of limitation (Co Litt. 22 b . see pp 165,227, post) 

( b ) Littleton’s Tenuies, s 265 , Co Lift- 10 a, Hargrave's note (3); see 
May v. Milton (1556), Dvcr, 133 b (5), Roe d. Clemett v. Briggs (1812), 
16 East, 406; Robinson, Gavelkind, 5t.h ed , p 94 The owner cannot 
create an estate tail to go to the eldest issue by expressly limiting it to 
heirs male of his body according to the common law (Anon. (1560), Dyer, 
179 b (45)) But a custom in borough-English lands (seo p 155, post) for 
estates in fee to go to the youngest son, and estates tail according to the 
common law, is good (Chapman v. Chapman (1639), March, 54); and see 
Roe d. Airtrop v Airtrop (1779), 2 Wm B1 1228 

(c) Such as a lease for lives ( Baxter v Doudswell (1675), 2 Lev. 138 ; 
Clements v. Scudamore (1704), 2 Ld. Itaym 1024, per Holt, C.J, at 

p. 1028) 

(d) Rider v. Wood (1855), 1 K & J 644, Williams, Seisin of the Freehold, 
p. 94. 

(e) Payne v Barker (1662), O Brcdg. 18, 30 Contra, as to land taken 
under an executory devise ( Maliinson v Siddle (1870), 39 L. J (<’H.)427). 

(/) See Co Lif t 23 a ; compaie Randall v Wnttall (1673), 3 Keb. 214, 
215, referring to f'hudletgh's Case (1595), 1 Co Rep 120 a 

(g) Banks v. Button (1733), 2 P. Wins 700, 713; Fawcet v. Lowther 
(1751), 2 Vos Sen 300, 303; see Cowper v Cowper (Bail) (1734), 2 P. Wms 
720, 736 ; Buchanan v Harrison (1861), 1 John & II 662, 676; Co, Litt 
13 a; title Equity, Vol XIII, p 93 A right of entry for condition 
broken foimerlv devolved upon the heir at common law (Arundel’s (Earl) 
Case (1575), Dyer, 342 b, 343 b); but if the breach was by the eldest son 
himself, tins might be avoided by construing the condition as a limitation 
to the eldest “on till breach, and then the land would pass by descent to the 
heirs in gavCkind or borough-English (Anon. (1572), Dyer, 316 b (5); 
Boiaston's Case (1587), 3 Co Rep. 19 a, 21 a; Robinson, Gavelkind, 5th ed , 
p. 108); but a right of entry on gavelkind or borough-English lknds now 
devolves as “land” (Inheritance Act, 1833 (3 & 4 Will 4. c 106), s, I); 
and see title Decent and Distribution, Vol- XL, pp 7 et seg, 


regranted to a subject (r). Gavelkind cannot be extinguished by pre¬ 
scription^), nor can the owner alter the course of descent (t). But if, 
under a limitation to the “ right heirs ” of a man, the right heirs take 
by purchase, the term is construed to mean the heirs at common 
law (a). 

301. The custom of gavelkind attaches not only to estates in 
feq, but also to estates in tail (h) and to other estates of a descend¬ 
ible nature (c); and it is not restricted to common law estates in 
land of which the owner is actually seised : it applies to every legal 
interost in the land, such as a contingent remainder ( d) which can 
be claimed by an heir (c ); to estates arising under the Statute of 
Uses (/); to estates arising in equity, such as trusts and equities of 
redemption, since in such matters equity follows the law (tj ); and 
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also to rente created out of gavelkind lands (k). Where a lease Sect *• 
includos lands held in common socage and gavelkind lands, on the Special 

descent of the lands the rent and conditions can bo apportioned (t). Local 

Tenures. 

302. The heirs in gavelkind are entitled to the lemedies of co- PartitJon 
owners for partition or sale of the lands (/„). In this respect they 

stand on the same footing as co-parceneis at common law. 

i 

303. Borough-English is a custom whereby the youngest son Borough- 
inhents to the exclusion of his elder brothers (1). It resembles gavel- Enf;ll8h 
kindin that itaffects lands held in socage. It was sometimes associated 

with burgage tenure—that is, the tenuie by which the inhabitants 
of certain ancient boroughs held their tenements of the King, or 
some other lord, by a fixed annual rent (?/<)—but the custom was not 
confined to boroughs; it was (a) and still is found in rural manors (o). 

The law takes notice of the nature of the custom* so far as regards 
descent on the youngest son (p), and generally the same considera¬ 
tions apply to borough-English as to gavelkind ( q); hut any exten¬ 
sions of the custom to other relatives, or any incidental customs, 
must be proved. 

Sect. 5. — The Subject-matter of Tenures. 

304. The woid “tenuie” denotes the holding of land by a Lands, 
tenant under his lord, and is only appropriate where the feudal 
relation of lord and tenant can exist (r) Thus the subject-matter ** onouia 


(h) Paynev Barker ( 1662), 0 Bndg 18,30; Eandallx Wnttall (1673), 
3 Keb 214, 210, S C , sub nom BandaUv. Jenkins, 1 Mod Hep 96 . Stokes 
v Veiryer (1674), 3 Keb 292; ('It merits v Scudamore (1701), 2Ld Bay in 
1024, per Holt, O J , at p 1028, Robinson, Gavelkind, 5th ed , p 84 As to 
rights of common and tithes affecting gavelkind lands, see ibid. pp 80,87. 

(i) Co. Litt 215 a , Dumjpor's Case (1603), 4 Co Rep 119 b, 120 b. 

(k) See title P aktjti oh, Vol XXI, pp 809 et seq 

(l) Littleton’s Tenures,! ss 105,211 

(to) Ibid., ss 162—104; Bevc v Malster (1636), Cro Car 410. As to 
burgage tenure and its connection with the growth of boroughs, see Pollock 
and Maitland, History of English Law, Vol I, pp 275, 629. “Regarded 
merely as a tenuie, the chief cbaracteiistic of burgage is its subjection to 
local custom. Other fiee tenuies, socage for example, may bo affected by 
local custom, but what is exceptional m their case is nonnal in the case of 
buigage ” (ibid , p 276) The term has been attributed to the fact that 
the custom is exclusively English (£o Litt 110 b), but it, has been 
suggested that it came from Nottingham, where there were French and 
English boroughs side by side, and to have arisen lroin the necessity of 
distinguishing the eustoniR of the English borough, which included the 
custom m question, from those of the French boiough Hence the custom 
was called “ borough-English ” (Pollock and Maitland, History of English 
Law, Vol I, p 631; Robinson, Gavelkind, 5th od , p. 230) 

(») Ibid , p 632 

(o) As to where the custom prevails, see Robinson, Gavelkind, 6th ed, 
pp. 238 et seq. It is said to prevail in Leicester, Derby, Stafford, and 
Gloucester, and at Kendal (Johnson v. Clark, [1908] 1 Oh. 303), but to be 
extinct in Nottingham. 

(p) Co. Litt 175 b 

(q) Clements v. Scudamvie, supra, and see pp. 151' et seq., ante. 

(r) Co Litt. 1 a; A.-G of Ontario v. Mercer (1883), 8 App. Cas. 767, 772, 
P. C. 
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of tenure is primarily land in the physical sense (s). Where by 
subinfeudation, prior to the statute Quia Emptores(t), the tenant 
became a mesne lord, he retained the seigniory of the land, and this 
became, as between him and his lord, the subject of tenure in lieu 
of the land (u). The seigniory was usually identical with the lord- 
ship of a manor, and when it existed over a number of manors was 
knpwn as a land barony or honour (a). Thus tenure exists in land, 
seigniories, and territorial honours, and also in advowsous in 
gioss (b), because, apparently, the advowson is in lieu of the land on 
which the church is built (e). But other incorporeal interests in 
land, such as lentcharges and easements, though they may fall 
within the extended meaning which has been given to tenements (d), 
are not the subject-matter of tenure^). 

Sect. 6.— Definitions. 

Sub-Sect 1 —Land 

305. The term “land,” in its legal signification, includes any 
ground, soil, or earth, such as meadows, pastures, woods, moois, 
waters, marshes, and heath, houses and other buildings upon it; 
the air above it, and all mines and minerals beneath it (_/). A 
grant of all the profits of land passes the whole land—he*bage, 
trees, mines and whatevei is parcel of the land; but a grant oi a 
particular profit of or right in tho land does not extend beyond such 

(i>) Wlu<ie a statute leieis to “ property of whatsoever naluie, tenure, or 
kind,” the word “ tenure ” shows that realty is included (h'tbim v Hood 
(1864), 3 II &0. 148, decided on the Soheitors Aet, 1860 (23 & 24 Viet 
e 127),s 28) 

It) (1290), 18 Edw l,e 1, see p 144, ante 

(u) See p 142, ante. 

(a) See Madox, Baroma Anglica (published m 1741), pp 5 et seq A 
barony in this sense is annexed to the land As to titles of honoui, see 
title Peek ages and Dignities, Vol XAII, pp. 261 et seq 

(b) Co Iatt 85 a. where an advowson is tiealcd as capable of being held 
by knight service 

(c) Poe Phallis, Law of Real Property, 3rd ed;, p. 42, n , and see title 
Ecclesiastical Law, Vol XI, p. 564 

(d) See pp 157 et siq , po4. 

(e) See Co Litt 19 b, 20 a Thus, apait from the Intestates Estates 
Aet, 1884 (47 & 48 V:et c 71). they are not subject to escheat, which is 
incident only to tenure ; see title Desceni and Distribution, Vol. XI, 
p 24, note (e), Chalks, Law of Roill Property, pp 38 et seq As to ease¬ 
ments generally, see title Easements and Profits a Prendre, Vol. XI, 
pp. 233 et seq. 

(f) Co. Litt. 4a; 2 B1 Com J 8; and see title Landlord and Tenant, 
Vol XVIII, pp 411, 412 “Land” appears to have been originally 
restricted to aiable land (Co Litt 4 a. Sliep Touch (ed Preston)>91; 
Pollock and Maitland, History oi English Law, Vol II, p 147) The 
extent ot its legal signification lias usual!} been expressed m the maxim 
eujus e*t solum, ems est usque fid caslum , but the strict right oi property 
does not extend skyward wiikout limit so as to entitle the owner to sue in 
trespass (Pickering v. Rudd (1815), 4 Camp 219), and the advent of an- 
ships has shown that this would be impracticable. The extent of the nght 
of ownership seems to be limited by the power of contiol—that is, owner¬ 
ship cannot extend beyond possible possession; and probably the ownership 
is limited to the air space ipquired for the erection of buildings; see 56 
Sol. Jo , p. 730; and see titles Street and Aerial Traffic ; Trespass. 
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profit or right (g). For the purposes of ownership, land may be 
divided horizontally as well as vertically, and either below or above 
the ground. Thus separate ownership may exist in strata of 
minerals (A), in the space occupied by a tunnel (t), or in different 
storeys of a building (&). 

306. The meaning of “ land ” may be extended for the purpose of 
a particular instrument when this is required by the context (l); and 
it is extended for the purpose of statutes. In statutes generally, 
passed after 1850, unless the contrary intention appears, it includes 
messuages, tenements, and hereditaments, houses and buildings of 
any tenure (m). In the Lands Clauses Consolidation Act, 1815 (n), 
it includes messuages, lands, tenements, and hereditaments of any 
tenure, in the Conveyancing and Law of Property Act, 1881 (o), it 
includes land of any tenure, and tenements, hereditaments, corporeal 
and incorporeal, and houses and other buildings, also an undivided 
share of land; in the Bottled Land Act, 1882 (p), it includes incor¬ 
poreal hereditaments, also an undivided share of land; and in the 
Mortmain and Charitable Uses Acts, 1888 and 1891 (q), it includes 
tenements and hereditaments, eorpoieal and incorporeal, of whatso¬ 
ever tenure, and any estate and interest m land, but not money 
secured on land or other personal estate ai isilig from or connected 
with land. Thus, under statutory definitions, the woid “land” is 
usually extended to include not only land in the physical sense, 
with all that is above it or underneath it, but also all rights in the 
land (r). 

Sub-Sect 2 .—Tenement! 

307. The word “ tenement ” is not restricted to lands and other 
matters which are the subject of tenure Everything m which a 


(a) Co Litt 4 b 

(a) See title Mixes, Minerals, and Quarries, Vol. XX., pp 506 et seq 

( i) See Bevan v. London Portland Cement Co (1892), 67 L T. 615 ; 
Metropolitan Bail Co v Fowler, [1893] A 0 416; Central London Rail¬ 
way v City of London Land Tax Commissioners, [19111 2 Cb 467,0 A ; 
compare title Easements and Profits a Prendre, Vol. XI , p. 243 

(fc) Doe d. Freeland v Burt (1787), 1 Term Rep 701 A room projecting 
over neighbourme premises will, according to eucumstanees, cany (Corbett 
v Hill (1870), L R. 9 Eq 671) or not carry the ownership of the column ot 
air above {Laybourn v. Qndley, [1892] 2 Ch 53 ; see Be Metropolitan Distrust 
Bail. Co and Cosh (1880), 13 Ch I) 607, 612, 620, C. A ) 

(l) See title Deeds and OniER Instruments, Vol X , p 437. 

(m) Interpretation Act, 1889 (52 & 53 Viet, c 63), s 3. 

(«) 8 & 9 Viet, c 18; see tbrd., a 3. 

(o) 44 & 45 Viet c. 41, see ibid., a 2 (ii.) 

(p) 45 & 46 Viet, c 38; see ibid., s 2 (10) (i ) 

(q) £1 & 52 Viet c 42 (see ibid., s 10), 54 & 55 Viet. o. 73 (see ibid , 
b 3), and see Be Hume, Forbes v Hume, [1895] 1 Ch. 422, C. A 

(r) As to the phrase “interest in land ” in the Statute of Frauds (29 
Car 2, c 3), s. 4, Bee titles Agriculture, Vol k I., p. 293 (growing crops); 
Building Contracts, Engineers, and Architects, Vol III., pp. 171, 
172 (building contracts); Companies, Vol V., p 353 (debentures); Com¬ 
pulsory Purchase of Land and Compensation, Vol VI, p. 33 ; Game, 
Vol XV., pp. 219, 220 (agreement for shooting rights), Landlord and 
Tenant, Vol. XVIII, pp 372, 426; Mortgage, Vol. XXI., p. 74 (equit¬ 
able mortgage); Sale of Land ; Jarvis v. Jarvis (1893), 63 L J (cn ) 10 
(assignment of debt charged on land). 
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man can have an estate of freehold ( s ), and which is connected with 
land ( t ), is a tenement. Thus the word includes not only land, as 
the corporeal subject of inheritance, but also all heritable rights 
issuing out of land, or concerning, or annexed to, or exercisable over, 
the same, though they lie not in tenure—such as rents, commons, and 
other pio/its ayundte and tithes (a)—and offices or dignities which 
descend to heirs, whether thoy relate to land or not (b). But it 
dbos not include a personal annuity, that is, an annuity not charged 
upon or issuing out of land, although granted to a man and his heirs, 
nor an office which concerns only chattels (c). 

The word “ tenement ” is also used to denote not only the 
thing or right which is the subject of property, but also the estate 
in the thing. Thus, where a life estate is existing in land, both the 
land and the life estate are called tenements (d). 

308. In popular language the term “ tenement ” means a house 
or part of a house (e) capable of separate occupation, and is 

(«) “ Tenement is a laige wotd to pass not only lauds and other inherit¬ 
ances which are bolden, but also offices, rents, commons, profits d piendre 
out of lands, and the like, wheiein a man hath any hank tenement, and 
whereof he is seised ut de libero tenemento ” (Co Litt 6 a) Since these 
latter tilings are not the subject of tenure, it is cleai that Sir E Coke, in 
speaking ol “ frank tenement,” referred to the freehold interest of which 
they were capable. 2 B1 Com 17, treats permanent incorporeal rights as 
tenements, because they can he “ holden ” ; and this is adopted in Beau¬ 
champ (Earl) v Winn (1873), L R 6H.L 223,241. Rut here by “ holden” 
must be understood that the nglit is actually possessed or enjoyed, not that 
it is held of a Joid m the feudal sense The technical meaning ot “ tene¬ 
ment ” is not restricted by capacity for being the subject oi tenure. This 
is clear from Sir E. (Joke’s definition. To constitute a right a tenement it 
is sufficient that if. should savour of, that is, bo incident to, land 
(see Challis, Law of Real Property, 3rd ed , p 43), and, as to the inclusion 
of incorporeal lights as tenements, although not “ holden," sec Pollock 
and Maitland, Histoiy of English Law, Vol II, p. 147 

(t) Or, as it is said, which savom of the realty (Co Lilt 20 a) 

(a) Co. Litt. 19 b, 20 a; Martyn v Wtlhame (1857), 1 11 & N 817, 827. 
Such as a wayleave (Hashngs (Lord) v North Easton, Radway, [1898] 
2 Ch 674, 678, affirmed, 11899] 1 Ch. 656, C A ; [ 1900 | A C 260), or 
a rabbit warren (R v Pidd letrenthide ( Inhabitants ) (1790), 3 Terra Rep 
772 ; Beauchamp (Earl) v.Wvn/n, supra) ; a several fishery (Redington v. 
Millar (1888), 24 L. R Ir 65, 0 A ); and other profits d prendre (Muskett 
v. Z/tlZ (1839), 5 Bing (n o ) 694; Martyn v. Wdliams, supra), and tithes 
(R. v Shingle (1718), 1 Stia 100; R v Ellis (1816), 3 Price, 323); unless 
excluded by the context (R. v Nevill (1846), 8 Q B 452) A coal duty 
levied under a local Act may be'a tenement (A.-O. v. Black (1871), L R. 
6 Exch 78,82, 85). The Statute of Westminster II. (1285) 13 Edw. l,o. 1, 
commonly called the statute He Doms, which created estates tail (see 
p 241, post), refers only to tenements, and the extension of the term was 
perhaps due to the desire to make all heritable rights entailable under the 
statute A rentcharge is a tenement within stat. (1429) 8 Hen. % c 7, 
relating to parliamentary franchise (Dodds v. Thompson (1865), L R. 1 
O. P. 133; Dawson v. Robms (1876) 2 C. P. D, 38); see also A.-Q. v. 
Richmond (puke), [1907] 2 K. B. 940. 

(b) Re RiveU-Camac's (Sir J ) Wdl (1885), 30 Ch. D 136, 139; and see 
title Peerages and Dignities, Vol XXII, pp 269, 283, note (h) 

(c) Co Litt 20 a; Shep. Touch (ed. PrcBton) 91. 

(d) Cliallis, Law of Real Property, 3rd ed., p 44. 

(e) Cornish v. Cleife (1864), 3 H & C. 450, 451; Dashwqod v. Ayles 
(1885), 10 Q B D. 295, C A.; Mmifie v. Banger (1885), 10 Q B. D. 
302, C. A.; see R. v. Tadcaster ( Inhabitants) (1833), 4 B. & Ad. 703. 
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sometimes so used in statutes (/); and, where the language or the 
purpose of the statute so requires, it is restricted to property 
capable of visible and physical occupation, and does not include 
incorporeal rights (g), 

Sub-Sect. 3.— Hereditament!. 

309. Whatever may be inherited is a hereditament ( h ), and the 
term includes land as a physical object (t), money which is liable to 


(f) See Yorkshire Insurance Co v Clayton (1881), 8 Q B. D 421, 423, 
C. A ; Grant v Langston, [1900] A 0 383, London and Westminster Bank 
y. Smith (1901), 85 L T 747, 0 A ; see title Inhabited House Putt, 
Vol XVII, pp 192 ft seq A building divided into separate tenements 
constitutes separate houses within the meaning of a covenant not to eieet 
more than one house on a site ( Ilford Park Estates. Lk[ v. Jacobs, [1903] 
2 Oh, 522; see Roqers v Hosegood, [1900] 2 Oh 388, 0 A ; Kmber v. 
Admans, [1900] 1 Ch 412, 0 A ) 

(g) Redinqton v Millar (1888), 24 L R Ir. 65,0 A ; see Fredericks v. 
Howie (1862), 1 H & 0 381 Thus m ratmg Acts the context may show 
that the words “tenements” and “hereditaments” are used to mean 
only permanent substantial objects (R. v Manchester and Salford Water 
Works Co (1823), IB &C 630, Colebrooke v Tickell (1836), 4 Ad & El. 
916, East London Waterworks Co. v. Mile-end Old Town ( Trustees) (1851), 
17 Q. B 358 ; Lyndon v Standbndgc (1857), 2 H.&N 45); but a wider 
sense will bo given to them il this appears to be the intention, where, for 
instance, particular lights are excepted (R v Shrewsbury Having Trustees 
(1832), 3 B. A Ad. 216), and see R v. Barker (1837), 6 Ad & El 388 
(tithes); see also title Rates and Rating, pp 4 et seq , ante 

(A) Co Litt 6a; Winchester's (Marquis) Case (1583), 3 Co. Rop la, 2 b; 
Shep Touch (ed Preston) 91. The term signifies “all such things, whether 
coiporeal or incorporeal [as] a man may have to him and lus heirs by way 
of mheiitanee, and which, if they bo not otherwise bequeathed,” go to the 
heir, and not as chattels to the executor or administrator (Lloyd v Jones 
(1848), 6 O B 81, 90)—that is, heritable property (Frescott v Barker 
(1874), 9 Oh App 174, 100). Under the existing law, title by inheritance 
means the beneficial title of the heir-at-law after the purposes of admmis- 
tiation have been satisfied under the Land Transfer Act, 1897 (60&61 
Vicl c 65), Part I ; see titlb Executors and Administrators, Vol XIV., 
pp 236 et seq 

(i) See p 160, post, and soo also pp 137, 156, ante. If there is nothing 
specially to defino the meaning of “hereditament,” it refers to land as the 
subject-matter of rights, and not to the quantum of the interest m the land. 
The settled sense of “ hereditaments ” is to denote such things as may be 
the subject-matter of inheritance, but not inheritance itself ( Moor v. Derm 
d Mellor (1800), 2 Bos. & P. 247, 251, H. L ; Chew v Hohoyd (1852), 8 
Excb 249) Thus in the County Courts Ant, 1888 (51 & 52 Viet c 43), s 56, 
the phrase “ corporeal or incorporeal hereditaments ” includes leaseholds 
(Tomlcins v Jones (1889), 22 Q B D. 699, C A ; see title County Coukts, 
Vol VIII, pp 430, 431) But on the construction of an Act of Parliament 
“ heieditaments ” has been held not to include copyholds (A.-G v. Lemn 
(1837), 8 Sim. 366,370 ; Re Faddinqton Chanties (1837), 8 Sim 629 (on the 
Poor Relief Act, 1819 (59 Geo 3, c. 12), s 17); Stephenson v Raine (1853), 
2 E, & B. 744, see title Charities, Vol IV , p. 257, note(q)) In the 
Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 18), s 3, “ lands ” 
extends'to “ hereditaments of any tenure” (see p 157, ante), and these 
words, it has been held, imply a corporeal hereditament (Pmchim, v. London 
ami. Blackwall Rail. Co (1854), 5 De G. M. & G. 851, C. A.; compare 
Great Western Rail Co. v. Swindon and Cheltenham Rail Co. (1884), 9 App. 
Cas 787: R v Cambrian Rail Co (1871). L R, 6 Q B 422; title Com¬ 
pulsory Purchase or Land and Compensation, Vol. VL, p 15). 
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S*CT. 6. 

Definitions. 


Corporeal 

heredita¬ 

ments. 


Incorporeal 

heredita¬ 

ments. 


be invested in land and is treated in equity as land (?)> heirlooms ( h), 
and certain rights in land and other rights (l). Hereditaments are 
either corporeal or incorporeal, real or personal (m). In general, a 
tenement is also a hereditament; but some tenements, such as an 
estate for life, are not hereditaments, and some hereditaments, 
such as personal annuities limited to heirs, are not tenements (n). 

310. Land itself, and also such physical objects as are annexed 
tar and form pait of it, or are treated as forming part of it, are 
corporeal hereditaments; and stiietly are the only corporeal 
hereditaments (o ). But the term “ hereditament ” includes estates in 
land which are capable of passing by descent (p), and those estates, 
whether legal or equitable, which entitle the owner to present 
possession of the land or to receipt of rent and profits are classed 
as corporeal hereditaments ( q ). 

311. Incorporeal hereditaments include (1) estates and interests 
in land which are not accompanied by present possession or receipt 
of rents and profits—that is, reversions, remainders, and executory 
interests (i), and conditions (*); (2) rights in land which aro never 

(j) Basset v St Levan (1894), 43 W R 165; Re Gossehn, Gossehn v 
Gossehn, f1906] 1 Ch. 120, and see title Equitt, Vol XIII, p 107 

(1c) 2 Bl. Com 17 ; and see pp 240, 241, post, and title Settlements 

(l) Thus, an inheritable dignity, whether it concerns land or not, is a 
hereditament (Re Rtvett-Oamac's (Sir J.) Will (1885), 30 Ch. 1> 136; 
Cowley v, Cowley, [1900] P. 305,310, C A ; affirmed, [1901] A C 405) 

(m) Co. Litt 6 a 

(n) See Co Litt. 6 a; Shop. Touch (ed Preston) 91; Challis, Law 
of Real Property, 3rd ed , p 44. In Stephenson v. Raine (1853), 2 E & 
B 744 (on the County Courts Act, 1846 (9 & 10 Viet c. 95), s 58 (corre¬ 
sponding to the County Courts Act, 1888 (51 & 52 Viet c 43), s 56), see 
title Countt Courts, Vol. VIII, p 431), it was decided that the office of 
parish clerk held for life was a hcieditament, on the ground that it was a 
tenement, and eveiy tenement was a hereditament; but this seems to 
overlook the real nature of a hereditament; and see Shep Touch 
(ed Preston) 91. 

(o) “ Corporeal hereditaments consist wholly of substantial and 
permanent objects, all of which may be comprehended under the geneial 
denomination of land only ” (2 Bl Com 17); hcereditas corporalis est, 
qnce tangi potest et vtden , incorporalis, quae tangi non potest nec vtden (Co 
Litt 9 a) 

(p) An estate pur autre vie is not a hereditament, since the heir, if he 
takes, takes as special occupant, and not by inheritance (see p. 180, 
post ; Challis, Law ol Real Pioperty, 3rd ed, p 43), 

(q) The immediate estate m the land is, m strictness, like any other right, 
incorporeal, but the actual possession attracts it mto the class of corporeal 
hereditaments ; or this classification can be treated as an instance of the 
confusion between the right of property and the subject of property 
(see p 137, ante). 

(r) Future interests in land are in fact incorporeal, and there is no reason, 
as m the case of present interests, to give them a fictitious nature and 
call them corporeal. The old modes of conveyancing under whfch an 
estate accompanied by possession passed by livery, while future estates 
and other rights in land passed by grant, gave a practical rule for ffijstin- 
crushing corporeal and incorporeal hereditaments. Corporeal hereditaments 
jay in livery ; incorporeal hereditaments lay in grant (Co. Litt. 9 a, 49 a). 
The fact of possession still attracts present estates of inheritance into the 
class of corporeal hereditaments, although the conveyancing test is obso¬ 
lete ; and similarly future estates, since they carry no immediate right of 

(*) For note (*), see next page. 
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accompanied by exclusive possession—these are seigniories, fran¬ 
chises, advowsons, rentcharges, rights of common and profits a 
prondi e, and, possibly, easements (f), and (3) certain heritable rights 
not necessarily connected with land, such as offices(«) and personal 
annuities which puss io the heir (a). 

possession, must, apparently, ionium as incoiporeal lieicditaments But 
there is a piacticul distinction between remainder and reversions and other 
incorporeal lieiediUmenfch, such as a rentchaige A icntchargo is, like land, 
the subject of estates, a remainder or ieversion is itself an estate, and may 
exist either m the land or the rentcbarge. lienee the logically coirect 
method might be to divide the subjects of estates mto coipoieal and 
incorporeal hereditaments, and to exclude estates themselves fiom the 
classification lint it is con\eiuent and usual to speak of estates as 
heieditaments and tins is in accordance with the fundamental definition. 
A remainder in fee may be mhonted, but in the hands of any paiticular 
heir it may never tall into possession, and as reganls him it is stnctly 
lncorpoioal For the opposite view, see Chalhs, Law of Real Property, 
3rd ed , Mi Sweet’s note, ibid , pp. 49 et seq 

(s) 2 131 (’om 17 

(t) As to lncotpoieal heieditaments, see, geneially, Co Lilt 9 a, 47 a, 

49 a, 169 a, 2 Ill Com, pp 20 et seq , Bmton, Compendium of 
the Law of Real Propeity, 3rd ed, pp 338 et seq “ An incorporeal 

hereditament is a right issuing out ol a thmg coipotato (whether real 
or peisonal) or coneeinmg, or annexed to, oi exeiciseable within, the 
same” (2 B1 Coin 20; cited m lie Christmas, Martin v Lacon (1886), 
33 Ch D. 332, C A , per Cotton, L J , at p 338) As to seigniories, 
seep 142, ante, title Copyholds, Vol VIII, pp 3, 4, S Ab to fran¬ 
chises, see titles Constitutional Law, Vol VI , pp 489 el seq , Copt- 
holds, Vol VIII, pp 5 el seq , Ferries, Vol XIV, pp 555 et seq , 
Fisheries, Vol XIV, pp 569 et seq , Markets and Fairs, Vol XX, 
pp 1 et seq As to advowsons, see title Ecclesiastical Law, Vol. XI, 
jip 564 et seq (an advowson m gross passes by the woids “tenements 
and hereditaments” (Westfahnq v Westfahnq (1746), 3 Atk 460) As to 
rentcharges, see title Rentcharges and Annuities, pp 463 et seq. post. 
As to rights of common, see title Commons and Rights of Common, Vol IV , 
pp 441 et seq , and as to easements, see tide Easements and Profits 
X Prendre, Vol XI, pp 233 el seq It is eustomaiy to descube rights 
such as those last-named as mcorpoieal hereditaments, and this usage 
has been leeogmsed by the courts as regaids easements, see title Ease¬ 
ments and Profits a Prendre, Vol. XI, p 238, note (e). But it has been 
questioned whether, when appuitenant or appendant to land, they can be 
regarded as incorporeal heieditaments, since they pass with the land 
by livery; see Hood and Challis, Conveyancing and Settled Land Acts, 
5th ed , p 197 At the piesent time, however, the mode ol conveyance 
is of secondary importance in this connection, and, in their nature, ease¬ 
ments are clearly within the meaning of th§ term, see, also, Co Litt 121 a, 
to the effect that things incorporeal which ho in grant, as advowsons, 
commons, and the like, may be appendant to things corpoieal, as a hou.se 
or lands ; and see title Deeds and Other Instruments, Vol. X, p 361 
But m taxing and rating statutes “ hereditaments ” may not include a 
mere easement (Chelsea Waterworks Co v Bowley (1851), 17 Q B. 358; 
Southport Corporation v Ormskirk Union Assessment Committee, [1894] 1Q. B. 
196, C. A.), though it will include a railway funnel (Metropolitan Bad Co. 
v Fowler, [1893] A. C 416), or other tunnel (Holywell Union and Halkyn 
Parish v Halkyn Drainage Co, [1895] A C 117); and see titles Land 
Tax, Vol XVIII, p. 308 , Rates and Rating, pp. 6 et seq, ante. As to 
assessment for purpose of income tax, see title Income Tax, Vol. XVI, 
pp. 619 et sea. 

(u) 2 B1 Com 36. As to peerages, see title Peerages’and Digni - ies, 
Vol. XXII, pp 261 et seq 

(a) 2 B1 Com 40; see title Rentcharges and Annuities, p. 479, post. 

H.L.—XXIV. . 
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Swt.6 . Incorporeal hereditaments may be either appendant, as seig- 
Definitions. niories ( b ); appurtenant, as easements (c); or in gross, as rent- 
a Dendant charges (d). Rights of common and profits a prendre may be either 
appurtenant, appendant or appurtenant or in gross («). Advowsons may be either 
or in gross, appendant or in gross (/), and seigniories may exist in gross (g). 


Real and 
personal 
heredita¬ 
ments 


312. Hereditaments are also divided into real and personal. 
Real hereditaments include land, and estates of inheritance in land, 
and also all heritable rights which are connected with or incident to 
land (h). Shares in companies possessing land, where the pro¬ 
prietors have a direct interest in the laud, aie leal hereditaments(i). 
Heritable rights which have no connection with land are personal 
lieieditameiits (j). Of this nature are personal annuities granted to 
a man and his heirs (k). Personal hereditaments, notwithstanding 
that they are limited to heirs and pass to heirs on an intestacy, are 
personal estate and pass under a residuary bequest of such estate (l). 


Meaning of 
“estate.” 


Sub-Sect 4 — Meal Estate 

313. The term “ estate ” has two meanings. In its narrower 
meaning it denotes the feo simple of land and any of the various 
interests into which it can he divided, whether for life, or for a 
term of years, or otherwise (wt). In its wider meaning it denotes 


(6) A right appendant must have been created before the statute Quia 
Emptores (1290), 18 Edw 1, c 1; see p. 144, ante 

(c) See title Easements and Profits a Prendre, Vol XI, pp 235 
et seq 

(d) See title Rentoiiarges and Annuities, pp 463 el seq , post 

(e) See title Easements and Profits a Prendre, Vol XI., pp 338, 
339 ,• title Commons and Rights of Common, Vol IV , p 446 

(/) See title Ecclesiastical Law, Vol, XI, p 564 

(o) See title Copyholds, Vol VIII, p 4 

(ft) Sir E Coke speaks of hereditaments as real, personal, and mixed 
(Co Litt 6 a) By mired heieditaments he may have meant heredita¬ 
ments which do not eoulei estates m land, that is, incorporeal hereditaments 
which never give possession of the land, see p* 161, ante , compare Co. Lilt. 
20 a, Clialhs, Law ol Real Propeity, 3rd ed , p 45 But the distinction 
between real and mixed heieditaments has no practical result, and it is 
sufficient to treat both under the one head of leal hereditaments The 
practical distinction between real and personal hereditaments is that real 
hereditaments are entailable, peisonal heieditaments are not (Co Litt 
19 b, 20 a) 

(i) As to the former New River shares, see DiyhiUer v Bartholomew 
(1723), 2 P. Wms. 127 ; Townsend v Ash (1745), 3 Atk 336; but these 
have ceased to exist as leal estate, and see New River Company’s Act, 
1904 (4 Edw. 7, c xlvm) As to River Avon shares, see Buclcendge v. 
Ingram (1795), 2 Ves 652, and see Challis, Law of Real Property, 3rd ed , 
pp 46, 57. 

(j) See Be Christmas, Martin v. Laeon (1886), 33 Ch. D. 332, 338, 345, 
C. A. 

(k) Stafford (Earl) v. Buckley (1750), 2 Ves. Sen. 170; Buckendge v. 

Ingram, supra. t 

(l) Avbin v. Daly (1820), 4 B. & Aid. 59; Badbum v. Jervis (1841), 3 
Beav. 450, 461. 

(m) “ State oi estate signilieth such inheritance, freehold, term for 

J ears, tenancy by statute merchant, staple, elegit, or the like, as any man 
ath in lands or tenements ” (Co Litt 345 a) Statute merchant and 
statute stapl« were foims of security for money (see 2 B], Com. 160), 
Both are obsolete 
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any property whatever, and ia divided into real and personal 
estate (??). 

“ Real estate ” is a technical term, and is in general to be construed 
in its technical sense (o). It comprises all freehold and copyhold 
lands, tenements, and hereditaments, but not leasehold interests (p). 
Freehold estates are either estates of mere freehold, that is, estates 
for life or lives, or estates of inheritance (q). 

Sub-Shit. 5 — Chattels Ilcnl 

314. Personal estate is divided into chattels real and chattels 
pei sonal (?•)• Terms of yeais and tenancies by elegitfs ) are 

(n) “The word ‘estate’ doth comprehend all that a man hath pro¬ 
perty or ownership in, and is divided into real and pot sonal ” ( l non 
(1584), Skin 193, Baines v I’atclt ( 1803), 8 Ves GO 1, Bridgewater (Counters) 
v. Bolton (l)ule) (171M), G Mod Hep 100) As to peisonal estate, ■•oo 
title Personal Property, Vol XXI 1 , pp 385 et icq 

(o) llutlei v Bullet (1884), 28 Oh 0 GG, 71 

(p) Holmes v Milwrtrd (1878). 47 L J (oil ) 522 , Butler v Butler, sup,a 

The woids “ tenements and hereditaments ” include all real estate (see 2 
Jannan on Wills, 6th ed . 1287) In the Wills Act, 1837 (7 Will. 4 & 1 Viet, 
c. 20), the tenn extends to “ manois. advowsons, messuages, lands, tithes, 
loots, and hereditaments, whether freehold, customary freehold, tenant 
t ight, customary or copyhold, oi of any other ten uie, and whether corporeal, 
incorporeal, oi personal, and to any undivided share thereof, and to any 
estate, Tight, oi interest (other than a chattel interest) therein (ifwl ,s l) In 
a Mill, a devise of real estate will not generally pass leaseholds for years (see 
Smith v Baler (1737), 1 Atk 385,380 , Bather v Marchant (1813), 5 Man. 
&,(t 498, 2 Y & C Ch Cas 279, Hohncs v Milliard, supra, Butler r Butler, 
svpia), or leasehold ground rents (Turner v Turner (1852), 21 L J (ch ) 
843), but undei special eueumbtanees oi by icason oi the context leaseholds 
tor yeais may pass (see Swift v Swift (1859), 1 Do G F & J. 160 , Gully 
v lhms (1870), L JR 10 Eq 562; Moase v IF/ufo (1876), 3 Ch. JD 763, 
Be Davison, GrtenwtU v Daemon ( 1888), 58 L T 304; Re Utter marc, Leeson 
v Foulis, [1893] W N 158), “ Lands and tenements ” pnma facie mcau 

real estate, but will pass leaseholds it tbcie is no real estate (Rose v Banlett 
(1633), Pro Par 292. 293 .• Chapman v Halt (1749), 1 Ves Sen 271; 
Thompson v Lawlcy (Lady) (1800), 2 Bos & P 303, see Dams v Gibbs 
(1730), 3 P. Wins 26, II. L ), or if the intention to include leaseholds is 
dear (Swift v Swift (1859), 1 Pe 0- P. & J 160, 173), and, since the Wills 
Act, 1837 (7 Wdl 4 & 1 Viet c 26), s 26, a general devise of “lands” 
includes leaseholds, unless the contrary appears (Prescott v Bailer (1874), 
9 Ch App 174); see also title Wills Leaseholds for lives aie ical estate 
(Weigall v Brome (1833), 6 Sim 99) In the Land Transfer Act, 1897 
(60 & 61 Viet c 65), Pait I, “ real estate ” does not include land ol 
copyhold or customary freehold tenure where admittance is neoessary 
(ibid ,8 1(4)) A gale of mines in the Forest of Dean is an “ interest m 
the nature of real estate ” v»ithm the Dean Forest Amendment Act, 
1861 (24 & 25 Viet c 40) (Moigan v Craw shay (1871), L. R 6H L 304); 
and see title Minks, Minerals, and Quarries, Vol. XX., pp 646, 647. 
An actibn by an heu-at-l&w against an admmistiatnx for an account of rents 
is not a cause or matter relating to any real estate within S. S C, Ord. 61, 
r 1, so as to enable an order for sale to be made under that rule (Re 
Staines (1886), 33 Ch D 172) * 

(q) See Littleton’s Tenures, s 57; note (m), p. 170, post 

(r) Bridgewater (Countess) v. Bolton (Duke), supra, at p 107. As 

to chattels peisonal, see title Personal Property, Vol. XXII, pp. 
385 et seq " 

(s) Johns v. Pink, [1900} 1 Ch. 298. As to elegit, see title Execution, 
Vol XIV., pp 61 et seq. 

, a 2 
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chattels real—chattels, because they devolve at common law with 
chattels in the proper sense on the personal representatives (t); 
real, because they are derived out of real estate ( u ). 

The expression “ lands, tenements, and hereditaments ” (omprises 
both real estate and chattels real; hence, while it does not include 
personal chattels (v), it comprises copyholds (a) and chattels real (b), 
as well as freeholds. 


Part 11.—Estates and Interests in Real 

Estate (Other than Copyholds) at 
Common Law. 

Sect. 1 — Ksiate in Fee Simple. 

Sit.-Skt. 1 —Quantum oj Estate 

315. An estate in fee simple approaches as near to absolute 
owneiship as the system of tenure will allow (e). It is capable of 
existing as long as theie are heirs-at-law of the owner for the time 
being, and since the law does not expect that there will he a failure 
of heirs (d) the duration of the estate is, in theoiv, unlimited. If 
in fact the owner dies intestate and without heirs, the land, 
save so far as it is required for payment of his debts, escheats to 
the lord—usually the Oi own—under whom it is held (e). But this is 
the only way in which the estate can now duteimme (/) Moieover, 

(t) Roe p 138, ante, see Davis v Gibbs (17,10), 3 P Wins 26, 30, H L , 
Whitalccr v Ambler (1758), 1 Eden, 151, 152 

(u) Bndqewater (Countess) v Bolton (Duke) (1704), 6 Mod Rep 106 , 
Jlidout v Pam (1747), 3 Atk 486, 492 , Smith v Bain (1737), 1 Aik 385, 
386. oi because they concern the real! y (Co »Litt 118 b) A tent issuing 
out ot a toim of yeais is a chattel real (Be Fiasei, Lowthei v Fraser, 11904] 
1 Ch. Ill, 115, affirmed, [1904] 1 Ch 726, (1. A ) 

(v) For instance, in the Statute of Frauds (29 Car 2, c 3), see Bayley 
v Boulcott (1828), 4 Russ 345 

(a) Wtiheis v Withers (1752), Amb 151; and also in a statute, unless 
the lord’s rights would he prejudiced (Doe d Tnnstill v BottneU (1833), 
fi B & Ad 131), and see title Cofjholds; Vol VIII, p. 70. 

(b) Forster v. Male (1798), 3 Ves 696 

(e) A man cannot have a greater estate of luheiitance than fee simple 
(Littleton’sTenures, s 11) In this phrase “fee " has lost its original mean¬ 
ing of leud or benefice (see note (p), p 139, ante), and denotes inheritance, 
while “ simple ’’ denotes that the land is descendible to the heirs generally, 
without restraint to any particular class of heirs, such as heirs of the body 
(Co fait. 1 b . see 2 Bl. Com. 105) The appropriate description to denote 
both ownership and tenure of land is that the owner is “ seised in his 
demesne as of fee ” ; of incorporeal hereditaments, such as a rentcharge 
that he is “ seised as of fet> ” ; see 2 Bl. Com 106. As to the theory of 
absence of absolute ownership m land, see p. 138, ante. 

(d) Pells v. Brown (1620), Cro. Jac 590. 692 

(«) Co Litt. 13 a; see p. 139, ante, and see title Descent and Distri¬ 
bution, Vol XL, p. 23 

(/) But, as to estates upon condition and determinable fees, see 
pp. 168 et seq , posK 
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the tenant for the time being who transfers the fee simple transfers S*ct i. 
an interest which the law treats as exhausting the possible duration Estate in 
of the ownership of the land. Consequently, neither a reversion nor Fee Simple, 
a remainder can he reserved or limited upon such a transfer, nor can 
there be any possibility of reverter ( g ). But a fee simple may be , 
devised by will subject to an executory devise over, and such devise 
over, provided it is so limited that it must, if it takes effect, take 
effect within the peuod allowed by the rule against perpetuities (h), 
is effectual and cannot be defeated by the prior devisee (t). 
Consequently, an alienee from such devisee takes subject to the 
executory devise (k). 

316. Apart from statute, an estate in fee simple can only l>e How granted 
created inter vnos by a limitation to the grantee “and his 
heirs "(/). It is not sufficient to use words implying the indefinite 
duiation of the estate, such as a limitation to the grantee "for 
ever.” The woid “heirs” makes the estate of inheritance (m), 
and it is to the estate thus limited that the law attaches the 
incident of indefinite duration (n). But in deeds oxeeuted since the 

(q) Pells v Btown (1620), Cio. Jac. 590, 592; Challis Law of Real Pio- 
peity, 3id ed , p 220 But this is so only where the estato is held by an 
individual under a limitation to him and lus heirs, if it is held by a 
coipoiation, and the corporation is dissolved, there is no escheat, and the 
land, unless otherwise provided by statute, reverts to the donor (Co Litt 
13 b, Challis, Law of Real Properly, 3rd ed, pj 35, 174, 226; title 
Corporations, Vol VIII, p 373) 

(h) See title Pehpetuities, Vol XXII, pp 300, 301. 

(t) Ptllh v Brown , supra 

{k) But the devisee has the statutory power of sale of a tenant for life 
(Settled Land Act, 1882 (45 & 46 Viet c 38), s 58 (l), (n), see title 
Settle MR NTS; ami, as to the avoidance of certain executory limitations, 
see p 237, post 

(l) In practice the limitation is to the “ hens and assigns ” , but the 
words “ and assigns ” do not enlarge the estate ; this is fully created by the 
limitation to “ heirs ” ; they are only declatatory of the power of alienation 
which would exist without them and have no conveyancing value ( Brook - 
many Smith (1871),L R 6F.xch 291,306; affirmed(1872),L.R 7 Exch. 

271, Ex Ch , Milman v. Lane, [1901] 2KB 745, C. A.); though in a 
will the word “ assigns ” may sometimes operate to give a power of appoint¬ 
ment {Quested v Miehell (1855), 1 Jur. (n 8 ) 488; see Brookman r Smith, 
supra, Mtlman v. Lane, supra) Originally the insertion of the word 
“ assigns ” was necessary m order to give the power of alienation (Pollock 
and Maitland, History of English Law, Vol II , p 14; and see p 288, post) 

(to) The word “ heirs ” is construed as heirs general so as to give the fee 
simple, notwithstanding that the granted cannot have any heirs except 
heirs of his body; e.g , if the grantee is a bastard (1 Preston, Abstracts 
of Title-. 272). 

(n) Littleton’s Tenures, s. 1; 2 B1 Com 107. It is apparently essential 
to use the word “ heirs ” in the plural (Co. Litt 8 b ; Chambers v Taylor 
(1837), ,2 My & Cr 376); but this was doubted in Dubber d. Trollope v. 

Trollope (1734), Amb 453, 458), though m a will, when words of limitation 
were necessary to pass the fee, “ heir ” might be nomen collectivum, bo as to 
imply the plural (Co Litt 8 b, note (4); and sed the criticism of the notein 
Challis, Law of Real Property, 3rd ed , p. 221). Perhaps the omission of 
“ his ” does not destroy the effect of the limitation, but in a limitation to 
two persons “ and heirs,” the omission of the word “ their ” makes the 
limitation void for uncertainty, and they have but an. estate for their 
lives (Co. Litt. 8 b) Apparently a limitation to A. “or his heirs” gives 
A only an estate for life {Mallory’s Case (1601), 5 Co. Rep. Ill b, 112 a); 
though in a grant to A, “ or his heirs to hold to him and his heirs,” the 
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S * WT **'*‘ 8 1st December, 1881, an estate in lee simple can be limited by the 

Estate in words “in fee simple ”(o). If the word “heirs," or, since such 
Fee Simple, date, the phrase “ in fee simple," is not used, the limitation creates 
only an estate for life (p). ( 

When tie The word “ heirs " is not required in wills. In the absence of 
onnecewaj 8 a con * rar y intention, a devise by a testator seised in fee simple passes 
nnn -ewu-y. ^ w hole estate to the devisee without words of limitation (q). 

Moreover, an estate in fee simple may be created by reference to 
a limitation in another instrument or m another part of the same 
instrument where the word “heirs" is used, although it is not 
used in the referential limitation (r); and the word “ heirs ” is not 
required upon a release by one coparcener or joint tenant seised 
in fee simple to the others (s ); nor upon tho grant of a rent between 
such peiaons by way of equality of partition (t). Words implying 


word “or” is treated as an error and corrected {Wright v Wright (1750), 1 
Yes Son 409, 411; see GoodUile d Dodwell v Gibbs (1826), 5 B & C. 709, 
Ohallis, Law ol Real Piopcrty, 3id ed , p 221) 

(o) Conveyancing and Law of Piopeity Act, 1881 (44 & 45 Viet c 41), 
s. 51 It has been decided m England that the exact statutory phrase 
must be used; “ m fee ” is not enough ( Bo Ethel and Mitchells and Butlers' 
Contract , [1901] 1 Oh 945), but in Be Ottley's Estate, [1910] 1 I It 1, the 
woid “simple” was added by the court to the habendum of a disentail¬ 
ing deed 

(p) Littleton’s Tenures, s 1, but by special custom a copyhold m fee can 
be granted without the word “ hens ” (2 Preston on Estates, 67) Before 
1882, even the words “in fee simple” did not create more than a life 
interest (Shep. Touch (ed Pieston) 100). In a grant to a corporation Sole, 
tho word “ successors ” is necessary to pass the fee simple (Co. Litt 8 b), 
otherwise only a life estate passes (Co. Litt 94 b); but when grants m 
fiankalmom were possible, a grant in fee simple in frankalmom could he 
made to a corporation sole without mentioning successors {ibid ) In a 
grant to a corporation aggregate a fee simple passes without mention¬ 
ing successors, “ for that the body never dies ” {ibid , 2 Bl. Com. 108; 
see title Corporations, Vol. VII1., p 371) The limitation of an equit¬ 
able estate is pnmd facie treated with the same strictness as that of a 
legal estate, and the word “heirs ” is required to pass the equitable fee 
{Re Whiston's Settlement, Lovatt r Williamson, [1894] 1 Ch. 661; Be Irmn, 
Irwin v. Paries, [1904] 2 Ch 752), but this rule is not absolute, and if 
there is a clear intention that the fee should pass, effect will be given to 
it {Be Oliver's Settlement, Evered v. Leigh, [1905J 1 Ch 191; Be Thursby's 
Settlement, Grant v Littledale, [1910] 2 Ch. 181, 189, C A.; and see title 
Equity, Vol. XIII., pp 94, note («), 95, note (c)), 

(g) Wills Act, 1837 (7 Will. 4 & 1 Viet, c 26), s. 28; and see title 
Winns Evon before this statute a devise was not construed with the 
same strictness as a grant, and the entire fee simple passed if there were 
words to indicate such an intention (2 Bl Com. 108) 

(r) Co Litt 9b; Garde v Garde (1843), 3 Dr &War 435. But words 
of limitation are not supplied by reason of the gi antee being defined so 
as to include his “ heirs ” {Be Ford and Ferguson's Oontrad, [1906J 11. R. 
607) 

(*>) Co. Litt. 9 b. l.e , “ when an estate of inheritance passeth and con¬ 
tinued ” • and similarly upon a release, when an estate of mheritainee 
passeth and continue,th not, but is extinguishedwhen, for instance, the 
grantee of a rent in fee simple releases the rent to the tenant of the land, 
the rent is extinguished for ever, although the tenant’s heirs are not 
mentioned (thwL, Shep Touch, (ed Preston) 327). 

(i) “ Because the grantor has a fee simple in consideration whereof he 
granted the lent ” (Co. Litt 10 a) ,* and on a bargain and sale'for valuable 
consideration, and on a fine ot recovery, the fee simple might pass without 
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the right to receive a rentchaige in perpetuity may be effectual to 
create a rentcharge in fee (a). 

Sub-Sect, 2 —-Incidents of Estate. 


Sect. I. 

Estate in 
Fee Simple. 


(i.) Enjoyment. 


317 . Land subject to easements (b) or to restrictive covenants (c) Rlghtg of 
cannot be used in a manner inconsistent with the prop* user, 
enjoyment of the easements, or with tho due observance of the 
covenants; and, in certain circumstances, the use of land may 
interfere to such an extent with the comfort of neighbouring 
owners or occupiers as to constitute an actionable nuisance (d) ; 
but, short of this, an owner in fee simple is subject to no restrictions 
as to the use to which he may put the land, and he may exercise 
over it acts of ownership of all kinds, including the commission of 
waste, such as the felling of timber, the opening*and working of 
mines, and the pulling down of houses (c). If, howevor, Mr estate 
is subject to an executory devise over, he is m the same position as 
a tenant for life without impeachment of waste, and he may not 
commit equitable waste (j). 


(ii.) Alienation 

318 . The owner of an estate in feo simple has an absolute right R lg ht* 0 f 
to alienate the land inter vnos (g), and, subject to the provisions of alienation 


words of limitation ; see Clialhs, Law' of Real Property, 3id ed, p 223, 
and authorities there referred to. 

(a) Ohallis, Law of Real Piopeity, 3id ed , p 222, n , retailing to 18 
Vm. Abr. 472 (1) (Rent (A ), pi 1) 

( b ) See title Easements and Promts a Prendre, Vo! XL, pp. 233 et 
tea As to the natural light of support, see ibid , p 319 ; and as to the 
right to dig so as to divert water from neighbouring land, see ibid ., 
p 313; Acton v Blundell (1843), 12 M &W 324, Ex. Ch , Ghasemorev . 
Richards (1859), 7 H. L Cas 349 ; and see title Mines, Minerals, and 
Quarries, Vol XX , pp. 570 et seq . 

(c) See title Sale of Land. 

(d) In accordance with the maxim, Sic utere tuo ut ahenum non ladas; 
but there must be an injury iecogmsed by law as actionable. A thing 
lawful in itself does not m general become actionable by being done with an 
intention to cause injury or annoyance, but this may be bo it an owner with 
such intention doeB an act, such as burning limestone on a particular part 
of his land, when he might just as well do it elsewhere without causing 
annoyance (Bradford Corporation v. Pickles, [1895J A (J 587,598); ana 
see title Nuisance, Vol. XXI, pp. 524 et sea. 

(e) A.-G. v. Marlborough ( Duke) (1818), 3 Madd. 498 ; compare Liford's 
Case (1614), 11 Co Rep 46 b, 50 a; Jems v Bruton (1692), 2 Vem. 251 ; 
and see titleB Agriculture, Vol. I., pp. 295, 296, Mines, Minerals, and 
Quarries, Vol. XX., pp. 510, 511 ; and as to waste, see, further, p. 176, 
“DOSt. ’ 

(f) Turner v. Wright (1860), 2 De G. P. & J. 234, 246. Previously the 
opinion seems to have been that the court would interfere to restrain waste 
in pursuance of the settlor’s intention (Robimbn v. Litton (1744), 3 Atk. 
209; Slansfield v. Habergham (1804), 10 Ves. 273, 278). But the will or 
settlement can expressly prohibit waste, which will then be restrained, 
notwithstanding that the prohibition is also enforced by a danse of for¬ 
feiture [Blake v. Peters (1863), 1 De G. J. & Sm. 345, C. A.). As to waste 
by tenant for life without impeachment for waste, sec p. 176 post , title 
Settlements 

(g) See pp 286, 288, post. 



168 


Real Property and Chattels Real 


sect. i. 

Estate In 
Pee Simple. 


Transmiuion 
und deTolu- 
tion. 


Modified fee. 


Creation of 
eatale upon 
condition. 


the Land Transfer Act, 1897 (It), he can dispose of it by will (t). 
If his estate is subject to an executory limitation over, on failure of 
his issue, or in any other event ( k), he has, when his estate is in 
possession, the statutory powers of sale, exchange, partition, and 
leasing conferred on a tenant for life by the Settled Land Acts (l). 

(ill) Transmission ly Operation of Law 

' 319 . During the life of the owner m fee simple he is liable to be 
deprived of his estate by process of execution (m), or by the opera¬ 
tion of the law of bankruptcy (??); and upon his death, except m the 
case of a legal interest in copyholds, it devolves m the first instance 
on his peisonal representatives (o). So far as the land is not 
required for payment of his debts, the beneficial interest devolves, 
if he has disposed of it by will, upon the specific or general 
devisee (p), otherwise, upon his heir-at-law ascei tamed m accord¬ 
ance with the Inheritance Act, 1883 ( q ). 

Shot 2 -- Modified Fees. 

Sub-Sect. 1 —In General 

320 Estates in fee can be created subject to certain modifica¬ 
tions, and these give rise to estates upon condition- -sometimes 
called “ fee simple conditional ” ( r ),—determinable fees, conditional 
fees, and qualified fees. 

Stjb-Si.ot 2 — Creation of Estate 
(l) Estates in Fee upon Condition 

321 An estate in fee simple may be granted upon condition, 
and, if the event contemplated by the condition happens, the grantor 

(h) 60 & 61 Viet c 66, a l, and see title Executors and Adminis¬ 
trators, Vol XIV, p 238 

(i) By the common law, land hold m fee simple was not de\ isable by will, 
but by the custom of London and certain other cities and boroughs land 
was devisable (Littleton’s Tenures, s 167, Co Litt Ilia). Under stat 
(1640) 32 Hen 8, o 1, explained and amended by stat (1542—3) 34 & 35 
Hen. 8, c 5, tenants in socage (see p 141, mite) could devise the whole, 
and tenants by knight service (see p 140, ante) two-thirds of their lands , 
see Co Litt 111 b Upon the abolition of tenure in knight service, and 
the conversion of that tenure into socage tenure (see p 147, ante), the 

? ower to device extended to all lauds held in fee simple by lay tenure. 

'he above statutes were repealed, and a new statutory power of devising 
land was given by the Wills Act, 1837 (7 Will 4 & 1 Viet c 26), ss 2, 3 , 
see title Wills ; and, as to copyholds, see title CorxHOLDS, Vol VIII, 
p. 109. 

(fc) Such as failure to comply with a condition (Be Richardson, Richardson 
v Richardson [1904] 2 Ch 777) 

(1) Settled Land Act, 1882 (45 & 46 Viet c 38), s 58(l)(ii) Aefto these 
powers, see title Settlements As to the effect of a conveyance under 
the statute, see the Settled Land Act, 1882 (45 & 46 Viet, c 38), ss. 20, 
68 (2), title Settlement# 

(m) See title Execution, Vol XIV, pp 61 et seq 
(n) See title Bankruptcy and Insolvency, Vol II, pp. 143 et seq 
(o) See title Executors and Administrators, Vol. XIV., pp 238 et seq. 
(p) See title Wills. 

(q) 3 & 4 Will 4,o.l06, see title Descent and Distribute, Vol XI., 
pp. 4, 7 et seq 

(r) See note ffe), p. 169, post. 
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can re-enter and determine the estate, either by virtue of the con- 8mt - 2 - 
dition merely, if it is suitably expressed, or otherwise by virtue of Modified 
an express proviso for re-entiy (s). Thus, if the land is granted in FjjM- 
fee simple upon condition that a specified yearly rent shall be 
paid, a right of entry is implied, and the grantor can re-enter if ’ 
the rent is in arrear (t). The same effect is produced where the 
grant, after reserving a rent, contains an express proviso that, if 
tho rent shall be m arrear, the grantor and his heirs may re¬ 
enter (a). Similarly there may be a proviso for re-entry if the 
land ceases to bo used for a specified purpose (b). 

322. But an estate upon condition cannot be defeated without how 
actual entry, or claim equivalent to entry; it is not ipso facto defeated defeated 
by the happening of the critical event (c), and, since the grant of the 

(s) Littleton's Tenuics, s 325 Bcrtdc* conditions expressed m the 
grant there may be conditions implied by law Thus, before the Statuto 
Quia Emptores (1290), 18 Edw l,c 1(see p 144, ante), the grant of an estate 
m lee simple to be held of the graptoi implied a condition that the services 
should be performed (Fearne, Contingent Remainders, 9tli od , p. 382, n ) 

As to such conditions, see Littleton’s Tenures, s 378 , Co. Litt 233 b 
Littleton treats words ot limitation as conditions in law (Littleton’s 
Tenuics, s 380) 

( t ) Littleton’s Tenures, ss 328, 331 Other words of condition are 
“ Provided always.” “ so that ” (Littleton’s Tenures, s 329, Co Litt 
203 b) In a condition a double negative docs not necessarily make an 
aliamative (Co Litt 223 b), and see titles Deeds and Oiiiek Instru¬ 
ments, Vol X, p 478 , Landlord and Tenant, Vol XVIII., p 531 
Since no reversion exists on a grant in fee. such a tent is not lent service. 

As to payment of the rent, see Littleton’s Tenures, s 341, and see titles 
Landlord and Tenvnt, Vol XVIII, pp. 464, 465 ; Rentcharges and 
Annuities, pp 501 etseq, post 

(u) Littleton’s Tenuics, ss 325, 330, 331 Such a rent is not incident 
to aieveihion, inasmuch as since the Statute Quia Emptores (1290), 18 
Edw l,c 1, no tenure is created between grantor in fee simple and grantee ; 
see Doe d Freeman v Bateman (1818), 2 B & Aid 168, 170', and see 
p 144, ante 

(b) See Re Hollis' Hospital ( Trustees ) and Haque’s Contract, [1899] 2 Ch. 

540, where land was granted to trustees in lee tor a chanty in 1726, 
subject to a proviso that if at any time it should be employed for any 
other purposes, it Bhould revolt to the right heirs of the giantor 
Originally mortgages were made by way of feoffment upon condition, the 
condition being that if the feoffor paid the debt on tho agreed day he might 
enter (Littleton’s Tenures, s 332 ; Co Litt 205 a,b; Seymoi’s Case { 1612), 

10 Co Rep 95 b, 97 b) Littleton says (Littleton’s Tenures, s 350) 
that if a lease for years was made with livery of seisin, an estate m fee simple 
might anse by condition precedent, eg ,it the lessee paid a certain sum 
within the teim, but this was questioned (Co Litt 216 b, 217 a). In both 
the cases last mentioned the estate is called a fee simple conditional, but, 
to avoid confusion with conditional fees (see p 172, post), it is bettei to use 
the phrase “ tee simple upon condition ” Conditions precedent occur in 
the limitation ot future estates; in tho present connection only conditions 
subsequent are material As to conditions precedent and conditions subse¬ 
quent, see He Greenwood, tioodliart v. Woodhead t [1903] 1 Ch 749, C A. 

(o) Co Litt 214 b, 218 a; Leake, Law of Pioperty in Land, 2nd ed., 
p. 169. But tins only applies to an estate of freehold m corporeal here¬ 
ditaments; it does not apply to incorporeal hereditaments (A.-G v 
Cummins, [1906] 1 I. R. 406, 408); and au estate for years can be made 
>oso facto void (Co Litt 214 b, and sec title Landlord and Tenant, 

Vol. XVIII, p 530). So also can an estate of freehold under words 
operating as a limitation and not as a condition (Co Litt 214 b , Fitchet 



170 


Real Property ant) Chattels Real. 


eBtate exhausts the fee, the right of re-entry cannot be limited by 
way of remainder (J ); it can only be reserved to the grantor and 

his heirs (e), and it exists in their favour as a possibility of 

reverter (/). 

323. Such a condition is called a common law condition, and is, 
apparently, subject to the rule against perpetuities ( g ). If this is so, 
ft is invalid, unless it is confined within the limits allowed by the 
rule (ft). The condition is invalid also if it is unlawful (t), and, 
since an estate in fee simple is in its nature alienable, a condition 
in restraint of alienation is repugnant and therefore void (y). 

(ii) Petenntnable Feu 

Determinable 324. An estate in fee may be granted with words of direct 

fee - limitation (ft) sd as to be pnmd facie a fee simple, but with further 

words—sometimes called words of collateral limitation ( l )—whereby 
it is liable to be determined on the happening of some future event, 
provided that this is of such a nature that by possibility it may 
never happen at all (m) An estate so limited is called a “deter¬ 
minable fee ” (n), and moreover it is no objection that the future 


8aOT.fi. 

Modified 

Fees, 


Validity of 
condition. 


v. Adams (1740), 2 fltra 1128, see the text, infra) Upon re-entering the 
grantor is, in general, icslored to his old estate (Littleton’s Tenures, s 325), 
as to possible exceptions, see Co Litt 202 a A condition under which the 
grantoi is to enter for non-payment of rent and hold till the arrears are 
satisfied does not restore to him an estate of freehold (ibid , 203 a). 

(d) See pp 213, 217, post 

(«) Littleton’s Tenures, s 347 ; Co. Lift 214 b, 370 a; see Manning's 
Case (1609), 8 Co ltcp 94 b, 95 b. 

(/) See p 237, post 

iff) Be Hollis' Hospital (Trustees) and Hague's Contract, (1899] 2 Ch 640; 
Be Da Costa, Clarke v. Church of England Collegiate School of 8t. Peter, 
[1912] 1 Ch. 337. 

(h) It has been objected that common law conditions are older than the 
rule against perpetuities (see Chalks, Law of Real Property, 3rd ed., pp 187, 
207); but the tendency is to extend the application of the rule so as to 
cover future interests of all kinds As to the reasons for which common 
law conditions may, perhaps, bo excluded, see title Perpetuities, 
Vol. XXII., p, 316, note (o). 

(i) Co Litt. 206 b 

(j) Littleton’s Tenures, s 360; Co Litt 206 b; Be Machu (1882), 21 
Ch. D. 838; and see title Gifts, Vol. XV , pp. 421—423. 

(ft) See p 105, ante * 

(l) 1 Preston on Estates, 42 ; see Challis, Law of Real Property, 3rd 
ed., p. 252 

(m) 1 Preston on EstateB, 479. Where the event muBt happen, the 
estate is a freehold inferior in quantum to a fee simple, if the event is to 
happen at an uncertain time, e.g., on the falling of a life, so as to make 
tho estate an estate pur autre me , if the event is to happen at a fixed 
time, the estate is a chattel real (Chalks, Law of Real Property, 3rd ed, 
p 251: see Littleton’s T§nures, s. 740). 

{«) Tue possibility of such estates is generally assumed by the recognised 
authonhes. Sir E. Coke calls the estate a fee simple limited and qualified 
(Seymois Hose (1612), lOCo. Rep 95 b); Preston calls it a determinable fee 
(1 Preston on Estates, 443); and Butler calls the estate a limited fee (Fearoe, 
Contingent Remainders, 9th ed., p. 382, n.), and the limitation a conditional 
limitation Uhd, p. 10, n ). But the term “ conditional limitation ” is more 
conveniently confined to shifting uses and executory devises in whieh the 
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event may happen at a time beyond the limit allowed by the rule 
against perpetuities (o). But since the possible duration of the 
estate exhausts tho fee, no remainder can be limited upon it; and 
the grantor retains only a possibility of i ever ter (p). 

If the future event is such that it will always lemain liable to 
happen (q), the determinable fee can only be enlarged into an 
absolute fee simple by release of tho possibility of reverter. If tlje 
future event is such that it may become impossible to happen (r), 
then, upon such impossibility being ascertained, the possibility of 
reverter is extinguished, and the determinable fee is enlarged into 
an absolute fee simple (s). If the event happens, the estate is 
thereby determined by force of the collateral limitation, without 
entry by the grantor or his heirs (t). 


ultimate limitation is really conditional, see (!iay, Rule against Perpetui¬ 
ties, 2nd ed ,p 24 Words suitable ior intiodneing tho collateral limitation 
are the English equivalents of * qvamdm, Aummodo, dum, quousqve, 
durante” etc (Partington's (Maty) Case (1013), 10 Co Hep 3a b, 4t b , 
Co. Litt 234 b, see lie Machu (1882), 21 ('ll J) 838, 843) A list ol Midi 
limitations, actual or suggested, is given in Chalks, Law of Real Pro¬ 
perty, 3id ed , pp 255—200 In modem times it has been suggested 
that a determinable fee is impossible since the Statute Quia Emptores (1200), 
18 Edw 1. <■ 1 (see p 144, ante) (Sanders, Uses and Trusts. 51b ed , Vol I, 
p 208 , Gray, Rule against Perpetuities. 2nd ed , p 31, Pollock, Land 
Laws, p 213, Leake, Law of Properly in Land, 2nd ed, p. 25; and 
see the discussion as to determinable fees m trustees in ('oilier v Walters 
(1873), L R 17 Eq 252,201) But this view lias not been acquiesced in 
(Ckallis, Law ot Real Pinperty, 3rd ed , p 437 , Sir Howard Elphmstone, 
in the Law Quarterly Review, Vol II, p 394 , and see Mi (Hay’s Reply, 
Rule against Perpetuities, 2nd od , pp 556 et seq) In practice determinable 
fees are obsolete, the same object being attained by shifting uses and 
executory devises, and these are moie effcclutl because the substituted 
estates can be limited to third persons Tlie examples of determinable fees 
given by Mr Ohallis (Law of Real Property, 3rd ed ,pp 255—260) include, 
as Mr Gray jiorats out (Rule against Perpetuities, 2nd ed , p. 29, n (6)), 
many instances of shifting uses and executory devises, and the list is, 
perhaps, rather curious than useful; see also A -G. v Cummins, [1906] 1 
I. R. 406; Be Leach, Leach v Leach, [1912] 2 Ch. 422, 427. 

(o) Gray, Rule against Perpetuities, 2nd ed , p 312, A.-G v. Cummins, 
swpra The principle is either that possibilities ot reverter are older than 
the rule agaiust perpetuities and are subject only to the common law, or 
that the collateral limitation determines, but does not originate, an estate. 
The latter is probably the better reason. See, further, title Perpetuities, 
Vol XXII., pp. 300 ef seq , 312 et seq., 335 et seq, 348 et seq , 353 et seq. 

(p) Co. Litt. 18 a ; Ohallis, Law of Regl Propeity, 3rd ed,, p. 83 

lq) Eg, where land is granted to A and his heirs so long as B has heirs 
of ms body, this is in effect a base fee; or so long as the Church of 
St. Paul shall stand (Plowd 557). 

(r) E.g , until the marriage of a specified person ; if the person dies 
unmarried, the estate is enlarged into a toe simple absolute (1 Preston on 
Estate^, 432, 442; Challis, Law of Real Propeity, 3rd ed , p 256; Be 
Leach, Leach v Leach, supra) But sueh limitations are made by shifting 
use; see p 279, post The subject is mainly theoretical, and it is 
unnecessary to give further examples. 

(s) Chains, Law of Real Piopertv, 3rd ed , p. 254 

(t) It has been generally assumed that the determination is in favour of 
the grantor and his heirs, and this is implied in Hie pbraso “ possibility of 
reverter ” But the view has been advanced that, sirn o* Ihe Statute Quia 
Emptores (1290) (18 Edw. 1, c 1) (see p 144, ante), the absence of tenure 
between grantor and grantee gives the benefit of the levtrtcr to the lord 
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Sect. 2. 
Modified 
Fees. 

Conditional 
fees. • 


Qualified fees 


(m) Conditional Fees 

325. A conditional fee is an estate which has not been possible 
as regards freeholds since the Statute De Donis (a). The limitation 
of such a fee before the statute was the same as the limitation of an 
estate tail after the statute, that is, to the grantee and the heirs of 
his body, either generally, or restricted to a special class of heirs of 
his body(fc). The grant was construed as a conditional gift in fee 
simple to this extent, nanielv, that if the giantoe had issue horn 
capable of inheuting according to the form of the grant, the 
condition was treated as having been performed for the purpose of 
enabling the grantee to alienato the land for an estate in absolute 
fee simple (e); but if the grantee did not aheuate, the land descended 
to the class ot heirs named m the grant (d); if, on the other hand, 
he died without having had issue capable of mheiihng, the estate 
came to an end'and the land reverted to the grantor <r) 

Conditional fees were, as legarda freehold lands, turned into 
estates tail by the Statute Re Donis (a), but they may still exist 
as legards other hereditaments, since these are not within the 
statute ( f ); aud it appears'that in manors where there is no custom 
to entail, a grant of copyhold land to the grantee and the heirs of 
his body gives a customary ice, and is construed by the analogy of 
conditional fees at common law (r/). 

(iv.) Qualified Fees 

326. In lieu of limiting an estate to a man and his heiis, 
the estate maybe specially limited to a man and the hens of an 


as a qu,asi~6 selieat (Sir Howaid EJpbmstone m tbe Law Quailed Review 
Vol II, p 304, Follock, Land Laws, p 215, and, on tins, see (Lay 
Rule against Perpetuities, 2nd ed , p 556) 

(a) Stat (1285) 13 Edw. 1, e 1. 

(b) Co Lift 10 a ; Cballis Law of Real Piopeity 3id ed , p 263 , and 
as to such fees, see Willwn v Berkley (1562) % 1 l’lowd 223, 235, 242 

(c) Pollock and Maitland, History of English Law, Vol 1 ,p 17, Cballis, 
Law of Real Propeity, 3id ed , p 265 In addition to alienation the con¬ 
dition was pcrfoimed lor the purpose of ioriciture, and so as to enable the 
giantee to cieate mcumbiances (Co Litt 10 a) 

(<1) Co. Litt. 19 a But though the hens goueial weie not admitted to 
mheiit, it seems that m a giant limited to hens ot the body of the grantee 
by a pailicular spouse, the hath of such an heir would, on failure ot issue 
m that line, let in other hens of the body of the giantee, in other words, 
birth of issue of the special class? changed the estate fiom tail special to tail 
general (Challis, Law of Real Propeity, 3rd ed , p 267) 

(e) Wtllion v Berkley, supra , Co Litt 19 a Apparently these 
limitations originated in giants to a grantee and his hens, it he should have 
heirs of his body, and, in this form, the birth of an heir fulfilled the condi¬ 
tion and left a fee simple absolute (Pollock and Maitland, lhstoiy of#Enghsh 
Law, Vol. II, p 18) But the conditional fee, properly so called—to A 
and the heirs ot his body—did not loi all purposes become a tee simple 
absolute, and in modem tufles thefoim |ust referred to—to A and his hens, 
if he shall have heiis of his body—has been treated as a tee simple on con¬ 
dition (Cballis, Law of Real Property, 3rd ed ,p 267), or, if as a conditional 
fee, then as a conditional fee of a special type (2 Preston on Estates, 292) 
(/) Stafford (Earl) v. Budley (1750), 2 Vcs Sen 170 ; 2 B1 Com. 154 
( g ) Cballis, Law of Real Properly, 3rd ed , p. 62 , aud see title Copy- 
nouns, A ol V111, pp 70 el scg. 
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ancestor whose heir he is. This, it has been suggested, may he done s®ci 2 . 
where it is required that the descent shall be traced from the Modified 
ancestor (h), and such an estate has been called a qualified fee Fees, 
simple ( 1 ). But probably the limitation only controls the original 
course of descent, and does not place any restriction on the power 
of alienation; thus, the owner for the time being can alienate like 
the owner of an estate in fee simple absolute, and vest a fee simple 
absolute in the alienee (;). 

Sub-Sect 3 — In/ ulents of Fstates. 

327. There is no rule forbidding waste by the owner of an estate Powers of 
m fee simple which is liable to be determined for breach of condition 

or by virtue of a collateral limitation. Consequently, such an duicmand 011 
owner has the same rights of actual enjoyment as an owner in determinable 
absolute fee simple, including the right to commit waste at his feea 
pleasure (/;). He has also the same lights of alienation inter vivos 
or by will, save that the estate m the hands of his alienee is subject 
to determination in the same manner as in his own hands (i). 

Sect. 3 .—Estate for Life. 

SuB-Sfrr 1 —For the Life of the 'Tenant. 

( 1 ) How Ausimi 

328. A 11 estate for life is an estate of more freehold as dietin' Nature of 
guished from estates of inheritance (vi). The estate may be for the ll£e e8tate * 
life of the tenant or for the life or lives of other peisons. These 
estates are known as an estate foi life and an estate par autre nr, 
respectively. 

329. An estate for the life of the tenant arises (1) by express or How seated 
implied limitation ; (2) by operation of law, as in the case of tenant 

by the curtesy or in dowpr; and (3) by tenant in tail being reduced 
to the position of tenant for life in consequence of the possibility of 
issue m tail becoming extinct The estates of tenant by the curtesy 
and tenant in dower aro treated of subsequently (a). 

(ft) Littleton’s Tenures, s 354 Possibly the limitation must be to the 
heirs of the ancestor in the paternal lino (Chalks, Law of Real Property, 

3rd ed , pp 269, 277). In considering the effect of the limitation, account 
roust be taken of the Inheritance Act. 1833 (3 & 4 Will 4, 0 .106), s 4, anti 
of the Law of Property Amendment Act, 1859 (22 & 23 Viet c. 35), s 19 
But suck kmitations, if not obsolete, are too rare to make it worth while 
to deal with them in detail here They aie fully dealt with m Chalks, 

Law of Real Property, 3id ed, ch xix ; and see title Descent and 
Distribution, Yol XI, pp 8, 9 

(t) See Challis, Law of Real Property, 3id ed , ch xix 

(j) See thd, pp 278—280, criticising Pieston’s view (1 Preston on 
Estates, 471) that the estate ranks as a determinable fee for the purpose 
of alienation; and see the text, infra 

(k) See Bowles's (Lewis) Case (1615), 11 Co Rep 79 b, 4th resolution. 

(l) See Challis, Law of Real Property, 3rd ed., p. 262, 

( m) See pp 164, 165, ante , 2 B1 Com 104. 

(n) See pp 183,189, post. 
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Sect. 8. 330. An estate for life ariseB expressly where land is granted to 

Estate for a person for his life (o). If the estate is given for life, but without 

Idfe . mentioning whose life, it is presumed to be for the life of the 

By expreu grantee (p), unless the grantor has only power to grant an estate 

grant , for his own life, and thon the estate is for the life of the giantor (q). 

Determinable An express estate for life may be limited so as to be deter- 
hfe estates minable during the life on a specified event, such as a limitation to 
a Woman during widowhood (i), and, although a clause merely pro¬ 
hibiting alienation is repugnant and void (a), yet the chuse is 
effectual if it is expressed so as to make the estate determinable on 
bankruptcy or alienation (t). 

Arising by 331. An estate for life arises by implication whore land is granted 
implication. 0 y deed to a person without specifying what estate lie is to take, or 
without using words of limitation which are proper to confer an 
estate of inheritance, whether in fee simple or in fee tail (a). An 
estate for life may also aiise by implication from the terms of a will 
in favour of a person to whom no estate is expressly devised (h), 
and, by way of resulting use, under limitations by way of use(r); 
but not under a deed (d). 

Tenant m 332. A (pasi-estate for lifo arises in the case of a tenancy in 

nowibihtTof * ai * a ^ er P° ssihlllt y °* * 8Sue extinct where lands are limited m 
iMue extinct special tail (r), and one of the persons from whom the issue is to 
proceed dies without issue of the specified clash. Thus, whore land 
is given to a man and his wife and the hens of llimr bodies, and one 


(o) The proper place for limiting the estate is m the habendum As to 
variations between limitations in the premises and m the habendum, see 
title Deeds and Otiiek Instruments, Vol X., p. 474 
(/>) Co. Lnt 42 a This is upon the ground that the deed is to he taken 
most strongly against the giantor, an estate for a man’s own life being 
treated in law aRgieaterthan an estateforthe life of another (ibid , see titles 
Deeds and Other Instruments, Vol X , pp 440, 441, Landlord and 
Tenant, Vol XVIII, p 241, note (p)) 

( q ) Thus, if tenant m tail makes a lease for life, not under an express or 
statutory power, without expressing for whose life, this is for his own life 
(Co Litt 42 a, b). 

(r) Co Litt 42 a 

(*) Brandon v Bobvnson (1811). 18 Voh 429. Koch foul v H adman 
(1852), 9 Hare, 475 ; and see title Gifts, Vol XV , pp 421- -423 
ft) See cases cited in note (s), mpra A man cannot limit his own property 
to himself for life till bankruptcy {Ihqmhnlham v Holme (1812), 19 Ves 88 • 
see Mackintosh v Pogose, [18951 1 Ch. 505), but he can limit it to himself 
for life till alienation (Brooke v Pl-arsov f]859), 27 Bear 181 ; Knight v. 
Browne (1861). 9 W. E. 515; Be Perkins’ Settlement Trusts, Leicester 
Warren v. Perkins (1912), 56 Sol Jo 412). or till it is taken in execution 
(Be Detmold, Dcimold, v. Dctmold (1889), 40 Ch D 585); and see titles 
Bankruptcy and Insolvency, Vol II, pp 147—150 : Fraudulent and 
Voidable Conveyances, Vol. XV., p 86 . Gifts, Vol XV. p. 423 j and 
as to determinable life estates, see, also, titles Gifts, Vol XV n 423 • 
Settlements. ' 


(a) See p 106, ante. t 

(b) Where, for instance, a testator dcvi.us land to B after the death of 
A ,and B is his heir-at-law (Gardner v Sheldon (1671), Vaugh 259 ; Kabh 
v. Oarrwk (1879), 11 Ch I) 873, 0. A ), and see title Wills. 

(c) See p 278, post. 

(d) Gardner \ Sheldon, svpui ; 1 Proton on Estates, p. 190. 

<«) Littleton's Tenures, s 34 ; see p. 245, post. 
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of the spouses dies without issue, the survivor is tenant in tail after 8>CT 3 - 
possibility of issue extinct (/). Similarly, where land is given to a Estate for 
man and his heirs by a specified wife, the husband has a tenancy of ^ife . 
this nature if the wife dies without issue by him ( g ). And, although 
in either case there are at first issue surviving, the tenant in tail 
becomes tenant after possibility of issue extinct upon the death of the 
issue without issue (/;). But the law does not presume impossibility 
of issue merely from the great age of the parties or one of them(i). 

The ostate cannot arise by express limitation or by the act of the 
parties, but only as the legal result of facts not depending on the will 
of the parties ( j ). In quantity it is the same as an estate for life (A), 
but in quality it letaius the nature of an estate tail so far that the 
tenant is not punishable for waste except equitable waste (I). 

(11 ) Enjoyment, 

333. A tenant for life has the right to the full enjoyment (m) of Liability 
the land during the continuance of hia estate ( 11 ), subject to the duty for waste ’ 
of leaving it unimpaired for the remainderman; this duty is defined 
by the doctrine of waste (o). Waste is either voluntary, such as 
felling timber, opening mines, and pulling down houses, or per¬ 
missive, such as allow mg houses to fall into disrepair. A tenant 
for life is liable for voluntary waste (p), but not for permissive 
waste ( q ), unless his estate is expressly made subject to the condition 
of maintaining the premises (r) 

(/) Littleton’s Tenures, s 32 

(g) Ibid,, s 33 

(h) Ibul , s 32 

(i) Co Litt 28 a. 

()) Bowles's [Lewis) Case (1615), 11 Co. Rep 79 b, 80 b, 3rd resolution 
Thus, where laud is given to a mau and his wile and the heirs oi their two 
bodies, and they are divorced, their estate oi inheritance is luruod into a 
joint estate for lile (Co Lilt 28 a) 

(L) Bowles’s [Lewis) Case , supia, 2nd resolution 

(l) Bowles’s (Lewis) Case, supia, 2nd resolution ; Co Lilt 27 b, where 
other advantages of the tenancy are enumeiated, but these are obsolete 
Possibly lus assignee is punishable for waste (Co Iatt 28 a, note (6) ) 

As to equitable waste, 8ee p 176, post, and aa to tho non-liability of a 
tenant m tad lor waste, see note (g), p 242, post 

(m) As to tho rights of a lenant for hie with regard to improvements, 
see title Land Improvement, Yol XV11I, pp. 276, 277 As to his 
statutory rights, see ibid , pp 289 et seq. 

(n) As to the duty ot the tenant foi hie to keep down mteiest on incum¬ 
brances, see title Settlements. 

(o) Co. Litt. 53 a , and as to waste generally, see idles Agriculture, 

Yol. I„ pp, 295, 296; Laniu ord and Tenant, Vol X Y1IL, p 496 ; and 
as to the liability of tenants for life for wabte, and the property m the 
proceeds of waste, see title Settlements As to restraining wasie, see 
title Injunction, Vol. XVII , pp. 232, 233. 

(p) ,At common law, habihiy lor waste was incident only to life estates 
arising by operation of law, that is, dower and curtesy. The theory was 
that in estates otherwise ansmg the lessor or grantor should expressly 
provide against waste. Hut by tho Statute of Marlbndgo (1267), 52 
Hen 3, c 23, lessees for hie were made punishable for waste; see title 
Landlord and Tenant, Vol XVIII, p 498, note (b). 

( q) Be Cartwright, Ams v Newman (1889), 41 Ch 1). 532. If, on a 
renewal of leaseholds, the tenant for life covenants as lessee to do repairs, 
he ib liable for dilapidations if he neglects to perform the covenant (see 
Marsh v. Wells (1824), 2 Sim & St. 87). 

(r) Woodhouse v Walker ( 1880), 5 Q. B. D, 404; and see title Settlements. 
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The tenant for life is allowed, however, to take timber necessary 
for the enjoyment and repair of the premises; that is, housebote, 
for the repair of the house and for fuel; ploughbofce, for the making 
and repair of agricultural implements; and haybote, for the repaii 
of fences. These aie called estovers (s) and must bo reasonable(f), 
and they can only he used for the actual repairs required. Timber 
cannot be cut in advance (it), or sold to pay the wages of men 
employed in the repairs (a), or m order to purchase otW timber 
with the proceeds ( b). 

334. A tenant for life may, on the creation of his estate, be 
mado dispunishable foi waste. This is done by limiting the estate 
to him for life “without impeachment for waste”(r), and such 
exemption mav be either general, or may exclude a particular kind 
of waste (d). He is then liable only in respect of the excepted 
waste, if any, and also in respect of such wast( —known as equit¬ 
able waste—as in the view of a court of equity (r> is not propeily 
within the exemption, that is, the wanton destitution of houses and 
the felling of timber planted or loft standing for ornament or 
shelter (J). A tenant in tail after possibility of issue extinct, 
though unimpeachable for waste {(f), seems to be under the same 
restraint as regards equitable waste (//) 

335. The legal tenant for life is entitled to the custody of the 
title deeds of the estato (i), but he may be deprived of them if the 


(«) These rights must be distinguished from eonuuou of estovers, see 
title Commons and Eights of Common, Yol. IY, pp 466, 467, and see 
ibid., p 467, note (s). 

(f) Co Lift 41 b, 63 b , aud see title Landlord and Tun\n r, 
Yol XVIII , p 429 The lessee toi life may be restrained from taking 
estovers by special covenant (i bul ) This does not make the taking oi 
estovers waste, but the lessor has his remedy on the covenant (Anon, 
(1661), Dyer, 198 b, (53)) 

(u) Gorges v Stanfield (1597), Cro. Eliz 593 ( 

(a) Bro Abr, tit Waste, pi 112 

(b) Co Litt 53 b; Simmons v Norton (1831), 7 Bing 640 

(e) Littleton’s Tenures, s 352; Co Tati 220 a As to the right of 
assignees of timber who claim undei the tenant for Lite, see Cordon v 
Woodford (1859), 27 Beav 603 

(d) Thus the exception may exclude “ waste in houses ” (Aston v Aston 
(1749), 1 Ves. Sen 264, 265), or voluntaiy waste (Garth v. Cotton (1753), 1 
Dick 183); though the latter form of the clause—“ without impeachment 
of waste, voluntary waste excepted ”—would allow only permissive waste, 
and is needless, since for Buch waste the tenant for life is not hable ( Garth 
v. Cotton, supra, and see Wickham v. Wickham (1815), 19 Ves 419, 
Vincent v> Spicn (1856), 22 Beav 380, p 175, ante ) 

(e) There is now no legal right to commit equitable waste (Judicature 
Act. 1873 (36 A 37 Viet c 66), s 25 (3)) 

(j) Vane v. Bemaut (Lord) (1717), 2 Vera 738, Molt v Somerville (Lord) 
(1737), 2 Eq Cas Abr 759; Aston v Aston (1749), l Ves Sen. 264, 
265; Ford v. Tynte (1864), 0 De G. J & Sm 127, C A ; and see title 
Equity, Yol. XIII., p. 49. 

(g) See p 176, ante. 

(h) A.-G v Marlborough (Duke) (1818), 3 Madd 498, 638; see Abraham 
v Bubb (1680), 2 Efl Cas, Abr 757; 2 Swan 172; Cooke v Whaley (1702), 
1 Eq. Cas Abr 400. 

(t) Strode \ Bbickhume (1796), 3 Ves 222,226, Gainer v. Rannungton 
(1856), 22 Beav 627 ; Leathes v. Leathes (1877), 5 Ch. D. 221; and see 
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safety of the deeds is endangered by his misconduct (A), or where a 
suit is pending and is being actively prosecuted, and it is more con¬ 
venient for the purposes ot the suit that the deeds should be m court 
or with trustees (/). 

336. Where a tenant for life has sown the land for crops which 
usually repay the sowing within the yeai, and dies before he has 
obtained the advantage of his expense and labour, his personal 
representatives ai o entitled to take the crops as emblements tm); but 
he is not entitled to emblements if his estate determines in his 
lifetime by his own act (it). 

337 On the doath of the tenant for life his personal represen¬ 
tatives are entitled to all ai tides brought on the premises bv him 
which have not been attached to the land so as to become p irt of 
it, and, although the ai tides have become so attached and are 
fixtures, yet, if they have been affixod by the tenant for life for the 
moro convenient or luxurious occupation of the piemisos, or for the 
purposes of trade, the personal representatives may remove them, 
provided the removal can be eilected without substantial damage to 
the pi onuses (o). 

(m) Alienation 

338 Save under statutory powers, the tenant for life can dispose 
of the land only to the extent of Ins own interest. Hence, on a sale 
or gift ot the land, whether expressed to be for the Ufo of the tenant 
for life or anv greater interest, the purchaser or donee takes an 
estate only for the rest of the life of the tenant for life(2>), that is ( 

p. 239, post As to the right of an equitable tenant for life to the custody 
of tide deeds, see title Settlements 

(fe) Leathes y Leathes (1877), 5 I'll. D. 221 

( l) Stanford v Roberts (1871). 6 Oh App. 307 ; Leathes v Leathes, supra; 
and see Webb y Lymngton ( Loid ), TV ebb v If ebb (1757), 1 Eden, 8 ; Dun- 
combe v. Mayer (1803), 8 V.es 320, Jenncr v Morns (1866), 1 Ch App 
603 

(m) Co Litt. 55 b The sowing must be bv or at the expense of tin- 
tenant for life hnnself ( Granthim v Hawley (1616), Ilob 132 ; 9 Vin Abz 
369, tit. Emblements (17)) As to what crops are emblements ami as to 
emblements generally, see titles Agriculture, Yol I , p 282 ; Executors 
and Administrators, Yol XIV, pp 218, 219; Landlord and Tenant, 
Vol XVIII, p 565 

(n) Where, eg, a widow, who holds during widowhood, reraairies 
( Oland’s Case (1602), 5 Co Rep 116 a , Co Litt 55 b) 

(o) Appaiently the right of removal is the same between peisonal repie- 
sentatives of a tenant lor hie and remainderman as between landloid and 
tenant, see the cases cited m title Landlord and Tenant, Yol YVI1I, 
p 421, note {/); and, as to the removal of fixtures bj personal repre¬ 
sentatives of a tenant for life, see title Executors and Administrators, 
Vol XIV , pp 220, 221. As to fixtuics geneially, see title Landlord and 
Tenant, Yol XVIII, pp 416 et seq 

(p) When a feoffment could have a toitiousioperation, a feoffment in fee 
by a tenant for life passed the fee simple (Litileton’s Tenures, s 611), and 
was a forfeiture of lus estate, giving the remainderman a nght of entry 
(Littleton’s Tenures, ss 415. 416; Co Litt. 327 b) A feoffment by a 
tenant in tail (Littleton’s Tenuies, s. 599) had a greater effect, since it caused 
a discontinuance and put the issue to Ins action, that is, on the death of 
the tenant in tail the issue could not entei, but had to bnng a real action, 
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an estate pur autre tic (q); and, on a lease of the land, the lessee 
takes a term which is liable to be determined by the death of the 
lessor (r). Under statutory powers, the tenant for life can dis¬ 
pose of the land by sale, exchange, partition, or lease; but any 
capital sum received on such transaction is paid to trustees or into 
court and follows the limitations of the land («). 

• Sub-Sect 2. —Pur Autre Vie. 

(i.) How Arising. 

339. Land may be held by the tenant for the term of another 
man’s life, or for the term of several concurrent lives, and, in the 
latter case, for the term of the joint lives or of the life of the 
Burvivor(f). A term which is intended to be for the joint lives must 
be expressly so limited, otherwise it will be also for the life of the 
survivor (a). The estate of the tenant is an estate of freehold (b). 
and is called an estate pur auti c vie, the person whose life measures 
the estate is called the cestui que vie (c). 

340. An estate pur autre vie may arise (1) by expiess 
limitation, arid (2) by assignment of an existing life estate. It 
arises by express limitation when the grant is to the tenant for the 
specified life oi lives. The addition to the name of the tenant 
of words purposing to carry the estate on his death to his heirs 

i ormedon in descender ; m the case of default of issue, the remainderman 
ad his formedon in reverter (Littleton’s Tenures, ss 595, 597) But a grant 
of a life estate by deed, which might be made whero the land was in the 
occupation of a tenant for yeats, had no tortious effect, and only passed 
the life estate (Littleton’s Tenures, s. 609). A feoffment, like a giant, has 
now no tortious operation (Beal Property Act, 1845 (8 & 9 Viet, o 106), 
s 4; p. 291,po«<). Henco, a conveyance by a tenant for life, in whatever 
form made, does not now operate to pass moie than his interest, and does 
not cause a forfeiture. Formerly theie was a distinction between tenant 
in tail after possibility of issue extinct and lus assignee as to attornment to 
the remainderman (Ap-Rice's Case (1590), 3 Leon 241). 

(q) See the text, infra. 

(r) See title Landlord and Tenant, Vol XVIII, p 359 
(#) See titles Landlord and Tenant, Vol. XVI11, pp. 358 et sea. 
Settlements. 

(f) Littleton’s Tenuies, s 56; Co Litt 41 b; Challis, Law of Beal 
Property, 3rd ed , p 356 There may be an estate to A for the teirn ol 
his own hie and the lives of B and C (Co Litt 41 b) On the death ol 
A. in the lifetime of B and 0. or either of them the estate does not 
determine, but continues, if A. has assigned it, in favour of the assignee, 
and otherwise in favour of a special or geneial occupant, nntil the deatli 
of the survivor of B and C ( Utty Dale's Case (1590), Cro Ehz. 182; 
Posse's Case (1598), 5 Co Bep. 13 a; see Brudnel's Case (1592), 5 Co’ 
Bep 9 a). Ordmanly an estate for a man’s own life is greater than an 
estate for the life oi another, and hence an estate to A. for the lives of A., 
B. and C. would be an estate for the life of A. only ; hut in this case the 
usual rule does not apply (Co. Litt 41 b; and see p. 174, ante) An 
estate pur autre vie may also be limited for the life of a person and the 
life of his heir (Re Amos, Currier v. Puce, [1891] 3 Ch 159) 

(n) Brudnel’s Case, supra, Rosso's Case, supra, see Chatfield v. Berch- 
toldi (1972), 7 Ch, App. 192, where the estate was expressly so limited. 

(b) Set Doe d. Blake v. Buxton (1795), 6 Term Bep 289, 292. 

(c) See Co Litt. 41 b. 
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does not alter the quantum of the estate, though it affects the 
beneficial interest therein after his death (d). Moreover, the 
technical nature of the estate is the same whether it is granted by 
way of conventional lease at a rent ( e ), or whether it is created by 
way of settlement (/). In either case the seisin is m the tenant, 
but in the former case the lessor reserves the succeeding estate to 
himself as his roversion, and to this the rent is incident, in the 
latter the succeeding estate is either a remainder or reversion. 

An estate jowr autie m• also arises when a tenant for Ins own life 
assigns his estate to another (</); the assignee is then tenant pur 
autre ne, and the assignor becomes the cestui qua me (//). The estate 
thus assigned may be either an estate originally created for life, or 
an estate for life arising by operation of law, such as a tenancy 
in dower (i). 

(n ) Enjoyment. t 

341. A tenant pur autre vie has the same rights of enjoyment as 
tenant for his own Iife(/c); he is entitled, generally, to ubo the land 
as he pleases, subjoct to the restrictions imposed by the doctrine of 
waste ( l), and he has the same right, notwithstanding waste, to take 
estovers (w). But his enjoyment of the land may be restrained by 
special agreement («), and, in the case of conventional leases for lives 
at a rent, the lessee’s covenants aro usually similar to those in a 
corresponding lease for years (o). In the case where the tenancy 
aiises under a settlement, the tenant takes the rents and profits, 
and has special statutory powers of disposing of the land (p). 

(m ) Alienation Inter Virot 

342. A tenant pur autie ne, whether the estato is limited to him 
alone, or to him and his heirs, or his executors or administrators, 
has an absolute power of alienation during his life (q), and upon his 


(d) See p 180, post • 

(e) For a form of such a lease, see Encyclopaedia of Forms and Pre¬ 
cedents. Vol. VII.. p 272 

(/) See Chalhs. Law of Real Property, 3rd cd , p 356. 

\g) Co. Litt 41 b 

(h) Chalks, Law of Real Property, 3rd ed., p. 357 An assignment by a 
tenant in tail after possibility of issue extmet creates an estate pur autio 
vie ( ibid , 3 Preston on Conveyancing, 171, 172). 

(t) Co Litt. 41 b , 

(fc) See p. 175, ante 

(l) Co. Litt 41 b , Seymot's Case (1612), 10 Co Rep 05 b, 98 a. 

(m) Co Litt. 41b; Seymot's Case, supra The tenant pw autre vie 
does not, it seems, forfeit his right to emblements by holding over after 
the death of the cestui que vie (Kelly v. Webber (I860), 11 I. C L R. 67, 
61). ’ 

(«) Co. Litt 41 b ; Seymor's Case, supra. 

(o) See Encyclopaedia of Foirns and Precedents, Vol. VII, p 272. 

(p) A tenant for the life of another, not holding merely under a lease at 
a rent, haB, when his estate is in possession, the powerB ot a tenant for life 
under the Settlod Land Acts (Settled Land Act, 1882 (45 & 46 Viet. c. 38), 
b. 58 (1) (r.) ); see title Settlements) 

(q) Co. Litt 41 b. This is so, although the estate pur autre vis is limited 
to the grantee and the heirs of his body ( Doe d. Blake v. Buxton (1795), 
6 Term Rep. 289,292). 
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death the estate of his assignee does not determine, but he continues 
to hold for the remainder of the life of the cestui que vie in the same 
manner in all respects and subject to the same incidents as the 
assignor held(r). 

(iv ) Devolution on Death. 

343. At common law an estate pur autie vie was not devisable(s), 
Dor, although the heirs of the tenant were mentioned m the grant, 
did the heir take by descent (t). But since the land was granted 
away for the whole life of the cestui que ne, and the freehold must 
not be vacant, the estate was filled up by means of the doctrine of 
occupancy (u). If the heirs were named in the grant, this was not 
by way of limitation of the estate, but as a nomination of an occupant 
after the death of the grantee. The heir was thereupon entitled to 
enter and hold for the remainder of the life of cestui que tie, and he 
was called the special occupant (r); but, since he did not take by 
descent (w), the land in his hands was not assets foi the payment of 


(r) Utty Dale’s Case (1590), (ho Eliz 182. An estate pur autie pie may 
be limited by way ot remainder (II astneys v Chappell (1714), 3 Bro Pari. 
Cas. 50), which, although contingent, does not, in the ease ot copyholds 
and leaseholds, requite any pi lor estate to support it (Pickengill v. Grey 
(1853), 30 Beav 352); and a lemaindeiman, it not barred, takes as special 
occupant {Allen v Allen (1842), 2 Dr & War 307, 325). It cannot, 
however, be entailed, though a </w«si-entail may be effected {Allen v 
Allen, supra , Pichengillv Grey, supia, lie Barba's Settled Estates (1881), 
18 Ch D 624, 628), which may be barred by deed arid otherwise {Grey 
v. Mannock (1765). 2 Eden, 339 , Jb/nchv Nelson (1870), 5 I It Eq 192), 
but not by will {Blake v Blake (1786), 1 Cox, Eq ('as 26(1, Doc d Blake 
v Liuton (1795), 6 Term Itep 289 292; Complicity Snndys (1803), 1 Soli 
& Lef 281; Iloplcms v Bamage (1820), Balt 365 , Cresswcll v Haul ins 
(1857), 3 Jui (N 8 ) 407; Walsh v Studdeit (1871), 5 1 R C. L 478, 
Montsv Morris (1872), 6 I It (J L 73; lie Barber’s Settled Instates, supra) 
The power of alienation by successive takers is regulated by analogy to 
the rules governing smnlai limitations of an estate in lee simple Thus, an 
cxceutoiy devise eannot bo deieated by a pnor tenant in <7 turn-fee simple 
(jRe Barber’s Settled Estates, supia) , and where such a tenant conveys his 
whole legal interest to trustees upon tiusts which fail, there is a resulting 
trust of the beneficial interest to him, or to his lieus as special occupants 
(Northenv Carnegie (1859), 4 Drew 687) 

{s) lie Inman, Inman v Inman, 11903] 1 (’ll 241, 246 
(t) Seymor’s Case (1612), 10 Co Rep 95 1), 98 a , Doe d Blake v. Luxton, 
supra, at p. 291 Consequently the estate is not an estate ol inheritance 
(ibid), and there is no dower (Low v Butron (1734), 3 P Wms 262, 
263; Be Michell, Moore v Moore, [1892] 2 Oh 87, 97), or curtesy (Stead 
v. Platt (1853), 18 Beav. 50), out oi it 
(«) Challis, Law ot Real Pioperty, 3rd ed, p. 359 Theie may be a 
special occupant of an equitable estate pur autre me (Reynolds v Wright 
(1860), 2 De G. P & J. 590), but theie eannot be a geneial occupant of 
an incorporeal hereditament (Norihen v. Carnegie, supia) 

(e) Northen v Carnegie, supra, at p 590, and, similarly, the hen takes 
although the limitation is to the heirs, executors, administrators, and 
assigns (Atkinson v Baker (1791), 4 Term Rop 229) In a deed the special 
occupant, must be expressly designated, but in a will the intention of the 
testator is enough (Be Sheppa/d, Sheppard v. Manning, [1897] 2 Ch. 67). 

(w) Similarly, where an estate pur autre vie is limited to the grantee and 
the heirs of his body with remainders over, no true entail is created, but, if 
the tenant for the G rnP ' being does not alienate in his lifetime, the heirs of 
the body and remaindermen m succession take as special occupants (Low 
v. Burron, supra ; Be Michell, Moore v. Moore, supia), and efee Allen v 
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the tenant’s debts (a). If the heir was not named in the grant, then, 
if the possession was vacant, any person might enter and clothe 
himself with the freehold as general occupant (b), if a tenant or 
other person was m possession, lie became the freeholder by the 
same title (c); m either ease the general occupant took without 
liability to pay the deceased tenant’s debt3 {<!). 

344 By virtue of the Wills Act, 18.°>7 (e), an estate pur autre ije 
can be disposed of by will, whether there is or is not any special 
occupant, and whether it is of freehold, customary, or copyhold 
tenure, and whether the subject of the estate is a corporeal or an 
incorporeal heieditamont (./). It no testamentary disposition is 
made, and if the estate comes to the heir as special occupant, it is 
chargeable in his hands as assets; but if there is no special occupant, 
it goes to the personal representatives of the tenant, and is assets 
in their hands and is distributable as personal estate 0/). In the 
case, however, of the death of a tenant since the 1st January, 18U8 (h), 
an estate pm autre vie, whether disposed of by will or not, devolves 
upon the personal repiesentatives as though it were a chattel real, 
and is applicable, like other real estate in their hands, as assets for 
the payment of debts; although this docs not disturb the beneficial 
mteiest in the property nor vary the ordei in which, as between real 
and personal estate, it is liable for payment of debts. Accordingly, 
where the heir is entitled as special occupant, he takes the land 
beneficially, subject to its liability for debts in case of the deficiency 
of the personal estate, and, apparently, a devisee takes it in the 

Alien (1842). 2 Dr. & War 307, 325; Be Whitsitl's Estate (1851), 1 I C. 
L E 633; Be Mahon’s Estate (1851), II 0 L R 567; M'Clenaghan v. 
Bankhead (1873), 8 1 It. C L 105 

(a) Doe d Blake v Luxton (1705), 6 Term Rep. 289, 291 ; and soo title 
Descent and Distribution, Vol XI, p 13. 

(b) Co Lilt 41 b 

(c) 1 Preston on Estates, 259 , Olialks, Law of Real Property, 3rd ed , 
p 359 ; and as to oc< upancy in the case of copyholds, see ibid 

(d) The heir was liable on bond debts, it ho was named m the bond, to 
the extent, of assets, but against a general occupant there was no cause of 
action at all 

(e) 7 Will 4 & 1 Viet <■ 26 

(f) Ibid , s 3 

(q) Ibid , s 6, and see title Executors and Administrators, 
Vol XIV, p 231 These statutory provisions leplace the Statute of 
Frauds (29 Car. 2 c. 3), s 12, which made estates pur autre me devisable, 
and charged them as assets in the hands ot the heir as special occupant, 
or, if there was no special occupant, in the hands of the executors or 
administrators; and stat (1740) 14 Geo 2,c 20, s 9,which deprived the 
executors or administrators of the beneficial interest in the surplus (see 
Oldham v. Pickennq (1696), 2 Salk 464), and made it distributable as 
personal estate But the estate remains realty (Chatfield v Berchtoldt 
(1872), 7 Ch. App 192, 198), and the personal representatives take it as an 
estate of freehold (Oldham v Pickennq, supra, see S. C , Oarth 376). A 
devisee does not take as occupant, but by his*titlo under the will. On the 
death of the grantee pur autre vie ot a xentchaige during the life of the 
cestui que vie, it goes to his executors, although executors are not named 
in the grant (Bearpark v Hutchinson (1830), 7 Bing 178; Chatfield v. 
Berchtoldt, snpi a, and see linwlmson v Montague (Duchess) (1710), 3 P. 
Wms 264, n (1>)) 

(A) See the Land Transfer Act, 1897 (60 & 61 Viet c 05), s. 1, 
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same way; bat if there is no devise, and if the heir does not take 
as special occupant, the land becomes for all purposes personal 
estate (t). 

345. Whereupon an assignment or devise of an estate pur autre 
vie the limitation is to the assignee and his heirs, or the devisee 
and his heirs, the heir takes as special occupant, although the 
original grant of the estate did not mention heirs (k ); but the 
mere description of the estate as freehold, or an indication of an 
intention that it shall go as freehold, is not for this purpose 
equivalent to the mention of heirs (l); and the mention of heirs 
in the assignment of the legal estate to trustees does not supply 
the omission of the word in the estate of the cestui que trust (m). 

(v ) Peter mi nation 

346. Any person having any claim in remainder, reversion, or 
expectancy may, upon affidavit that he has cause to believe that the 
cestui que vie is dead, and that his death is concealed, obtain an 
order of the High Court for his production by the tenant pur 
autre vie or his assignee (n); and if such order is not complied 
with, the cestm que vie is taken to be dead, and any peison 
claiming any interest in remainder, or reversion, or otherwise may 
enter accordingly (o). 


(») There appears to be no derision on the relative liability of estates 
pur autre vie and personal estate to payment of debts, but it seems that 
in favour of the heir taking as special occupant, and of a dovisce, they must 
rank as real estate. As to the oidcr of application of assets, see title 
Executors and Administrators, Vol XIV., pp 285 cf seq. 

( k ) Be MicheU, Moote v. Moon, [1892] 2 Ch 87, 96. Sir E. Coke 
accordingly recommended an assignment to trustees and their heirs, so as 
to prevent general occupancy, where the mention of heirs had been 
originally omitted (Co. Litt 41 b) 

(l) Be Inman, Inman v. Inman, [1903] 1 Ch. 241, distinguishing Philpotts 
d. PhJpotig v James (1784), 3 Doug. 425, and not following Wall v Byrne 
(1846), 2 Jo & Lat 118; Be Kmg, King v. King, [1898] 1 I. R 91 ; 
affirmed, [1899] 11 R. 30, C. A 

(m) Mount-Cashell (Eail) v More-Smyth, [1896] A C. 158 And as to 
devolution of estates pur autre vie, soe title Descent and Distribution, 
Vol. XI, pp. 12, 13. 

(n) Be EaU, Ex parte OasUedtne (1881), 44 L T. 469; Be Pople, Ex parte 
Baker (1889), 40 Ch D. 589 

(o) Cestui que Vie Act, 1707 (6 Anne, c 72) Remaindermen may apply 
notwithstanding that, in certain eVents, they are not immediately entitled 
on the death of the tenant for life (Exparte Giant (18(H), 6 Ves 512). The 
order states the place at which, the time when, and the person before whom 
the cestui que vie is to be produced (Ex parte St. Aubyn (Sir John) (1793), 
2 Cox, Eq. Cas 373 ; Ex parte WhaUey /1828), 4 Russ, 561 ; Be Lingen 
(1841), 12 Sim. 104 ; Be Clossey (1854), 2 Sm, & G. 46; Be Pople, Erf parte 
Baker, supra ; 2 Seton, Judgments and Orders, 7th ed, p. 1713). It 
appears that it is not necessary for the affidavit required by the statute 
to contain a statement that the death is concealed from the applicant 
(Be Bennie’s Will (1860), 7 Jur, (n. 8.) 230). The order for production 
will be made if the remainderman gives notice to the person m possession 
to produce the cestui que me under the statute, and the notice is not 
complied with (Be Owen (1878), 10 Ch D 166). In default of production, 
a further order is made for production before commissioners pr to the 
court (Bf Iv-gen, supra, Re Pople, Ex parte Baker, supra; % Seton, 
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347. A tenant pur autre vie who holds over after the death of the 8 *°' r - 3 * 

cestui que vie, without the express consent of the persons next Estate for 
entitled, becomes a trespasser and can be proceeded against 
accordingly (p). Hold^orer. 

348. The burden of proving that the cestui que me is dead lies Burden of 
on the person next entitled. In the absence of direct evidence of proof- 
death, the proof may be assisted by presumption of death ( q ). 

■ 

Sect. 4 .—Estate by the Cuitesy. 

Sub-Sect 1 — Nature and Goruhtwn of Estate. 

349. Curtesy is the right of a husband to an estate for his life, Nature of 
expectant on the death of his wife, in the entirety of lands and estate^by the 
hereditaments of the wife (?) of which she is seised for an estate of CU1 687 
inheritance («), subject to his having issue by her born alive who 

aie capable of inheriting the pioperty from hor(t).. If tho property 
is subject to the custom of gavelkind (u), the curtesy is of a moiety 
only, the birth of issue is not necessary, and the estate ceases on 
the husband’s remarriage (v). As regards tenure, tenant by the 
curtesy holds of the heir (a). 

350. Curtesy may exist both in land (&) and in incorporeal real Property m 

hereditaments which can be the subjects of estates of inheritance, whlch ca J te8 J 

_ ___ _ _ 18 enjoyed- 

Judgments and Ordoia, 7th ed, p 1713); and, if this is not complied 
with, a final order in made that the cestui quo vie is to be deemed to be dead 
{Be Pople, Ex paitc Bakei (1889), 40 <Jh D. 589; 2 Seton, Judgments and 
Orders, 7th ed ,p 1713) As to extending the time for production, soe Be 
St John's Hospital (1868), 18 L T. 317 The court cannot give the tenant 
pur autre vie the costa of producing the cestui que vie (Re Isaac (1838), 4 My. & 

Cr. 11), nor will it give the applicant hia costs, at any rate if the respondent 
had good reason for requiring him to come before the court (Be Pople, Ex 
parte Baker, supra, at p 593) The statute applies in cases where the title 
of the remainderman depends on the death of the cestui que vie without 
issue (Be Pople, Ex parte Baker, supra, see Ex parte Grant (1801), 6 Ves. 

612); to cases where the estate is for ninety-nine years if the cestui que vie so 
long lives (Ex parte Grant, qypra) ; and to cases where tho person in posses* 
sion has any interest determinable on a life—such as permissive occupation 
—although not an estate pur autre me strictly so called (Be Stevens ( Thomas ) 

(1886), 31 Oh. D. 320); and as to procedure, see, further, Darnell’s Chancery 
Practice, 7th ed., p 1886 The remainderman has of course to give up 
possession to the tenant pur autre vie li. after the order is made, the cestui 
que trust proves to be alive (Be Pople, Ex parte Baker, supra, at p. 692). 

(p) Cestui que Vie Act, 1707 (6 Anne, c. 72), s 5. 

(<j) Seo Prudential Assurance Co v. Edmonds (1877), 2 App. Cas 487; 

Be Owen (1878), 10 Ch. D. 166; Be Ohssey (1854), 2 Sm. & G. 46 The 
order has been made on evidence of incurable illness of the cestui que vie 
when last heard of (Be Dennis's Will (1860), 7 Jur. (n. s.) 230). As to 
presumption of death, seo title Evidence, Vol XIII, pp. 500 et seq. 

(r) As to the effect of mairiage upon property generally, see title 
Husband and Wife, Vol. XVI., pp. 321 et seq. 

(s) An estate pur autre vie is not an estate of inheritance; see note (i), 
p. 180, ante. 

(t) Littleton’s Tenures, ss 36—52. « 

(u) See pp 151 et seq , ante. 

(v) Co. Liit. 30 a; Bac. Abr, tit. Gavelkind, A; Robinson, Gavelkind, 

6th ed., p. 128; Browne v Broke* (1659), 2 Sid. 153. As to curtesy in 
copyholds, see title Copthoi.ds, Vol. VIII., p. 78. 

(a) Co. Litt 64 a; Paine's Case (1687), 8 Co. Rep. 34 a, 36 a. 

(b) Tenancy by the curtesy exists also in equitable estates (see title 
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Skot. 4. such as refits and advowsons (c); but not in a mere right, title or 
Estate by condition, or in a personal hereditament (cl). It may exist in pro¬ 
to® Curtesy, perty limited to the separate use of the wife (<?), and in statutory 
separate properly (/), notwithstanding a restraint on anticipa¬ 
tion (g ), unless the right is barred by a disposition of the wife (h). 


Necessity of 
wife’s seism 


351. In the case of land, it is necessary that the wife shall obtain 
seisin in deed, that is, that she shall enter (i); seisin in law is 
not sufficient (k): but this rule has been departed from where the 
nature of the wife’s title is such that it could not, during her life¬ 
time, be clothed with seisin in deed (l). In the case of incorporeal 


Equity, Yol XIII, p. 95, note (e), and case* tlieie inferred to ; Chaplin v 
Chaplin (1734), 3 P Wins 229.234), and m moneynotionallyconverted into 
real estate (see title Equity, Vol XIII, p 107) Possession by thewileianks 
as equitable seisnuso as to make the estate attach (Fader v Carter (1844), 
4 Haie. 400). Where an equitable estate for life and also an equitable 
remainder m fee are vested m the wile with an intervening power of appoint¬ 
ment m her which is not exeicised, she has an estate oi inheritance on which 
curtesy attaches ( Follett v Tyrei (1844), 14 Sim 125, see Fitt v Jackson 
(1786), 2 Bro. C C 51 ; Roberts v Jhxwell (1738), 1 Atk 607 , but see, 
contra, Heaile v Creenbank (1749), 3 Atk 696) But the husband ib 
not allowed curtesy in an equitable estate or inteiest contrary to the 
express provisions of the trust (Bcnnet v Davis (1725), 2 P Wins 316, 
where a devise to a wife ioi hei separato use expressly excluded tnc hus¬ 
band’s curtesy ; the husband was tenant by the curtesy at law hut held 
as trustee for the wife’s heir-at-law), ox to the clear intention of the bcttloi 
(see Steadman v. Fallmq (1746). 3 Atk 423) 

(e) Co Iatt 29 a If the rent is reserved on a giant in tail by the woman 
before marriage, the husband’s curtesy is liable to cease by the determina¬ 
tion of the estate tail (Co Litt 30 a ; compare Co Litt 32 a) 

(d) Co Litt 29 a; 7 Vin Abr 160. 

(e) Appleton V Rowley (1869), L R 8 Eq 139 , Huger v Furnivall 
(1881), 17 Ch 1). 115. Moore v Webster (1866), L It 3 Eq 267, is over¬ 
ruled As to property limited to the separate use of a wife, see, generally, 
title Husband and Wife, Vol XVI, pp 341 el seq 

(/) Hope v Hope, [1892] 2 Ch 336; Re Lambeit's Estate, Stainton v. 
Lambert (1888), 39 Oh D 626 (separate pa>perty under the Mamed 
Women’s Property Act, 1882 (45 & 46 Viet e 75)) As to such property, 
see title Husband and Wife, Vol. XVI, pp 348 et seq. 

(q) Cooper v Macdonald (1877), 7 Ch I) 288, A , see Morqan v 
Morgan (1820), 6 Madd 408, and as to the general effect of such restraint, 
see title Husband and Wife, Vol XVI, pp. 363 et seq 

(h) See p 298, post 

(i) Co Lilt. 29 a; Doe d Andrew v. Hutton (1804), 3 Bos & P. 643 ; 
22. v Great Fanngdon (Inhabitants) (1796), 6 Term Rep 679 For a sug¬ 
gestion that the requirement of Actual seisin was, m principle, abolished 
by the change m the law of descent under which descent is now traced, 
not from the person last seised, but from the last purchaser, see Challis, 
Law of Real Property, 3rd ed . p 343 

(k) Co Litt 29 a Nor is it sufficient to obtain judgment in an action for 
the recovery of the land, if execution is stayed and the defendant refnamB 
in possession until the death of the wife (Parks v. Hegan, [1903] 2 I. R. 643, 
where a lather granted land to his daughter in fee, but remained in 
possession; the daughter manned and had a son, and she brought an action 
lor the recovery of the land against the, lather. by consent, judgment was 
entered for her, with a stay of execution during the lather’s life, and she 
died while he was Btill m possession: held, no sufficient actual seism to 
entitle the daughter’s husband to curtesy, notwithstanding the judgment). 

(l) H g., where there is a devise to a daughter in fee or in tail and she 
predeceases the testator leaving issue, the devise takes effect by Virtue ol 
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hereditaments in gioss, seisin in deed is necessary, if there has been Sbct * 4 - 
an opportunity of obtaining it, but, if the wife dies before an instal- Estate by 
ment of a rontcharge becomes due, or an advowson falls vacant, Curtesy, 
seisin in law is sufficient (in), although, if the lent is incident or the 
advowson appendant to a manor, seisin m deed of the manor is 
necessary to create the curtesy in them (n ) 

352. Inasmuch as seism by the wife is necessary, there iB no Reversion* 
curtesy of a reversion or remainder expectant on a freehold interest *”^ ainderg 
which does not fall into possession during the marriage (o ); but, remain er 1 
since the possession of a tenant for years gives seism in deed to the 
reversioner, the existence of a teim of years does not prevent 
curtesy (p). 

353. The wife must be solely seised of the hereditaments or of .fomt tenancy 
an undivided share m them (q) , thus curtesy attaches to a heredita- and tenancy 
ment held by the wife as tenant in common or coparcener (/•), but 

not where she is ]omt tenant (s). The entry of one tenant in com¬ 
mon or coparcener is deemed to be the entry of all for the purpose 
of giving a title to curtesy ( t). 

354. Any event which divests the estate of the wife divests How dn cited, 
also the estate by curtesy of the husband, but it will revive if the 

estate of the wife revests and she re-enters (u). If, however, the 


the Wills Act, 1837 (7 Will 4 & 1 Viet o 26), s 33 (see title Wills), and 
it she has not haired the right by a valid testamentary disposition the 
husband is entitled to euitesy ( Eager v F urn wall (1881), 17 Ch D. 115; 
Re Dcrbyshne, Webb v Jhrbyshire (1905), 75 L. J. (ch.) 95). 

(ni) Co Litt 29 a. 

(«) Co Litt. 29 a, note (1). 

(o) Co Litt 29 a While the estate is a remainder, the husband has 

no contingent interest, which will paRs to his trustee in bankruptcy, not¬ 
withstanding that issue have been bom (Gibbins v Eyden (1869), L. R. 
7 Eq. 371) A life estate in possession to the wife, with contingent xemain- 
deis, followed by an ultimate reversion to her in iee, gives curtesy if the 
contingent remainders do not take effect, since the lile estate and the 
reversion m fee unite (Tlooker v. Booker (1734), Lee temp. Hard. 13; Doe 
d. Planner v. Fcudamoic (1800), 2 Bos & P. 289, 294), but not if they 
take effect ( Jioothlnj v Vernon (1723), 9 Mod Rep 147, where an estate 
for life was limited to the wife, with lemamders to her first and other 
sons successively m tail male, the reversion m fee simple descended on the 
wife as heiress-at-law, and she died leaving a son. held, that the husband 
was not entitled to curtesy), and see Fearne, Contingent Remainders, 
pp. 341 et sea * 

(p) Co Litt. 29 a, note (1), p 215, post. It is immaterial that no rent 
was received before the wile's death (Re Grey v. Richardson (1747), 3 Atk. 
469). 

(q) Doe d. Neville v. Rivets (1797), 7 Term Rep. 276. 

(r) Littleton’s Tenuics, s 45; Co. Litt. 174 b, 183 a; Palma v. Rich, 
[1897] 1 Ch. 134, 141 

(s) Littleton’s Tenures, s 283 ; Palmer v. Rich, supra, at p 140. 

(t) Sterling v. Penlmgton (1740), 7 Vm Abf 149, 150 (11) 

(it) Where, for instance, the seism of the wife is superseded by the birth 
and entry of her brother, a posthumous child, who subsequently dies 
without issue and intestate (Bro Abr., tit. Curtesy, 249 b (13)). A re-entry 
against the wife for breach of condition determines her.estate, and, there¬ 
fore, also the estate of her husband (see 2 Bl. Com. 155, and Bee p. 169, 
ante). 
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Sect. 4. wife’s own seisin is not disturbed, the husband has his estate by the 
Est&te by curtesy, notwithstanding that her fee is defeated after her death by 
tike Curtesy, an executory limitation (a). 

Necessity of 355. As soon as a child capable of inheriting (b) is born, the 
birth of'iBsue husband acquires a vested interest in his estate by the curtesy, and 
this is not divested by the subsequent death of the child (c), whether 
during the wife's life or after her death (d). The issue must be 
born alive (e) during the marriage (/); and this may be either 
bofore or after the wife is entitled to or seised of the property (g). 

Issue capable 356. The issue must be capable of inheriting the property from 
of inheriting the wife by descent. If the wife is seised in fee simple or in tail 
general and has issue by her first husband, a second husband is 
nevertheless entitled to curtesy on issue being born to her by him, 
because the issue by the first husband might die (ft). But in the 
case of an estate in special tail, that is to say, limited to the 
wife and the heirs of her body by a particular husband, no 
other husband than the husband specified can in any circumstances 
be entitled to curtesy (i). If an estate is limited to the wife 
and the heirs male of her body, the child, to entitle the husband 
to curtesy, must be a son, and if to the heirs female of her body, 
must be a daughter ( k ). 

(<z) Buckworth v. Thirkell (1785), 3 Bos & P. 662, n. (devise to trustees m 
trust for A in fee on her attaining twenty-one or marrying, but in case she 
died before attaining twenty-one, and without leaving issue, over; A. 
married, had a child, which died, and then died under twenty-one without 
leaving issue: held, that the husband was entitled to curtesy) Sammes 
v. Paynes (1588), 1 Leon. 167 (grant to wife m tail, on condition that she 
should pay, within a year after the death of the grautoi, or within a year 
after the wife’s sister should attain eighteen, to the sister £300, and on 
failure to make the payment, then to the sister m tail; the wife had issue, 
and died without leaving issue, before the period arrived for payment of 
the £300: held, that the husband was entitled to curtesy); see also 
Sumner v. Partridge (1740), 2 Atk. 47; Barber v. Barker (1828), 2 Sm. 
249, cited in note (b), infra. 

(i>) Sumner v. Partridge (1740), 2 Atk. 47 (devise to wife in fee, but in 
oase she died before her husband then to her childien in fee; the wife died 
before her husband, leaving children: held, that tho husband was not 
entitled to curtesy); Barkery. Barker (1828), 2 Sim. 249 (deviseto wife 
in fee, hut if she should die leaving issue then to the issue and their heirs; 
wife died leaving issue: held, that the husband was not entitled to curtesy); 
and see Boothby v. Yemon (1723), ,9 Mod Rep. 147; Jones y. Davies (1861), 
7 H. & N. 507, Ex. Ch. 

(o) 2 Bl. Com. 126; and, similarly, as to a rentcharge in which the wife 
has an estate tad (Co. Litt. 30 c). 

(d) Paine's Case (1687), 8 Co. Rep. 34 a; Steadman v. Pulling (1746), 
3 Atk. 423. 

(«) As to proof of live birth, see Brock v. Kellock (1861), 3 Griff. 58 ; ‘Jones 
v. Ricketts (1662), 31 Beav. 130. 

(/) Paine' 8 Oase, supra ; Co. Litt. 29 b ; Basset y. Basset (1744), 3 Atk. 
203, 207; Ooodtitle d. Newman v. Newman (1774), 3 WiIb. 516. It has 
been said that birth by the Caesarean operation would not give curtesy 
(Co. Litt. 29 b). 

(q) Co. Litt. 29 b; Perkins, Laws of England, * 473 

(A) Paine's Oast, supra; Co. Litt, 19 a. 

(t) Co, Litt 19 a. 
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357. The incidents of an estate for life are, generally speaking, 
the same whether the estate arises by act of the parties or by 
operation of law ( l ). Hence, a tenant by the curtesy is under the 
same liability for waste as any other tenant for life impeachable for 
waste (to) ; and he must keep down the interest on incumbrances (n). 
On the other hand, he has the rights of a tenant for life in respect of 
the enjoyment of the property during his life, and on his death his 
personal representatives are entitled to emblements (o). In the 
case of a manor he is lord pro tempore (p), and in the case of an 
advowson he enjoys the same right of presentation as his wife 
would have enjoyed if living ( q ). 1! his wife was tenant in common 
or coparcener, he is entitled to the remedies of a co-owner for life to 
partition (r). 

358. A tenant by the curtesy has the statutory powers of sale, 
exchange, and leasing of a tenant for life of settled land (#), his 
estate being deemed, for the purposes of the statutes, to be an estate 
arising under a settlement made by the wife (t). Apart from the 
statutory powers, a lease granted by a tenant by the curtesy is 
absolutely determined by his death (a). 

359. Where both husband and wife take legacies under a will 
which disposes of her estate of inheritance, so that she has to elect 
between her estate and the legacies, and she elects to keep her 
estate, the husband is not also bound to elect between his right of 
curtesy in her estate and the legacy given to him (6). But an 


(l) 2 M. Com. 122. 

(m) Co Litt. 63 a, and see p. 175, ante.' This is equally so as to gavel¬ 
kind lands (Bac. Abr„ tit. Gavelkind (A)). A tenant by the curtesy was 
liable for waste at common law before the statutory liability was imposed 
on tenants for life generally {seo note (p), p. 175, ante); and he remained 
under the liability even after he had assigned his estate (Walker’s Case 
(1587), 3 Co Rep. 22 a, 23 b). 

(n) Camborne v. Scarfe (1738), 1 Aik. 603, 606. He takes of course, 
subject to all incumbrances affecting tbe estate of the wife. 

(o) 2B1. Com 122; and seep. 177, ante. 

Ip) Accordingly, upon copyholds escheating, he can make regrants at tho 
ancient rents,customs, and services, which will be binding on the inherit¬ 
ance of the manor ( Clarke v. Penntfather (1684), 4 Co. Rep. 23 b) ; and 
see title Coptholds, Vol. VIII., pp. 82 et sea. 

( q) Thus if his wife was coparcener ilnd tne eldest, he is entitled to tho 
first presentation m preference to the other coparceners (Co. Litt. 166 b ; 
Earns and Eaies v. Nichols (1583), Cro. Eliz. 19); and see title Eccle¬ 
siastical Law, Vol. XI., pp. 671, 672. 

(r) Co. Litt. 176 b; and see title Partition, Vol XXI., pp 809 et seq . 

(*) ‘Settled Land Act, 1882 (46 & 46 Viet. c. 38), s. 68; Settled Estates 

Act, 1877 (40 & 41 Viet, c 18), s. 46. 

(t) Settled Land Act, 1884 (47 & 48 Viet. 0 . 18), s. 8; and see title 
Settlements. « 

(а) Miller and Johns v. Manwaring (1635), 4 Cro. Car. 397. But a lease 
by a tenant by the curtesy may be valid m favour of a lessee actmg in good 
faith, notwithstanding that it does not purport to be granted in pursuance 
of the Settled Land Acts (Mogridge r. Clapp, [1892] 3 Ch. 382, C. A.). As 
to the powers of a tenant for hfe generally, see title Settlements. 

(б) Cavan (Lady) v. Pulteney (1796), 2 Ves. 644; (1797) 3 Vcs. 384. 


Sect, 4. 
Estate by 
the Curtesy. 

Rights of 
tenant by 
curtesy. 


Powers of 
tenant by 
curtesy. 


Effect of 
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election. 
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Sect. 4. election by the wife to relinquish her estate binds her husband’s 
Estate by right of curtesy (c ). 

the Curtesy. 

Sub-Sect 3. — How Defeated. 

360. The right of curtesy may be barred by a marriage settle¬ 
ment. or a contract between husband and wife (d), oi by the 
husband joining with the wife m a disposition of the property by 
deed acknowledged (e), or by her election to relinquish the pro¬ 
perty^) ; and m the case of property limited to the separate use 
of the wife (g), the right may be barred in equity by her sole disposi¬ 
tion, either inter ruos or by will, if she is not restrained from 
anticipation; and even if she is restrained from anticipation, the 
right may be barred by her testamentary disposition (k). 

Women married on or since the 1st January, 1883, may bar the 
right of curtesy, at law as well as m equity, by disposing of the pro¬ 
perty either by deed or will, and in equity by a contract to dispose 
thereof, and women married before that date may similaxly bar the 
right with respect to any property the title to which has accrued 
on or after that date (i). 

By diTorce 361. The right of curtesy is defeated by a decree for dissolution 
separation* 1 °* marriage (A). In the case of a decreo of judicial separation, 
property acquired by or devolving upon the wife while the separation 
continues may be disposed of by her as if she were a feme sole, and 
if she dies intestate, it devolves as though her husband were dead, 
so that the husband has no right of curtesy m any such property 
aB long as the separation lasts (f); hut, m the event of a recon¬ 
ciliation and the resumption of cohabitation, the light of curtesy 
revives, save that all pioperty to which she is then entitled is held 
to her separato use, subject to any agreement entered into between 
her and her husband while living apart ( l ), and is therefore subject 
to her power of disposition. A protection order granted to the wife 
on the ground of the husband’s desertion, or a separation order 


Defeated 
by wife's 
disposition. 


(o) Darlington [Bail) v. Pulleney (1795), 2 Yes. 544, 560; Vane v. Dun¬ 
gannon (Loid) (1804), 2 Seh & Lef 118, 133 , Ardesoife v. Bennet (1772), 

2 Dick. 463 ; Wilson v Townshend (Lord John) (1795), 2 Ves 693, com¬ 
pare Brodie v. Barry (1813), 2 Ves. & B. 127. 

(d) Slmrmur v. Sedgwick, Ci onefold v. Shurmur (1883), 24 Cli D. 597 ; 
and see title Settiements. As to contracts between husband and wife, 
see title Husband and Wife, Vol. XVI., pp. 391 et seg. 

(e) See p. 298, post. 

( f ) See the cases cited m note (c), supra 

(g) Seo title Husband and Wife, Vol XVI, pp 341 el seq 

(h) Cooper v Macdonald (1877), 7 Oh D. 288, C. A.; and see title 

Wills. , 

(i) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), ss 1 (1), 
(2), 2, 5. The statute has not affected the right of curtesy except in so 
far as it has given a wife tbe^power to defeat it by her disposition (Hope v. 
Rope, [1892] 2 Ch. 336); and see title Husband and Wife, Vol. XVI., 
pp. 348 et seq. 

(h) Wilkinson v. Gibson (1867), L. It 4 Eq. 162; Prole v Soady (1868), 

3 Oh. App. 220; and see title Husband and Wife, Vol XVI, p. 334. 

(1) Matrimonial Causes Act, 1857 (20 & 21 Viet c. 85), s 25; and see 
title Husband and Wife, Vol XVI., pp 334, 346, 370 
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granted by a court of summary jurisdiction, haB the same efleet 
m this respect, during its continuance, as a decree of judicial 
separation ( m). 

The right of curtesy is not affected, apart from a decree of judicial 
separation, by the fact of the husband leaving the wife and living 
in adultery (n). 

Sect. 5 .—Estate m Ihiicr. 

■ 

Sub-Sect 1 —Nature and Condition of Estate. 

362- Dower at common law (<>) is the right of a wife on surviving 
her husband to an estate for her life in one third part of the freehold 
estates of mhei itance (p) of which her husband w r as solely seised at 
any time during the marriage to which her issue by him might by 
possibility have been the heir-at-law (q). It is not nocessary. as m 
the case of curtesy, that issue should be actually born m order to 
entitle the wife to dower; it is suiliciont that issue capable of 
inheriting might have been born of her (r). By the custom of 

(to) Matrimonial Causes Act, 1857 (20 & 21 Yict c 85), s 21; Sum¬ 
mary Jurisdiction (Mairicd Women) Act, 1895 (58 & 59 Viet c 39), 
s 5 (a); and see title Husband and Wide, Vol. XVI, pp 334, 346, 
370 

(») Sitlneii v Sidney (1734), 3 F Wins 2G9, 276, Re Waller {Anne) 
(1835), L A (1 temp Sugd 299, 326 

(o) Tin* special lorms of dowel ad ostium, ecdesiai and dowci er, assensa 
patus (as to winch see Littleton's Temues, 38, 39, 40; Co Lilt 34 a 
—37 b) were abolished by the Lower Act. 1833 (3 & 4 Will 4, c 105), 
s 13 Dower de la plus belle, a consequence ol tenure by knight soivice 
(see p 140, ante), was abolished by stafc (1660) 12 Cai 2, e 24 

(p) See Jones \ Jones (1832), 2 Ci & J 601 By the common law', an 
alien woman mauying an Englishman is not entitled to dower ( Wall's ('use 
(1848), 6 Moo I* C 0 216, see title Aliens, Vol I, p 309) The 
widow of a moit gages or trustee was at law entitled to dower out of the 
mortgaged land or hust estate, but took subject to the light of icdewp- 
tion or to the trust (Noel v Jevon (1678) Fieein (on ) 43 , Bevant v Pope 
(1681), Fieom (cu ) 71 , Fpuk v Lonqmate (1845) 8 Beav 420) ; but see 
llenley v IFehb (1820), 5 Madd 407); see title Equity, Vol XIII , 
pp. 95, 96 But now such estates devolve on the peisonal representa¬ 
tives, see title Executohs and Administrators, Vol XIV, p 233 

(q) 2 B1 t'om 131; Littleton’s Tenures, ss 3G---53 The nght to 
dower out ot foicign and colonial land depends on the law of the place 
where the land is situated (Re Rea, Rear Rea , [1902] 1 1 R 451 ; and 
see title Conflict of Laws, Vol VI, pp 199 et seq , 218 et seq ) The 
Court ol Chancery did not iceognise the nght to dow'er out, of equitable 
estates (see title Equity, Vol XIII,*p 95, note (e)), though as to 
equities of redemption, see Palmes v, Dan by (1701), Free Ch. J 37 , 
Hamilton (Dale) v Molinn (Lord) (1710), 1 I* Wins 118, White v 
White (1804), 9 Vcs. 554; in the case of persons mamed after the 1st 
January, 1834, this right is now given by the Dower Act, 1833(3 & 4 
Will 4, c 105), ss 1,2, and extends to gavelkind (Re Maskell and Gold¬ 
finch’s Contraet, [1895] 2 Ch 525) and borough-English lands (Farley v. 
Bonham (1861), 2 John & II 177). Ar to customary dower, or freebench, 
in copyhold lands, see title Copyholds, Vob VIII, pp. 78 et seq. As to 
a widow’s interest m her deceased husband’s undisposed of persona) 
estate, see title Descent and Distribution, Vol XI, pp 16—18. A 
husband is not obliged to leave his wile any portion of his pioperty 

(r) Thus if the husband has an estate in tail special to him and the 
heirs of his body by a particular wife, that wife is dowable, though the 
husband dies without issue by her, for the issue, had there been any, would 
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Sect. 6. gavelkind, the dower extends to a moiety of the husband’s estates 
Estate in of inheritance, but continues only so long as she remains chaste 
Dower, and unmarried (s). By the custom of borough-English it may 

~~~ extend to the whole (t). 


Property 
in which 
enjoyed. 


363. The right of dower extends to land (it), and to all incor¬ 
poreal real hereditaments which can be the subject of estates of 
inheritance, such as rents (r), common appendant or in gross (w), 
advowsons appendant and in gross (a) and franchises (a). But 
personal hereditaments are not subject to dower ( b ); nor is real 
property which is treated in equity as personal property (c). 


have inherited; but, if the wife dies and the husband remarries, the second 
wife is not dowable (Littleton’s Tenures, s 63 ; Paine's Case (1687), 8 Co 
Rep 34 a, 36 a). In considering the possibility of issue the law does not 
regard the age of the parties, save that the wife is not dowable unless 
she is above nme'years at her husband’s death (Co. Litt 40 a) A seeond 
wife is dowable out of an estate in fee simple or fee tail general notwith¬ 
standing there is a son by the fiist wife, since that son might die and her 
own issue inherit (2 R1 Com. 131). 

(*) Bac Abr., tit Gavelkind (A ); Hunt v Gilburne (1588), Cro Ehz 
121 ; Davies v. Selby (1601), Cro Eliz 825 ; Co. Litt 33 b , and see p 
152, ante The presumption of chastity continues until she can be proved 
to have been delivered of a child (Robinson, Gavelkind, 5th ed, 205, 
206) 

(t) Littloton’s Tenures, s. 166, and as to borough-English, see p. 153, 
ante. 

(it) Including a mansion house (Gerarrd- {Lord) v. Gerrard (Lady) (1606), 
1 Ld. Raym. 72) Mines and minerals which are opened or worked in the 
husband's lifetime, whether by the husband or lus lessee, and whether they 
are under the husband’s lands oi are granted to him m tee simple or tee 
tail under the lands of another, are subject to dower (ltoby v Iloby 
(1684), 1 Vern. 218 ; Dickin v Hamer (1860), l Diew. & Sin 284), but 
unopened mines are not ( Stoughton v. Leigh (1808), 1 Taunt. 402); and 
see p. 198, post 

(v) Co. Litt. 144 b But if a rent is granted to the husbaud in tail without 
remainder over, and he dies without issue, the widow can have no dower, 
because the subject-matter has ceased to exist ( Chaplin v. Chaplin (1734), 
3 P. Wins 220) It is otherwise m the caso of a giant m tail with remainder 
over, where the rent, by virtue of the remainder, continues m existence 
after the death of the tenant m tail without issue (Chaplin v. Chaplin, 
supra). 

(to) See title Commons and Rights of Common, Vol IV., pp. 446 
et seq. But not of a common without stmt (Co. Litt, 32 a (confined to 
common in gross); 2 Bl. Com. 132). 

(x) Co. Litt. 32 a ; Howard v. Cavendish (1621), Cro Jac 621. 

(a) See, geneially, as to propefty subject to dower, Co. Litt. 31 b, 32 a 
“All her husband’s lands, tenements and hereditaments, corporeal or 
incorporeal” (2B1. Com. 132; Buclendqey. Ingram(1795),2 Ves.652,663, 
Drybutter v. Bartholomew (1723), 2 P. Wms. 127 (Now River share)). 

(b) Co. Litt. 32; Stafford (Bari) v. Bueklcy (1750), 2 Ves. Sen. 170, 

Aubin v. Daly (1820), 4 B. & Aid. 59; Holdemesse (Countess DowAqer) v. 
Carmarthen (Marquis) (1784), 1 Bro. C C. 377 ; Lyster v. Mahony (1841), 1 
Dr. & War. 236. 9 

(<*) Thus partnership lan#, even if conveyed in fee to one partner 
alone, is not subject to dower, since it is deemed to be personalty ( Thornton 
v. Dtxon (1791). 3 Bro. C. C. 199 ; Jiipleyv. Waterworth] 1802), 7 Ves. 426; 
Bell v. Phyn (1802), 7 Vos. 453 ; Selkng y . Davies (1814), 2 Dow, 230, 242, 
H. L. ; Phillips v, Phillips (1832). 1 Mj & K. 649; see title Partnership, 
Vol. XXII ,p. 56); and the exercise of an option to purchase given by the 
husband More the right of dower has attached defeats the right 
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364. In order fchafc the right to dower may attach at common Sbct - 6 - 
law, the husband must during the marriage have been solely seised Estate in 

of the property, whether corporeal or incorporeal, for an estate of Dower, 
inheritance in possession ( d ); and such seism may be either seisin Necessity of 
in deed or seisin in law (e). There is no dower out of an estate husband’s 
which is still in remainder or reversion when the husband dies (j ); 8eiem ' 
but a reversion upon a term of years subject to a rent is treated as 
a freehold m possession, and the existence of the term does not 
prevent the dower attaching (g ). 

The requirement of sole seisin excludes dower in the case of a Joint tenant* 
joint tenancy (//,), but, in a tenancy in common, though the physical Common* 

whether the option is exorcised before or after the death of the huRband 
(Toumley v Bedwell (1808), 14 Ves. .501; see Lloyd v Lloyd (1843), 2 Con. 

& Law. 592; title Equity, Vol XIII., p 111). 

(d) Littleton’s Tenures, s. 36, 2 Bl. Com 131 -Thus there is no 
dower out of an estate pur autre vie, since it is not an estate of inherit¬ 
ance (jRe Michell, Moote v Mooie, [1892] 2 Ch 87), see note (i), p. 180, 
ante). Nor at common law is there dower out of rights of entry or 
of action, since the husband is not Reised But dower is extended by 
statute to lights of entry on, or of action to lecover, property itself 
subject to dower (Dower Act, 1833 (3 & 4 Will. 4, c. 105), s. 3); and, as 
iegaids equitable estates, to which the nght of dower is also extended by 
tbe same statute (t bid, s. 2), it is sufficient that the husband is during 
the marriage either m benoficial possession, or entitled to such possession. 
see Be Michell, Moore v. Moore, supta, compare Lemon v. Mark, [1899| 

1 I. R 416, 435, C A. (where an estate pur autre tie was held to have 
meiged m an ultimate remainder m fee notwithstanding the interposition 
oi a contingent estate). As to the old conveyancing devices to defeat 
dower, see pp. 192 et seq, poet. 

(e) For this purpose “ seised ” extends “ as well to a seisin ra law, as to 
a seism m deed, which is a natural seism, but the husband must be seised 
either the one way or the othor during the coverture ” (Co. Litt. 31 a; 2 
Bl. Com 131); and see p 214, post. 

(/) Co. Litt 32 a; 1)uncomb v Dxtncomb (1696), 3 Lev. 437; Boothby 
v. Vernon (1725), 9 Mod Hep 147 , D'Arcy v. Blake (1805), 2 Sch & Lef. 

387. It before the marriage the husband grants a lease for life reserving 
rent to him and his heirs,, and dies after the inamage before the tenant 
for life, the wife has no dower out of the reversion, because the husband 
was not seised, nor out of the rent, because the husband had no estate 
of inheritance therein (Co Litt. 32 a); but she has dower out of a rent 
reserved on a grant in tail so long as the estate tail continues (Co. Litt. 

32 a, note (4)). 

(g) Bates v. Bates (1698), 1 Ld. Raym. 326 ; Hitchens v Hitchens (1700), 

2 Vem. 403; Stoughton v Leigh (1808), 1 Taunt. 402. The widow is 
dowable out of the land or the rent accoiding as the lease was made 
during or before covertnro (Stoughton v* Leigh, supra, at p 410) As to 
tbe loimer effect of attendant terms as a bar to dower, see Radnor 
{Countess) v. Vandebendy (1686), Show. Pari. Cas 69; Hitt v. Adams 
(1741), 2 Aik. 208 ; S. C., sub non, Swannoek v Lyford, Amb. 6 ; Mole v. 

Smith (1822), Jac. 490; Satisfied TerniB Act. 1845 (8 & 9 Viet c. 112); 
see p.'270, post, and see note (g),p 192, post , and, as to rebel in equity, 
see Radnor (Lady) v. Botheram (1696), Prec Ch. 65; Dudley (Lord) v. 

Dudley (Lady) (1705), Prec Ch. 241; Williams v. Lambe (1791), 3 Bro. C. C. 

264; 'Wilkins v. Lynch (1830), Hayes, 98; and see title Equity, Vol. XIII., 
pp. 42, 77, note (d). 

(h) Littleton’s Tenures, s. 45. But if the husband severe the joint 
tenancy, or becomes by survivorship entitled to the whole, dower attaches 
in respect of the part or the whole, as the case may be, and, if partition 
takes place, dower attaches on the land assigned to the husband (Reynard 
V, Spence (1841), 4 Beav. 103). 
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possession is joint, each tenant in common has a separate seisin of 
his undivided share and dower attaches (t). 

It is not, at common law, necessary that the seisin should con¬ 
tinue till the husband’s death: a temporary seism, howeve" short, is 
sufficient to raise the right of dower ( k ) ; and formerly, if the hus¬ 
band alienated, he alienated subject to the right of dower (l). 
Moreover, if his seisin is defeated by re-entry for breach of con¬ 
dition, his estate is gone, and the right of dower also ceases (m). 

365. Since birth of issue is not essential, the right of dower 
attaches notwithstanding that the husband’s esiato in foe is defeated 
for want of issue; thus, where there is a devise to the husband with an 
executory devise over if he dies without leaving issue, the wife has 
her dower notwithstanding that the devise over takes effect (??); and, 
similarly, dower is not defeated by an escheat (o). 

Stjb-Skct 2 —How Defeated 

366. By virtue of the Dower Act, 1833 (p), the widow is not 
ontitled to dower out of any land which has been absolutely disposed 
of by her husband in her lifetime, or by his will ( q). A geneial 


(i) Littleton’s Tenuios, s. 45. 

( Ic ) 2111.Com 132, Broughtonv.Randall (1586), Cro Ehz 502, 503,note 
But a merely transitory seism, Buell as the seisin oi grantee to uses, is not 
suilicieut (Sneyd v Sneyd (1738), 1 Atk. 412), see 2 111. Com 131, 132. 

(/) Co Litt. 32 c; 2 Bl. Com. 132 

(i») See Littleton’s Tenuies, s. 325 ; Co. Litt 201 b; and seo p 169, 
ante, and though under the doctiine of uses dower attaches to the use 
(see note (q), i njra), yet it ceases if the use is determined Thus, it land 
is limited to such uses as the husband shall appoint, and in delault of 
appointment to himself in fee, dower attaches at once, because he is seised 
until the execution ot the power ( Cunningham v Moody (1748), 1 Yes Sen. 
174; Hoe d Willis v. Mailin (1790), 4 Term Rep 39; Smith v. Camelforil 
[Lord) (1795) 2 Yes 698, Hoe d. Collins v. Weller (1798), 7 Term Rep 
478); but upou the execution of the power the light to dower is deieated 
( Ray v Pung (1821), 5 Madd. 310) 

(») Moody v King (1825), 2 Bwg 447 ; Smith v. Spencei (1856), 4 W. K. 
729. 

(o) Burgess v. TF/teufe, A -C. v. Wheats (1759) 1 Eden, 193. 

(p) 3 A 4 Will. 4, e JOS 

(q) Ibid , 8 4 The Act only applies to persons married since the 1st 
January, 1834 ( ibid , s. 14) In the Act “ land ” extends to manors, advow- 
sons, messuages, and all other hereditaments, whether corporeal ox incorpo¬ 
real (except such as aie not liable to dou ei ) and to any share thereof For 
statutoiy definitions of “ laud,” see p. 157, ante. Formeily a term of years 
(not subject to a rent), vested in a purchaser or mortgagee, might aftord 
protection against dower (Anderi>onv.Piqnet( 1872), 8 Ch App 180; andsee 
Wynnv. Wwiams (1799),5 Yes 130, Maundrcllv. MaundreU (1805), 10 Yes. 
246, 271, 272). Since the right of dowci is now placod entirely under the 
conti nl of the husband, the former methods by which the right was barred 
are obsolete. This might be*(l) by legal jointure, (2) by equitable jointure, 
and (3) by conveyance to the husband to uses to bar dower. The Statute 
of Uses (27 Hen. 8, e. 10), by turning uses into legal estates, made them 
liable to dower, and it was accordingly provided (ibid, ss. 6, 7) that estates 
might be conveyed by way of jointuro, so as to bar the general right to 
dower. (1) Jointure was a competent livelihood of freehold to the wife 
of lands and tenements to take effect presently after the death of the 
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devise of all his realty, without any declaration as to dower, is a 
sufficient disposition for this purpose, and dower is therefore 
now practically confined to pioperty in respect of which the 
husband dies intestate (r). This extends to lands subject to 

husband for the life of the wife at least; and might be made cither beioie 
or after marriage (Co Litt 36 b). A jomtuie under the statute, made 
before marriage, bound the wife though she was an infant Uluckinqham 
(Earl) v. Drury (1762), 3 Bro Pari Cas 402), and see title Descent 
and Distkibution, Yol XI, p 18 A jointure ailoi mam age bound the 
wife, if she accepted it; otherwise she could elect between the jointure 
and dower (Co. Litt 36 b; flutter and flakei's Case (1591), 3 Co Uep. 
25 a, 26 a, b ; Vernon's Case (1572), 4 Co Rep. 1 a, 4 a), and see, further, 
title Equity, Vol. XIII. pp. 120, 121, note (*). (2) There may also be 
equitable jointure Any provision intended to be in lieu of dowei and 
accepted by the wife, being of full age, in satisfaction thoreof, is in equity 
a bar to the right of dower whether made before or after raamage, and 
whatever the nature of the provision (Dyke v Rindall (M52), 2 De G M 
& G. 209 ; Thompson v Walts (1862), 2 John & H 291), compute Gmly 
v. Curly (1842), 8 Cl & Fm 743, 11 L (a provision in satisfaction of 
dower and “thuds” prevents her clarmmg under the Statute of Distribu¬ 
tions, see title Descent and Distribution, Vol XI, p 18), soo 
Caruthers v Caruthas (1794), 4 Bro. C 0 500, Fyan v Henry (1840), 2 
Dr. & Wal 556, llervey v Tierney (1739), 1 Atk. 561, Corbet v Corbet 
(1824), 1 Sim & St 612 In Hose v Reynolds (1580), 1 Swan 446, a term 
of yeais, and in Lacy v Anderson (15S2), 1 Swan 445, copyhold lands 
were a satisfaction of dower The right of freebench may be barred 
in eqiuty, though not at law, m a similar manner (Walker v Wallet 
(1747), 1 Vcs Sen 54 ; see note (r), mfia; title Copyholds, Vol VIII, 
p 78); and as to the doctrine of satisfaction, see title Equity, 
Vol XIII. pp 128 et seq An agieement by marriage articles to 
secure a jointure of a specified amount in lieu of dower operates as a 
bar ru equity, though the husband may die before executing a settle¬ 
ment (Fennefother v Pennefathcr (1872), 6 I R I5q. 171, Bee Hamilton v 
Jackson (1845), 2 Jo & Lat 295), but where by marriage ait idea (Daly 
v Lynch (1715), 3 Bro Pari Cas. 478; Caruthers v. Canilhers, supra), 
or other agreement before marriage (Lemon v Marl, (18991 1 I. R 410), 
to which the wife was not a party, an agreement has been made for pro¬ 
vision m lieu of dowor, the wife has. as in legal jointuie (Lemon v Maik, 
supra), her election between jointure and dower (3) The usual method, 
however, ot defeating dowor beloro the Dower Act, 1833 (3 & 4 Will 4, 
c. 105), was for a purchaser on the purchase of lands to have the land con¬ 
veyed to him to uses to bar dower : that is, to such uses as the puichaser 
should appoint by deed , in default of appointment, to hnnselt for life, 
and m the event of the determination of the estate by any means duimg 
his life, to a trustee and his heirs m trust for him during his hfe , with an 
ultimate remainder to the purchaser, his heirs aud assigns Under these 
limitations the purchaser had at no time during his hfe an estate of 
inheritance in possession on which tl*e nght of dower could attach 
(Williams, Real Pioperty, 2lst ed , pp 390 et seq ) Such a limitation is 
flow needless, since the husband can defeat dowei by alienation, and also 
useless, since the right of dower now attaches to estates, partly legal and 
partly equitable, winch are equal to an estate of inheritance in possession 
(Dowtfr Act, 1833 (3 & 4 Will 4, c 105), s. 2; Fry v. Noble (1855), 7 De 
G. M. & G. 687, C A ) 

(r) Lacey v. Hill, Leney v. Hill (1876), L R. 19 Eq 346; see Thompson v, 
Burra (1873), L R 16 Eq 592. Ab to how flower in copyholds, or free¬ 
bench, is barred, see Lacey v. Hill, Leney v. Hill, supra, Thompson v, 
Burra, supra; as to dower or freebench beme barred m equity by othei 
provision if so mtended, see Walker v. Walker, supra; WilUs v WiUm 
(1885), 34 Beav. 340); and, as to election between a legacy and free bench, 
see Thompson v Burra, supra , Grayson v. Deakin (1849), 3 De G & Sin. 
298 ; ana see note (g), p, 194, post. 
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the customs of gavelkind and borough-English (s), but not to 
copyholds (t). 

367 . Moreover, all partial estates and interests, and all charges 
created by any disposition or will of the husband, and all debts, 
incumbiiinces, contracts and engagements to which his land is 
subject, aie valid and effectual against the right to dower (v). But 
dpwei still appeals to have prionty over creditors of the deceased 
husband who have not obiained a charge on the land in his 
lifetime (a). 

368 . The widow’s right to dower out of particular property is 
barred if in the deed by which the property is conveyed to the 
husband (b), or by any deed executed by him, it is declared that his 
widow Hhall not be entitled to dower (r); or if by his will he 
makes a similar declaration (d ); and the light is subject to any 
conditions, restrictions, or directions declared by his will (e). 

369 . The widow’s right to dower may also lie baned by any 
beneficial devise to her. Thus, where the husband devises any land 
or hereditaments, out of which the widow would be entitled to dower 
if they weio not so devised, to or for her benefit, she is not entitled 
to dower out of any property of the husband, unless a contnuy 
intention is declared by the vill(/); but no gift or bequest by a 
husband to or for the benefit of his widow out of his personal estate, 
or out of land not liable to dower, defeats or prejudices her right to 
dower unless a contrary intei turn is expiossed by the will ( 7 ). 

(s) Farley v. Bonham (J861), 2 John & II 177. As to gavelkind and 
borough-English, see pp 151—1 55, ante 

(f) See title I’oPTiioi dp, Vol VTII., p 79 

(«) Dower Act, 1833 (3 & 4 Will 4, c 105), s 5 

(а) Spyer v Hyatt (1855), 20 Beav 021 (which, howevei, was a case of 
fieebench, and was outside the Dower Act, 1833 (3 & 4 Will 4, c. 105), 
Jones v Jones ( 1858) 4K A ,T 361; N 01 them Banking Co. v M‘ Mack in, 
[1909] 1 I K 374 The Adimmstiation oi Estates Act. 1833 (3 A 4 Will 
4, c 104), and the Land Transler Act, 1897 (00 & 61 Viet e 65), 6 11, 
seem not to have altered tins iule, but see Williams, Heal Properly, 21st 
ed , p. 326,11 , and see title Executoks anu Admintstkaiohs, Vol XIV , 
pp. 244 et kcq 

(б) This is so, oven it the husband dies without executing the deed 
( Favrley v Tuck (1857), 0 W It 9) But where m a deed executed before 
1834 the limitation of the property was expressed to be to the intent that 
the then piesent or any futme wiie oi the purchaser Bhould not bo entitled 
to dowei, it was hold that that whs not a sufficient declaration to excludo 
the dower of a wife to whom the pmchaser was inained after the com¬ 
mencement of the Act (Fry v Voile (1855), 7 De G, M Ac G 687, C. A ). 

(e) Dower Act, 1833 (3 & 4 Will. 4, 0 105), s 6 

(d) Ibid , s. 7 

(e) Ibid , S. 8 ' 

( f) Ibid , 8 9 A gift to the widow of the income of the proceeds of 
land devised on tiust tor sale is a beneficial devise so as to defeat dower, 
although there may be a residue of realty undisposed of (Be Thomas, 
Thomas v Howell (1886), 34 Oh. D. 166 , see Bowlandx Cuthbeitson (1869), 
L R 8 L(j 466). 

(g) Dower Act, 1833 (3 & 4 Will 4, 0 105), s. 10; Strahan v Sutton 
(1796), 3 Ves 249; Ayres v IFtftw (1749) 1 Ves Sen, 230. By the old law 
pnor to the Dower Act, 1833 (3 & 4 Will 4 , c. 105), if the widow was given 
an annuity intended to he in lieu of her dower, she had to elect between 
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370 . An agreement by a husband not to bar his wife’s right of ^bct 6 

dower is enforceable in equity (h). Estate in 

Dower. 

371 . On the other hand, a wife may preclude herself from — 

claiming dower by a contract with the husband during the nStJobaf 
marriage (i). _ Barring 

If a wife joins her husband in a mortgage of the property for agreement 
the purpose of releasing hei dower, hei light is absolutely bailed, b y wife 
m equity as well as at law, and she has no light of lediiuption, nor 
any right to have the value of her dowei made good out of any by Wlfe ' 
surplus after payment of the mortgage dehttO 

A widow may also waive her right of dower, but, if she joins in Release by 
a mortgage with tho heir-at-law or other pot son entitled to the widow, 
piopeiiy subject to dowei, for the purpose of extinguishing her 
light, she is pnntd jane deemed to extinguish it only foi tho 
purpose of the moil gage, so that on lepuynienfc of Iho debt the light 
of dower lovivos (l). 

372 . A docieo foi dissolution of mam.ige, when made absolute, Effect of 
extinguishes the light to dower m freeheneh, even if it is obtained divorce. 

In the wife on the giomnl of tho hush,uni's misconduct (w) But 

a device of judicial Kcpmation^i), sumo it does not intemipl the 


tho dower and the annuity (llninnul v Spence (I8tl), 4 I’uav 103, and 
see note ('{), p 102, anlc) r l'}ic question of intention depended mi the 
consfni« lion of the will as a whole arid the c neumsl.uiees oi < aeli 
p.utieuhu ease; compute }]etlm,ll v Welheicll (1862), 4 Git) 'll (widow 
held entitled both to dowei and the annuity) Where an annuity 
was given to the widow, arid tho lauds of the testatoi wen devised to 
trustees, it was hold that the mere fact of the tiustees being giv en powei 
to lease and m,macro the lands was not ol molt sufficient to i,use ail lmphca- 
tion of an inlontiou to exclude dower bo as to oblige her to elect between 
dower and the annuity, and that, the amount of the annuity was a mafenal 
eircum•dance to be taken into consideration as unhealing the intention 
[Warbuttonv Wat button (1854), 2 Sin &G 1(53, Pail,a v Sowerby (1853), 

1 Drew 488 ; and see Bending v Bendinq (1857), 3 K &J 257) If a widow 
elects to take a legacy bequeathed to hei in satisfaction of dower, the 
legacy has priority over other legacies (Bunulqcv. Bradyl (1710), 1 P Wins 
127 ; Blower v 3for ret (1752), 2 Vea Sen 420 ; see title Exm u Tons and 
Administrators, Vol XIV , p 270) The Dower Act, 1833 (3 <S& 4 Will 4, 
c 105), does not inteifere with this iule (t bid , a 12) 

(A) Ibid , s II 

(t) Slalier v Blatter (1834), 1 Y & C (ex ) 28 (separation deed, tho 
wife accepting an annuity m satisfaction of dowei); and as to contiacts 
generally between husband and wife, see title Husband and Wife, 
Vol XVI , pp 391 et beq , 432 et seq 

(k) Dauftonx Bank of W kitchen en (1877), 6 Oh I 1 218, C. A., compare 
Meek v Chamberlain (1881), 8 Q B I) 31. 

(l) ,Mcek v Chamberlain, supra (widow joined heir in mortgage to 
building society, it being provided that on repayment a receipt should be 
indorsed and the mortgage vacated, and tho pioperty be revested in the 
persona for the time being interested m tho equity of redemption: on 
repayment, held that she was entitled to dowei) 

(to) Fiamptonr Stephens (1882), 21 Ch D 164 The court, in making 
provision for the wife, may take this mto consideration ; see title Husband 
and Wife, Vol. XVI, pp 566. 567. 

(») As to the effect of a separation deed on the right to dower, see title 
Husband and Wife, Vol. XVI., p. 448. 
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continuance of the marriage, does not affect the right of the wife 
to dower or freebendi (o). 

373. The right of dower is forfeited by the adultery of the 
wife, in the absence of a subsequent reconciliation ( p ), even if she 
left her husband in consequence of his cruelty^), or the adultery 
was brought about by his misconduct (r), or was committed after 
a separation by mutual consent («). 

Sub-Sect. 3— Assignment and Recovery. 

374. A widow is entitled to be endowed immediately after her 
husband’s death, and her dower ought to be assigned to her within 
foity days after that event, during which she is entitled to reside m 
her deceased husband’s capital messuage or other dwelling-house, 
of which she is dowable, and to be supported out of his estate (f). 
This right of residence is called the “ widow’s quarantine,” and it 
detei mines if she marries or departs from the deceased husband’s 
house during the forty days (u). 

375. The person who has the right to assign dower is the heir 
or other person entitled to the fieehold of the property subject 
thereto (a). A minor is competent to make the assignment (b), sub¬ 
ject to a right, in the case of an excessive assigument, to have it 
corrected on ins coming of age (c). 

376. Tito assignment may be made bv parol ( d). It must be 
unconditional and fiee fiom exception or ieservatiou (e). One third 
m value of the property must bo assigned, the value to be ascer¬ 
tained at the time of the assignment (/), and, where the husband 
died without leaving issue, after deducting the apportioned part of 
the ,£500 to windi tho widow is entitled as a first charge ( 7 ). 

In the case of land, the assignment must be set out by metes and 


( 0 ) Frampton v Stephens (1882), 21 Ch D. 164 ; Shute v Shute (1700), 
Proc Ch. Ill 

(p) Statute of Westminster II, 1285 (13 Edw. 1, c 34 ); Co Litt 
32 b; Sidney x Sidney (1734), 3 P. Wms 269, 276; Cootv Berty (1698), 
12 Mod Rep. 232. 

(q) Woodward v Dowse (1861), 10 C. B (n s ) 722. 

(r) Bostock v. Smith (1804), 34 Beav 57 

(s) IJetherinyton v Graham (1829), 6 Bing. 135. 

(t) Magna Carta, 1224 (9 Hen 3, c 7), Co Litt 32 b, 34 b , 2 Co. Inst. 
17 ; Lloyd v Tnmleston (Lord) (1829), 2 Mol 81. 

(«) Keliilleshy x Kethllesby (1552), Dyer, 76 b. 

(a) Co Litt 34 b, 35 a Where a married woman is entitled to the free¬ 
hold, her husband, if seised m her right, may assign dower (1 Roll. Abr 
681). 

(h) 1 Roll Abr 137, 681 ; Gore v. Peidve (1693), Cro Eliz 309 

(<*) Co. Litt 39 a. Apparently a guardian in socage cannot assign 
dower, though formerly a guardian in chivaliy could (Co Litt 35 a) 

(d) Co Litt. 35 a; Rowe v. Power (1805), 2 Bos. & P. (n b.) 1. 34, H L. 

(f) Co Litt. 34 b; Wentimrth v. Wentworth (1595), Cro. Eliz 461; 
Bullock v Finch (1602), 1 Roll. Abr 682, pi. 8. 

{/) Co Lilt 32 a; Doe d Riddell v. Gwmnell (1841), 1 Q. B 682; Wil* 
Ivma v. Thomas, [1909] 1 Ch. 713, C A 

(?) Undei the Ini estates’ Estate* Act, 1890(53 & 54 Viet. c. 29) (Be Rea, 
[1902] 11. R 451 ; Re Charriire, [1896] 1 Ch. 912); see title Descent 
AND DxSTRfBVT’ON, Vol. XL, p. 17. 
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bounds (h), except where the nature of the property, as in case of a 
house or mill, makes it impossible (t). The third presentation 
should be assigned in the case of an advowson ( k ); and, of pincanes 
and the like, a third of the piofits (l). 

With the consent of the widow, a rent issuing out of the lands sub¬ 
ject to dower, or an undivided third, may be assigned in lieu of an 
assignment by metes and bounds (wi), and she may, if she thinkB 
fit, elect to take any other compensation offered in lieu of dower (n). 

377. The remedy for the recovery of dower is an action for the 
assignment thereof, winch is commenced and proceeded with as 
an ordinary action in the High Court (o). Such actions may 
be brought either in the King’s Bench Division or Chancery 
Division, but are usually brought in the Chancery Division (p), as 
being better adapted ft i the conduct of the necessary inquiries 
and proceedings ( q ). 

As a general rule, no costs are awarded in an action for assign¬ 
ment of dower, but they may be allowed where the defendant vexa- 
tiously and unreasonably disputes the widow’s title (r) 

378. Theie is no statutory limitation on the widow’s action for 
an assignment of dower, though if for twelve years she does not 
receive her share of the rents and profits, and makes no claim, she 
may be barred by her laches («); but, after assignment, an action to 


(h) Co Litt 34 a, 34li, 32 b, a l, 1 {owe\ Power (1805), 2 Boh. & P. 
(N it) 1, 34,11 L , llanqcr v b'nj (1593), Cio Elia 310, Wentworth v. 
Wentworth (1595), Cro Khz 451 The existence ot a term, the trusts of 
which are unsatisfied, does uot prevent the widow from requiring an 
assignment by metes and bounds (Sheaf v. Cave (1857), 24 Boav. 259) 

( i ) Co Lilt 32 a, Giljnny. Cool'-on (1066), 1 Lev 182 As to mines and 
minerals, see Stoughton v. Leigh (1808), 1 Taunt 402 

(1c) 1 ltoll Abr 683, Co Lift 32 b, n 2. The lien has the first two 
presentations in order of time (Co Litt 379 a ; Bee title Ecclesiastical 
Law, Vol XI , p 573) 

(l) Co Litt 32 b. 

(to) Co. Lilt 34 a, b, 32 b, n 1, Howe v I’owei, supra 

(n) Birmingham v. R 'moan (1805), 2 Sell A Lcf 414 

(o) See titlo Practice ano Peocedluk, Vol XX1I1, pp 99 etseq The 
old writs of dower, which had boon presei ved when real actions generally 
were abolished by the Real 1’iopcrty Limitation Act, 1833 (3 A 4 Will. 4, 
c 27), s 36, were abolished by the Common Law Proeeduio Act, 1860 
(23 & 24 Viet c 126); and &ee title Action, Vol I, p 46 

(p) At common law, the widow was unable to recover her share of rents 
and profits until assignment of dower , but equity assumed jurisdiction to 
give her one third of the rents and profits from her husband's death until 
assignment, and also gave an account of rents and profits against the heir 
and Ins representatives, see title Equity, Vol XIII, pp. 41, 42. The 
equitable practice now pie vails, and in effect the widow has two rights, 
fiisi.’a nghfc to one third of the rents and profits from the death, and 
next, a right to have dowei assigned to her (Williams v. Thomas, [1909] 
1 Ch. 713, C A.) 

(a) See Mundy v. JUundy (1793), 4 Bio C. C. 294 The common law 
jurisdiction has fallen practically into abeyance (Williams v. Thomas, 
stvpra, at p. 720). 

(r) Hams v. Earns (1862), 11 W. R 62; Lucas v Gaieiaft (1782), 1 Bro. 
CO 134 ; Worgan v. Bydei (1812), 1 Ves & B. 20 

(«) Williams v Thomas, supra, oveuuling Marshall v. Smith (1865), 
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recover the land assigned is subject to the twelve years’ statutory 
limit (t), anti arrears are only recoverable for the period of six years 
prior to the commencement of the action (u). 

379. If, in an administration action, lands subject to dower are 
sold and the proceeds brought into court, the widow is entitled to 
be paid the capitalised value of her dower out of the fund (a); and, 
in ceitaxn cases, she has a similar right where the lands are com¬ 
pulsorily taken under statutory powers and the purchase-money 
paid into coni t (6). 


Suii-fvXT •!—Tnudents 

380. The effect of an assignment of dower, completed by the 
widow’s entry, is to vest in her a freehold estate lor life m the 
property assigned (?) 

381. A tenaiit‘i ’1 dower stands on the same footing with legaid 
to waste as other tenants for life mipeaclmblo lor waste (<l), and is 
therefore answmablo for voluntaiy waste committed either by hei- 
se.lt or a stranger (</), and may be restrained from committing such 
waste by injunction (e). 

If the lands assigned contain mines already opened, she may work 
them for her own benefit (/), but she may not open now mines, and 
flho has the right to prevent the heir from opening them (g). 

She may not cut timber, but if timber was cut after the 
husband’s death and before the lands assigned were sot out by 
metes and bounds, she is entitled during her tenancy in dower to 
the income of one thud of the proceeds ( h ). 

A tenant in dower is entitled to emblements, and to dispose of 
them, as in the case of a tenant foi life(i), and, if not disposed 
of, her executors or administrate!a aro entitled to them(/i). But a 
widow having a right to fieebench in copyhold lands, who forfeits 
the freebench by a second mainage, lias no right to emblements (l). 


5 (.if! 37; see title Limitation of Actions, Vol XIX. p 107, and, as to 
laches, see title hmurt, Y T ol XIII, pp 108 ft <teq , 172, note (t). 

(t) Williamt. v Thnma,, [1909] 1 I'll 713, 725. 0 A 

(u) Real Property Limitation Act, 1833 (3 & 4 Will 4. e 27), s 41, 
Snuthv Walsh (1838), 11 Eq R 167, Bam foul v Bam ford (1845), 5 
Hare, 203 ; and see !itle Limitation ok Actions, Vol XIX , p 103 

(a) Qlefsonv Byrne (1890), 25 L R Tr 3G1 

(b) lie IIaWn Estate (1870). L R 9 Eq 179 , and see title Compulsory 
Purchase of Land and Compensation, Vol VI p 115 

(c) Roire v Power (1805), 2 Bos & P (n r ) l, 34, II L 

(d) Co. Lift. 53, 54 , 2 Co. Inst 303, Tlambly v Troll (1776), 1 Cowp. 
371; Uony v Bony (1824), 1 Sim & St 568 , Vick in y Hamer (1860), 1 
Drew & Sm 284 , and see p 175. ante 

(c) Whitfield y Beuit (1724), 2 P Wms 240. 

(J) Stoughton v Leigh (1808). 1 Taunt 402 As to open and new 
mines, see title Mixes, Minerals, and Quarries, Vol XX, p 505 

( 7 ) DieJcmv ITamer (I860). 1 Drew X Sm. 284, and see title Mines, 
Minerals, and Quarrh'S, Vol XX , pp 514, 517 

(A) Bishop y. Bishop (184P, 10 L J (oh ) 302 

(») Statute of Merton, 1235 (20 lien 3, c 2), Co. Litt 55, Fisher V. 
Forhes (1734). 9 Vm. Abr 373, pi. 82 ; and see p 177, ante. 

(k) Keil 125, pi 84 

(l) Olmd's Case (1602), 5 Co. Rep. 116 a. 
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A tenant in dower is liable to a third o! the charges (m), and Shot. 6. 
must keep down a thud of the interest on mortgages (»), to which Estate in 
the estate out of which she is endowed is subject. Dower. 

382. A tenant m dower of a manor or part of a manor may interest on 

regrant copyholds at the customary routs and sea vices (o), and chai F* 
may hold customary courts for that pur pose ( p). Powers. 

A dowress may demise the land assigned to her ioi any term 
not exceeding twenty-one years, to take effect in possession*at 
or within one year after the making of the lease, piovided that 
the lease is by deed, at the best rent reasonably obtainable, and 
without any fine or other benefit in the nature of a fiin , the rent 
being incident to the immediate reversion (q). The lease must not 
be made without impeachment for waste, and must contain a cove¬ 
nant ioi payment of the lent, and a condition of re-entry on non¬ 
payment thereof for twenty-eight days after it becomes due, or any 
less specified period, and a counterpart of the lease must be executed 
by the lessee (q). Every such demibe is valul against the dowress 
and all persons claiming through or under hor deceased husband (a). 

Sect. 6 .—Concunent Estates. 

Sub-Sect 1 --In General 

383. Land can be held by several persons having simultaneous Oo-ownerahip. 
mteiosts, and these inteiests may be present or future. According 

to the nature of tho interests, the co-owmors are joint tenants (b), 
tenants in common (o), or coparceners (d); and there is a fourth 
form of co-ownerslnp known as tenancy by entireties («*), confined 
to dispositions to husband and wife duinig coverture, where the 
wife’s inter est is not her separate piopertv 

Suh-Sk’j. 2 —Joint Tuiann/ 

(l) Row At mm / 

384. Joint tenancy arises only by the act of a person ci eating Creation 
the estate, nevei bv act of law: but the act need not bo lawful (f). of joint 

‘ tenancy 

( m ) Co Ialt 211 a If t lie husband w is a tenant m tail, and aienl was 
reserved to the donor of tho estate tail, the dowiess must pay a thud of the 
rent, although the husband died without issue The estate tad, although 
determined, being continued foi liei benefit, the rent to wlin h it is subject 
is also deemed to continue for the benefit of the donor (ibid ) 

(n) See Palmes v Danbv (1701), Prec Ch 137 , Hamilton (Dule) v 
Mohun (Lord) (1710), 1 P Wms 118 

(o) ClatLev Pennifather (1584), 4 C<3 Hep 23 b 

(v) Gay v Kay (1599), Cro Eliz 661, and sec title Copyholds, Vol. 

VJI1, p 12 

(q) Settled Estates Act. 1877 (40 & 41 Viet c 18), s 46 , and sec title 
Landlord and Tenant, Vol XVIII, pp 354, 355, 358, 359. A dowress 
has act the powers of a tenant for life under the Settled Laud Act, 1882 (46 
& 4G Viet e 38), as slio docs not take undei a settlement (see ibid., 
b. 2 {5)), and is not included m the clasB of persons who are expressed to 
have such poweis (see ibid , ss 2 (5), 58 (1)) 

(a) Settled Estates Act, 1877 (40 & 41 Viot c 18), s 47 

(b) See the text, infra. 

(o) See p. 206, post. 

(d) See p. 210, post 

(e) Seep 211, post 

If) Littleton’s Tenures, s, 278; 2 B1 Com. 180, 181. Joint tenancy 



200 


Real Property and Chattels Real. 


s»». 6. Thus the tenancy may arise by grant, devise, or disseisin. Where 
Concurrent land is granted to two or more persons for the same estate, whether 
Estates. an estate of freehold or of leasehold, and no words are added indi¬ 
cating that the grantees are to take separate interests, they become 
joint tenants (g ). Tims, a limitation to two or more persons for 
their lives makes them joint tenants during their joint lives; and 
a limitation to them m fee or for years makes them joint tenants 
in fee, or joint lessees (li ); but a joint tenancy m fee tail can only be 
limited to a man and a woman who are capable of lawful mairiage (i). 
A joint tenancy is created by similar limitations in a will(/t) Further, 
two or more persons who onter into possession without title under 
such circumstances that the Statute of Limitations ( l ) runs in their 


can arise m chattels real and personal as well as in ical estate (Littleton’s 
Tenures, s 281): Morley v. Bird (1798), 3 Ves 628, 6.10, Shore (Lady) v. 
Billuigsly (J087), 1 Vem. 482 ; Barnes v. Allen (1782), 1 Bro. (' 0. 181; 
Willinq v Baiac (1731), 3 P Wms 113, 115; title Personal Phopertt, 
Vol XXII., pp 393, 394) 

(g) 2 B1 Com. 180. Morley v Bnd, supta An intention shown 
that the sur/ivor shall have the whole may, it seems, ovomde even 
words of severance (Clerk v. Clerk (1694), 2 Vein 323 , see also Ward v. 
Evaet (1699), 1 Ld Ruym 422, Stratton v Best (1787), 2 Bxo. O C. 233). 

(A) Littleton’s lemurs, b 277 , 2 111 Com 180; Feame, Contingent 
Remainders, p 35 A trust in a settlement after the death of suivivor 
of husband and wife to permit the ebildien to take the rents to them 
and their liens foi ever, makes them joint tenants in fee (Stuitton v. 
Zlesf, supra), and, if the estate is created without words of limitation, 
it is a joint tenancy foi lives; thus a limitation by deed to “issue 
male ” gives a joint tenancy for lives (Fitzhcrhert v Hcathcote (1771), cited 
4 Ves 794) 

( I ) Co Litt 25 b , ChalliB, Law of Real Property, 3id ed , p 366, see 
nolo ( l ). p 202, post 

( k ) 2 Bl. Com 180; 6 Cru Dig , lit 38, Devise, c. 15, s 1. The gift 
mav be either specific or residuary (Morley v. Bud, supra, Crooke, v De 
Vandes (J 803), 9 Ves 197,204; Walmsley v Foxhall (1863), 1 De G J 
&Sm 600, (’ A ; M'Donnell v. Jebb (i860), 16 1 Oh R 359), and either 
dncel or made through the medium of a tiust (Aston v Smailman (1706), 
2 Vern 55b , Bustard v Saunders (1843), 7 Beav 92) A limitation made 
to next ot km (Withy v 31 angles (1843), 10 Cl & Fin 215,11 L, Lucas v 
Brandieth (No 2) (I860), 28 Beav 274 (settlement); Baker v Gibson 
(1849), 12 Beav 101 (will)), and whethei described as such 01 inferred to 
as relatives (Eagles v Lj Breton (1873), L R. 15 Eq 148), or to issue (Hill 
v NaUer (1852), 17 Jur 224; Uobqen x Neale (1870), L II 11 Eq 48), 
or to legal personal representatives (If alter v Camden ( 3Iarquis) (1848), 
16 Sira 329), or next personal lepierentatives (Stockdale v Nicholson (1867), 
L R. 4 Eq 359; Booth v Vicars (1844), 1 Coll 6), or to children described 
as families (Burt v, Hellyar (1872), L R 14 Eq 160), family (Woodx Wood 
(1843), 3 Hare, 65; Gregory v. Smith (1852), 9 Hare, 708), 01 simply as 
children (Oates d Hatherlcy v Jackson (1742), 2 Stra 1172; Binning v. 
Binnmq, [1895] W N 116; Mence v. Bagster (1850), 4 De G & Sm. 162; 
Kenu orthy v. Ward (1853), 11 Hare, 196; Noble v Stow (1859), 29 ifeav 
40!)), may constitute the donees joint tenants. A gift may create a joint, 
tenancy between parents and children (Mason v. ularke (1853), 17 Beav 
128; Jury v Jury (1881), 9 L. Jt. Ir. 207 , and see Armstrong v Armstrong 
(1869), L R 7 Eg. 518) As to a gift to two persons for their joint lives 
with a contingent remainder over to the survivor m fee, see Vick v. 
Edwards (1735), 3 P. Wms. 372; Be Harrison (1796), 3 Anst. 836; Quarm 
v. Quam, [189211 Q. B 184, Doe d Young v Sotheron (1831), 2B & Ad. 
628; Barkery ffyta {1727), 3 Bro. Pari Oae 104. 

(J) See tide Limitation of Actions, Vol. XIX., pp. 104 et seq. 
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favour acquire a possessory title in joint tenancy (m), unless the 
circumstances are such as to show that they have several interests («). 

There are, however, special cases m which, notwithstanding 
the absence of words of severance, a court of equity will declare a 
tenancy in common (o). 

385. At common law, a corporation aggregate cannot be joint 
tenant with an individual or another eoipoiation aggregate, whether 
of freeholds («) or of chattels real (b ); nor can a corporation sole 
be joint tenant with an individual or another corporation sole of 
freeholds (c), though perhaps it is otherwise as regards chattels 
real (d). But by statute (e) bodies corporato are put on the same 

(m) Ward v ll'md! (1871). 6 Ch App 789, Bolling v. Hobday (1882), 
31 W R 9 ; Smith v Savage , [1906] 1 I R 469 This corresponds io the 
old rule that a joint estate might be gamed by disseisin (Little! on’s Tenures, 
a 278; 2 B1 Com 181), provided the disseisin was to the use of the 
disseisorB , but a disseisin to the use ot one made that one solo tenant 
(Littleton’s Tenuies, s 278) 

(n) Thus, whcie benefit lanes entitled aB tenants in common acquire 
!lio legal estate by possession, they acquire it as tenants in common 
(MiicConnacI: v. Courtney, [1895] 2 I R 97, Mai ten v. Kearney (1903), 36 
1 L T. 117); but ll some benelieianes enter to tho exclusion of the rest, 
they acquire the legal title m their own shares as tenants m common, and 
in the other shares as joint tenants (Smith v Savage, [1906] 1 I R 469) 
In Be Brown, Coyle v HL'Fadden, [1901] 1 I. R. 298, this distinction was 
oveilooked , and see title Limitation of Actions, Vol. XIX , p 157 In 
a case where equitable tenants in common acquired tho legal estate by 
giant it was Leld that the tenancy in common merged in the joint tenancy 
created by the giant nt the legal estate (Be Selous, Thomson v Selous, 
[1901] 1 Oh 921); and see p 334 .post 

(o) Thus, a conveyance to purchasers who provide the pmchase- 
monoy in unequal shaios may constitute them tenants in common, not¬ 
withstanding the form of ibe conveyance (Robinson v Preston (185S), 

4 K & J 505, and Reo Taylor v Fleming (undated), cited Freern. (on ) 23; 
Bujdcn v YalUer (1751), 3 Atk 731,735, Rea v Williams (even 1730), 
Sudgen, Vcndois and Purchasers, Jlth cd , Appendix xxi (conveyance), 
Avelmgv inupe( 1815), 19 Ves 441 (contract to purchase)) Parol evidence 
as to suirounilmg eiicum&tances and subsequent dealings ( llamson v Barton 
(1860), 1 Joliu & 11 287, Palma v Rich, [1897] 1 Oh 134, 143), but not 
apparently as to statements of the paities ( Harrison v Barton, eiipia), is 
admissible evidence oi intention to hold as tenants m common li an 
intention to create a tenancy m common appears on the face of the con¬ 
veyance, contribution to the purchase money in equal sltaies does not 
convert such tenancy into a joint tenancy (Fleming v Fleming (1855), 

5 I Oh R 129). As to the case of mortgagees, see title MoimiAt-n, 
Vol XXI, p 117, and, as to purchases by paitners, see title Pathnek- 
ship, Vol XXII, pp 5 et seq , 52 Moreover, provisions for elnldicn under 
a marriage settlement aie, ll possible, construed as tenancies in common 
(Taggart v Tuggait (1803), 1 Scb &Lef 84, 88 , Rigden v. Vallie>, aipia; 
Manyaty Toumly (1748), 1 Ves. Sen 102 ; Re BcllinC Trust (1871), L R. 
12 Eq 218 , Mayn v Magn (1867), L R 5 Eq 150; Liddard v Liddard 
(1869), 28 Beav 266); and as to the nature ot, and usual piuvisions con¬ 
tained ni, such settlements, see title Settlements 

(a) Bac Abr., tit Jomt Tenants (B), 2 Ill Com. 184 As to the acquisi¬ 
tion of land by corporations, see title Corporations, Vol VIII., pp 371 
et seq 

(b) See Law Guarantee and Trust Society v. Banlc of England (Governor 

6 Co.) (1890), 24 Q. B D 406,411. 

(c) Littleton’s Tenuies, a 297 ; Co. Litt. 189 b, 190 a 

(d) See Co Litt. 190 c. 

(«) Bodies Corporate (Joint Tenancy) Act, 1899 (62 & 63 Viot. & 20). 
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footing as individuals as regards the holding of real property in 
joint tenancy. 

(ri) Incidents 

386 Each joint tenant has an identical interest in the whole 
land and every pait of it. The title of each anses by the same 
act (f); the interest of each is the same in extent ( 7 ), nature (k), 
arid duration (i) ; m the case of freeholds, the seisin, and, in the 
case of leaseholds, the possession, is vested in all; none holds any 
part to the exclusion of the others (A); and at common law the 
interest of each must vest at the same time (l). These are the four 

(/) 2 B1 Corn 180. 

( 7 ) That is- until severance, each has the whole, but upon sevciauoe 
each has an aliquot part— a half or less—according to the number ol joint 
tenants As to severance, see p. 204. post 

(h) Then' can bo no joint tenancy between owners of a freehold and a 
term, or oi a freehold m possession and a freehold in reversion (Co Litt 
1 S 8 a) 

( 1 ) That is, the estates, so fur as regards the joint tenancy, must lie the 
same, though one joint tenant may have a further estate m scxer.iltv 
Thus a grant to A and 15 tor their lives, and to the hens of A , gives a 
joint tenancy to A and 15 for then lives, and the remainder in lee to A 
(Littleton’s Temin s, a 285; 2 151 Com 181) RirE Coke piobably refers 
to such a limitation when he speaks ol “ two joint, tenants, the one for 
life and the other in fee ” (Co Lift 188 a) But m one ease the ellrct ol a 
severance is to give the joint tenants separate estates of different duiatron 
Thus, it thei e are joint tenant s for life, each has an estate for the joint lives, 
with the chance of taking as survivoi an estate for the rest of lus life but 
upon a severance each has an estate in a moiety for Ins own lilt* Hence, 
unless they should die together, the severance must be to the advantage 
of the remainderman (Co Lilt 191 a; 2 B1 Cora L87), and it is the same 
if the limitation is to the joint tenants for their lives, and the life of the 
survivor of them, since this last limitation expresses no more than the law 
implies and is superfluous (Co Litt 191 a , 2 Treat on, Abstracts of Titles, 
63) In a limitation to two and the survivor of them in fee simple, the 
reference to the survivor turns the ('state into a joint estate for lives with 
a contingentfeo simple in remainder to the survivor (Go Lift 191 a, n 1; 
Van Gruiien v. Foxwell, Foxuell v Van Ctulten, [18971 A. 0 658, 678), 
see note (a), p 222, poit Hence, where it is intended to limit u joint 
tenancy in fee these words must not be inserted (Co Litt 191 a, Butler’s 
note, 1 ; Challis, Law of Heal Property, 3rd ed , ]> 368) 

(7i) Joint tenants are seised of the land per mie et per tout (Littleton’s 
Tenures, s 288), which is sometimes enoneously thought to mean by the 
half and by the whole Toil the effect of “ mie ” is “not in tho least ” 
(see Murray v Hall (1849), 7 C B 441, 455, note), and the true mean¬ 
ing is given by Sir E Coke: "each joint tenant holds tho whole and 
holds riot bin",'that is, he holds tho whole jointly and nothing separately ” 
(Co Litt 186 a) 

(/) Thus, if there is a grant to A. for life, remainder to the right heirs of 
]< .md C , this is a contingent remainder to the heirs of B. and G as tenants 
in (opinion, since the heirs are not ascertained till the respective deatliB 
oi 1> and C., and therefore vest at different times (Co Litt 188 a); and a 
giant, to two persons who cannot marry and the heirs of their bodies gives 
them joint estates for life rfnd several inheritances (Littleton’s Tenures, 
SB 283, 284 ; Co. Litt. 182 a et seq., Cook v. Cook (1706), 2 Yem 545, 
546; see I'Varne, Contingent Remainders, 36) As to a similar gift to two 
persons who can marry, see Co. Litt 20 b, 26 b; and see Edwards v. 
Champion (1853), 3 I)e G M. & G. 202, 216; Ee Tiverton Market Act, 
Ex parte 'lamer (1856), 20 Bcav. 374; Huntley’s Case (1573), Dyer, 326 a; 
Pery v. White (1778), 2 Cowp 777. 
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unities of title, interest, possession, and time (m). But in joint Skct - *• 
tenancy arising by limitations under the Statute of Uses(n), or Concurrent 
under devises by will (o), the fourth unity is not essential, and the Estates, 
inteiests of the various joint tenants may vest at different times. 

387. From the fact that each joint tenant is seised of the whole incidents 
it follows that the appropriate mode of conveyance when one joint 
tenant wishes to vest the entne interest m the other joint tenanbor tenants 
joint tenants is by release (p) and not bv grant (q), and that in 
actions relating to the joint estate, one joint tenant cannot sue or 
bo sued without joining the others (a). Moreover, the death of one 
joint tenant creates no vacancy m the seisin or possession, bis 
interest is extinguished; if there were only two joint tenants, the 
survivor is now seised or possessed of the whole; if there were more 
than two, the survivors continue to hold as joint tenants. This 
incident, which is called the jus ac.cn siavii, is the most imjiortant Jut 
featui e of j oint tenancy (b). accreuendi. 

388 At common law no action of account could be maintained Account 
by a joint tenant against another joint tenant who had occupied ]oint 

the whole pioperty unless he had constituted the occupying tenant enan 

(m) 2 El Com 180, 2 Oru Dig, tit 18, Joint Tenancy, c I, s 11. 

Blacks!one seems to have been the hist to perceive the four unities, and ho 
ustsh them to analj se tho differences between the vanous terms of co-owner¬ 
ship with much ingenuity Chalks’s disparagement seems uncalled for 
(Ohollis, Law of Real Property, 3rd cd , p 307 , compare 2 Pieston, 

A hi- 1.1 acts of Titles, 62) 

(») 27 llt'ii 8, e 10, seo Co. Litt 188 a, Rales v lhsleq (1673), Poll. 

360. 373, Sussex (Bail) v Temple (1008), 1 Ld Iiaym. 310, filiation 
v Beal (17S7), 2 Bio C C 233 , Doe d Hallcn v. honnionqo (1803), 3 
Last, 533, 2 Preston, Abstracts of 'Pities, 67 , Blaokstone bungs all joint 
estates within the unity ot time by making iuture uses relate back to the 
time ot the oiigmal limitation But m fact uses aio not wiLlnn this unity 

( o ) Date* d Jlattcrleyv Jacl son (1742), 2 Stia 1172, Ken wot Iky v Waul 
(1853), 11 Hare, 106; Motqav v Biitlen (1871), L It 13 Eq 28; 
llmnuiq v Bminnq, (1805J W N. 11G, and see Suilees v. Suilees (1871), 

L It 12 t.q 400,106 But a remamdei which is to vest only m such ol a 
class as attain twenty-one years cannot be a joint tenancy (Woodqalc v 
Unwin (1831). 4 Smi 120 , see 11)e G E & J 74; Hand v Kotik (1803), 

10 Jui (N & ) 7) 

(p) Co Litt 9 b In sueb a ease the lelease operates by citinguishment 
of the estate of the rclea&ot, and the entirety is then vested exclusively id 
the other joint tenant or joint tenants But it tho release is made by A , 
one of three joint tenants A , B and O , to anothei B sololy, this operates to 
paRS the cstato {mitter Veslate) of A to B , and is a severance as legaids 
that share , so that B holds the undivided third part as tenant m com 
mou with himself and 0 , and the undivided two thud parts aie held by 
B and C as joint tenants (Littleton’s Ti nures, ss 304, 312) As to 
severance, see p 204, post 

(i/)'A grant will, however, be construed as a lelease (Chester v. Willan 
(1670), 2 Saund 96, Eustace v Scawen (1624), Cro Jac. 696), see title 
Deeds and Other Instruments, Vol. X, p 440. 

(a) Littleton’s Tenures, s 321 ; 2 B1 Coin. 182 

(b) Littleton’s Tenuies, & 280; Co Litt. 181a, 2 B1 Com 183, 3 
Preston, Abstiaets of Titles, 57. But it does not follow that the chance 
of survivorship is always of the same value to each joint tenant. Thus, 
upon a joint estate to A and B for the life of A , if B dies A. has the 
whole by suivivorship, hut if A. dies there is nothing for B. to take (Co 
Litt. 181 b). 
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hie bailiff, so as to make him liable to aocount as such(c); but a 
right to account as between joint tenants is given by statute (d ); 
and an action of account lies under the statute where the joint 
tenant has been in sole occupation, as well as where he has been m 
receipt of the rents ( e ). 

A joint tenant cannot compel the other joint tenants to contri¬ 
bute to the cost of repairs (J); but, in a partition action, he is 
allowed sums properly spent on substantial repairs and improve¬ 
ments^); and, m such an action, he can be charged with any 
excess of rents and profits received by him(/t), or, rf he has been 
in sole occupation, with an occupation iont(i). 

Joint tenants are not in a fiduciary relation to one another so ns 
to be under the disabilities or liabilities attaching to that relation (j). 

(in) Severance. 

389. The continuance of the joint tenancy depends on the main¬ 
tenance of the unities of title, interest, and possession; and the 
destruction of any of these unities leads to a severance of the 
tenancy, and to the creation either of a tenancy m common, or of 
several tenancies (/,). 

The unity of title is destroyed when one joint tenant assigns (D 
or mortgages (m ) his share to a third person , if theio are only two 
joint tenants, this creates a tenancy in common between the 
assignoe and the other joint tenant ( l ); if there are more than two, 
it creates a tenancy in commou as between the assignee and the 
other joint tenants; although, as between the latter, the joint 
tenancy continues (w). The etfect is the Bame wlieie one joint 
tenant becomes bankrupt (o). 

Where one of two joint tenants in fee gi ants his interest to a 
stranger for life, the freehold is m the other joint tenant and the 

(c) Co Litt 186 a, 200 b; Pulteney v Warren (1801), 6 Yes 72,77 

id) Stat (1705) 4 & 5 Anne, c 3, s 27; and in equity one eo-owner is 
liable to account at the suit of tlie others ( Shelly v ITinson (1685), 1 Vern 
297); and see title Partition, Vol XXI, pp 851, 852 

(e) Eason v Ueodtrson (1848), 12 Q B 986 As to the effect of leases 
by joint tenants, see title Landlord and Tenant, Vol XVIII., p 343 

(f) Leigh x Dusktsm (1884), ICQ B P 60. O A 

(g) Swan v. Swan (1819), 8 Price, 518 , Pasroe v Swan (1859), 27 Beav. 
608 , Leigh v Diekeson, supra, and see title Partition, Vol XXI., p. 851. 

(h) llyde v Hmdly (1794), 2 Cox, Eq Cas. 408, Lormer v. Lorimer 
(1820), 6 Madd 363 

(t) Turner v. Moigan (1803), 8 Ves 143, 146; Teasdale v Sanderson 
(1864), 33 Beav. 534 But an occupation rent cannot be set off against 
the occupying co-owner’s share of the proceeds of sale as against a mort- 
gngee, though it might have been set off as against him personally (JJillv. 
hidm, [1897] 2 Ch. 679; and see title Partition, Vol XXI, p 851) 

(j) Kennedy v. De Trafford, [1897J A C 180; see title Trusus and 
Trus'iens 

(1) See 2 B1 Com 185. As to these unities, see pp 202, 203, ante 

(l) Littleton's Tenures, r. 292, Partnche v Powlel (1740), 2 Atk. 54; 
Dahi v Atdworth (1863), 151. Ch. R. 69 (marriage settlement) 

(m) I <>ilc v. Stone (1709), 1 Salk. 158; Be Polhud’s Estate (1863), 3 De 
C. J. A Sin 541, C A.; and see Be Sharer, Abbott v Shaier (1912), 57 
M Jo. 60 

(») Littleton’s Tenures, s 294 As to a release by a jomt tenant to one 
of the other iclnt tenants, see note (p), p. 203, aide 

{o) Since his skate vests in his trustee m baukmptcy, see Be Butler's 
Trusts, Hughes v Anderson (1888), 38 Ch. D 286, C. A. 
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grantee by different titles, and consequently they are tenants in Skt.8 . 
common ( p). In such case, however, the joint tenancy is only Concurrent, 
suspended: if during the suspension either the grantor or the other Estates, 
quondam joint tenant dies, there is no right of survivorship, and 
the tenancy is permanently severed ( q ), but if the grantee dies 
during the joint lives, the joint tenancy revives (r). 

A loase for years by one of two joint tenants in fee of his share Lease for 
does not, it seems, sever the joint tenancy, and it is binding on* the ye" 8 
other joint tenant after the death of the lessor, whether the lessee 
enters during the life of the lessor or not (s); but, whom a term of 
years is held in joint tenancy, a lease by one joint tenant for a 
term loss than the residue sovers the joint tenancy (t). 

A mere contract to sell a share (a), or a covenant m a marriage Contract to 
settlement to settle a share (b), even where the title to the pi operty 8 ® 1 y 1 e ° r ant 
accrues after the marriago (c), or even if the covenantor was an to settle 
infant at the date of the settlement and has not avoided it at 


majority {cl), effects a severance. 

But a more declaiation does not effect a sovoi anee (V), nor can Acts not 
a seveianee lie effected by will(/), or by tlie marriage of a female effcctin s 
joint tenant (fl). severance 


(p) Littleton's Tenuies, k 302 , Co Litt 191 b 

(q) For the nght of survivoislnp to accrue, the land must be bold in punt 
tenancy at tin: time of tbe death of him that dies first (Co Lit! 188 a) 

(r) Co Lilt 193 a; 2 Preston, Abstracts of Titles, 59 , but sec Oliallm, 
Law of Real Piopnly, 3rd ed , 337, n. 

(.s) Littleton’s Tenures, s 289, Co Litt 185 a, conha, Cleric v Civic 
(1694), 2 Vern 323, where, however, the lease was for eighty years In 
Avon (1560), Dyer, 187 a, it was thought that the lessee would hold dis¬ 
charged horn the rent, but this is doubtful A lease of the whole pro petty 
by both joint teuauts, whcio the rent is resen ed to them jointly, dot's not 
sever or suspend the joint tenancy ( Palmer y Rich, [1897J 1 Ch 134) 

(t) Co Litt 192 a, Littleton’s Touiues, s 319, Sqm's Cose (1584), 
Cro Ehz 33; 2 Preston, Abstiacts of Titles, 60, Cow per v Fletcher 
(18G5), 6 B & S 464, 472; Connolly v Connolly (1866), 17 1 Ch R 208, 
223 , but an incumbrance created by ajoint tenant, such as arentcharge or 
profit d prendre, which does not pass an mteiest in the land itself, is not 
binding on the surviving joint tenant, since jus acerescendi pmfeituroneribus 
(Littleton’s Tenures, s 286, Co Litt 185 a; 2 Preston, Abstracts of 
Titles, 58), and see Abergavenny’s {Lord) Case (1607), 6 Co Rep 78 

(a) Brown v, Ramdle (1790), 3 Ves 256; Kingsford v Ball (1852), 
2 Giff., Appendix l.; compare Musgrave v Dash wood (1688), 2 Vern 63 

(b) Caldwell v Felloices (1870), L R. 9 Eq. 410, Baillxe v Treharne 
(1881), 17 Ch D. 388 

(c) Re Hewett, Hewett v Hallett, [1894] 1 Ch 362 

(d) Burnaby v. Equitable Reversionary Interest Society (1885), 28 Ch D. 416. 

(e) Partnche v. Powlet (1740), 2 Atk 54; Moyse v. Gyles (1700), Pree 
Ch. 124. 

{f) 2 Cru. Dig., tit. 18, Joint Tenancy, c 2, s. 19 The Wills Act, 
1837 O Will 4 & 1 Viet. c. 26), replacing stat. (1815) 55 Geo 3, c 192, does 
not place copyholds on any different fooling fiom freeholds m this respect. 
Before the earlier statute, however, a surrender to the use of the will worked 
a severance (Co. Litt 59 b; Porter v Porter (1604), Cro. Jac. 100; Qale v. 
Qale (1789), 2 Cox, Eq. Cae 136; Edwards v. Champion (1847), 1 De G. 
& Sm. 75 ; Edwards v. Champion (1853), 3 De G. M. & G 202, 216, 217). 

\g) Co Litt. 186 b ; Bracebridge v. Cooke (1572), Plowd 416; Palmer v. 
Rich, supra, Re Hobav, Lonergan v Hoban, [1890] 1 J. R. 401; and see 
Armstrong v. Armstrong (1869), L. R. 7 Eq. 518, Re Baiton’s Will Trusts 
(1852), 10 Hare, 12; Re Butler’s Trusts, Hughes v Anderson (1888), 38 
Ch. D. 286, C. A„ ovejiulmg on this point Bailho v Treharne, supra 
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390. The unity of interest is destroyed, and the joint tenancy 
severed, when there are joint tenants for life, and one of them 
acquires tho entirety of the reversion^); or where there is a 
tenancy for life, remainder to joint tenants in fee, and the tenant 
for life grants his estate to one of the joint tenants (i). 

If joint tenants entor into a mutual agreement to hold as tenants 
in common there is a soverauce {k). 

Subsequent conduct of all the joint tenants may effect a sever¬ 
ance (/); but the meie fact that the joint tenants employ the land 
for the purposes of a partnership business does not sever tho joint 
tenancy ( m ). The receipt of a share of the proceeds of sale of part 
of an estate does not sever the joint tenancy as to the rest(i/). 

391. Tho unity of possession is destroyed, and the joint tenancy 
severed, upon a partition («) of tho land between the joint tenants , 
and tins may be either by agreement or eompulsoi i!y (//). 

Sue -Sect 3 — Tenancy in Common. 

(l.) How \nsinq 

392 A tenancy in common differs from a joint lenancj in that 
it requires neither unity of title, interest, nor time, but only unit) 
of possession (c) It may be created (I) by express hmnaaon , 
(2) by any severance of a joint tenancy or ot a tenancy in copar¬ 
cenary which leaves the unity of possession untouched; or (3) by a 

(h) Wiscot’b Case (155)9), 2 Co llep 60 1). The one, A , aoqumng tln> 
rcveinjon holds an undivided moiety m ice, the other moiety is hold by 
the othor joint tenant, 15, foi We, icmainder to A m tee , this diveivity 
of interest severs tho joint, tenancy (Co Lilt 182 b) 

(i) Thus if the limitations aie to A foi life, remainder to B and C. in fee, 
and A. giants his life estate to B , B is immediately entitled to one un¬ 
divided moiety m fee, and to tho other moiety tor the We oi A, with 
lemamder to C in fee (Co Lift 182 b, 183 a) But it A surrenders his 
hie estate to B , this enuies to the benefit ot both B and C , and they are 
joint tenants m fee in possession (Co Lilt, 183 a, note (2)) 

(/:) 2 Ciu. Dig, til 18, Joint Tenancy, c JI, s. 46, Fiewen v. Belfe 
(1787), 2 Bro C C 220; If i lliams v. Uensman (1861), 1 John. & II 546 
An agreement by joint tenants for disposal oi the pioperty by then 
respective wills, followed by the makmg ot wills accordingly, opeiatcs as 
a seveianeo (Be Wilfoid’i Estate, Taylor v Taylot (1879), 11 Ch D 267). 

(i) Williams v, Uensman, supra. Palmer v. Bich, [1897] 1 Ch 134, 
Wilson v. Bell (1843), 5 I. Eq R 501; J ad son v Jackson (1804), 9 Yes 
691, 598, 604. 

(m) Brown v. Oakshot (1857), 24 Beav 254; Ward v Ward (1871), 6 
Ch. App. 789; and see titles Equity, Vol XIII, p 69, Partnership, 
Vol XXII., pp. 52, 66 As to co-owners of mines and quarnos, see titlo 
Mines, Minekais, and Quarries, Vol. X\ , pp. 511—513. 

(ri) T/cakv. MacDowall (1862), 32 Beav. 28, 30 1 

(a) As to partition generally, see title Partition, Vol XXI, pp. 809 
etseq 

[b) At common law coparceners could compel partition, since the joint 
ownership was imposed on them by act of law, hut joint tenants and 
tenants m common could only make partition by agreement (Littleton’s 
Tenures, ss 290, 318). A statutory right to paitition was conferred on 
them by stat (1540) 32 Hen 8, c. 32; and see title Partition, Vol. XXI., 
p. 834, note (r) 

<e) Littleton’* Tenures, 8, 292, Co, Litt 189 a, 2 Bl Com 191.' 
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limitation which m form creates a joint tenancy, but under which 8SOT 6 - 
the ultimate estates will vest at different times ( d ) Concurrent 
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393. A tenancy in common is created by ei press limitation _ 
when land is granted to two persons to hold, the one moiety to one ^^ preM 
in fee simple or for some other estate, and the other moiety to the * 
other, whether for the same or a different estate(V); or, without 
expressly giving the land in moieties, it is sufficient to use words 
signifying that the grantees are to take divided interests; where, 
for instauee, they are to hold equally between them (/). or to them 
aud their respective heirs (g\ 


(d) Theie may also be tenants in common by pi< script ion (Littleton’s 
Temiies, s 310), ? e , in propoi ty a title to which can be gamed by pre¬ 
scription In iegaid to land, possession does not gi\p a title positively 
by proscription, hut negatively under the Statutes ot Limitation As to 
the acquisition of such a title in joint tenancy, see pp 200, 201, unit , and 
see title. Limitation of Actions, Yol XIX . p 130 

(c) Littleton's Tenures, s 298 

(f) 4 I’m Dig, tit 32. c 22,s 58, Hamell v Huni (1701). Tree Oh 
163, Fisher v I Vigg (1701), 1 T Wms 14, Riqden v Father (1751), 2 
Vrs Sen 252, Gvodhile. d Hood v Stokes (1753), 1 Wils 341 , see Bors 
v Noswell (1668), 1 Lev 232 , Anon (1684). 2 Vent 365 

(g) Fleming v Fleming (1855), 5 I Ch It 129 (a ease of an annuitj 
charged on land where the autlionties are fully discu-sed) But in a grant 
to two poisons jointly and seveially, the woid “ seveially, ’ is void, and they 
are joint tenants (Shnqsby's (‘use (1587), 5 Co Rep 18 b, 19 a) A con¬ 
veyance of land to two persons m moieties eieates a tenancy in common 
between them (Co. Litt 199 b), and a grant ot a moiety eieates a tenancy 
in common between the grantor and grantee (Co Litt 190 b) So if a wiil 
duocts that piopeity is “ to be divided ’ (Feat v Chapman (1750), 1 Vos 
Sen 542; Ar/iermaii v Bonows (1814), 3 Yes A B 54), or “to be 
equally divided ” [Philips Philips (1701), 1 1‘. Wms 34, Bailer v Giles 
(1725), 2 P. Wms 280; Jollifev Fast ( 1789), 3 Bro C. C 25. Turnery. 
Whittaker (1856), 23 Reav. 196, Lucas v Goldsnud (1861), 29 Roav 657; 
Anns v Bennet (1862), 4 Do 0 E A J 327), or “ to be distributed in joint 
and equal piojioilions ” (Eltneke v. Flinrke (1767), Amb 656. Gibbon v. 
Warner (1585), 14 Vm Abr 484, 485), or that the parlies are to ‘ paitici- 
pato ’’ (Robertson v Fiaser (1871), 6 Ch App 696), oi if the gift is to or 
amongst persons “ equally ” (Lewen v Jhrdd (1595), Oro. Eliz 443, Denn 
d Gaskin v Gashn (1777), 2 Cowp 657), or “share and »haie alike” 
(Ueathe v. Ueathe (1741), 2 Aik. 121, Petty v Woods (1790). 3 Ves 204), 
or “ m equal shares and proportions ” (Paynev. Webb (1874). L It. 19 Kq 
26), oi “in moieties” (Harrison v. Foieman (1800), 5 Yes 207), or 
“ amongst ” (Riehatdson v Richardson (1845), 14 Sun 526), oi “ between ” 
(Lashbrool v Cock (1816), 2 Mer 70; AAG v. Fletcher (1871), L. R 13 Kq 
128) the donees; or is guen to them “ respect ivelv ” (Stephens v Hide 
(1734), Cas temp Tulb. 27, Hawes v Hawes (1747), 1 Ves. Sen 13; 
Marryat v. Toumly (1748), 1 Ves Sen 102, Folkcs v. Western (1804), 9 
Vos 450 , Jhn is v Bennet, supra , Pander plank \ King (1843), 3 Hare, 
1, He Moore's Settlement Trusts (1862), 10 W R. 315, but see Re 
Hodgson's Trust (1854), 1 K & J. 178, Ilolmn v. Neale (1870), L R. 11 
Eq. 48), or “to each” (Hatton v Finch (Dm), 4Beav 186), or to each 
“ and their respective hens ” ( Gordon v Atkinson (1847), 1 De G. & Sm 
478 ; Re Tiverton Market Act, Ex parte Tanner (1855), 20 Beav. 374; Re 
Atkinson, Wilson v Atkinson, [1892] 3 Ch. 52), a tenancy m common is 
created; and see Thorowqond v. Collins (1627), Cro. Car 75; Sheppard v. 
Gibbons (1742), 2 Atk. 441; Loveacres d Mudge v. Blight (1775), 1 Cowp. 
352. A gift to “ next of km according to the Statute of Distributions ” 
will create a tenancy in common (Fielden v. Ashworth (1875), L. R. 20 
Eq. 410, Re Richards, Davies v. Edwards, [1910] 2 Ch. 74; Buttock v. 
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395. A tenancy in common arises under the ultimate limitation 
in a grant to two persons, who are not capable of marriage, and the 
heirs of their bodies. The two grantees are joint tenants for life, 
but the titles of the heirs vest at different times, and they take as 
tenants in common in tail (i); and when, without such prior life 
estate, the limitation is to the heirs of two living persons, the heirs 


Downes (1860), 9 If L. Cas 1; Re Ranking’s Settlement Trusts (1868), L. R 
6 Eq. 601, not tollowmg Re Greenwood's iVill (1862), 8 Jur. (n. s ) 907, and 
Horn v Coleman (1853), 1 Sm & G. 169); but it is otherwise it the reference 
to tlio statute is merely for the purpose of indicating the beneficial les 
(Withy v Mangles (1843), 10 Cl. & Fm. 215, H. L , Elmsley v Young (1835), 

2 My. & K. 780; Tiffin v Longman (1852), 15 Beav 275, Eaqles v Le 
Breton (1873), L. R. 15 Eq 148, compare Ee Gray's Settlement, Akets v. 
Sears, fl896] 9 Ch 802) Fuither, a reference to “ shares ” will couveit 
wliat would otherwise be a joint, tenancy into a tenancy in common (Gantv 
Laurence (1811), Wight 395, Ive v King (1852), 16 Beav 46; Alloway 
v. Alloway (1843), 4 Dr. & War 380, Jones v. Jones (1881), 44 L T. 
642 , Kew i Rouse (1685), 1 Veni 353) As a question of construction, 
expressions apparently indicating a joint tenancy may be controlled by 
other expressions conteirmg a tenancy in common (Re Wilder's Trusts 
(1859), 27 Beav 418 ; Booth v Abington (1867), 3 Jui. (N S ) 835; Oakley 
v. Wood (1867), 16 L. T 450; Paterson v. Rolland (1860), 28 Beav 347, 
Ryves v. Ryves (1871), L. R. 11 Eq. 539 ; see, however, Cookson v Bingham 
(1853), 3 De G M &G 668 , C. A ; Jolliffev East (1789), 3 Bro C C 25; 
Jury v Jury (1881), 9 L R Ir. 207 ; Barker v. Gyles (1727), 3 Bro Pari 
Cas. 104; Edwaides v Jones (1864), 33 Beav 348; Yarrow v. Knightly 
(1878), 8 Oh. D. 736, C A ) As to the efleet of words of survivorship in a 
gift, see Russell v. Long (1799), 4 Ves 551 , Btndon (Lord) v. Suffolk (Bail) 
(1707), 1 P. Wms 96, Perry v. Woods (1796), 3 Yes. 204; Ashfotd v Blaines 
(1831), 21 L ,1 (cti ) 490 , compare Moore v Cleghom (1847), 10 Beav. 
423, Huddeheg v. Adams (1856), 22 Beav. 266 On the othei hand, 
expressions indicating a tenancy in common may be modified by a subse¬ 
quent dear expiession of intention to create a |omt tenancy (Stephens v 
Fide (1731), Cas. temp. Talb 27, Malcolm v Mm tin (1790), 3 Bro C C 
50, Aimshong v Eldndge (1791), 3 Bio C (' 215; Daly v. Aid worth 
(1863), 15 1 (’ll R 69, Cransuick v Peat son, Pearson v Cranswick 
(1862), 31 Beav 624, Townley\. Bollon (1832), l My. & K 148, M'Der- 
mottv. Wallace (1842), 5 Beav 142 , Peatre v Edmeadcs ( 1838), 3 Y & C. 
(ex.) 246; Ashley v Adtlcy (1833), 6 .Sim 358, Begley v Cook (1856), 

3 Drew 662, Alt v Vicgoni (18361, 8 De G. M &G 221 , C A ; llurdv 
Lenthall (1649), Sty 211 , eornpaie Wtiles v. Douglas (1847). 10 Beav 47; 
Anow v. Melhsh (1847), 1 l)o G & Sm 355 , Ewmgton v Penn (1852), 16 
Jui. 398 , Ilawktns v Unmet ton (J.848), 16 Sim 410 ; Re Drakeley's Estate 
(1854), 19 Beav. 395: Turner v. Whittaker (1856), 23 Beav. 196 ; Re 
Lavenck's Estate (1854). 18 Jur- 304, Aichcr v. Legq (1862), 10 W. R 
703; Wills v Wills (1875), L R 20 Eq. 342; Re Hutchinson's Trusts 
(1882), 21 Ch D 811 ; Abrey v Newman (1853), 16 Beav, 431, Swan 
v Holmes (1854', 19Beav 471; Satelv Sarel (1856), 23 Beav. 87 ; Lilly, 
hll ( 1857), 23 Beav 446; Brownv. Jaivis (1860), 2 Do G. F. & j' 168) 
Theie may be a tenancy in common with an express gift of benefit of 
survivorship (Doe d Borwellv. Abey (1813), l M. & S 428; Hatton v Finch 
(1841), 4 Beav. 186; Re Drakeley's Estate, supra, Conmeev Taaffe 
(1861), 12 I. Ch. R 338; Hadddsey v Adams, supra; Cliallis, Law of 
Real Propci ty, 3rd ed , p. 368) 

(h) Littleton’s Tenures, s. 292. As to severance of a joint tenancy, see 
p. 204, ante, and, as to coparcenary, see p. 210, post). 

(t) Littleton Tenures, s. 283; Hales v. Sisley (1673), Poll. 369, 373 ; 2 
Bl. Com. 192; 2 Preston, Abstract* of Titles, 76. 
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have contingent leinainders as tenants in common, since their estates 
will not vest at the same time (/«.). 
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396. Inasmuch as tenants m common are not required to have Nature of 
unity of title, they have several freeholds, while joint tenants and tenaDl ^ m 
coparceners have one freehold (/); and inasmuch as they are not 
required to have unity of interest, they may be entitled to the land 
in unequal shares, and for estates which are unequal m duration. 

Thus, the land may be limited in unequal shares on the creation of 
the tenancy, or, after limitations in equal shares, inequality may 
arise from several of these shares becoming vested m one of the 
tonants in common ( m ); and, although the entire fee in each shaie 
must be disposed of either m possession, remainder, or reversion, 
the different shares may be subject to different limitations (n). The 
separation of interests excludes the right of survivorship, and on the 
death of one tenant in common, his share passes according to its own 
limitation (o). 

But tenancy in common resembles joint tenancy in matters Umtyof 
depending on unity of possession. The occupation is undivided, P 088 ^ 011 
and neither owner can claim a separate part save by obtaining 
partition (p). One tenant in common who receives moie than lua 
share of the rents and profits is liable to account to the others (q), 
and a tenant in common will be restrained by injunction from 
destructive waste ( r ). 

(ui.) Determination 


397. A tenancy in common may be determined by the union of How 
the various interests, whether by acquisition intei uros or by determmod - 


(k) Windham's Case (1580), 6 Co Rep 7 a, 8 a, icsoluhou 3 ; CluIIis, 
Law oE Real Propci ty, 3rd ed , p 300 In a limitation to the light hens of 
kusban 4 and wife, the heir to both -that is, a child—takes, and if no pre¬ 
ceding estate is given to the husband and wife, ho takes as purchaser (Roe 
d Nightingale v Qaartley (1787), ITerm Rep C30); but such a limitation 
in a will may be construed to give an estate tail (Wright v. Vernon (1851), 
2 Drew 430 ; (1858) 7 II L Cas 35) 

( l) Co Litt 189 a ; 2 Pieslon, Abstracts of Titles, 75 

(m) See Chalks, Law ol Real 1’iopeity, 3id ed , p 370 

(m) This follows lrom the con&ideiation that each share is a separate 
freehold (Challis, Law of Real Property, 3rd ed , p 370), it can, accord¬ 
ingly, be limited m any way possible lor a freehold independently of the 
other shares As to limitations of cross-remamders in undivided shares, 
Bee ibid , pp 270 ef seq., title Settlements 

(o) 2 B1 Com 194 

(p) “ Only this property is common to both, namely, that their occupa¬ 
tion is undivided, and neithci of them knoweth his pai t in several ” (Co Litt. 
189 a)., As to partition geneially, see title Partition, Vol XXI, pp. 809 
ef seq As to ownership ol a paity wall, see IFnfsow v Cray (1880), 14 Ch. D. 
192; title Boundaries, Fences, and Party-Walls, Vol. III., p. 134. 
As to leases by tenants in common, see title Landlord and Tenant, 
Vol XVIII, pp 343, 344 

(q) There is the same statutory liability to aceount as in the case of joint 
tenants; see p 204, ante , and see title Partition, Vol. XXI., p. 851. 

(r) Hole v. Thomas (1802), 7 Ves 589; Arthur v. Lamb (1865), 2 
Drew. & Sm. 428 ; Bailey v Hobson (1869), 6 Ch. App. 180. As to the 
liability of a tenant for life for waste, see pp. 175 et seq., ante. 
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descent, in the same person, who theiefore holds the entirety of the 
land as sole tenant. It is also determined by destruction of the 
unity of possession. This is effected by partition, whether by 
agreement or compulsorily (a). 

Sub-Sect 4 —Coparcenary. 

(i ) Non' Jimntf 

398 Coparcenary arises wheic two or more poisons take here¬ 
ditaments by the same title by descent (/)■ This may bo at common 
law, or by special custom (u) Coparcenary arises at conn.ion law 
wheie upon the death of a man seised of land m fee or m tail the 
land descends upon two or more females as hens general or heirs in 
tail(0; it arises by custom whole, according to the custom of 
gavelkind, the land descends upon two or more male persons (a). 
Such persons are called coparceners, they constitute but one heir 
lo then ancestor, they have a joint seism, and they have equal 
lights m the land as regards each oilier (b). But under a devise to 
the testator's light lions, if the heirs are coheiresses they take as 
joint tenants and not as coparceners (<). 

(u ) Incidents 

399 As regards third persons, coparceners aio treated as having 
a joint freehold m the land, and all ot them must sue or be sued in 
actions atieeting the land (<l), and for some purposes they aie 
regarded as haviug a joint interest inter sc, so that one can convey 
hei skaie to another by release (e). In general, howevei, their rights 
mtei se resemble those of tenants in common Each is entitled to 
an undivided share of the land, and that share can be transfened 
to another by assignment or devise or release (/); there is no jus 
acnescendi, and on the death of one coparcener her share devolves 
upon those who claim undor her by devise (g) ot by descent, or, in 
the case of an estate tail, under the entail; and the coparcenary 
then continues between her successors m title and the other co- 
parceneis (h). Coparceners have the same remedy for account 

(x) 2 B1 Corn 194 A* to partition, see title Partiiion, Vol XXI , 
pp 809 ct seq 

(t) Littleton’s Tenures, s 254 

(«) Littleton’s Tenures, s 241 ; 2 HI Com. 187 , and seo title Descent 
and Distribution, Vol XT , p *10 

(a) L'ttlcton’s Tenures, s 265 , and Kee pp 151 ct seq , aide 

(b) Littleton’s Tenures, s 241 , 2 ITrston, Abstracts of Titles, 69 

(c) Owen v. Gibbons, [1902] 1 Oh. 626, 0 A.; Berms v. Fellowes, [1887] 
VV N. 58 formerly under such a devise the henesses would have taken 
by descent as their better title, and theretoro as coheiresses ; butt, under 
the Inheritance Act, 1833 (3 & 4 Will 4, c 106), s 3, they take as devisees, 
and see title Descent and Distribution, Vol XI, p 8. 

(d) Oo Litt 164 a, and seo Re Greenwood's Trust (1884), 27 Oh D 359 

(e) Oo Litt. 9 b : 2 Pieston, Abstracts of Titles, 69 

(/) Co Litt. 164 a 

{q) 2 Preston, Abstracts of Titles, 70 

(h) Co Lilt 164 a. It is said that if parcenexs make a lease reaeivmga 
rent, they hold the tent like the reversion in coparcenary; but if aiterwards 
they grant the reversion, excepting the rent, they then hold the rent as 
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between themselves as other co-owners (t) and will bo restrained Skct. 6 
fiom destructive waste (ft); and, on partition, they can obtain any Concurrent 
neceBsaiy adjustments as regards inequality of receipt of rents and Estates, 
prolits and expenditure ( l ). 

• 

(m 1 I></erminatwn 

400 Coparcenary is put an end to by pirtition, either volun- .How 
taiy or compulsorv (m), by an alienation by one copaitenor of determined 
her share (n), and by all the shaies becoming vested in one 
copareoner («). 


Suii-Srrr b — l'enaruy by Entnetui 

401. Win ■10 before the 1st January, 1883 (/>), lands woro Tenancy by 
conveyed to or devolved upon husband and wife during the covei- enhrHlcs 
ture(q) m such manner that, but for the marriage, they would take 
as joint tenants, they took as tonants by entireties (r). Inasmuch 
as they woro regarded as one person, each was tenant of the whole 
and no less— p<>> tout ct non per mie —and they could not sever the 
tenancy and havo moieties, nor could the husband alone alienate the 
lanrt(s) They could jom to alienate it by a conveyance binding 
on the wife, but otherwise the survivor took the whole (a). The 

joint tenants (2 Preston, Abstracts of Titles, 74) But on a Riant to two 
paieenera ol a rent ior owelty of partition, they will bold it as parceners 
and not as joint tenants (ibid ), and a rent created on an alienation “ by 
paioeners m fee in favour of them and their liras,” is held m coparcenary 
(Co Litt 169 b 2 Preston, Abstiaets of Titles, 74) 

(t) They are not expicssly mentioned in stat (170.1) 4 A' 5 Anne, c 3, 
s 27, wln< h makes joint tenants and tenants m < onimon liable to account 
(see p 204, ante), but apparently they ue witlnn the Act. compaie 2 Co 
Inst, 4U.t, on the const motion ot Statute oMYeatminstei II (i 285), 13 
Edw 1, c 22, icpealed bv tite Civil Piocsduto Acts Repeal Aet, 1879 
(42 fc 43 Viet c 59\ o 2 

(A) The reason lor the intei\( ntion oi equity is the samt' iu tho case ol 
copaiconcis as ol othei co-owneis jHee p 20‘J, ante) Coparceners wem 
excluded from the remedy ol Statute ot Westminster li (128.7), 13 Edw 1, 
c 22, tor waste in corporeal hereditaments held m common on the grmnd 
that they could compel paitition at common law (2 Co Inst 403), and 
a coparcener, like other co-onneis, has no direct remedy to compel tho 
other copaiceneis to jom m iepainu« tho jnoperty (see p 203, unit) As 
to the liability oi a tenant lor hie ior waste, see pp 175 et seq , ante 

(l) See Lciqli v Jhcle&on (1884), 15 Q B 1) 60. C A ; and see title 

Partition, Vol XXT , p 851 , 

(m) See title Partition, Vol XXI , pp 809 et seq 

(n) Littleton’s Tenures, s 309 , on alienation by one coparcener oi her 
shuie the tenancy becomes a tenancy in common (see p 204, ante). 

(o) 8ee 2 B1 Crno 191 

(p) I e , before the comment emont of tho Mamed Women’s Pioperty 
Act, 1883 (45 & 40 Viet e 75) 

(q) See Co Litt. 326 a , 2 Pieston, Abstracts oi Titles, 39. 

(r) 2 B1 Com 182, 2 Preston; Abstracts oi Titles, 39; see Purefoy 
v Rogers (1672), 2 Lev. 39; Back v. Andrews (1691), 2 Vern 120 (con¬ 
veyance); Doe d Freestone v Parratt (1794), 5 Term Hop 652, 654. 

(*) Co. Litt 187 b 310 a, Littleton’s Tenures, s 665; and see titles 
Husband and Wii l, Vol XVI, p 354; Partition, Vol XXL, p. 815 

(a) Thornley v Thornley, f 1893) 2 Ch 229, 233 ; 2 Preston, Abstracts 
of Titles, 41 As to the effect oi divorce, see title Husband and Wife* 

Vol. XVI., p. 355. 



212 


Real Property and Chattels Real. 


Sect. 6. 

Concurrent 

Estates. 


Particular 
estates and 
remainder!. 


tenancy might exist in freehold estates, whether in fee, in tail, or for 
life, and also in chattels real (ft). Since the 31st December, 1882, 
the tenancy in such a case is an ordinary joint tenancy[(c). 

Sect. 7. —Remainders and Reversions. 

Sub-Sect 1 —Nature of the Estate 

' 402. The estate in fee simple in land can be divided into two 
or more successive estates (d). The first is the eBtato in possession, 
and is called the “ particular estate ” (e). This may be an estate for 
years, an estate for life, or an estate tail (/). If there is only one 
subsequent estate, it is still an estate in fee simple, but not m 
possession. If by one deed(y) the grantor grants the particular 
estate to one person and the subsequent estate to another, 
the subsequent estate is called a “remainder” (ft); otherwise the 
subsequent estate continues in the grantor and is called a “ rever¬ 
sion^). It a succession of estates ai e gianted, all the estates between 


(b) 2 Preston, Abstiaots of Titles. 39 

(c) Thomley v Thomley, [1893] 2 Oil. 229, 233, and see, further, as to 
tenancy by entireties, 2 Preston, A bstraets of Titles, 39 et aeq A disposition 
in favour of husband and w lie and a third party beloie the Mamed Women's 
Property Act, 1882 (45 & 46 Viet c 75), was eoustiued upon the footing of 
husband and wife being one, and they took only a moiety between them 
(Littleton’s Tenures, s. 291, 2 Preston, Abstracts of Titles, p 40), and 
apparently this has not been altered by the statute (Be Jitpp, J upp v 
Buclwell (1888), 39 Oh 1) 148; compare Be March, Mander v llama 
(18831, 24 Ch D 222, reversed on another point (1884), 27 Ch D 16G, 
C A ); but it is only a rule of construction, and readily gives way to an 
indication of an intention that the husband and wife shall take separate 
shares (Be March, Manderw Harm (1884), 27 Ch I) 166,0 A, per Cotton, 
L J , at p 170, Be Dixon, Bi/ram v Tull (1889), 42 Ch D. 306, 308; Be 
Gue, Smith v. Gue (1892), 61 L J (ch ) 510 ; and see title Husband and 
Wife, Vol XVI, p. 354). Where the mle prevails, it seems that a con¬ 
veyance or devise to husband and wife and a third party cannot now 
create a ]omt tenancy; the shares are one quarter, one quarter, and a 
half, and inequality of shares is incompatible with a joint tenancy; see 
p. 202, ante Hence the tenancy must be in common 

(d) Similarly an estate less than a fee simple can be divided into an 
estate smaller than itself with remainders or reversion over; hence an 
estate for life (see pp 173 et seq., ante) admits of a term being limited out 
of it, even for 1,000 years, since in law a freehold is a greater estate than 
a term of years (Co. Litt 46 a; Derby (Earl) v Taylor (1801), 1 East, 502), 
and an estate pur autre vie (see pp. 178 et seq , ante) can be limited to 
persons in succession (Low v ljurron (1734), 3 P Wms. 262 ; Bicktrsqill v. 
Grey (1862), 30 Beav. 352 ) 

(e) Co Litt. 143 a. 

(/) Fearne, Contingent Remainders, 9th ed., p. 3, note (c). 

(g) Fearne, Contingent Remainders, p. 302 , Cbalhs, Law of Real Pro¬ 
perty, 3rd ed , p. 78 ; see 2 Bl. Com. 167 

(h) A remainder is “ a residue of an estate in land depending upon a 
particular estate, and created together with the same ” (Co Litt 49 a: 
see ibid., 143 a; 1 Preston on Estates, 90). But etymologically and 
historically it is so called not because it remains over, but because it remains 
out when the particular estate comes to an end (Pollock and Maitland, 
History of English Law, Vol. II., p 21). 

(i) “ A reversion is where the residue of the estate always doth continue 
in him that marie the particular estate, or where the particular estate is 
derived out of his estate ” (Co. Litt 22 b) It ib so called because the 
land returns to the grantor on the determination of the particular estate. 
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the particular estate and the ultimate estate are remainders The Saar. 7 - 
ultimate estate is always an estate in fee simple, and is either a Remainders 
remainder or reversion, according as it is granted out or continues 
in the giantorQ). In a real estate settlement the land is usually Reversions, 
limited (k) for one or more successive life estates, followed by • 

succession of estates tail, with an ultimate 1 eversion to the settlor 
and his heirs (l). The estate of the settlor is the original estate; 
the estates which ho carves out of it are derivative estates (m). 

The grant of a fee simple, notwithstanding that it is delermin- Possibility of 
able, is in law consuloiod as the grant of the whole fee (it). Ilonce reTerter - 
there is no remnant of the fee left for the giantor to grant as a 
remainder, nor is there any reversion in himself, but, in the case o! 
conditional or determinable fees, ho has an interest which is called a 
“possibility of reverter ” (o). A fee simple absolute can only deter¬ 
mine for want of heirs, and then it goes to the lord by escheat (p). 

403 At common law, a tenant in fee simple could not limit the Creation of 
fee so os to create an ultimate remamdei m himself or his hens , remainder 
such a ronuimku was void, and the grantor retained the ultimate m K r * ntor 
estate as a reversion (q) ; but now, under such a limitation, the grantor 


The effect is the same, whether the giant is silent as to the residue of the 
estate or reserves it to the grautoi as aieven-ion or remainder A revcimm 
upon a term of years is for some purposes a true reversion Rent seiviee, 
when reseived, is incident to the reversion, and the lessee is said io hold 
of the lessoi (see p 147, ante, and see title Landlord and Tenant, 
Yol XYIlf, pp 464 et seq ) Moreover, the leR-.or is not entitled to the 
actual possession of the land Rut the species of possesion known as 
“ seism ” (see p 214, foil) ism the leversnmei, oi, if a lemaindcr is granted 
at the same tune as the tenn, it is m the lemamdemun , and, as to matters 
depending on seisin, the reveision or leui.tindei ranks as an estate in 
possession In limitations after a tern the lcrnamdei is created by 
immediate giant, of the foe subject to the term (see Ohalbs Law ol Real 
Propoitv, 3id ed , p 100) A irv'ision lannot he subsequently turned 
into a letnamder by being alienated . it still continues to be a reversion 

(j) See Fearue, Contingent Remainders, 9th ed , p 3, note (4) 

(fc) See Encyclopauha oi Foimsand Precedents, Vol XIII , pp 289 
et eeq , title Settlements 

(l) In addition, piovision is made for jointure ientohaiges and portions, 
Bee title Settlements 

(m) Chalks, Law of Real Property. 3rd ed , p 68 ; and for a list of the 
particular estates which can be derived out of estates less than the tee 
simple, see ibid , pp. 72 et teq , but in practice settlements are usually 
made by carving estates out oi the tee simple 

(n) Foarne, Contingent Remamdeis, 9th ed, p 13, n. ; and, as to 
determinable fees, see pp 170, 171, ante 

(o) Fearne, Contingent Remainders, 9th ed . p. 381, note (a), that is, 
by the determination of a common law fee for condition broken, or by the 
natural determination of a determinable fee (Clialhs, Law of Real Property, 
3rd ed, p 82; and see p 237, post). As to foes upon condition, Bee 
pp 168—170, ante , as to determinable fees, Bee pp. 170, 171, ante, 

(p) Seep 146, ante; and see title Descent and Distribution, Vol XI, 
p 23 

(q) Co. Litt 22 b ; 2B1 Com 176; Fenwick v. Mitford (1689), 1 Leon 
182 ; Feed v Enngton (1594), Cro. Eliz 321; Binghams Case (1601), 2 
Co Rep 91 a, 91 b. “ A man cannot either by conveyance at the com¬ 
mon law, by limitation of uses, or devise, make bis right heir apurehaser” 
(Ptbue v Mitford (1674), 1 Vent 372); Fearne, Contingent Remainders, 
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licvcmons 


takes the ultimate estate as a purchaser by virtue of the assurance, 
and is not considered as entitled thereto as of his former estate or 
part thcioof (r). 

404 An owner in fee simple who grants out the whole fee in 
successive estates divests himself entirely of the feudal renure, just 
as if ho granted tho fee simple as a single estate; and the grantee 
pf the particular estate holds ot the supenoi loid and not of the 
remainderman ; hut, if the owner grants only a particular estate and 
keeps the rcveision m himself, the grantee of tho particular estate 
holds of him(s) Where lent is reserved, this is incident to the 
rcveision and passes on a giant of the reversion unless excepted (t). 


Freehold 

estates 


Seism of 
freehold 

Possession 


Sui-Svct 2 -Rales for Creation oj Remainders \n General 

405. Eslates t of freehold tonurc are estates in fee simple, estates 
in foe tail and estates for life The first two are estates of inherit¬ 
ance {a), the third is an estate of meie freehold (b). 

An owner in possession for an ostate of freehold is said to be 
“ seised ” of the land, and his possession is called “ seism ” (c). The 
word “ possession,” as applied to land, denotes, m its narrowest 
moaning, possession lor a chattel miciest, hence, as between the 
freeholder and the lessee, the freeholder is seised and the lessee 


p 51, see Bedford (Fail) v Russell (1592), Poph 3, Ohudleiqh’s Case, 
(1595), 1 Co Uej) 120 a, 130 a , Godbold v Fiecstone (1094), 3 Lev 406) 
But, under an exeeutoiy Uust, such as a diieriion to couvey in a leri.un 
eveut (o the liens of the giantor, the poison who answers the description 
ol hen at the time when the event happens may take as purohasei (Locke 
v Southwood (1831), 1 My A Or 411 , on appeal, sub non i Hush v I or ice 
(1835), 3 Cl & Pin 721, 11 L ) 

( r) Inhentanee Ad, 1833 (3 A 4 Will 4, o 106), s 3 (second part), 
and see title Dixuint xnl Uistuibution, Vol XI, p 8 The mle in 
questiou, under which the heir could not take as puicliasei, was confined 
to <ases of remainder* and under an executory limitation (see p 232, 
post) tho heir could take as purchaser (ste Loyd v Catew (1697), Piec 
Ch 72; Fe.irnr, Contingent Remainders, pp 27,5, 27b), aud peihaps 
the statute opei.ites only wlieie the giantoi would fonnerly have been in 
of Ills former estate , =,o lhat an cveeutoiy limitation to the hens ol the 
grantor would still take effect in favour ot tlie lieu as persona devqnata 
and not m favoui of the gi .inter 

(s) Burton, Compendium ot the Law oi Beal Piopeity, 3rd ed , p 10, 
note 30 Tho Slam to Quia Emptoies (1200), 18 Ediv 1, c 1 (see p 144, 
ante), did not apply to the grant pf hie estates and estates tail, hence upon 
such grants the donee holds undei the donor, piovidi d the donoi does- not 
grant the residue of the estate by way ot remainder (Chalhs, Law of 
Beal Property, 3rd ed , p 22, see Iatlleton’s Tenmes, ss 214, 215 , Co, 
Lrtt 143 a) 

(<) Fealty is inseparably incident to the revei&mn, lent only separably 
(Co Litt 151 b) 

(a) Littleton’s Tenures, s 9 

(b) Co. Litt 266 b, Butlei’s note (1), Chalhs, Law of Real Propeity, 
3rd ed , p 99 ; and see p 173, ante. 

(«) Co Litt. 17a. In early times “seism” and “possession” were 
synonymous, and it was customary to speak of seisin of chattels as well as 
seisin ol laud (Maitland, “ Seisin of Chattels,” Law Quarterly Review 
Vol I., T >. 324 ; and see p 147, ante) As to seism generally, see Pollock 
and Mauland, Histoiy of English Law, Vol 1J„ pp. 29 et seq , as to 
possession of chattels, see tbtd., pp. 150 et seq. 
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possessed of the land. The possession of the lessee supports the 
seisin of the lessor (d). In a wider sense, possession denotes 
occupation under any title, whether of freehold or leasehold, or oven 
without title (e), and it may include receipt of rent (f). 

406. Seisin may be either seisin in deed or seism in law(q) 
A person in actual possession of land or in receipt of rent from 
the occupying tenant under a freehold title has seism indeed (A), 
An heir-at-law becoming entitled to the freoln.ld on the death of an 
ancestor who dies seised lias seisin in law if the actual possession is 
then vacant O'). Bat, if a tenant is m possession, the possession of 
the tenant is ciedited to the heir, though no rent has been m-eived 
by him, and the heir has an immediate seisin in deed (k). Similarly 


(d) See Bushby v Ihron (1824), 3 B & 0 298 

(c) 8oe tatle Limit ion or Actions, Vol XIX , p 1 f»7 

(j) See Set,tied Lmd Act, 1882 (45 & 40 Vi«*t r 38), s 2 (1(1) (l ) 

( q ) As to the di^tin< turn, see Co Lilt 20(1 b, Butin s note (l), A'.e/i ) v. 
Funurall (1881), 17 Ch I> 115, 120, i each v Jt, i/ (18)8), 9 ( li D 42, 
C A. The distinction applies both to corporeal and mcorpuieal heredita¬ 
ments (riullis, Law oi ltcal Piopcrtv, 3rd ed p 233, Ulmrat/v Thom,fry 
(184(1). 2 0 B 217 223, 224) 

(/t) This is (ho same as Sir E Conn’s “actually seised ” ; that is, either 
by entry, or by possession of the lessee for years or the like (Co lad 24 5 a) 
And, as against an advmse claimant, exclusive occupation is nof necessary 
to give seism in deed Entry on the land by the poison entitled to the 
freehold vests in him, for legal purposes, the actual possession, and conse¬ 
quently the seisin m deed, notwithstanding that an adveiso claimant is 
on the land {Beading v BoyJon (1703), 1 Salk 242, Jones x Chapman 
(1819), 2 Exeli 803, 821, Ex Ch ; Lows v. T elf aid (1870), 1 App Cns 
414 , see Littleton’s Tenures, ss 417. 418. 701); and formerly, if he daied 
not end r, a claim made near the laud was treated as an actual entry so as 
to give him seism (Littleton’s Tenuies, s 419 „ Co Lilt 253 b) ; hut the 
effect ot such claim is abolished (He d l’ropeitv Limitation Act, 1833 (3(v,4 
Will 4, e 27), s 11 As to delivery of land to and iecovci v by lessors loi 
yeais, see title Lam morn and Ti n*nj\ Vol XVIII , pp .556 el *ey 
(i) It is the same whdlur the ancestor was lawfully entitled or not If 
lie was actually seised, although as a disseisor, a seisin m law is east upon 
his heir (Littleton’s Teuuns. s 4t8) Sir H Cokje speaks of fieehold m 
deed as uatuial seisin and fteeliold m law as civil seisin; hut thi» is not 
the oidinaiy use of “ civil ” in relation to possession Cml possession, 
-tho Homan amhs possessio— is that which entitles the possessor to the 
civil lomedns tor the pi election and ieeovery of possession , if, tho 
possession of an owner oj lessee as opposed to the possession of a servant 
Seism in deed is, m this sense, both civil and natural posse- sum, seism 
in law is not natuial possession, though to a certain extent it corresponds 
to civil possession In English law, the distinction is not ol importance so 
much m rcgaid to possessory remedies as m regard to the lights of piopeity 
which depend on seisin. Thus seisin in deed is necessary to give ouitesy; 
while seism m law is sufTieient for dower; see pp 181, 191, ante , Bollock 
and Maitland. Ilistoiv of English Law, Vol IT , p 433 Previous to the 
Inheritance Ac{, 183.3 (3 & 4 Will 4. c 100), descent was traced iiorn tho 
person last seised, and this icquiied adual seism (Goodtitte, d Newman v. 
Newman (1774), 3 Wils 516, 526; see title Descent and Dlstuibution. 
Vol XI, p 8, note (g)) As to “actual seism,” see Tutlnll v. Rogers 
(1S44), 1 Jo & Lat 36, and see title Limitation of Actions, Vol. XIX., 
p 155. Seisin indeed, though wrongiul. is a root of title; seep 328, post. 

(k) Co. Litt 16 a, 243 a, Goodtitle d. Newman v Newman, supra; 
Bushby v. Dixon, supra, Tnihill v Rogers supra, at p. 76; By ell v, 
Kennedy, Kennedy v. I/yell (1889), 14 App Cas. 437, 456 ; and see Do 
Greyy. Richardson (1747), 3 Atk. 469 (tenancy by the curtesy). 
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a devisee has at onco a seisin m law if the possession is vacant (Z); 
and, apparently, a seisin in deed if a tenant is in possession. But 
while land is vested in the legal personal representatives of the 
deceased under the Land Transfer Act, 1897 (m), the seism in law of 
the hoir or deviseo is no doubt excluded. 

407. Limitations of land operating at common law are subject 
to tho rule that there must always be a tenant of the freehold; in 
other words, the freehold must never be in abeyance (n). Hence an 
estate of freehold cannot at common law be limited to commence 
from a futuro day save by way of remainder after a particular 
estate. 

408. A conveyance which divests the freehold from the grantor 
must at the same moment vest it in the grantee (o). This result 
is expressed by the rule that an estate of freehold cannot, at 
common law, be limited to commence m fuUno(p). Similaily a 

(l) Co Litt 111a 

(m) 60 &d Viet c 65,8 1(1); see title Executors and Administra¬ 
tors, Vol XIV , p 238 

(») Because there rnuBt, in theoiy, be always a person responsible for 
the services (see pp 138 et seq, ante) incident to the tenure of the land, and 
against whom a claimant to the land might bung a real action \Freeman 
d Vernon v West (1763), 2 Wils 165) The rule has survived these 
leasons, and it has now become an absolute rulo that tho immediate free¬ 
hold cannot be placed in abeyance by any act of the parties (1 Preston on 
Estates. 216); though it may, in certain oases, be placed in abeyance by 
operation ot law: wheie, for instance, a corporation sole is Beised of land, 
the freehold is in abeyance between the death of one incumbent and the 
appointment of his successor Further, although the freehold must not 
be in abeyance, yet the inheritance may bo Thus, it is sufficient if there 
is a tenant for an immediate life estate The ireehold is full, though the 
mheiitanco may not have vested in an ascertained person ( Cunningham 
v Moody (1748), 1 Ves Sen 174,177) 

(o) Under tho ohl law, a feoffment with hverv of seism took effect accord¬ 
ing to the teims of the feoffment, whether this was verbal (see title Deeds 
and Other Instruments, Vol X , p. 367, note (<)) or by deed lienee, 
wbeio the feoffment purported to create a future estate, the livery was 
void A feoffor could not make present livery to a future estate, and 
nothing passed (Harwich's Case (1597), 5 Co. Rep 93 b, 94 b) But since 
tho feoffment only took effect from the bvery ot seism, it was good if the 
livery was not made till after the day fixed foi the commencement of the 
estate (l Preston on Estates, 222) Similarly, since a deed takes effect 
from delivery (see title Deeds and Other Instruments, Vol X ,p 382), a 
grant ot a future estate by deed*under the Beal Property Act, 1845 (8 & 9 
Viet, c 106). s 6, is effectual it delivery of the deed is delayed till after 
the time for commencement of the estate (Challis, Law of Real Property, 
3rd ed . p 107) 

ip) Buckler's ('use (1597), 2 Co Rep 55 a; Harwich's Case, supra, 
Ficeman d Vernon v. West (1763), 2 Wils 165; 2 B1 Com. 165; l'Pieston 
on Estates, 217, 219, 253 ; 2 ibid , 126, 146; soo Hogg v. Cross (1591), 
Cro Khz 264, Thockmerton v Tracy (1556), Plowd 145, 156; Swyft v 
Eyres (IH39), Cro Cai 646 The rule applied to all forms of conveyance 
of corporeal hereditaments operating at common law (see Roe d. Wilkinson 
v. Tranmarr (1768), Willcs, 682), except, perhaps, common law exchanges 
(Perlans. Laws of England, s 265; 1 Preston on Estates, 217, note (d); 
Challis, Law of Real Property, 3rd ed, p. 106), which, however, do not now 
occur in practice jp. 295, post). As to such exchanges, see Cq. Litt. 61 b; 
title Deeds and Other Instruments, Vol. X., p. 368, note (v). The rule 
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remainder cannot be limited bo as to vest in possession at a date 
later than the determination of the preceding estate (q) 

409. An estate in remainder must be so limited that it shall 
wait for the regular determination of the paiticuhn estate, and 
shall not take eilect till that determination (i). Voi this purpose, 
the particular estate may expire either in accordance with a direct or 
a collateral limitation (s). In either case, the pai tieular estate expired 
m accordance with its limitation, and the estate limited to follow it 
is a remainder (t). An mtci est limited to defeat an oxistmg estate 
is an executory interest and cannot be eieated at common law by 
deed («). 

410. Since a limitation in fee simple exhausts the possible 
duration of the tenure, at common law no remainder can be limited 
after a fee simple (a), and this, it seems, is so, whether the fee 


applied, appaiently by way of analogy (Challis, Law of Real Property, 
3rd ed , p 112), to conveyances of existing mcoipoiial hereditaments 
(t Pieston on Estates, 217), and it applies to corporeal hereditaments 
now that they lie in grant (see Challis, Law of Real Pioperty, 3rd ed, 
pp 109 ct seqi); and see tide Deeds and Other Instruments, Vol X., 
p 362 note (a) But an incorporeal heieditament, such as a rentcharge, 
can be hunted to anse at a futuie tune It is tho creatmu oi the gTantor, 
who may mould it in what torm he pleases ( Thockmerton v Tracy (1556), 
1 Plowd 145, 156, It v Kempe (1695), 1 Ld Raym. 52; see Sutton's 
Hospital Case (1612), 10 Co Rep 23 a, 27 b) It follows that desultory 
limitations, that is, limitations creating estates or interests to anse at 
intervals, and not to exist continuously, are possible on the creation of 
incorporeal hereditaments, but not on the grant of corporeal heredita¬ 
ments or existing incorporeal hereditaments (Corbet's Case (1600), 1 Co 
Rep 83 b, 87 a, The Prune’s Case (1606), 8 Co Rep 1 a, 13 b, 17 a, 
Atkins v Mountugue (1671), 1 Cas in Cb 214; Challis, Law of Real 
Pioperty, 3id ed , p 113) 

(q) Such a limitation, as much as an original limitation, infringes the 
rule that the freehold must not be m abeyance The existence of a gap 
between the pai tieular estate and the remainder was the usual cause of 
failure of contingent remainders (Vunhffe v Brancker (1876), 3 Oh I) 393, 
C A , TFftife v Simmers, [1908] 2 Ch 256, 265) 

(r) Colthirst v. Bejushm (1551), 1 Plowd 21, 23, 24, arguendo ; Fearne, 
Contingent Remainders, pp 10, note (b), 261 , Challis, Law of Real Pro¬ 
perty, 3rd ed, p 81 

(s) As to collateral limilations, see pp 170 etseq., ante 

(t) Thus an estate granted to a mau, while he continues unmarried, 
detei mines on his marriage, and admits of a remainder being limited upon 
it (2 B1 Com 166 ; Challis, Law of Real Property, 3rd ed , p 82) 

(«) As to executory interests, see pp 231 et seq . post At common law 
an estate can be made defeasible on breach of condition, but only the 
grantor or his heirs can take advantage of the condition (see pp. 168,170, 
ante), and if a particular estate is limited subject to a condition, a 
remainder cannot be limited to take effect on the happening of the condition 
(Colihirst v. Bejushin, supra, at p. 29, arguendo; Fearne, Contingent 
Remamdeis, p 262) But if the remainder is limited on the regular deter¬ 
mination of the preceding estate, without reference to the condition, it 
Beems that this destroys the condition An entry by the grantor would 
defeat not only the particular estate, but the remainder, and he cannot 
thus derogate from his own grant (Fearne, Contingent Remainders, pp 270 
et seq , Challis, Law of Real Property, 3rd ed., pp. 81, 82). 

(a) “ Two fee simples absolute cannot be of one and the selfsame land " 
(Co. Litt. 18 a; Wrihon v. Berkley (1562), 1 Plowd. 223, 248); and see 
pp. 170,171, 213, ante. 
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simple is absolute or determinable ( b ). The only interest that can 
exist after a fee simple is a possibility of reverter (r). 

Hub-Sect. 3 — Vested Remainders 

411 llenidiindeui aro either vested or contingent (d), according as 
they are or are not ready for the time being to take effect in 
possession in Urn event of tho determination of all the preceding 
estates, -whether by natural expn ation or otherwise. Tho remainder 
may m fact deleimme before tho pieceding estates, and thus never 
take effect iu possession; but this does not prevent it fro n being 
vested. The present capacity of taking effect m possession, if 
the possession were to become vacant, and not the certainty that 
the possession will become vacant before the estate limited in 
remainder determines, universally distinguishes a vested remainder 
from one that is contingent (e). 

412 . A vested remainder may bo limited upon a preceding teim 
of years. The seism is immediately m the remainderman, who holds 

(b) Stafford (Earl) v Buckley (1750), 2 Vos Son. 170, 180 As to 

modified fees, see pp 168 et seq , ante it is a question whether, prior to 
the Statute Do Doms, 1285 (13 Edw 1, c 1), it was the practice to limit 
remainders upon conditional feos, but apparently it was not, though 
when that statute turned such fees into estates tail—that is, into particular 
estates of inheritance (see p 172, ante) —a remainder could be bmited upon 
them (Co Lift 22 a, b; Wilhon v Berhley (1562), 1 Plowd 223,248, 
Winchester's (Maiqins) Case (1583), 3 Co Rep 1 a, 3 b) And it. appears 
that remainders, it so bruited on conditional fees, weie bmited in error, 
and that they have nevci been recognised by way of limitation aftci deter¬ 
minable fees (see Law ol Heal Property, 3rd ed , pp 83- 85, 

Appendix II, p 428) 

(c) See p 213, ante, and tee p 237, post, and, as to limiting alternative 
fees after a partn ular estate, see p 210, post 

(d ) As to what words will create a contingent gift, see title Wills 

(<’) Fearne, Contingent Remaindeis, p 216, < 'liailis, Law oi Ileal Property, 
3ni ed , p 74 , see Parlhmst v. Smith d. Dormer (1742), Willes, 327, 337, 
II L Ry “ present capacity” it must bo understood that the capacity is 
already ousting betore the determination of the previous estate, and does 
not arise at the same instant as that determination Thus, under a 
remainder to an “heir” oi the tenant toi hie by purchase is contingent, 
since the heir is not ascertained till the determination of tho preceding hie 
estate, although tlieie is an heir presumptive always ready to be heir-at- 
law (see Cliallis, Law ol Real Property, 3id ed , p 74) It was loimerly a 
question whethei in a limitation to A for life, followed by a remainder to 
P> during the life of A , the remainder was vested or contingent Tins 
limitation was used m ihe estate ol trustees to pieseivo contingent 
ronaindeiH m the form:—-aftci the determination of the precedent life 
estate by torieituio oi otherwise dunug the life of tho tenant for hto, to 
the use of the trustees and their heirs during his life m trust for lam and 
to preserve contingent remainders, but the relerence to the premature 
destruction of the life estate was not essential This was tho only, manner 
m which the remainder could take effect, and hence the refoienee was 
implied The utility ol the limitation depended on its being a vested 
estate, inasmuch a*, it contingent, it was liable to bo destroyed. Since 
the actual vesting ot the estate depended on a contingency, it had tho 
aspect of a contingent remainder On the other hand, it was always 
ready to come into possession on the premature determination of the 
hfe estate, and it had the essential feature of a vested remainder. This, 
accordingly, it was held to be (Smith d Dormer v. Packhurst (1740), 3 Atk 
135, H ti., Fearne, Contingent Remainders, pp. 217 et seq. ; 'Challis, Law 
of Real Property, 3rd ed, pp. 142 et seq.). 
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subject to the term(/); consequently the limitation does not place Sect. 7. 
the freehold in abeyance (/). Where the limitation is for a term Remainders 
of years if A. so long lives and after the death of A. remainder over, and 
tho remainder is pnmd facie contingent, because if A survives the Reversions, 
term it will not be ready to vest in possession on the expiration of 
the term (g ); but if the term is so long that A cannot by any 
reasonable probability survive it, tbe remainder is treated as 
vostod ( h ) A term of eighty years is sufficient for this purpose (?)*. 

413 A remamdor may lie vested notwithstanding that there Remainder 
are contingent remainders limited between it and the patticular expectant on 
estate (/i\piovided none of the contingent mnamdeis is a lemainder rcmamdCT 
in fee Tims, oti a limitation to A. lor life, lemainder to an unborn 
poison in tail, remainder to 0. m fee, 0. lias the lust vested estate 
of inheritance. but, upon a tenant m tail coming into existence, 
his estate vests by interposition between the lito,estate, if fchon 
subsisting, and the remainder in fee (A). If, however, the con- Alternative 
tangent limitation is m fee simple, no estate lumtid after it can be remainder 
vesUd (/), though different contingent romamdeis can ho limited 
alternatively on the same paiticular estate (ml 


(/) Seep 214, ante Fe.une, Contingent I'emnindeis, ji 24, fh (hci/v. 
Richardson (1747), 3 Aik Hid 

(q) Bouillon's Case (1587), 3 Co Hop Ida, 20 a, lUtolmx Bn a Icy 
(1690), 2 Vein 131 

(h) bapjur v Bonder^ (1032), Kid 118; M'mi/c % Loire i (1(>73), 

Pull 54,67, Fearne, <'ontingont nrm.Liuders, pp 20 ct *eq 

(») Frame, Contingent Heniaindem. p 21 Apparently the length of the 
tom should depend on the age of the specified pewm , thus, il ho were 
forty at, the date, ot the conveyance, a sixty years' term should suffice 
But this ia not so, and the term must ho at least eighty years, whatever 
the ago of the hie (sec Beverley v Barrie>/ (161)0), 2 \etn !‘!1) It is 
assumed that the remainder is vested m oihei respects Thus, under a 
devise by A to B for life, lemainder to 0 toi mnety-nino ye.its, d he should 
so long live, remainder to the heirs of the body of C , the last remainder 
being, on 0 surviving B , the next freehold to A s estate, and being con¬ 
tingent until tho hens ol the body of 0 were ascertained by ins death, 
was, on 0 surviving B , deieated owing to the absence of a paibcular 
estate to support, it (I)oc d Mussell v Moiqan (1790), 3 Term ilep 7(>3 ; 
C unit fie v liianchrr (1876). 3 Ch I) 393 C A ) 

(fc) Fearne, Contingent Remainders, p 223 This is important m case 
of waste by the tenant for hie (see pp 175, 176. ante), since the ownei ot 
the first vested estate of inheritance is entitled to the pi,meeds ot tho 
waste (Udal v Udal (1648), Alcyn, 81 : Bowles’ (Lewis) Case (1615). 11 
Co. Rep 79 b); and see title Skttlkme'Jis 

(i) Loddmqlon v Kyme (1697), 1 Salk 224 ; Fearne, Contingent 
Remainders, pp 225, 229 Fearne suggests that a contingent deter¬ 
minable fee, limited to trustees for a special purpose, will not prevent a 
subsequent limitation to one in esse from being vested (Fearne, Contingent 
Remainders, p 225); but this appears to be opposed to tho rule that a 
remainder cannot be limited after a determinable lee (ibu 1 , p 226, Butler’s 
note(d); seep 171,nwfc) 

(m) Loddmgton v Kyme. supra (devise to A tor life, and lflic have issue 
male, then to such issue mah and his heirs, and if he die without issuo 
male, to 13 and his hens ; A had only an estate for hfo, and tho second 
remainder was not after, but alternative to, tho first); Doe d Dai u v. 
Burnsall (1794). 6 Term Rep 30,35 ; Bumsall v Davy (1798), 1 Bos fr P. 
215; Doc d Planner v. Scudamore (1800), 2 Bos &P 2S9, Doe d. Oilman 
v. Blvey (1803), 4 East, 313; Fearne, Contingent Remainders, p 373; 
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Remainder 
subject* to 
power of 
appointment. 


Nature. 


Classification 


414. Where the estate in the land expectant on a particular 
estate is subject to a power of appointment, and there is a remainder 
limited in default of appointment, the remainder, when otherwise 
ready to vest, is not prevented from doing so by the existence of 
the power. The remainder is vested, but is liable to bo divested 
by an exercise of the power (n); and this is so notwithstanding 
that the power extends to an appointment in fee simple (o). 

Sub-Sect 4 —Vontmqnit liemaimhrs 

415. A contingent remainder is a remainder limited so as to 
depend on an event or condition, which may never happen or be 
performed, or which may not happen or be performed till after the 
determination of the preceding estate (p). 

416. Contingent remainders are divisible into four classes {q ):— 

(1) Where the remainder depends entnelv on a contingent 

determination of the preceding estate itself (r); 


and see Re White, and Hindie’a Contract (1877), 7 ('ll D 201) Of such fees, 
each is a remainder in iegai d to the paitiouhir estate, hut none is a 
remainder in regard to any other of them (Chalks, Law oi Real Property, 
3i d ed , p 80) 

(n) Cunningham v Moody (1748), 1 Ves Sen 174, per Loid Hardwicks., 
L , at p 177 . “Noi does the power of appointment make any e-Ueratiou 
therein ’’-—that if, as to the fee not being m abeyance—“ for the only efleet 
thereof is, that the lee which was vested was theieby subject to be divested 
if the whole weie appointed” ; Doe d Willis v Martin (1700), 4 Term 
Itep 39, 64, Fearne, Contingent Remainders, pp 226 cl seq As to 
powers of appointment, see, generally, title Powers, Vol XXII L, pp 1 
et seq 

(o) See Fearne, Contingent Remainders, pp 229 et seq 

\p) Fearne, Contingent Remainders, p 3 

fg) Fearne, Contingent Remainders, p 5. Fearue’s classification has 
been generally accepted, subject to the observations in the following notes 

(r) Fearne, Contingent Remainders P 5 For instance, m a limitation 
to A till a specified event which may or may not happen, and on the 
happening oi the event to B in fee (Boraston’s Case (1587), 3 Co Rep 19 a, 
20 a) A has by implication a life ostaie determinable on the happening 
of the ovent, and B \s estate is contingent on the happening of the event 
during A’s life In this kiud of contingent remainder the pai ticulai estate 
is ongmally so limited that it may expire on more than one event, or at 
more than one time, and the remamdei is to become vested only if the 
particular estate determines on one of the events or at one of the times; 
see Butler’s explanation of Fearne’s definition (Fearne, Contingent Remain¬ 
ders, p G, note (d)) The peculiarity is that the remainder cannot become 
vested during the continuance of the particular estate, because the evont 
which vests the remamdei also deteimines the particular estate “ The 
remainder can only become vested, if at all, eo tnstanh with the deter¬ 
mination of the particular estate ” (Challis, Law of Real Property, 3id ed , 
p 127) In the other classes (see notes (s), (f), (o), pp 221.222, post) the con¬ 
tingent remainder can vest during the continuance of the particular estate 

Contingent remainders of this class aie similar to executory limitations 
(sec p 231, post), but the distinction is that, in a contingent remainder, 
though the particular estate will determine on a contingency, yet this is 
part of its direct limitation The next estate waits for its determination, 
and is a remainder, but, by reason oi the contingent nature of this mode 
of determination, it is a contingent remainder But an executory limita¬ 
tion is so framed as not to wait for tho regular determination of the 
preceding estate. It interrupts and destroys that estate and substitutes 
another estate in its place The limitation instanced above u an example 
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(2) Where the contingency is independent of the determination 
of the preceding estate (s) ; 

(3) Where the contingency is certain to happen, but may not 
happen till after the determination of the particular estate ( t); 

of a contingent remainder, since the contingent determination of the estate 
is incorporated m its original limitation In a conveyance to A. for life, 
with a proviso that if a specified event happens the estate shall go to B in* 
fee, the interest of B is not a remainder, but an estate arising by executory 
limitation, sometimes called conditional limitation; see Egerton v Brownlow 
(Earl) (1853), 4 II L Oas 1,186 Such limitations are not valid at common 
law, but may be good m wills as executory devises, and m conveyances 
opeiatmg under the Statute of Uses as shifting uses (see pp 231, 232, 279, 
pod) Contingent remainders came to be allowed at common law, but 
only by relaxation ol the original rule that on a grant by deed ot a pai- 
ticular estato and remainder the remainder must immediately vest m the 
grantee of that estate (Littleton’s Tenures, s 721; Co Ljlt 378 a (where 
exceptions from the strict rule are stated); Chahis, Law of Real Propeity, 
3rd cd , p 75, n ). 

The definition of the first class of contingent remainders appear*, to 
include the limitation of estates to preserve contingent remainders (sec 
note (e), p 218, ante ), which were ioimcrly inserted m real settlements, 
and these, it is nettled, are vested remainder A modification of the 
definition was proposed by Ohalhs to meet this case (Challis, Law of Real 
Property, 3rd ed , p 146), but the matter has ceased to be ot practical 
impedance 

(■>f) Wlieic, for example, the limitations are to A. for hie, remamdei to 
B tor hie,, and, if B die bcfoie A , lemamdci to 0 for life (Borasion’s Cate 
(1587), 3 Co Rep 19 a, 20 a) The remainder to C h contingent on the 
death of B before A , and tins is independent ot the deteimmation of A’s 
estate (Fearne, Contingent Remainders, pp 6, 7) If B survives A, 
0’s remainder can nevei take eifeet The remainder to 0 is, m tact, 
substitutional if that to B lads A limitation of successive life estatos to 
A , B and 0 would give C an immediate life estate on the death of A after 
B , and a postponed life estate on the death of A before B ; see Dcnn 
d Radclyfle v Baqhhaw (1796), 6 Term Rep 512; Doe d Oilman v. Elvey 
(1803), 4 East, 313 , Colev Sewell (1848), 2 H L Gas. 186; Pi ice v Hall 
(1868), L R. 5 Eq 399 (devise to A foi life, remainder to childion of B if 
he leaves any him surviving; the event remains contingent during the life 
of B ) 

The determination of the life estate may itself ascertain the event on 
which the remainder vests, and then the remainder vests m interest and 
possession at the same time Where, for instance, there is a limitation to 
A for life, remainder to B m fee if he survives A , the remainder is con¬ 
tingent during the joint lives of A. and B , and if A. dies first it thereupon 
vests in interest and possession m B (Doe d. Planner v. Scudamore (1800), 

2 Boa & P 289); so, also, m the case of a limitation to A and B for 
their pint lives as tenants m common and to the survivor tor life (Whitby 
v. Von Luedecke, [1906] 1 Ch 783). So, if the limitations aTe to A in tad, 
and, if he dies without leaving issue living at his death, to B. in fee, A’s 
death without leaving issue, and without having barred the estate tail, 
vests the remainder in interest and possession (Fearne, Contingent 
Remainders, p 7 Butler’s note) 

(t) Where, for instance, the limitations are to A. for life, and after the 
death of B to C. in fee: B’s death is ceitain, but it may not happen till 
after the death of A, and hence C’s remainder in fee is contingent. So, 
also, where the limitations are to A for twenty-one years if he shall bo long 
live, and after his death to B. in fee. The term may expire in the lifetime 
of A , but the remainder to B will not then he ready to come into possession. 
If, however, the term is so long as to exceed A’s probable life, the 
remainder is vested (see p. 219, ante) The defect of these remainders is, not 
that the contingency may never happen, but that it may happen too late. 
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Sbot. 7 . ( 4 ) Where the person to whom the limitation is made is not 

Remainders ascertained or is not in being (a). 

Reversions. 417. Wherever an estate of freehold is limited as a contingent 
— remainder, some vested estate of freehold must precede it—in other 
S ra*dm db y words, a contingent remainder must have a vested particular free- 
£jtste, 1DS hold estate to support it (b). But there is no necessity for a 

' that is, after a period uncovered by any preceding ostate of freehold 
(Fearne, Con! inn out JRomamdeis, pp 7, 8 , Challis, Law of Real Property, 
3rd ed . pp 128 et seq ) 

(a) Where, lor example, the limitations are to A for life, lcmamder to 
the right heirs of 15, thoie can bo no light heirs of 15 until his death, for 
nemo est her re* virentu (Co Litt 378 a); and hence, until that event, the 
tomamdci is contingent (Challoner and Bowyer's < 'as? (1587), 2 Leon 70; 
Bontston's Case (1587), 3 Co Rop ID a, 20 a; Arehet's Case (1507), L Co 
Hop 60 b) Or where a jemundei is limited to the lust son ot B , who at 
that time has no son (Fcanie, Contingent Remaind >is, p 9 , Challis, Law 
of Real Piopoity. 3rd ed , p 132), m to several foi hie with remainder in Ice 
to the hens of the survivor, hero iheie is a |oint tenam y tor lives with a con- 
tingenl remainder in fee to the suivivor (Co Lift 191 a Iluthr’s note (1), 
(Jnmm v Quarts, [1892] 1 Q J5 181: see lie Ashfoilh, Sibley \ Ashjorth, 
[19051 1 Oh 5.55, note (d), p 223, post) Limitations to unborn poisons 
iurnish in practice the most usual eases of contingent remainders 
Remainders winch aic pm,id fane limited to liens ot a living person, and 
are, therefore, contingent within this rule, may be excepted on two grounds 
—(1) because die ancestor takes a preceding estate of freehold, so that the 
words referring to his heirs are words of limitation and not ol put chase under 
the rule in Shelley's Cnee (see p 226, post ), m this oa.-o the mnnuider is a 
vested remainder m the ancestor, or (2) because, on the constiuction 
of the instrument, the description of “ heir ” reteis to a partieulai person 
(persona desiqnala) existing at the date when the instrument takes effect, 
and not to the person who will ultimately be the lieu In these cases the 
remainder vests in the person so designated, notwithstanding the maxim 
quoted above (Fearne, Contingent Remainders, pp 209 et seq , Challis, 
Law of Real Pioperty, 3rd ed , p 132); where, for instance, there is a 
limitation to “ the heirs male of the body of A now living ” (Burchett v 
Ihndant (1690), 2 Vent 311), since “hens” is nomen colledivum, this 
gives an estate tail (ibid ; S 0 , sub nom James v Richardson (1678), 

2 Lev 232); or a limitation to heirs male of A , and the testator in his will 
takes notice that A is living (l)arbison d Long v Beaumont (1713), 1 
P Wms 229, (1714), 3 Iiro Pari Cas 60, Good, iqht d Brooking v. White 
(1775), 2 Wm R1 1010) As to these last cases, which aie cited by 
Fcamo in support of tbo exception, see Challis, Law of Real Pioperty, 
3rd ed , pp 132 , and see Gholmondeley (Marquis) v Clinton (Lord) (1817), 

2 Mor 171,232; Doe d Winter v IViratt (1843), 9 01 & Fm 606, C90 
et seq , H L. UndeT a limitation to a special hen, such as heir female, 
by purchase, it seems that the person to take must bo both actual heir— 
that is, heir general—and also*heir special (Co Litt 24 b ; Challis, Law 
of Real Property, 3rd od , p 132: Co Litt. Hargravo’s note (3); Fearne, 
Contingent Remainders, p 213, and eases there cited) 

(b) Hence, undeT a limitation to A for years, remaindei to the heirs of 
A in fee, the remainder, which is contingent during A’s life, is void as a 
mmainder, fm want of a preceding estate of freehold (Goodright v, Cornish 
(1694), 1 Salk 226; see White v Summers, [1908] 2 Ch 256). The free¬ 
hold passes out of Iho grantor at the lime of the grant, and, if there is not 
an estate of Ireehold preceding the contingent remainder, the first vested 
estate ol freehold in remainder becomes at once an estate in possession 
and the contingent remainder cannot afterwards aiise (Feame, Contingent 
Remainders, p 282) Rut under a limitation of a term of mnety-mne 
years to A if he should so long live, remainder to B and C (trustees to 
preserve contingent remainders) foi the life of A , remainder to the hens of 
A, m fee, R and C.’s estate is a vestod estate of freehold (see p 219, ante), 
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preceding estate of freehold to support a contingent remainder for Sew. 7. 
years (c). Reminders 

418. The preceding freehold estate must continue until the Reversions 
time when the contingent remainder vests; for, if it determines — 
earlier, the freehold goes to the next vested remainderman, or if When • 
there is none such, to the reversioner, and, at common law, the mustiest! 
contingent remainder can never arise. Hence it iB a rule that, apaijfc 
from statute, every remainder must vest either during the 
particular estate or else at the instant of its determination ( d ). 

But a posthumous child, bocouamg entitled under a contingent 
remainder after his father’s life estate, is treated as being horn m 
his father’s lifetime so as to make the remamdor vest in tune (e). 

and it supports the contingent remainder to the heirs of A (see Bgeiton v. 

Brownlow (Earl) (1853), 4 H L Oas 1) Contra, if the limitation is to trustees 
for 120 years, it A , the wife oi It, so long lives, and subject thereto to B 
for life, remainder to trustees loi his life to pioserve contingent remainders, 
remainder to the children of A and B living al the death of the survivor of 
A and B . it B dies first, the contingent remainder to the children fails 
( Cunliffe v. Btanclcer (1876), 3 Ch. I> 393, C A ) It is said that the 
preceding estate of freehold necessary to support a contingent remainder 
must arise undei the same instrument as that which creates the contingent 
remainder (Key v Gamble (1678), T Jo 123; Moore v Parker (1695), 

1 Ld Raym 37; Fearne, Contingent Remainders, p. 302) But this 
cannot .elor to the necessity of keeping the freehold full, the feudal 
requn ement is satisfied how ever the immediate estate ot freehold is created. 

The future interest, however, unless created by the same instrument, is 
not slnctly a remainder on the particular estate , thus it will not coalesce 
with it under the rule (see p 226, post) m Shelley's Case (Snowe v Guttler 
(1664), 1 Lev 135, Moore v Pother, supra , Doc d Fonnettauv Fmnereau 
(1780), 2 Doug (k n ) 487, 508, see p 229, post), and, not being a 
remainder, it can fake effect as an ev< eutoiv interest, if created by devise 
or under the Statute of Uses (27 lieu 8, c 10), see i bid , Chalhs, 

Law of Heal Property, 3rd ed , p. 120, and sco Weale v Lower (1673), Poll 
54, 66 (6th point), where the postponement of the estate to the death of 
the smvivor of the tenant ior hie and another was hold not to import a 
contingency, but onlv to dncct the time of possession It seems that, 
in a conveyance undei the Statute of Uses (27 Hen 8, c. 10) an estate 
of freehold resulting to the grantor by way of resulting use arises under 
the same instrument, and will support subsequent contingent remainders 
The principle is tho same as where a resulting hfe estate puns with a 
remainder to the grantor m iee simple or fee tail fo give an estate m fee or 
m tail (see Hopkins (alias Dare) v Hopkins ( 1738), 1 Atk 581, 596, p 228, 
post) ; but such an estate will not result to the gianfor where an incon¬ 
sistent estate, such as a term of years, is expressly limited to him (Feaine, 

Contingent Remainders, p 49 ; seo pp. 27$, 279, posl) 

(c) Fearne, Contiugent Remainders, p 285 

(d) Fearne, Contingent Remainders, pp 307, 310 If iollows that when 
fhe particular estate is limited to tenants m common the contingent 
remainder may (apart from statute) fail as to part, if not vested on the 
determination of the particular estate as to that part, but be good as to 
the rest, it vested ou the determination of the particular estate in the 
remainder (Fearne, Contingent Remainders, p 310). A devise to A. and 
B. “ to be equally divided between them ” during their lives, and after 
their decease to f he heirs of A , though prmd facie a tenancy in common for 
lives, has been held to be a joint tenancy in order to save the contingent 
remainder (Tuckerman v. Jefferies (1707), 11 Mod Rep. 108). As to joint 
tenancy, see pp 199 et seq , ante 

(e) Peeve v Long (1694), 1 Salk 227, as to wills -, extended to deeds by 
stat (1698) 10 Will 3, o 22. see Co Litt. 298 a, Butler’s note (3) 
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419. Consequently, until recent statutory changes, contingent 
remainders in freeholds (/) were liable to be destroyed, not only'by 
their being still contingent at the time of the natural expiration of 
the pieceding freehold estate in possession (g ), but also by the 
premature determination of such estate (h); which might take 
place by forfeiture, surrender, or merger, and in other ways now 
obsolote (i). But this liability to destruction did not exist where 

(/) Contingent remainders in copyholds were protected by the estate 
of the lord, see title Copyholds, Vol VIII., p 77. 

(g) Whore, for instance, the limitations aie to A. for life, lomainder to 
the heir of B , and A dies befoie B. (Co Litt. 378 a ; Doe d Mustell v. 
Morgan (1780), 3 Term Rep 763 , compaie Fuller v. Chamier (1866), L R. 
2 Eq. 682); or to A for life, remainder to the children oi B , if he leaves 
children surviving him. and A. dies in the lilotime of B. (Face v Hall 
(1868), L R 6 Eq. 399). or to A for life, remainder to the that son of B. 
who attains twenty one in fee, and A dies before a son of B. has attained 
twenty-one (White v. Summers, [1908J 2 Ch. 256). 

(h) Chudleigh's Case (1695), 1 Co. Hop 120 a; Archer's Case (1597), 1 
Co. Rep 66 b ; Egerton v Massey ( 1857), 3 C B (n s ) 338 (merger) Iu 
settlements this liability to destruction was avoided by the insertion of 
limitations to trustees to pieserve contingent remainders (Feaine, Con¬ 
tingent Remainders, pp 325 et seq ., 2 B1 Com 171 ; Challis, Law of Real 
Property, 3rd ed , pp 142 et seq ). 

(i) Fearne, Contingent Remainders, pp 316 et seq ., and, as to these 

modes of determining an estate, see pp 330 et seq , post When feoffments 
had a tortious operation, a fcofiment in fee by a tenant for life was a for¬ 
feiture ot his estate and destroyed any contingent remainders (Chudleigh’s 
Case, supra , and see ibid , atp 135 b , Archei's Case, supra ; see note (p), 
p 177, ante) For this purpose an cntiy by the first vested remainderman 
was not required But tho tortious effect of alienat ions has been abolished - 
(see p. 291, post). A forfeituie by the tenant for life m other ways did not 
ipso facto determine his estate, and this remained in existence and supported 
contingent remamdeis until entry by the next vested remainderman 
(Fearne, Contingent Remainders, p 323) Formerly, also, a disseisin of 
the freeholder might destroy the contingent iemamde's For this iter, 
pose it was not enough that the particular estate was toned to a right of 
entry; but, on the death of the disseisor and descent ot his nght to hiSj'; 
heir, the nglit of entry of tho disseisee was turned to a nght of action 
(Co Litt 237 a, b; and see title Action, Vol. I, p 33), and the Con¬ 
tingent remainders were then destroyed; though ine right of entry might 
still be kept alive, notwithstanding descent cast (see title Limitation of 
Actions, Vol. XIX , p 105, note (d)), and the remainders preserve^, by 
continual claim (Littleton’s Tenures, s 422); and it was also kept Alive, 
by stat (1540) 32 Hen 8, c 33, until the disseisor had had five years’ 
peaceable possession ; see Fearne, Contingent Remainders, pp. 286 et seq, 
and Butler’s note (e). A nght Qf entry is not now liable to be turned to a 
nght of action (Real Property Limitation Act. 1833 (3 & 4 Will 4, c 27), 
s. 39: see title Limitation of Actions, Vol XIX , pp 104. 105), but 
continues until the owner’s title is extinguished by the statute (see tM&i 
pp. 105, 155), and such extinction does not destroy contingent remamflfers. 
These have the usual period of limitation allowed for future estates ; see 
title Limitation of Actions, Vol. XIX., pp. 118 et seq. ’ 

This liability of contingent remainders to destruction by failure of the 
preceding freehold estate m possession existed whether the limitation took 
effect at common law or under the Statute of Uses (27 Hen 8, c. 10] 
(Chudleigh's Case, supra, Fearne, Contingent Remainders, p. 324); bpi, 
there was the distinction that, in limitations to uses, if the cestui que use In 
possession was disseised and his estate turned to a right of entry, an entry 
either by him or the feoffees to useB was required in order to restore to 
the feoffees that possibility of seisin which was necessary to serve the con¬ 
tingent uses when they were ready to vest (Chudleigh's Case, supra, 
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tbie contingent remainders were equitable, whether by reason of the 
legal estate m foe being vested m trustees by the settlement itself (j), 
or by reason ot the legal estate being outstanding (/.) 

420 Whore contingent remainders ate limited in favour of 
a class the members of winch become capable of taking at 
different times the entuety vests in tliose who liist become capable, 
and as otheis become cajiablo <bumg Lite continuance of the 
particular estate, the nun.under is diverted to the extent nocossafy 
to let m the later nitnubeis (M. But, uput fiom statuh, ll.nso who 
do not become capable during siuh conlmiunco are exclud'd {in). 

421. It is now provided by statute (/i) that a c*u unigout 
remainder existing at any time alter the Hist Decembc', 1M1. 
shall be, and, if creatod boforo the -ith August, 1815(e), tli’ll bo 
deemed to have been, capable of taking effect, notwithstanding the 
determination, by forfoituiu, surmnlcu 01 moiger, of any pi(,ceding 
estate of fi tielmld, m tlm same manner, m all i aspects, as if such detei - 
nunation had not happened, and to uihilu* against tbu laihnc i.t 
contingent renuindoih bv the liatuial expiration of tin* pnticul. i 
estate it is furthoi proxuled (p) that every emitmqent lemaindor 

Pen lie, < Vntingerit, lteiuiundois, p 290, ami see liurlet s unto (h) explaining 
dunlin (W(1595), 1 t’o Hep 12(1 a, ami tin* \ mens theories a' to the 
relationol the leoflce’s sen m to lutaic r,(ate,), and .-,v, fu. thu,o 28_* po.it. 

(j) The legal estate in the tai'Ace,. ]t. ‘wite lIn* lieeboid ho n beim* m 
abeyance, md the equitable routim cm Kiemndci lequnes no p-iccdmg 
equitable i*,,i.ite in support it (!V.,ni< (’onlingtnl Keiiunub'is p 301 , 
IScnyx lie, *i/ (1878), 7 Ch !• 057 , IV Iiac/i, ,tWuw v /lumen (lssl), 
17 Ch D 211,22'*, c A . Uni',/,ill \ GnujiU (1882), 21 I'll D <00. lie 
JSiouhe, t't mke v Uwohe , ! ISOfj 1 ( h 4,‘J) Emnlar],' a entixt y.tiiet, m Jeo 
by an equitable tenant Ini ble bad no tortio’i upcialni'i (see note (i), 
p 224 a'il i), and did not jlfet I till* iqini i! le < mb m ;ent remauul* i t(l*'e line, 
( outingcm Uomaindoiu, p 921) but wlcte id e iininatio.js iveie, on lie* 
ordinary mb's ni ■•on lim’.ion.h a', the fuim did not depart limn them 
in oidel tonnl.etht limitations equilab'e and so pum m < 11k cumin’ent 
remaindeis (Cwa/i/,0 v Ihatuh *** 0870), 3 Cii 1> .593,1’ A) Eqmt ible 
estates dnl not, appaieiiilv, lux mm liable to dc tirn'lnm bx being (Imbed 
■with tin legal e.oate (He Fui.u, Fume v It/, n, jlLi'U] 3 tb J07; 

(L) Where, fm instance, the legal estate is outstanding in a mm'gagee 
(A>,llnj v MuMetfonnl (1850). 15 l’h 1> 59, s<n Ftame, (’mitmgent 
Remainders, Uu tier's notes at pp 305, note (m), 321 not<* te) } 

(J) Mitllhem, v. Temple 11(199), I’oinb 407, On let, d llaiUiFn \ <hx Asm* 
(1742), 2 btra 1172, Foed Vombetbachy Petryn (17S9), 3 Tt rm Kep 4SI 

(m) Fel-iK/y \llen (1843), 7 2 M tc W 279, I7Wr<. v T! lulehead (ISO")) 

2 Drew & Sm 532 , BraeU nbury v Gibbovt (1870), 2 » h 1) 417 , see Ilohix 
v J’retiiott (1854), 10 Jur (n s ) 507 , afld, as to wlien such interests can 
be eoiisti ued as executory, sec p 234, post 

(n) Real Properly Act 1815 (8 & 9 Viet c 106), s 8 

(o) The date of commencement of tlie stat (1814) 7 & 8 Viet <* 7G 
lbul , s 8, provided against the failure of existing contingent ri inamdors 
by the premature deteimmatiou of the particular estate, am 1 , m order 
to preserve them it not ready to vest on the rogulai deteimmatiou of 
that estate, puipoiteil to turn future contingent remainders into executory 
inteiests The provision was repealed by the Ileal Property Act, 1845 
(8 & t) Viet c 106), which substituted the provision stated m the text, 
supra, as regards premature determination , failure by tin* regular detor- 
mrnatron oi the estate was not agarn provided against till the statute next 
mentioned; see note(p), infra The abolition of contingent remainders 
has not been again attempted 

(p) Contingent Remainders Act, 1877 140 & 41 Viet. c. 33) 

H.L.—XXIV. I 
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SBCT. 7. 

Remainders 

and 

Reversions. 


Effect of 
protection. 


created by any instrument executed after the 2nd August, 1877. or 
by any will or codicil revived or republished by any will or codicil 
executed after that date, in tenements or hereditaments of any 
tenure, which would have been valid as a spiinging or shifting use 
or executory devise or other limitation, had it not had a sufficient 
estate to support it as a contingent remamder, shall, in the event 
of the particular estate determining before the contingent i omainder 
vc sts, be capable of taking effect as a springing or shifting use or 
executory devise or other executory limitation ( q) 

Thus, contingent remainders arising under deeds 01 wills e>ecuted 
after the 2nd August, 1877 (r), are not liable to be defeated by 
the determination of the particular estate beforo they vest; and it 
is immaterial in what wav the particular estate detei mines (s). But 
so long as there is a possibility of thn contingent remainders taking 
effect, vested remainders are not accelerated by the determination 
of the particular "estate, and tho intermediate incomo passes, under a 
will, by the residuary douse, or, if undisposed of, to the hoir-at-law i *). 


Rule in 

Shelley’s 

C<ue. 


Example of 
cases affected 
by the rule. 


422. In general, the particular estate and the remaindois limited 
after it aru separate estates, and the poison or persons defined 
by the limitations an the owners of each estate take it dnectly by 
vutue of the respective limitations. They are then said to take by 
purchase, as distinguished from taking by descent (/). But when 
the persons to take a remainder are described as the “ heirs ” or 
“ heirs of tho body ” of a person who takes a previous estate, Lhis 
principlo is departed from, and the words nro construed as wonls ot 
lnmtatiun. The remainder does not go dmclly to tho heirs, but is 
treated as a continuation of tho estate pioviously limited to the 
ancestor ; and this is the (use whether llio remainder to tho heirs 
immediately follows the ancojtoi’s estate or not. 

Thus, if an estate for lifo limited to tho ancestor is followed 
immediately by a remainder in favour ot his heirs, tho two estates 
coalesce, and the ancestor has no longer an o^ate for life, but an 
estate of inheritance in possession, eitlu r in foe fimple or in fee 
tail aecmdmg to tho description of his lu.irs: in tins case the 
estate in fee simple or m tail is said to bo executed in him. If 
another remain dm is interposed between the life estate and the 
remainder to the hens of the life tenant, and such remainder is 
vested, the two estates do not coalesce, but tho ancestor has two 
separate estates—his life estate in possession, and his estate of 
inheritance m remamder (a). If the intei posed remainder is con¬ 
tingent tho estate of inheritance is executed sub modo. The life 


(y) As to executory limitations, boo pp 231. 278, post. 

(r) An equitable contingent remamdei created before the 2nd August, 
1877, which becomes clothed with the legal estate after that date, does 
not thereby become liable to be defeated by failure of the pnor particular 
estate (iir Freme, Fieme v Jjogan, [1891J 3 (_'h 1G7) 

(«) thus the statute extends to determination by disclaimer (Ro Scott, 
Scott v. Scott, [1911J 2 Ch. 374). 

(4) See Littleton’s Tonures, s. 12; and soe note (c), p. 244, post. 

. ( u ) S® e Fearne, Contingent Remainders, p. 33; Coulson v Ooulson 
O'40), 2 Sfcra. 1125, note (1); comparo Van Orutten v. Foxwell, Foxwell v 
row Gfvtten, [1897] A. C. 658, per Lord Maonaghten, at p. 677. 
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estate and the remainder coalesce for the time, but they open out 
and let in the contingent remainder so soon as it vests (a). 

The rule just stated is known as the rule in Shelley's Case ( h ), 
and is shortly expressed as follows:—Where, under a conveyance 
or devise, the ancestor lakes an estate of freehold, and in the same 
instrument an estate is limited by way of remainder, either mediately 
or immediately, to his heirs or to his heirs in tail, the word “ heirs” 
is a word of limitation and not of pui cliaso, and the ancestor takes 
a fee simple or m tail, as the case may be(c) 

The rule applies not only^to freehold estates at common law,hut also 
to estates arising under the Btatutoof Use;s(d), to equitable estates(c), 
to limitations ot copyholds (/), and to estates pm autre vie(g) 


(a) Feamo, Contingent Remainders, p. 37 , Howie*' (Lew*!,) Van .> 11615), 
11 Co Rep 79 l>, 80 a 

(b) Shelley's Vase (Itoil), J Co Rep 03 b Foi ,i ‘■Lipunont ot tin* case 
and the points deenhd m it, see Cli dlis. F,.n\ ol lh al l'roportv, ‘ltd ed., 
pp, 154 ct seq. , Tudor, L (’ Real Rt op 4thed,pp 3 3‘2 el ■>. a 

(c) Sec Shelley's Vase, sepia, at p 101 a, arguendo, l'< n „n v. Itbihe 

(1770). 4 Bun 3579, Jove.*\ Morgan (1783), 1 Bio C (! 200,219, Doe 
d Dart; x Jiurnsall (1794), ti Term Rep ,50.31. 7>o.’ d. Linday (Kail) v. 
Co/year (IS09), 11 Kant,, 543,004, Hoed Thongv Bedford (1515), 1M AS. 
,{02,305. YanGndtnix Fo '•'(!>, Font el! v |’*/n (h utiev, |1897 j A C 078; 
I Vat no. < 'ontmgi !‘l. Reman'd) m, 30 , 1 j’ic hoo on Fstnies 203- 2t>’7 As 
to the In. 'loiy and pui pose of tin into, see 1 <ui Gnitlmx FojwtU, hoiwill 
v 1 o/i O', iilh. n, supia, pa i.Oiil AImvsauuj ln, at ]> 008 It has been 
v.iii'iesly ielened to the desire to piomct tin* lord in (ho on| 0 jmeat. of 
iho ii.noi oL toudal tennie (Foaiin*, Contmcui. Rcniaindeiii, y 83, 1 
l*nv‘i <n on lb.t.des, 2nd ed , p 295). and to tin iWiib to taeiht.ue alu na¬ 
tion U'< ntn v Jlhihe, supra , see |ad>iuent <,i f'r.Ai um'o\h, ,1 , m llai- 
cravo’s J,aw Tia< ts, Vol 1 , [>}, "H9 el seq , 0 ,ig!it x Ycrnon (1854), 2 
I new. *3-1. 456, lie, and R,/;y (188.7), 31 <'h 1) 130, 131, 0 A ; 

kvans v Fvans, [1802J 2 CL 1.3 130,0 V; 

(,/) See pp 271 et seq , post 

(,i) Hade x Coleman (1711), 2 Vein C,0, I'apdioa v T'env (1728), 2 
R Wms 471, 477; Beynell. x IS\ ,H (1816), 10 Bear. 21; Coopei x. 
Kyuock (1872), 7 Cli App 398, He It 7.,V u <n,d Finale's Conlrad (lt>77), 
7 Ch D 201, liuhardson v Harrison (1*'85), 10 0 1> I) 85, 104, V A , 
Be You man's TTt/f, [1901] 1 Oh 720 V.! < ,e the equitable limitations 
take elleet by way of executed tiust, the iule applies in the same 
maunei as where the limitations are leal (Jones x Morgan, supra, at 
p 223) , and see title Equity, \ 7 ol XIII , p 95, mno (c) As to when 
trustees take the untile lee, so as to make all the beneiuiJ I.nutations 
squitablo, see Cooper x Jiunoch, supra, Collar \ \\ alln s (15(3), L K 
17 Eq 2.72. 200; title Tkosts ami Tki mpvs But where the tiust is 
sxocutoiy, as m a will containing a ducsiion to i.ettle, ihe iule does not 
tieoessuiily apply, and, in a conveyance fliado in pi.r nance of the tiusl, an 
astate for life., followed by estates tail, can be liuit >il as m a stuet settle- 
inont, if such appoars to have been the mieolion dtonnul v. Susser Iliad) 
[1705), 2 Vern 526; Glenowhy (Lord)x Bostdl, (1733), Cas temp Tail) 3, 
tee Jervoise x A'orthumbedond (Duke) ( 1820 ), 1 .lac AW 550 compaie 
Blackburn x Stables (1814), 2 Ves & B 367 (vvheio a devise dm (tmg an 
jntail “on the heirs male ” of A. was constiued stnetly a 1 cording to its 
egal moaning to givo A an estate tad), Fe.nuo, Contingent Remainders, 
pp 114 et seq), and trusts of marriage articles are executory lor tins 
puiposo ( Streatfield x. Slrealfield (1736). Cas. temp Talb 176; Highway 
v. limner (1785) ,1 Bro C C 584; Hon civ Hour! (1751), 2 Ves. Sen 358; 
Fearne, Contingent Romaimleir, pp 90 d seq , 107) 

(f) Busby x Grce.ndate (1721), 1 PIia 445; see title Copyholds, 
Vol. VIII.,’ p 68, uoto (to), Fearne, Contingent Remainders, p. 60 

(g) Low x. Burron (1734), 3 R. Wms 262; Forster x Forster (1742), 2 
Atk. 259 ; and as to ostates pur autre vie, see pp, 178 et seq,, ante, 
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Sect. 7 . 423. In the application of the rule, the following points require 

Remainders t° he noticed:— 

and (1) The oblate limited to the ancestor must be an estate of free- 
Reversions. hold ( h ), but the estate need not be expressly limited, it may arise 
When T hy implication (i): 

applicable. (2) The estate limited to the ancestor may bo doteruunable in his 
lifetime; although, m accordance with the maxnu, nemo est lucres 
rirnilis, he can have no heir existing on such determination, never¬ 
theless the rule applies (A); 

(3) The remainder may be in favour of tho heiis goneial of the 
ancestor, oi ot the heirs of his body nr any special class of such 
heirs, and lie will, according to the limitation, take an estate in fee 
simple, an t late in fee tail, or an estate in special Uil(0; 

(1) The mlo is not excluded by the limitation of the remamdei to 
tho heirs or heiis of the body of tho ancestor having fiuther wmds 
of limitation added to it (w), provided that the om.se of descent 
under the additional words is not inconsistent with that defined by 
the previous words (n) ; 

(h) tfheUc>f* CW(178I), 1 Co Rep S3b, 101.i, Co L,U 319 b, Tib b, 1 
Ptesion on Estates 2'!b, 300 Thus it docs not, .ipplv where only a hum 
ol yearn vested m tin* am estoi (7 imping v Piggot (1713), 1 F.q C.u. Ain 
38,>(2), cited 1 P Wins 358 ; Harm v Jimacs (1768), 4 Buri 2157), 
noi to personal proper 1 v ; see title Personal Properjt, Vol \XII , 
p 414, note (l) 

(i) Where e <i , the eonveyanr o is hv way oi .iw . id the users lU'dirp.ml 

ol during the lite ot (lie scltloi v Mil jo id 11071), 1 Yen 

uu hiding the coro wlime Ihe use thus louilting is itse!! .m uit>u nirdmlo 
nun,under (II il(* v Pdiuei (1770), 5 Run 2015, sec t'oape v Arnold, 
Arnold v Coape (18.7.7), 4 I>c (1 VI & (} 574,580), or where ihe estate 
for life to the arie< -lor i>, implied on the (onstmetion of a will (Hayes d 
J'oordc v J'ooide (1700), 2 Wm B1 608; nee lYirnc, Contingent 
Remainders, pp 4lttse/j) 

(A) Mend v llumsey (1665), T Rnvm 126; Cutiis v Price (1805), 
12 Ves 80,90, Foame, Contm.M nt Remainder?, pp ‘!0 el seq 

(l) K«e iS7t. I!< i\ (.’me, 1 , 11 pm (when.* the lumfulio.i w.u, to the lieu., male 
of the hod vol the Reftloi) 

(m) See Shelley's i'asc, supra (where the limitation was to the hens male 
of the body oi the settlor and to ihe hens nialo ol the body of such hem, 
male); Legate v Sen ell (1700), 1 1* Wms 87; FiUtuslon v, Fetlicihlon 
(1835), 3 Cl & Fin 67, II L 

(«) See Fe nne. Contingent Remainders, p. 183, and the ease put. by 
Anderson in argument in Slu Key's Case,supra, at p 95 b The mle is only 
excluded m cases where the additional words describe an estate descendible 
ru a different course, andtodiften nt poisons as special heirR,fioni the course 
indicated hv the first, words ; eg, in a limitation to A for life, roim.imlei 
to his heira and the hens male of tluur bodies (see Doe d liosnall v Harvey 
(J825), 4B &.0 010) or to A tor life with an ultimate remainder to her 
hens “ as it she had died sole anil unmarried ” (Bioohnan v Smith (1871), 
L II 6 Esoli 2f 1,105; affirmed, on different giounds (1872), L R 7 Exeh 
271, Ex Ch. ; Hr Pall, Hall v Hall , 11893] W N 24, O A) The rule 
applies where the first words give an estate tail general, and the words 
engrafted thereon are words serving to limit the fee (Fearne, Contingent 
Remainders, p 183 ; see Iknu d f Veho v Puekcy (1793), 5 Term Rep 299, 
per Buixer, J., at p 300; Goudrujhi d Lisle v. Pttlltn (1726), 2 St,r 729 , 
iVnghl v Pearson (1758), 1 Eden. 119, Kineh v ir«id (1825). 2 Sim A, St 
409 , see also Bonn d Geennq v. Shenlon, (1776) 1 Cowp. 410 , Alpass v 
W atfons ( 1 800), 8 Term Hep 516, Measure v. Gee (1822), 5 B & Aid 910. 
Nash v. Coates (1832), 3 B & Ad. 839 (where there was a gift over in default 
of issue, but this does not seem to be essential to create the estate tail m 
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(5) The estate of the ancestor and the estate to his heirs must 
be either both legal or both equitable (oj, 

(6) The rule does not apply whore the lemaindei arises under an 
executory limitation (p); but it applies to contingent remainders, 
subject to the qualification that, so long as tho remainder is con¬ 
tingent, the ancostoi has the particular "stale and the remamdei 
as separate estates, and the contingent nanainder does not coalesce 
with the partnmhn i slate until it vests (q), 

(7) Tin eshito oi the ancestor and the remainder to his heirs 
must both anse under the same instrument(r); an estate subse¬ 
quently limited by virtue of a power contained in the instrument 
limiting tlm ancestor s estate is for this purpose treated as arising 
under llm same instillment as that estate(«) , 

(8) The ineniiiii'f of the limitations contain.M m the instrument 
has to be iim*".U nited aecoiuing to tho mdin.iiy canons of con¬ 
struction (I ), but. when it has boon ho asem timed, the rule m 

tlio oil",uuil dome) ) Si ■ ll.id’v a Ji. mi a' ion “ to tho hi ns mail of hi, body 
m sliui. -i cil< min ” gives to amulo] an eilate tail {hoiujlas v 
Compere | JS"iJ>, 1 Rmg (w o)l. (ls.18), I Ji* rn 59) 

(o) li>pmqv (.coo |!(!!),)), Mai R.iv.a .13 Jove sv Say and Send 
{laid) {f fJS), | i',<j ( ,• Ain d!>3<<) if.i'iWoi Moms (1797), 7 Trim 
1 .1 p 3f2 . icso / i /*, annan (JNU>) > t! \ (* 7DU , Adam* v 4<7 i,ju« 
(1815), b () II SUU Col 1 it 7 v MdUoo (l >mi 1 Hi App Si . lluhaidson 
v lliuri'-ou (1885), lb Q B I> S‘» Ifif >' A , Fuine, Contingent 
l!' si,mull is, pp ">2, 58 

(p) See l‘\ imif, (’'lutingi so Rem nmh ii , p "7t>, < oinnimitiug on Loi/d v 
Cmew {l(i'(7), Fid l'h ",2 f'tmpe \ .1 mold, Arnold v Coape (1855), 4 
Do (5 Si iV ti r*74, 7St\ donlui<i in lie While and JJivdle * (Jonh ml ( j 877), 
7 (Mi D 201,203 

(i ( ) <’o Jjit< 3/8 b, I Fjiston on Iv-iales, 310 , Jearm, Contingent 
Rt niuunlois, p dll, not ini'* v Hue (fS 05 ), 12 Yen 8!) and tho l ulc W 
mu om lmlcd win'll' ( l" liiuiui'im to lens nod. 13 reshieled <0 such as 
ait.nu tv< !)ty-$8'i\ 11" u heir, and issigiis {i olln v Uluood (1850), 15 
() B 02*1), 01 o 1ml lniiH mail {Mi.ibhull \ Mm*hull (1738), 1 Atk 
411) 

(i) F<aiin'. Contingent Remuindeis, p 71 , Maou, v Pother (1005), 
1 Ld Ihiyni 37, Coed Fonnerenu v Fonncrern (1780), 2 Dong (k 1! ) 487 , 
Coupe v Arnold , Inoldv Coape, supra \ will and codicil am the same 
instrument foi the- pm pose {Paipies u J'oorde v Fomde (1700), 3 Win III 
008) Unless the a,si ales aiw muh'i the same instrument, tin ulliniato 
estate to tlic Lous is not a irmainder on tho ancestoi’s estate , see p 212, 
ante 

(s') Frame, Contingent Rrmamdois, p 74; Venables v Morris (1797), 
7 Term Rep 342, 348 But, this point was treated . 1 * doubtful he I ore 
Feaine wiote (Co Litt 299 b, Butlri’s noleg and was questioned 
attmvaids (1 Freston on Estates, 310, 324) 

(t) r !’lnis, iii a deed, the limitation must h" 111 words proper to give an 
estut“ tail (sec p 243, pod), or in fee simple, as the ease may be, but 
wheie the limitations ai" contained m a will the same strictness is not 
obseiVed Thus tho word “ hen ” attracts 1 In rule (Plaehb'iin v Nobles 
(1814). 2 Yes & R 367, I'i'Ucrv Channel (180b), L R 2 Eq 682), pro¬ 
vided it is not iollowed bv woids of lumtatum Tbese make it a word of 
pmolias * ( \rciu r * Case (If‘>7), 1 Co Rep fifi b , Willis v lliscor, (1839), 
i Mv A" Ci 197 , Or cares v Simplon (1861), 10 Jut (m s ) 609 , Fvans 
v k'Miis, [1892J 2 Oh 173, C A), and, in a will, the words “hen ” or 
“lniis, 1 ot “m iee tail,” are not essential “Any expression which 
imports the whole succession of mhciil ihlo blood has tho same i fleet in 
bunging the rule mto opcialion as the word ‘hens’ ” (Fan Grutten v 
Forwell, Fojcwell v Fan Guillen, [1897J A C. 658, per Lord Macs ightun, 
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Shot. 7. Shelley'8 Case applies to them as a rule of law and not as a rule of 
Remainders construction (it), and is not excluded by indications of intention 
and that the fust estate should not extend beyond its primary limita- 
Reversions. tion (a), nor even by an express decimation that the ancestor shall hold 


at p 60S) The wold “ son ” oi issue ” may be construed as a word of 
hrm-hihnn oi a nomen colleetivum, m older to give effei t to tbo limitations 
mt< tided by the U stator ( Melhsh v Hellish (1824), 2 B & (7 520 (soil), Jte 
B nekton, Buckton \ Buck ton, (10071 2 Oh 100 (“sons and then sous m 
succession”), Poddq v Fitzqerald (1858), 6 11 L Oas 823, 872 (.ssuo); 
Pelham Clinton v Newcastle (Duke), [1903] A O 111 (issue male and thru 
male descendants)) Ori the other hand, the context may show that the 
vwnds “hens nt the bod} ” aie not used as wonls ol luheutanco but 
1o denoto sons oi ebibhen ax pm mat <1, equator, m which ease the rule is 
excluded, and they lake by pmnluse [Goodtillr d Rueflv Heitinq (1801), 1 
East, 264; North v Minim (1833), fi Sim 200, Gi: in vote v Howe., ils'>7), 
23 Bcav 184; Rio Bethenton v Ftthnslon (18,55) 3(1 A I'm n7 11 L ; 
Poole v Poole (1801), 3 Bos A V bJO. 0JS , (hern v (item (IXI't) ,) f)e 
U A 8m 480, Fait \ Twqfoid {185b), 4 11 B Oas r >17) 'I he <|nrs- 
tion, so fai as it depend' mi coixdim ti >n. is ulntimi the e ^tu. x,inn 
requiring exposition, be it " heii«”o: lunsol (> nodv,’ 1 m am nther 
expression which may have the like me,linin', is uv d ,is the den: nation of 
fl paihcul.il iinlivideal m a p;.>i; mi'.'j i'.ns of oh|e ds oi w hetlu i. on the 
other hand, it unhides the whole li io of m.ci e-mmi (apiblo ol inhentiim 
(\an Guillen v Font'll, Founllv I an Grit lien, f 180) j A (’ i.5S, pe, Loid 
3! U’naoutun, at p 67 7) M tin* iir.st winds of a device quo an est ho l-ul, 
when eon dined in aecoit'ani e v ith tin mle, <1 is will not bo cut down to 


. " estate lei life by subset] licit winds unle'S soci i,ubs<quent woids 
i dually ele. 1 T [Jink d Ft tin i sloe v F'11“ , i (itVi), 9 I” (u h) 
II L , H (7, sub h ),• l Oiccii./i \ l\'\i >, i i 1 I’m 

11 L ) 



in) VanGiutlen v Fontrll, Fo> »dl v 1 on (1 „Re>i u,pn, a» pp Ui2, 
072 The mle i,s not, lmwtw ei, a in s, h t linn ul ink {Uouenv hit r> (h's J) 
!i App (’as 800, pn land Cairns, at p 9ti ( ). 

(a) Jesson v Dor d U rigid (182u) 2 ]>h 1, ii 1, Robin-on \ 
HeLnson (17.01), 2 Ves Sen 227.232, floe d Thmg \ RePfoui (i.Slt>), 

1 M A S 302. Rod,It/ v FiLqetahl, supm , Van (hath , \ Foueell, 
Fojwtll v Van Guillen supia, at p 072 Tims, the mle is not ex¬ 
cluded by tin cmuinst,nice that limitations to trustees to piesuve eon- 
t agent i cm,limn ts aie mteiiiosed [Pcpillon \ 1 ouv (1728), 2 P ’Wins 
471, Rayn v Mudaman (1750), Anib 314, Coupon v Coupon (1740) 

2 Sh 1125, IJothpon, v Amlnow(1780), 1 Douq (k b)337, Men sine, v Gee 
(1822), 5 B A Aid 9W| nor ih it excluded wlieio the first limitation c to 
a tenant for life without impeachment ot waste (Fapillon v Voice, supra , 
Jones \ Mottjan (1783), ] Bio (7 (’ 200, Bum d Wcbh v Puekeu (1703)' 
5 Term Rep 200, 303, Fuenk v Stovm (1803), 3 East, 548; Bcnr.et \ 
Tankcnnllr (Ear 1 ) (1811), 10 Ves 170). no: whcuelie has a power ol jointur- 

u. g or leasing (Jones v Morgan, sup, a , Frank v Storm, supra, Kino v 
Melting (1672), 1 Vent 225 , Stoughton v Langley (1703), 2 Ld Raym 
S73). or, appatently, where the mteiest of a muinod woman is given 
v '> her sepaiate use (see Jones v Ray and Real (Lord) (1728) 1 
Kq ('as Abr. 383 (4), Robots v Duvall (1738), 1 Atk 607 (in which 
cases the married woman was, on othei grounds than the separate 
use, held to be tenant fot life only); Douglas v Conqteve (1838), 1 Beav 
59), inn whcie the limitation to heirs of the bodypmports to give them 
the laud as tenants in common (Don d Candler v Smith (1798), 7 Terra 
hep 531 Pierson v Vick ns (1804), 5 East, 548 (whether sons or 
daughter), ijrnnett v Tanker nlle (Furl) (1811), 19 Yea 170; Jesson v. 
Dot a tight, svpra; Doe d Bosnall v Harvey (1825), 4 B k (' 010). 
Doe d Stionq \ Q 0 ff (1809), 11 East, 608, contra, is overruled, sec Roddy 

v. Fitzgerald, wpra, at p. 881; Van Grutten v Foxwell, Foxweil \ Van 
Grutlen, supra, at p. 674; compare Montgomery v. Montgomery (1845), 
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for life only ( b ), or shall not have power to bar the entail (<■), or shall Bbct - 7 - 
not dispose of tlie estate foi longer than his own life (d), or that the Remainders, 
heir shall take by purchase (' >, or that the heirs shall have only a an( f 
hfo estate!/). Reversions. 


Rub-Ski; j\ 5 —Executory Interests. , 

424. At common law, future interests can only bo created inter Executory 
in os as remainders or revcismus, and they must comply with the 
rules already stated (//). But future inteiests, known as executory 
mteiests, which do not comply with the rules, can bo created by 
limitations operating under the Statute of Uses (h), and by devise. 

When created under the Statute of Uses(/i) they are either spiingmg 

3 Jo & Lai 47, considered m Yon Giutten v Fo i well, Fomell v. Van 
Giullni [1897] A (' 058 So woids ol distribution and limitation added 
to “liens” oi “lieir of the body ” do not exclude llih rule (Anderson v. 

Andaman (1801), 30 Reav 30!), Mills v Newuid (1801), 1 John & Ii. 

133; (htmson v Downing (1857), 4 Drew 135, Thwi Grulleni Foxwell, 

Foi well v I'mi Gi niton, snpia) In devises when* the limitation is to 
“lhs'i",” which is a woid of flrxule railing (Minima v Thomas 11883), 

0 Q II 1) 013, C A . pet Ji.ssbi,, M U , at p 045), the mere addition i.[ 
words oi dulnlxition does not !>v it.eh prevent the application of the rulo 
(Dot (1 IlJmulJoid v Jpjihn (J7!)0), 4 Term Rep 82; Doe d Cock v. 

Coopei (1801), I Hast, 229, Roddy v Fiiaqeudd (1858), 6 If L Cas 823, 

873, Wood house v (1855), IK &r J 3.52, llaiUMiv v Harnson 

(1814), 7 Man iV 0 038, Kaaanaqh v Mo,hmd (1853), Kay, 16, 27); 
nor dots the addition ol wmils of limit 0 (ion m Ice ov in tail exclude the 
rulo nrihss the course of (h scent is tlx'iihy alteicd (Roe d Dodson v 
Gum (1707), 2 Wit 332; Dcnn d ]\ ebb v Piwlr i/ (1703), 5 Term Rep 
299, b'l.niL v Star n (1803), 3 East, 54S. Giiifiths v Evan (1842), 5 
Be,iv 241, ami ve note (n), supra) , and, mr ihe application oi (he iule, 
a suit ovci la in j'<dl ot issue is md es. cmAiI ( Fitlieiston v l'ChenUm 
(IS).,), 3 Cl. & I’m 07, 11 Ij ; Million,* v 11 liliams (1881), ol L T. 

770, and see note (it), suput) In Moig-tn v Thomas, .apui, the gil„ 
ovu showed that the wind “ sssm ” uiiant “ children ” and was uol a 
word ol limit itian, sec Rq, m v Clou 'leg (1835), L Ar C lamp .Sued 7, 

HI, and ec'ujMH, Jim d Coupe, v t iDs (1 1 H), 4 Tf rm Ucp 2*14 Winds 
of limitation and ol disfiibuinui added to the word “ issue” exclude Iho 
mil (Z>v Moden (1830) 1 V A C (ix) >89, (]>,izter v Crono (1813), 

3 Di A Wat 373 ; Giu •, woody Rathwill (1815) 5 Man & Or <>28 , Stabr 
V Danq-'ik'IJ (1840) 15 il AW 2(5 J), w’ ethn the gilt to issue is cvpicss, 
oj is raised hy impliealion iiotn a power to appoint to them {Hr,alien v 
Cartwright (18(>7) L R 2 0 1’ 511) In King v lUnehdl (1759), Andt 
379, the t» mil "issue ’ w is healed as aw nil of limit.'ion, hut, a rest, 
turn on alienation aided the const ok lion; while in Tote v Clarke ( i S.JS i, 

1 Hoav 100, the woid.-, of distribution were aopiiicntlv referred to the 
parents and not the issue 

(6) Robinson v Robinson (1751). 2 Yes Ren 225, sub nom Robinson v. 
lliclcs (1758), 3 Bro. Pail Oas 180; Re Kerne's (Huron) Estate, [1903] I 
I. R 215 

(c) Leonard v fhisser (Earl) (1705), 2 Vein 520, 527 

(d) ’ Perrin v Flake (1770), 4 Buir 2570, 1 Win B1 872, 1 Doug 
(K B)3l3,n , 1 If irgia\e’sl.aw Tiaets, 490, as to the coidimcisy aroused 
by the ease, see Fearne. Contingent Remainders, pp 155 et seg, 

(e) Van Grutten v Forwll, Foxwell v Van Grutten, supra, at p 003 
1 Hargrave's Law Tiaets. 502 

(/) Doe d Cotton v Stenlake (1810), 12 East, 515; Huqo v. Williams 
(1872), L R 14 Eq 224; hut the rulo is excluded where the limitation 
is to the “ heir ” and he is given a life estate (White v Collins (1718), Com 
289; Redder v Hunt (1887), 18 Q. B D 565). 

(ff) See pp. 216 et seq , ante 
(h) 27 Hen. 8, c. 10. 
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or shifting uses, and they can only be created in freeholds (i) 
Executory interests under wills can exist either m freeholds or in 
chattels teal, and are similarly springing or shifting devises 

425. While, both under the Statute of Uses (j) and by will, future 
interests can be created which do not comply with the rules applic¬ 
able to icmainders, they aie distinct from lemninders, and it is 
a fundamental rule tliat a limitation which m its inception can 
operate as a remainder slnU not he allowed to operate as an 
executory limitation (h) lienee an executory limitation is a 
limitation of a future estate in land which does not comply 
with the rules for limitations at common law, and cannot in its 
inception lake oiled as a rennundoi, hut which, novoitbcUvn is 
contained, as regards freeholds, m a conveyance opeiaimg under 
the Statute of Uses ( j ), and. as tegards freeholds and chattels real, 
in a will (l). Executory devises, notwithstandn g their irecdom 
from common law rules, create, m died, common law esttt'sO/r) 
and aie treated of here. Shiiting and springing ns-os do not create 
common law estates and arc tieated of sub-eijui ntly (n) 

426- The lulc that a limitation in a will which can operate as a 
remainder shall not. apart from statute, opei ate ab an executory devise, 
makes it necessary —though tins is less important then formerly ( o) 
—to distinguish between a coniangont i\ uiaimh 1 an ! an executory 
devise. A remaimiei is limited to wait for and take dh'ct u]ron the 
natural limitation of a pieeedmg estate of freehold (;>) other than a 


(») Because tlie statute only applies to freeholds At, to springing and 
shifting uses, see p 279, post 

()) 27 Hen. 8, c 10 

(k) Fuit'foil v lioijti 1 (1071), 2 Saumi 380, 388, Goodwill v Corinth 
(1694), 4 Mod. Rep 255, 269; 0 ,»,?. u. line \ Cimundinr (1768), l Eden, 
27,34; Doe d Mus'pIIv Morqun (1790), 3 Term hep 763 ; Jlrtukeulnny 
v Gibbons (1876), 2 Oh 1) 417, 419, He Wnqhlsov, JJathe-Wiujhnon v 
Thomas, [1901J 2 Ch 96, 104, C. A , II hitr v Hummers, [1908] 2 <lh 250, 
263 

(l) Fearne, Contingent Remainder, p 386 , compaie Cliallit-, Law ol 
Ileal Property, 3rd cd , ]» 172. 

(m) This seems to he so, foi although devises m general only took oiled, 
under the Statutes oi 11 b (1540), 32 lien 8, c. 1; (1642-3), 34 & 35 lien 8, 
c. 6), see note (i), p 108, ante, yet it is pjobable that oxecutoiv dense m 
wore allowed on the analogy of the law relating to demises under special 
customs , see WilliamReal Piopeity, 21st ed , p. 398 

(«) See pp. 279 ef seq , post 

{o ) The nnpoitanco ot the difference between contingent remainders 
and executoiy interests lay, not only in the liability ol contingent remain¬ 
ders to dost:m lion by failuio of the paitieulai estate (roc p 224, ante), 
but also in the fact tliat contingent lemamdem could bo barred by fine 
or recovery (as to fines and recovcues, see pp 247 cf seq , post,) , executory 
devises could not be baired by recovery (Fearne, Contingent Remaindnis, 
p 418), since thev did not depend on the estate of the person who suffered 
the recovery (Pells v /brnoa (1620), Cio Jac 590), but possibly they could 
be baried by fine levn d by a tenant m ice and non-claim lor five years 
(Romilly v James (1815), 6 Taunt 263, 274), arid executory limitations 
after an estate tail could be barred bv a recovery suffered before (lie event 
on which the executory limitation depended ( Page v Uaywatd (1704) 2 
Salk. 670; Fearne, Contingent Remainders, p 424), and see ('hallis, Law 
of Real Property, 3rd ed , p. 177. 

(p) Where, for example, thero was a devise to B for life, remainder to 
C. tor ninety-nine years, if he should so long live, remainder to the heirs of 
the body of C. ; the last limitation was the next estate of freehold to B.’s 
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detoi rmnable toe (q). If a future interest does not wait for such SlBCT 7 - 
determination, 01 il, in its inception, it cannot take effect at the Remainders 
determination ol the preceding estate, it is an executory devise (r). &nd 
But, in order that a future interest may be a lemainder, it is ^ ever8 ^ oa8< 
sufficient that it can. m its inception, that is, aecoidmg to the 
natiue of its original limitation, take effect before, or eo mstanti 
with, the determination of the particular estate; the improbability 
that it will actually thus take effect docs not change it from a 
remainder to an exeentmy interest (s) 

427. A futme interest tales effect as a springing devise when Springing 
it is so limited that it has no preceding estate of freehold to puppoit < * evise8, 
it(/); or wheie tlieie is a preceding estate limited, but then* iB 
neeessardy a gap between the determination of the preceding 
estate and the vesting m possession of the future estate (a). The 
futuie interest may arise either at a time ce<t,ain or on a con¬ 
tingency (a). The want of an nmm dlately pn ceding freehold eslate 
prevents the future mterist from taking effect ns a remamdei, and 
accordingly it is valid as an executory devise, provided that it does 
not infringe the rule against perpetuities (6) The land, until the 


life estate, and would haw Pillowed it m possession if it had vested by the 
death ot (' m I« ‘i ]iictn,,e, lienee it v.as a lontnigent lemaindei, and 
failed by B’s thvlb m the htetune of ( 1 (Dot d Mussellv if m gun, supia), 
oi whuc tlx le was a devise to 15 ioi hie, and after lus death to his wins 
successively in tail m do, and in default oi such issue to the eldest eon ot 0 
who should lust it tain twenty one yean , B died v, about issue while, C’s 
eldest son was under ivw n tv-one, tin estate limited to him was a rcmaindu 
and, bring limited b> r the w ill of a testator who died in 1847, tailed (ll'lufe 
v Hummer*, [l'K>SJ 2 Cli 250, 2153 ; as to the reason tor such laduie, see 
p 222 anh); ;ud, ai, to lem mideiR depending on double contingencies, 
see Holmes v i’ tuott (18f>4) 12 \Y It 63d, and Ptree nil v. Ptittml (1870), 
L It !> Kq 386, both decisions on the koine will, and p 21!), ante 

ig) A mnaiiid' r cannot be limited on a determinable lee ; see p 171, ante. 

(») See p 23e pod 

(s) Feaine, Contingent, Rernaindeis, p 383 

(t) Pee Fe.ane, (’onlingf nt Beinaiodi is, p 395 E q , a device to A m 
tee to tale ellis t it the (vpnation ol six montlis liom tlie testator’s death 
(CLule\ Smith (1699), 11ml, /93, 7'»8 , Pug's Vat,* (1002), Cro Ehz 878); 
or a devise to the hen ol A ahei the death ot A wlicie A survives the 


test at oi ^floodlight v Coiiu*h (10 ( )4). 1 Salk 226; s<e limns v Maine* 
< 17(>s), 4 Burr 2157); or to the hist son oi A and A has no son at the 
t( >-iatoi’s death (Gore v (/me (1722), 2 P Wms 28, Mullock v Stones 
(1754), 2 Yes Ben 521), oi to a specified son of the testator when he shall 
attain twenty-one, and be is undei twenty-one at Lite testator’s death 
(Doe d. Aiultew v, Hutton (1804), 3 Bus & P. 643 , see Nicholl v. NuhoU 
(1777), 2 Win Bl. 1159) Foimeily, in order that an executory devise 
should bp good it, must have been e,\pie?sed in the iutuic tense (Goodnght 


v Cornish, tujna , Home v PaUn (1G95), 1 Ld Rayra. 37), but ibis is 
not necessary, unless peiliaps where the tistaloi, by his use oi the picsent 
tensj, cleaily shows that he intended only an immediate gift, see Fearne, 
Contingent itemamdei s, p 536 

(u) M q , devise to A im hte, and after his death and one day, to the 
eldest son of B (1 Plowd 25 b), see White v Summers, ui pra ; Fearne, 
Contingent Remainders, pp 398, 401, com pare /.V Finch, Ahlnss v. 
Burney (1881), 17 Hi 1) 211, C. A 

(a) in springing devises “the devisor, without paiimg with the imme¬ 
diate fee, gives a future estate to arise either upon a contingency, or at a 
penod certain, nnpiecoded by, ot not having the requisite connection with, 
any immediate freehold to give effect to it ’’ (Fearne, Contingent Remain¬ 
ders, p. 400). 

(1) See title Psrpetditibi, Vol. XXII., p. 332. 
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devise takes effect in possession, devolves on the heir-at-law (c)^or, 
under the Land Transfer Act, 1897 (d), on the personal representative, 
and thus the freehold is not m abeyance (<?). 

428. When afiei an estate for life the property is devised to 
such of tho children of the tenant for life as attain twenty-one 
either before or after tbo death of the tenant for life, the express 
inclusion of children attaining tvonty-ono after such death shows 
that a gap between tho life estate and the future interests is (Oiitein- 
plated Hence, since the luture interests cannot, as to children attain¬ 
ing twenty-one after the death, take effect us remainders, they u> a all 
executory devises (/), and so, too, whore the iutuio devise . j to 
children of a thud puson who are hoi n before or after the death of 
the tenant lor life (r/). In both cires the devise is to a class so 
defined as to include persons who cannot he ascertained till afiei 
tho determination of the paiticulai estue (h). 

429. A future interest Lakes effect as a shitting doM.re when it 
is so limited that it does not wait for the natmal det“nmnulion of 
the preceding estate, but v> •sir in p"'reKrion upon an event win eh 
determines that cst ire othetware than in accord,nice with its direct 
limitation. Ttur, estates hunted upon the natiua' detmmrmtion 
of a life estate are remamdoin; hut if there 1 is a chare of fmfciture 
of tlie life cstatr 1 , and the next interests are in that event m colei ated, 
they take effect, on the event happenin'', as evectilmy interests!/). 

Bnmlaily, where an estate in loo simple absolute has been hunted, 
the land may ho devised m a different dn-'iion on a contingent 
event, and tlie happening of the event shifts the foe u'Tiwduigly {■;), 


(c) Fay's Ccrstf (1602), Vro Khz 878; Clinic x Hi, nth (1699), 1 Tad 793, 
708, Goie v Gate (1723), 2 I* Wins 28, 47 The heir-at-law f< koR tlie 
Hints and piolits until the bit Mi ot a porstm i milled to them , a,id, it by 
the death ot such pci sou they aie .umih undr.pored o!, tin In o tuk' r them 
until another person becomes entitled (Lo/Anis \ llopLas (17‘U), (his 
temp Tail) 41, (1738), 1 Aik 581, (17 W), l Yes Sen 26s, Huthik v. 
Slones (1754), 2 Ve> den 521) 

(d) 60 & 61 Viet e 65; sec title Executors and AnwiMisTRAroas, 
Vol XIV, p 238 

(e) Hams v /tones (1768), 4 Jinn 2157. ho I'li.ilbs Law <>1 K< al 
Property, 3id ed , pp Ititi 172 ; and s< e p 216, an!c 

(/) lu /af hmcre and I loud (lrel), 18 Ch !> 521, lie any l)< an, [ 1891] 
3 (Jh 150; He Bourne, By met v Hmplev (1887), ho L T 5 re, s>o lie 
WnqhGon, Battie-B nejhhon v Thfimas, \ IM'4] 2 t’h 95, Kli, C A 
( : g) Miles \ .Inins (1883), 24 < 'h 1> o'5 
(h) While \ S.nametn, 11908] 2 ('ll J~h, Pin 

(*) Black). ah v Fysh, [lS'*2j 3 ('It 2 T!, !' A , see Be Letch, Leach v 
Leach, [1912| 2 Ci. 427 An Cm we m trustees to piet,ervo contingent 
nniamdirs does not necessarily pi event tho ultenoi limitation, if vested, 
fiom taking effect in pos-cwon on the jiiomatuie dot e.i nun alum of the 
lin e.t.ite, gee Cevrx Fail'll (Bail) (1805), 6 East, 58, compare Jhe d 
Htueew, v flcneaejc (17')')), t Term Ibp 13; Stanley v Stanley (1809), 16 

(?) Pi lls v Blown ( I!i2oi, tho Jae 590 (dc vise by a (entator to <’, his 
sort and his heirs, and i f < died witbont rsue dining f>’s hlclime, then to 
D .ind hi-> heirs; (1 had a vested tee simple, subject to a shifting deause m 
tavoui of I) on (Vs dying v, illmui issue in I> ’s lifetime) In sueh eases 
failure of issie refers to iiuluu* at the dato of death of the first devisee 
(Porter v Bradley (1789), 3T< r m Ren 113; Doc d Smith v li'ebier (1818), 
1 B. & Aid 713, Ihe d K. w v. trort (1820), 3 B & Aid 546 : Fearoe, 
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although at common law a fee cannot lie limited .iff or a fen (A*), and 
an inti-u'sl limited to take effect aftm a determinable fee, ,mik*o it 
cannot ho a remainder (I), is an < wcutmv mtoroat (*«'#. 

An executory <lev„m which puts an end to an estah- tail and nliifts 
the property to another pm ton opeiatos in dofoas:in<o of the estate 
tail, and is harred by a disentailing dood( i). 

An estate pur atdw nc may ho the subject of an executory 
devise (o) 

430 A shifting devise inav, as in the caso whore it effectually 
disposes of the fee, defeat tlie piior estate altogether, hut this is 
not necessary, and the prior estate is only interrupted to the extent 
required to give effect to the exocutruy limitation Tims, it the 
executory limitation confeis a hlo estate, tho life estate takes effect 
by way of exception out of the pnor estate(p), and, if them is no 
person who can take the benefit of the executory limitation, the prior 
estate continues unintenupted (q) But, it the form of the executoiy 
deviso definitely puts an end to the piior estate, such prior estate 
will lie defeated notwithstanding Unit the devise ovei fails to take 
effect (i). 

Moji-ovei, tho execuUny limitation only tala,a effect on the 
happening of the priMcuhed event; this determines the prim 
et.ato and substitutej tho executory devise. But tho liiiiuroof tlm 
prior e.-dato m some other manner does not let in the executm;, 
devise, tlm land goes instead to the heir-at-law or residuary 
devisee (0. 

(.’onlnigtnt Ilemaindeis, pp 895, 400) Timm may also be an executory 
(b vise m defeasance of a contingent, remainder, il it i> to I ike (‘fleet alter 
the KUMimb r lies b< < mne vtabsl ; e, q , dev w* to the In ,t ehiM <4 A (who 
at 1 lie te-taior a dee'!- n.is no child) m lee, and if be dn undei twenty-oin , 
to l> m le* see fr ell,a v II o' ’/f(ii'hh), I i 1 . 10.1 

(/,) 1'illbV Drown ; |(i‘2oj, 1 n> .law , wop 171, ante 
(l) bee p 217, n;<.< 

(in) Chillis, L,.w of Thul Propmtv, 3nl cd , pp 81—85; and mi p 282, 
ante 

(n) Don d Lvmley v ycaibo>oeo!t (L\rl) (lHMA, 3 Ad St I'd 2, 807, 
Ex (lb , Mtlbaul v Va,u\ []89,»| 3 Oh T'h O A , so.* Hides v Ihufonl 
(18'i' 1 ), 12 (’ll D (>!)! , and we p 25,s, post As to clauses shitting an 
estate limn tlm eldest son foi tin 1 turn' bung, and as to the eonmiiRtmu oi 
stilting eleus.s genei.dJy, see Dhotllei otlh v Mionni, M'JOlj 1 <'ll 810. 
O V , attained, sub nom Law t nion and (burnt loan an > Do v II ill, 

11902) V (1 203, eompaie ('olhnqwood v El ml ,»/»" i ISO'S), Ih It 4 11 I> 
43 As to i-lotting clauses on tin oivuir lueon mg (uitithd to aiiotliei 
e,statu, k< e Mov if penny v Dainq (18, r 2), 2 De, (J M £c G 145, LatUfthib, 
(Lirh/) v J'.mjqb (185(i), 8 Bn G fil &G 391, 0 A ; amt see title Mdii !•;- 
MJ-ATS 

(o) lie Barber's Nettled Estates (1 1 '81), 18 r T) 024; He }h ’<,i i lonro 
v .Voore, N892") 2 (’h 87 and aeon ISO, a ’■ 

(p) (luienhij v l/oifwn (’870), l (J 11 1' 0!,5 
(i;) .hiiLoii v A'e/"'e (18 .8), 2 K'> en 

(i) Doe d lllwm/uld v t vie (]f!,'Sh b O 1> 713. Ex Cl , Robinson v. 
Wood (1858), 27 L J (on ) 720 , Uuidy Jhnsl (1882), 21 CL D. 278, 293, 
C A , soo Jones v Davies (1880), 28 W. E 455 
(s) Eq, a devise to A m ice, but if A dies under twenty-one, then to il 
in fee Hero B takes in the event ol A dying under twenty-one, hut not 
in the event of A attaining twenty one and dying in the lifetime of the 
testator The death causes a lapse, and there is consequently a failme 
of the pnor estate; but the form of the executory devise does not allow 


Sect. 7 . 

Remainders 

and 

Reversions. 

Estates tail 
» 

Estates pur 
autre i te 

Effect of 

shitting 

devise. 


Event on 
which it 
updates. 




386 

sect, 7. 

Remainders 

and 

Reversions. 

Executory 

devues 

become 

remainders. 


Nature of 
limitation 
determined 
by the event. 


Real Property and Chattels Real. 

431. Whenever one limitation in it devise is executory, all 
subsequent limitations must also bo executory; for the division of 
tho fee into particular estate and remainders being interrupted 
by an executory limitation, tho interruption affects all later 
interests (t) But if, by an event subsequent to tho making of 
the will, though during the testator’s life, it becomes impossible 
that an executory interest should take effect,, the next succeeding 
interest, if limited so as in this event immediately to follow tho par¬ 
ticular estate, will, on the testatoi’s death, lie a remaindei, either 
vested or contingent (a); and ail executory devise maj also he changed 
into a remainder by an event happening after the testatoi’sdeatl (b). 
But the converse does not hold to the same extent. \ remainder 
which fails as such during tho testator’s lifetime can take eftect 
as an executory devise {<), hut a remainder cannot, at common law, 
be changed to an executor} devise after the testator's death (<I). 

Tt is not necessary that a futuie interest should in its inception 
be fixed in its nature lb may be left uncertain whethc it is a 
lemainder or an executory interest, and it is then one oi the other 
according to the event (e). 

It to tala* {Tatb'H ? v Tmhuek (1835), t L J (on) 129, Iiiouhmanv Smith 
(1872), L R 7E\<h 271, F\ < It ) The stm t into of (enstiuelm’i, li..v, 
evei, is not followed m the ease ni a determinable life interest, and tin* gilt 
met may take etleet on death, although in tcims only given in the ei, nl 
ot determination during the lne (Re Sealon, Him v Seaton (1912), 107 
L T 192) As to tho « on-tun tiou of exemtory d< .we see () Dahoveq 
v Uuidetl (1874), L 11 7 11 L 288, and fee title V. n 1 s 

(/) Hee 1‘Vaim, Contingent Kemamdeis, p 503 , Seen v Lorn/ (1694), 
(laiili 309 

(ri) Doe d Hoirts v Howell (l.-O)g i<> l! <X C 191, 200, 2 I’leshm, 
Abstracts oi Titles, 173, guing as an example, a dcvi -,0 to A toi life tn.m 
next Michaelmas, remaindei to his lust and < tlic r sons in t id l! (lie 
testator lives beyond Mieli.n linas, and A estate take-. < Heel, tin limit ition 
m tail is no lnngej eveoi'toi v, but a, eontingi nt lomaimler 
(h) Doe d Jlurimv Hou'ill, supm 11 a 1 this appears to moan no iuoio 
than that tl, after the t<^t itoi’s death, tin event happens wlndi slufts the 
e.tate, and lln oMewtoiv limitaiion take.. elU< fc as a h\c i futuie mleiest 
to Jollow tho paitioulai cst ito, it take" oiloot as a li r u >uj<h r , see Hopkins 
(a has Din e) v Hopkins (1738), I Atk PS I, (589 

(c) VVlieici, lot iiManee, a devisee leu hie dies in tho ted aim's lifetime, 
and this leave*., at llie t< daiot death, intoiests iimitid as contingent 
Tcmaimleis, none 1 ol whnh ate costed tinx will bceomo ex< < utoi} mtonsts 
(Hopkins v Hopkins (17. ‘j. <'as temp Talb 44, (1738) 1 Atk 581, 
Doe d S-olt v lloach (t910) 5 M A S 182, 492, I’cann Contingent 
llemaimleis, p 525, 2Ficslon Abslnets ol Titles, 154) In sm he ases, tho 
court leaned in favour of an exeeutoiy chvise, m ouiei to give chert to 
tho testatoi’s intention 

(<l) 2 Preston, Abstracts of Til lea, 172 , 1 loqq v Moqq (1815), 1 Mer 654, 
701, arguendo It this had been possible, (ontingent remamdeiB could 
alw.ivs have been saved horn dcsfuieinm l»y treating them as exeeutoiy 
devices , and tliih in l.u t is Ihe mode m wlm h they aie now bv statute sfivod 
froru<dediuclion , set p 225, aide 

[e) Thus, under a htnilalion to A in tail, if lie shall attain twenty-one or 
have issue Imt if Ik shall dm under twenly-oue or without issue to B in 
fee II A dies without issue under tworih-one, no estate vests in him, and 
T> takes In wav ol exeeutoiy devise , n A attains twenty-one, the estate 
tail vests in l.im, and tin iiitiue devise to li , m the event of bis now dying 
without issue, a remainder on the estate tail (IHowmwoid v lid winds 
(1761), 2 Ves Brn 243 , Foarno, Contingent Remainders, p 526 , Doe d 
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Where a future interest is given on two independent events, one SaCT - 7. 
of which makes it a renuundc, and the other an executory interest, Remainders . 
an illegality affecting the future interest in one contingency does and 
not pievent it fiom taking effect m the ovent. of the lawful Aversions, 
contingency (/). 


432. A i ostnction is placed by statuto on the creation of executory 
interests to take eflect on failure of issue. Whoro, undet an instru¬ 
ment coming into operation after the 31st Dccemhei, lSS.) (,/). there 
is a pei sou entitled to land for an estate in fee, oi lor a term of 
years absolute or determinable on life, or for a term of hie, with an 
isxecutojy limitation over on default or fuiluie of all ot any of his 
issue, whether within or at any specified period of tunc 1 or not, 
the executory limitation becomes void as soon a ? any ssue of the 
class in question has atta.ned the age of twenty-* no ye<us(M 


Statutory 
defeasance 
of executory 
limitation 


Nub-Skvt 0 I'ombility of Ltvritrr 

433 When a limited estate is carved out of the fee simple, what Possibility of 
remains of the fee is a lemamder or levim-uut (t). When the loo ievei4cr 
simple itholf is not absolute, hut is liable to bo dotm mined either 
by a collate 1 il limitation oi a luv.teh ot a condition, tint chance 
that this may happen is a pn; v lbilni of rnvntei </» > Thus the 
lumtatK'n oi a dentin unable too simjtJo (/), or of a fee simple sub¬ 
ject to a condition (m >, canios with it a« an incident a itossiltilitv 
of tevertei (it), lt is the sami with a conditional tee in copyhold 
lands (p) 


Heibn! v Selby (Isitl), 2 15 &. C 1)26 , Wlitfe v Summon, [1908] 2 t'ln 
26(, 2t.o; 

(/) lirtii v ChaUik (18591 7 II L (’as 73! (m flic court 1 - below, lb>c d. 
Mir* \ ('killis (IS50), lh 1> 224, ('hoHn v Coe d firm ( IK.»2). 18. 
it 15 231, P\ <M> ), and m o ibid , on (liilln<rv H’n holt (17to). t Wils 105, 
and Frame's (omni'nit then on (Ft arte, Ooitfingi at Rem undeis, j> 39(>) 

(q) (’tin ,’oyaiu mg Act, 1882 (15 A 4(5 Viet e 30), h JO (2) As to this 
tmivihion U>l avoiding eveufoiy limitation ,, see Chalks, Law ot Heal 
Propci U, 3i d ed , p 178 

(ft) (’oiiioyaneing Act, 1882 ( 'b A J(> \ let t 39), e. 10(1) If them is a 
gift ovcj in case the tn.-i, dense* die.. 1 without fluid or child -n,” tins 
means without leaving a child or children, and, on the birth ot a < LiI<1, the 
devisee hold*, subject to an executory gilt over m the event of Ins not 
having any oluld who Miivives him oi attains Iwenly-oriL in Ins liletime 
(lie Booth, Vtektudv Booth, [1900] 1 (’h 708) 

(») Reo p 212, ante , 

(fc) Under a teo simple absolute the chance that the loid will get back 
the estate depends on its failure for lack ot lirirs ot the tt riant for the time 
being Tins is escheat (see title Descent and Iuktkjbu'hon, Yul XI, 
pp 23 ft neq ), and not reverter (Fcarne, Contingent Remainders, p 381, 
note (a)) 

(l) J See pp 170, 17J, ante 

(m) Roe pp. 168—170, ante, lie Holin' Hospital {Trusteed and HaquCs 
Contract , [1899] 2 Oh 540 

( n ) See Chalks, Law of Real Property, 3rd ed , p 82 

(o) Femberton v Barnes, [1899] 1 Oh 544 As to such fees, see p 172, 
ante , Stafford (Bari) v Buckley (1750), 2 Ves Ren 170,180 Befoie the 
Statute Do Doms (slat (1285) 13 Edw 1) a possibility oi reverter existed 
on conditional fees in lioehold lands (Do Litt 22 a, Carter v. Bamnnhston 
(1718), 1 P. Wms 505, 515), and see title Copyholds, Voi VIIL, 
pp 70 el seij. 
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Sub-Sect 1 —Spes Successionts 

434. No one can h ive any (Mute or interest, at law or in equity, in 
the propeity of a living person to which he hopes to succeed as his 
heir-at-law or next of lun; in id if is the same where theio is a 
limitation by will oi settlement of leal or personal property to tho 
heir or statutory next of lun of a living person; or whore the 
lmuf ttion is not to the actual heir oi next of km at the death, hut 
to the persons who would bo hen or next of kin if the ancestor were 
to die, at some future tnue(p) Such ineie expectation, known as 
a spes succesmius, confers no actual inteiest m tho piopcrty, not 
evon a contingent intei est (q), or an mteiest m expectancy (r), since 
nemo est hares i n entis , ami, as long as tho ancestor is alive, theie is 
no person in whom the light to take by descent resides. Jinnee 
spes succt ssiotns is not a titlo to property (.snor does it confer a i iglit 
to sue foi the preservation of the property (t). 

Sect. 8,— Chattels which Descend as Real Estate. 

Sub-Sfct I —In Gmural. 

435. In general, chattels per,-one! devolve upon the death of the 
owner on his personal representatives, to be disposed of by them as 
personal estate (a); but, m certain eases, they me so associated 
with real estate that they follow' its quality as regaids mheiitauce, 
and, in case of intestacy, they devolve on tho heir-at-law, suiqoct 
to tho lights of tho personal ropippentntivoh under the Land 
Transfer Act, 1897 ( h). Such chattels aie either title deeds or 
heirlooms. 


(p) Be I'm sons , Storkhy v. Paison (1890), 45 Cli D 51 

(q) Sco Watkins on Conveyancing, 8t.h ed , ]i 2111, n , refined to in 
Pe Poisons, Sloeklci/ v Pardons, supra, at p 57 ; All, oul v li all,< • , listen] 
2 Oh 369, 380 It oniois no mteicsc at all, uthci vintcd oi codingem, 
but only an expectation of an lntoiest (('hurt v. HdlnnJ (l!>7f), 4 Oil J> 
413, 410) As to tho (Hott of an <e i''.MUii n nt of a <pes sucm„‘.ionis, hoo 
title Onot k-i in Action, Yol IV , ]> 370 

( i) Ri G><‘ t, (hrm v 1 frtuoll [lull] 2 011 275, decided on the Having 
for niton..!* \unlr, aha) m exputauiy m tho Declared Wile's Sisters 
Marr.age n<t, 1907 (7 Edw 7, c 47), s. 2 
(ft) lie Parsons, Stoi l.li.y y Parsons, supra, at j> 56 In this ease it was 
hold that a married woman who had an expectation Ixioie the Mamed 
Women s Property Act. 1882 (55 As 56 Met e 75), ot taking piopeity as 
next of kin, but who did not actuary take as one of the next ol kin till alter 
tho Act, Ixrame eniitVd aftei thrt Act and took foi liei separate uso , see 
title Husband and Wife, Vol XVI , p 349 Similarly, a wife’s jus rehetw 
under Scots law js, duimg lmr husband's life, a moie spes successions, and 
is not “an oil ate or mteiest” in piopeity coming to her “dunng tho 
coverture ’’ within the moaning of the usual covenant for settlement of 
ate r acquired property (lie Simpson, Simpson v. Simpson, [1904J 1 <Cli. 1, 
(1 A ) 


(/) Sc-* J)ad s v. Anqcl (1862), 4 JJe 0 F & ,T. 524, 529; Clowes v. 
Hilliard, supra 

( a) 8oe titles Executors and Administrators, Vol XIV, p 218; 
Person u, Property, Vol XXII , pp tes, 40 D 

(b) 60 & 61 Viet. c. 65, s. 1 ; see title Executors and Administrators, 
Vol. XIV., p 238. The land vests in the first instance in the personal 
representatives (ibid.); and so also do chattels of the nature in question, 
assuming that they are tor all purposes real estate. 
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Sub-Sect. 2 — Title Deeds. 

436. The title deeds of land are of use only to the owner of 
/and in order to enable him to maintain his title (c), and it is the 
general rule that whoever is entitled to the land has also a right to 
all the title deeds affecting it (d). Acconluigly, the owner of land 
is entitled to the custody of the title deeds relating to it, and can 
maintain an action for them notwithstanding that the conveyance 
to him contains no expi ess grant of the deeds (c). 

This rule is necessai ily vai ied: first, where the deeds ai o common 
to the titloa of the owners of different lands; and, secondly, where 
the land is subjf ct to different simultaneous or successive interests, 
in the case of common title deeds, airangoments are usually 
made upon sales or other dispositions of laud as to the owner who 
shall hold them, and he gives an acknowledgment for production 
and for delivery of copies to the other owners, and also, unless ho 
is a trustee or other fiduciary owner, an undertaking foi their wife 
custody (/'). Hut, without such express stipulations, any ownn of 
land comprised in the title deeds appeals to have the right to 
inquire thou pteduction ( 7 ). Questions of the right to title deeds 
an sc between pei-ons having partial intorisisin the land, that is, 
co-owneis, tenant for life and jemaindpiman; trustee and cestui 
<i 'it't) ust , in 01 tgagor and um igagm; and landlord and tenant. As 
between co-owners, whoever obtains the deeds is entitled to hold 
them, but he must produce them to tho others (/i); as between a legal 
tenant for life and remainderman, the tenant for life is entitled to 
tho deeds (i ); os between trustee and cestui que tnu.t, tho cestui qua 
t> imt, if lie is entith d to possession, although ho is only tenant tor 
life, may be given tho custody oi them by the court (j ); as between 
moil gager and moiigagoe, the possession of the deeds by the nioit- 

(() 11 The evidences arc, as it weie, the smews ol the land ” (Co Lift (>a). 

(d) Harrmqtonx Pnce (1832), 3 l> A Ad 170, 173 

(e) lie Wdltam s and Ncwcasth 's I Ihirfa is) VonfiaH, [ 1807] 2 Oh 144, 148 
Formerly a feoffor who w.manti d the 1< oiler's title was entitled to retain 
all deeds containing warranties on which he might himself ha\e to ieiy toi 
maintaining the 1 entire's title , but, it there was no wan duty, the tenth o 
took the deeds (Co Litt 6 a ; Duikhursi's [Lord) Case (1508), 1 Co Hep la; 
I'm v Field (1788), 2 Turn Hep 708) It has been saul that upon a con¬ 
veyance under the Statute ot Uses, 27 Hen 8, c. 10, the gi.inke to use is 
entitled to the deeds and not the ceslut < f ite use (1 Sanders, l u es and Trusts, 
fjt.h ed , p 117), Imt the legal estate which vests m the, i e.iui que use 
carries with it the light to tin, deeds , fiee Co Litt 6 a, note (4) , Malone 
v Mmouqhan (1802), 141 C L it 540, Williams, Law of Personal Pro¬ 
perly, 16t.li ed , p 128 

(/) See Conveyancing and Law ol Pioperty A< t, 1881 (44 & 45 \ n t c 41), 
s 9 ; and, for lonns ol a< i.i.owledguient, s< < En< yelopa'dia ot hoi ins and 
Piecedents, Vol. XI1 , p 4(4'', and, as to tin' effect oi an acknowledgment, 
see title Sale of Land As to the statutory lights oi an owner who on a 
sale retains pait of tho land, see the Vendor and Puioha ei Act, 1874 
(37 & 38 Viet e 78), s 2, and see title Sale of Land 

(<j) Soo the Vendor anil Purchaser Act, 1874 (37 &. 38 Viet c 78), s 2, 
which suggests that them is an equitable light only ; and see title Sale op 
Land 

(h) See title Mortgage, Vol XXI , p 205 

(i) Garner v Ilannyngton (1856), 22 ISoav. 627 , and see pp. 176, 177, 
ante , title Settlements. 

(j) lie Wythes, WeM v Wythes, [1893] 2 Oh. 369, and see note (/), 
p. 281, post, and title Trusts and Trustees. 
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gagee is an essential part of the security (k ); and, as between landlord 
and tenant, the tenant has no right to the deeds relating to the free¬ 
hold interest ( l ), but he is entitled to thoso relating to the term (m). 

437. Apart from modern statutory enactment («), deeds, court rolls, 
and other evidences of title to land, pass on tins death of the tenant 
in fee simple intestate to the heir-at-law and not to the executor; 
and so also does a box or client exclusively appropriated to 
th 6 in(o); but the tenant m fee simple can dispose of the deeds m 
his lifetime tyi 

Sun-Suer — flcirlonmi 

438. Heirlooms ( 7 ) aro articles which, either from their connec¬ 
tion with real estate or by special custom, pass, on the death of the 
ancestor, to the lioir(r). They are connected in this manner with 
real estate when they ate an incident of the tenure of land, or aro 
necessary for maintaining the dignity of the owner of land or the 
possessor of a title An ancient horn, where ihe tenure is by 
cornage (a), the garter and collm of a knight ((), the ancient jewels 
of the Crown (a), and a patent creating a dignity, ate all hou- 
looms(fi). Chattels may, possibly, also hi* heirlooms on the ground 
that they are an essential lentil *0 111 the ordinary enjoyment of the 
land , as, for example, wild doer in the park <r>, assuming that they 
can be the subject of property at all if they aie so far lame as to 
ho under coritiol, they go to the oceuloi (d) 


(A> Sec 1 ill** Mourn von, Yol XXI, pp 201 f/'.y , /.V h <//,,. m,Joitc* v 
In/ltnm, |ld')‘5| 1 <'Is II,>2, 3M , nnt! as tu p'..uiln , as nil. led by (he 
pos <v,si<ai of title deed , h'"> til! 1 utiKiC on , Vo! \\l,p ‘J12 An 10 ibo 
ollcvt of a nh'.i of pinch iso for value wiltout note e on tin u»!it to dents, 
set' title Emu nr, Vo! XII! , p 78 

\l) Hir!per v Fauhh’i (181*0. 1 Widd 12!), 138, Jloihum v Fomeirillo 
(IS*2), 5 lie tv 300 , and see Life UlnurowtR, Vol XXI,]) 204 
(m) See IJonj < 1 v limit sbotlorn (181.7), 6 Taunt 12 
(h) Iiand Ttan.d 11 Act, 1897 (GO & 01 Yu t c ha), s 1, see note (/»), 
]) 2 IS, nnie 

(a) 2 111 (’inn 428, Williams, Law of Exeeutois and Adnmiistratoifl, 
lola ed ,p 518 , and see title Executors and Aumimmu, irons, Yol XIV 
pllS 

!p) Kd mL \ Xultohov (159(5), (ho Elu 490 

((/) i’loni lo*>m--Anglo-S i\on tool, utensil (Oxford English Dietionaxy, 
not UH'C “ IP iiloom ”) 

{>) IIilly Hill, 11897] I (J T> 483,494,0 A ; and, as to heulooms, sec, 
g< noially, 2 B1 Oom 127 ; Williams, I aw of Executors and Admimstratois, 
10 th ed , pp 545 il s eg , (dies Emtimors and Administrators, 
Yol XIY , p 218 , Sei 11 a .wen is Title deeds are sometimes classed as 
heulooms (2 151 Com 427), but it is mote convenient to treat them 
sei a lately. 

") E q , the Pucey horn (Pusr/ v 7Wy (lb8t), 1 Vein 273) Tenmo 
b\ coinage itnpo.M d on the tenant the duty of winding a lioin to wain the 
hm *\ subjects of Ihe eiilay mb' the luM/hun of the ting’s enemies (Little¬ 
ton ' Teuuu s, a 150, Co Lift 10(5 (>) 

(') hi held in SmihmnbnlmnVt, [l'ml) Cahc (1584), Owen, 124, but 
piol.abp Ihe Otown lias a elaiui 
(u) ('<> Tati 18 b 

(b) AY' i Hill, wpui Armour and other relics hung in a church in 
honoui ol an ancestor me also heulooms The paison cannot jemove 
them, even assuming that they are annexed to his iieehold, and tliu heir 
has an action against any porson who defaces them (Co Lilt 18 b). 

(e) 2 BL Com 427. 

(d) Morgan v, Abergavenny (Earl) (1849), 8 C. B. 768; see William* 
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By special custom, such articles as the best bed and utensils, and 
other household implements, may be heirlooms, but the custom must 
be strictly proved (V). 

439. The tenant in fee simplo can dispose of heirlooms during 
his life, but if he does not do so, and permits the land to descend, 
ho cannot devise the hoirlnoms in a different direction ( f). 

440. Chattels which are not heirlooms at common law can be 
settled in a manner coiiospotiding to tho uses or trusts foi a settle¬ 
ment of land so as to be inseparable from the land until a tenant 
in tail in possession becomes entitled to them They then become 
his absolute piopeity These so-called heirlooms are in fact the 
only heirlooms winch usually occur in modern times ( g ). 

Simr. d —Limitation of Estates in Succession. 

441. The limitation of estates in succession, is dealt with 
elsewheie (h). 

Part III.--Estates in Land Created by 
or under Statute. 

Suer ) - Estates Tail. 

Si i -Sit'i' 1 —In (It it ia! 

442. Estates tail tuise from the opnation of the Statute "He 
Ooms(f)on conditional fees lit common law (a) 

At common law a limitation to a man and a special class of 
heirs, such as the heirs male of his body bv a speeded wife, was a 
conditional fee f-miplo(fi) The condition was pci burned by the 

Law ot IVi-mal Piopeily, LOtlied.p 1 JtO , Idles Ammvls, Vol I, p. 306 ; 
0\Mfc\ Vo) XV, p 202 

(r) Co riitt 18 li, 2 Ill. Coin 428; Williams, Law of Executors and 
Admmistintoia, 1<H h e<l , j*. 545. It would seem, how over, that tho 
custom need not l>o a custom m the stuct si use so as to icquire proof oI 
immemorial usei (see title Custom a\» Fsuu s, Vol X ,p 222), but that it 
would bo sutluient to show the custom ol the family for scvual • T uiieia- 
noiin It is doubtful, however, whither any such customs now exist. 
Aitides whiih u,re so attached to land or buildings as not to bo lemovablo 
without, damage have boon said to be heirlooms by general custom (2 Ill. 
Com 428), but they are in lact fixtures and follow the Lind because they 
are in law actuallv part of it, see titles Executors and Administrators, 
Vol XIV , p. 220 , Landlord and Tun ant, Vol XVIII , pp. 410 et seq. 
Such fixtures may even me! do movable articles if they aie essential to 
the scheme of a building , p 418). 

(f) 2 131 Com, 429, Williams, Law of Executors and Adminitiators, 
10(h ol, p. 516 

(q) Wee title Settlements. 

(h) See title Pur Clements. 

(t) Statute of Westminster II. (1285), 13 Edw I, c. i; see Digby, 
History of tho Law oi Real Pioperiy, full ed , p 220 

(a) Estates tail can only be creatid in copyhold lands if there is a 
custom of entail in the partieulai manoi (see title Coi tiiolds, Vol VIII, 
p 70), and cannot he created in leaseholds at all (see p 267, post) 

’ (b) Wtllion v Berlley (1562), Plowd 222— 262; see Pollock and Mait¬ 
land, History of English Law, Vol. II., pp, 17—19 j Chalks, Law ol Real 
Property, 3rd ed., p. 263; p. 172, anti. 
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Sect. l. birth of issue of the proscribed class, and thereafter the grantee 

Estates had a fee simple absolute for the purpose of alienation (c); but, if 

Tail. be died without Laving alienated the land, the form of the gift 
was observed, and it followed the prescribed couise of descent (<l). 
The Statute Do Don is (<:) enacted that the will of the grantor 
aecoidmg to the form of the giant should thenceforth bo observed, 
so that the grantee of tho land under such a condition should 
have no power to aliene the Jand(/), but that it should lemain 
to the issue affci the death at tho gtantee, or should leveit to the 
giaulor or lus heirs on failure of the prescribed issue of the grantee, 
whether because theie was no such issue, or because, after issue 
boin, the lino of issue failed. The statute (c), theiefore, picventod 
the estate from ever becoming a fee simple absolute, and converted 
it into an estate of inheritance of are 1 fueled nature, whence the 
estate was called jauhim talkatum, or an c,state tail (g). 

Sun-S ect 2 --< la \ijicah»n 

Estate in tail 443 An estate in tail in its widest form is wboio lands or 
general. tenements aie limited to a m m and tho liens of his body without 
10 ° trie lion as to tho wife oi whom the heirs aie to be born or of 
the sex of the hens (A); and si mi laily where tho limitation is to 
a woman and the In ns of her l>jdy(<). Such an estate is called 
an “estate m tail g/moul.” However often the donee m tail is 
married, Ins or her is'-uo of every such mail utgo, win thei mile or 
female, are, in street ssive order, capable i.i mlm ding uiulei tho 
entail; so that elder sons and their issue will mheiit m older 
beforo youngoi sons; sons and then is.ae will iiiLuit before 
daughters and then is me; and dn-igbleis will inbuilt equally 
inter &e, the issue of each daughter taking hei aline (,/). 

Estate in tail 444. An estate in tail general may be restiicted to heirs male 
male or tail or heirs female, and is called, accordingly, an “estate in fail male 

female general"(A), or an “estate in tail female geneial” (l). Under a 

limitation m tale male geneial only male issue claiming con¬ 
tinuously through male issue can inherit; and under a limitation in 
tail female geneial only female issue claiming continuously tinough 

(c) lie had a fee simple also for the purpose of forfeiture, and foi tho 
purpose of chaigmg i lie land with i«.ut, common, or llio like (To Lilt 19 a) 
If the giautee aliened befoie nsue bom, this bailed the i&mo aiteiwaids 
born , but it did not bui the giuntor’s possibility of lcvoiler, and he could 
re-enter if tho issue died without issue (ibid ). 

(d) Co Lilt 19 a, and see p 172, ante. 

( e) Stat, (12S5) J‘i Kdw 1, e 1 

(f) A.-G v Mmlboiovqli (l)ule) (1813), 3 Madd 498, bfJ2 

(g) Littleton's Tenures, s 18, Co Lift 22 a Lot an estate tail still 
resembles a fee simple m that it is exempt Iroru liability tm xxa^te, see 
Bodies' (1/cwih) Cate (1616), II Co ltep 79 b, fomth ie.solut.ion 

(h) Littleton s Tenures, s 14. 

(0 Ihd , s. Ifi 

(j) 2 LI Coin US With regard to descent to Ik irs, the same rules apply 
as in the ease of descent of an estate u> feo simple, subject to tlie l' strietion 
of the line of luhculanoe to heirs of the body (see title Descent xnu 
Distribution, VoJ XI, pp. 1 et seq); as to descent to daughters, see 

p. 210, an/e) 

(A) Lit'leton’s Tenures, p 21. 

(2) Ibid., s 22, 
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female issue can inherit (m). But the latter limitation does not Bkct. 1 
occur in practice, since a limitation in tail malt followed }>y a Estates 
remainder in tail female does not exhaust the possible issue 6 /), Tail, 
the appropriate remainder after a limitation in till male is a ~ 
limitation m tail without lestriction of se\(o). 

445. An estate in tail may bo rest)ict'>u to the heirs of the Estate'm tail 
body of two Hpucified persons, and thru it is Known n: m “estate a P ecial 
in tail special ” (j>) This may he, fiist, whom the limitation is io 
a single donee and the heirs of his ur hoi body by a specified wife 
or husband; and, secondly, where the limitation is to a man and 
woman who are either married or aro capable of lawful marriage 
In the lirst case, the donee lias an estate in tail special ( 7 ), in the 
second case, the donees have a joint estate in tail special( 1 ). An 
estate 111 tail special may bo further restricted m tho same way as 
an estate in tail general to male hens of the body or female heirs 
of the body (s). 

446 lienee estates tail may exist m Lho following forms(f) - Classification 

(1) Tail general- unrestricted as to spouse and as to sox. of estates tail. 

(- 2 ) Tail male general- uniestuclod as to spouse; restneted to 

inale issue 

d») Tail female general umesfrnted as to spouse, restricted to 
female issue 

(4) Tad special restiicted to two defined spouses, unrestricted 
as to sox 

(ft) Tail male special restricted to two defined spouses and to 
male issue 

((>) Tsui female S]Kcull le-dru-ted to two defined s]louses and to 
female issue. 

Siu'l^her ('‘tolun 

(l ) j U < V ,< ‘llOl‘ 1 Ihl 

447 Tue appouniato way oi ohm tin ; an e4ate tail is to limit neirsof 

— ----- — -- - the body 

(»t) Tim., multi .t luiii.mou 111 hoi in.de, llu ton oi a d.uuddu on mini 
11 . iien I, lioi, uieh r . limitation 111 led {1 m dc. I lie d.mghti 1 *»1 a .-on (Lit f 1 «*- 
ton ft Tt-mni ‘' 21 , Co Lilt. 25 a. b) 

( 1 1 } Th.i i ', in a bimlalion in tad male wnl. lemiundoi in tad feoi do d 
Lit dome li ib u-sne a son, who has issue a ihmghtei vvlio lia‘ i-im 1 son, 
iicitihei ot ihe la-t two ib .minded (Co Lot 25 b) 

( 0 ) “ 'J'he s.desl way, w-lnm .1 man will entail Uh lands to the liens male 
and female of his body , j, to limit the liiht estate to him and the hens uuile 
of his hotly, the lemiuindoi to him and io the heirs oi Ins body, and then all 
hie issues whatsoever a .10 mbeidable ’ (Co Ldt 25 )>) l!ul it lands aio 
given to a man and to the liens main or 1< male ot Ju.> body, tins is an estate 
in tad pinna! (ibid ), see Chalhs, Law oi Ileal I’.oj.utv, 3rd od , p 287; 
and see note (f), p 245, post 

(p) Littleton’s Tenures, s Id 

(q) ibid , a 2!l 

(j) Ibid, s 1(5, Co Lilt 20 b; see p 200, ante If the gift is to 
husband and wife, and to the tears of tlie body of the husband the husband 
has an estate in tail general, and the wile an estate foi lift (Littleton s 
Tenures, s 26), and see other similar cases tihid , ss 27. 28) 

(«) Littleton’s Tenures, r 25 

(t) The late Mr Chalhs suggested a classilieation under which general 
tail was opposed to special tail, and tail general to tail male and female 
(Cballis, Law of heal Propcity, 3id ed , p 290), but in fact general tail 
and tail general are used indifferently, and the suggested classification 
seerus liable to lead to confusion. 
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the land to the donee and the heirs o! his body (a). The use of 
the word “ heirs,” either expressly in the limitation of the estate or by 
reference to some other limitation in which it is used (b), was, before 
1882, essential if the estate uoie created by deed. It cannot be [sup¬ 
plied by other words, such as “issue” or “ seed,” which, though they 
denote the relation of ancestor and descendant, do not specifically 
point to capability of inheritance (cl But the use of the wouls “ ot his 
body ” is not essential, and it is sufficient if any winds aie used wInch 
cxpiessly or by implication denote that the hens are to u sue item the 
body of the donee, thus an estate tail is ci oated by a limitation to the 
donee and “ the heirs of Jus lies'll,” or “ from him proceeding ” (d). 

(a) Or, more folly, “ to the donee and the hens of Ins body begotten ’* 
A limitation (o A “ and the hens of las body ” is as good as to “ his liens 
of his body ” (Co Litt 20.i, see Challis, Law of heal 1'iopeify, .‘Jrd ed , 
p 295, and eompaie note (»). p ICO, unit-) But toe limn a non is good 
without the woid “ begotten, ’ and when tins woid it> used it h mdilleient 
m what tense it is evpiossxd, thus, a limitation “ to f he doin' 1 and the 
heirs of hr: body whom he lias begotten” extends to ls-uio begotten altei- 
waids, and a limitation to bim " and the liens of his body to be begotten” 
extends to issue aliiady begotten (Co Litt 20 h, lIMltlhuove x 
fUnlwnyht ill'H), Cas itmp Talb 21,22, Jh>r d JaniebV ItulUtl ( LSL2), 1 
MAS 124 Cobh \ J'mtdeupist (1855), 1 If A J 430, 4-12), hut < ai Lor 
bom issue aie excluded it Much an intention is shown (da on (15St), 
2 Leon 87, Loclc v Dunlop (IMS). 2’t Cli 1> 2ST C A , sets Doe <1 
JamebX Ualltll, bapra) A> to tie efliet ot statutoiy pioxisiomt upon 
the common law lule, see pp 2t(> '141, pobt. 

(fi) Tims, abmitation to A and the heirs of hi-, body. remainder lo 15. 
in manner aforesaid, creates an e4at<* tail m xemamdex m 15 (Co Litt 
20 b, sie Cooduyht d Horton v Riyby (1792), 2 11 v HI 40, t>2, as to 
confiimalion by statute of an estate tail ahe.idy ueated) 

(e) Since tee tail is a lee simple at, < ommon lav,, the woid ‘ ’a ns ” is an 
essential to the hmitaiion m a died as in the ease (apait, tiom statute; 
see pp 105, 166, atilt ) ot a Jnmt at ion in a fee simple (Co Lot 20 a b; 
Xrvtl v A’< ml (1018), 1 I>town! 152, Seayood v Done (10.51), ('lo *’ai 
306, Malepteie v Fletcher (1734), Com 457, Wheelci v />■'/,r (1832), 

1 Cr AM 210, Dawton v Dawson (1S50), 13 1 L If 472, Chilhp- v 

domes (1805), 2 Drew A Sm 401,411, adorned 3 Do C< ,1 & Sin 72, 
C A ) Hut. a giant in franhmamage—i e , a gilt to a man and luswite 
(a neai i elation of the donoi) by tin* avoids “ iu tiauhnimmuro,” which 
weie winds of ait—created an estate tail without the void “heirs” 
(Littleton's Tenuies, h 17, Oo Litt. 21 b: ChadiK, Law ol ilea! Piopeity 
3id ed,, p 293) Possibly, in the ease ol an isiati lul, an txicptionis 
allowed to the, rule applnoble i,o estates, in lee simple. nainel> , 1 Unit ia n 
deed (apart fiom slalut**, see pp 155, 100, ante) l,he word “heirs” in 
the plmal is essential f< o Litt 22 a: Wtnnrl v. Il'unul, (174h), 3 Atk 
291; 1 lubber A Tiollope v 1 lollope (1734) Amb 453, 457, Chambeis v 
Taylor (183/) 2 My & Ci 37(5, 387), (hough in a will the singular 
number is sufficient (Richards v In , yat enny (Lady) (1695), ? Vein 324, 
White v Collins (1718), Com 289, DubberA Tiollope v Tiollope, input; 

and see p 165, note («), ante ): but in applying tlie rule in Shelley's Case 

(see pp 226, 229, ante), words of lmmaiion added to the woid “heir ” 
make it a woid of puichase (Auheds Cube (1597), 1 Oo Hep • 06 I), 

Raylryy Moms (1799), 4 Yes 788. Chambers v Taylor, supui) And as 

to wills, pee note (t), p 229, ante, title Wills 

(d) Co Litt 20 b; Bnesjoid's Case (1607). 7 Co Rep 41a, Idle v 
Cools (1705), 2Ld Rayni 1144,1153. Jack d. Wesibij v Frlheiklone ( 1829), 

2 IIud A B 320; eompaie Cotton's Case (1591), 1 Leon 211, S C, 
hub now Smy v June, Oro Lhz. 219 (wlieie theie wero no words 
equivalent, to of the body,” and an estate tail xvas not created) An estate 
tail haB been created by a limitation to “heirs male” without, “ot the 
body " where there were circumstances showing that these words should 
have formed part of the limitation (Gilmore v Man it (1693), Carth 292). 
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448. A limitation to the grautee and his heirs, giving pnmd facie Bsot. i 

a fee simple, is cut down to an estate tail if words are added which Estates 

show that “heirs ” means “hens oi the body,” where, for examplo, Tail, 
theio is a gift over if tlr* grantee dies “ without heirs of his body ”{«'); ,, Heirs ~ 
or, where the gift over is m iavour of a person who is capable of being meaning 
collateral heir, and it is to take ehect if the first grantee dies “ without “ hejrs ol it 
heirs ” (/), or where the event on which the gift is to take efiect the body 
depends on tho existence of a eollaleial heir of the first gitmiee on, 

his death (g); and perhaps a gift over if the grantee dies “ without fee tail 
issue ” lestnets his jmmd facie fee simple to an estate tail (h). 

449. The vacations in the limitation of estates tail required to Heirs “ male” 
create estates m tail special, and estates tail male 01 female, whether m or female - 
tail general or special, follow from the natuie of these estates The 
addition to “ liens” of the words “male” or “female” creates an 

estate in tail male or tail female (t), and the specification, in a 
limitation to the donee and the hens of lus or her body, of the wife 
on whose body they aio to be begotten, or the husband by whom 

(e) Co Lilt 21 a; and compau* p 241, ante 

(/) Eeaim, Condngont Re. winders, p 466, Dot d Iultledalex Smeddle 
(ISIS), 2 U & Aid 12t>, Wall v IT) iqhl (1837), 1 Dr & Wal 1. He Smith’s 
Estate (1891), 27 L R li 121; lie Waugh, Waugh v (Jnpps, [1903] 1 Ch. 

744 

(q) lie Waugh, Waugh v Vnpps, supra, at p 747 

</ij Tin‘io aio several authorities to this effect, sec ('anon's ('<uc (1559), 

3 Leon 5, LSeik’t, Case (lt>30). Lilt 244, <md see ibid ,pp 1 GO, 250,283, 216; 

S C , snh nom Haitian v Kieholls (1004), Cro (’;ii 3t>3 ; Loiqh v Dmce 
(1605), t’arlh 310, 5 Mod Rep 260, 1 Ld. Rayrn 101; 3 Salk 
137 According to the report m Carlhow, the last decision turned 
on the limitation being bv way of use, it being sard that m uses, as 
rn wills, the uncutum prevails , but tins is erroneous, and the decision was 
given on the legal elfcet oi tho limitation , see Tapner d Feel,ham v 
Merlott (1730), Willes, 177, 181 , Fuller v Wiqq (1701), 1 P. Wnm 14, 

JG, Damfield v Foplutm (1703), l P Wns 64, per Wukuit, Lord 
Keeper, at p 57, note (2); Smith v Smith (1856), 5 I Cli R 88, Moiqan 
v Moiqan (1870), L It 10 Eq 9!) Hut tho eonsluu turn is drlleient 
rvlicii) the words are “m delaultof snob nvsue ” (Idlex Cooke (1705), 2 
Ld Rajm 1141, 1 P Wins 70), or if tho grantee dies “without 
leaving issue” (Olivant v Wnqhl (1878), 9 Ch I) 646); and, since them 
appears to bo no substantial ground of distinction, it may bo that tho 
cases lirst cited would not now be billowed A reference (o deal li without 
is.,ue does not enlarge an express estate for life to an estate tail (Smqood 
v Hone (1604), tho Car 3b6) As to implication of an estate tail arising 
upon a devise ov ei aflei a 1 ulure ot issue of the first devisee, see, in the cabe 
of wills beloie the Wills Act, 1837 (7 Will 4 A L Viet c 26), Gardner v 
Sheldon (1671), Vaugh 259, Darr v Swindeh (182S), 4 Russ 283 ; Key 
v Key (1853), 4 Da (1 M & (1 73, C A ; Atkuison v //<>%(1863), 10 
H L Cas 313, Eastwood v. A nson (1869), L. It 4 Exch. 141; and, m (ho 
case ol wills since the Wills Act, 1837 (7 Will 4 A 1 Viet c 26), see ibid , 
s 29 , tdle Wills As to implication oi an estate tail upon a devise to 
die devr.ee and his children oi wue, where lie has no issue at the lime of 
the devise, see Wild’s Case (1599), 6 Co Rep 16 b A devise to A and 
his heirs with a proviso that neither he nor lus heirs to the tHird genera¬ 
tion shall sell or mortgage tho land cieates an estate tail (.lfoilimer v 
Hartley (1851), 3 lie (! AS m 316, 6 E\ch 47, (1848) G C li 819; and 
reo Hamilton v West ( 1846), 10 1. Eq R 75. Dodds v Dodds (I860), 11 
1. Ch R 476) 

(t) See p 242, ante. A limitation to heirs of the body, males to be 
preferred before females, creates an estate m tad male m the first insiauc# 

(Deirn d. Cieswuk v. llohson (1770), 2 Wm B1 695). 
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they are to be begotten, creates an estate in tail spocial (h). But 
the spouse who makes the entail special need not be pat ticularly 
named. It is sufficient if ho or she is dolmcd as belonging to a 
class(7). Wheie the limitation is to a husband and wile as the 
donees, the estate tail vests in the hm hand or wile or both 
according as the issue are to piocend from one or botli (m). An 
estate tail may bo created bv a limitation to the hens of the body 
of a deceased person, the iiibt of such heirs who becomes entitled 
taking by purchase (n), and by a limitation to an only sou and the 
hens of the body of his father who is then dead, the son taking an 
estato tail winch on his death without jshuo will go to the next 
heir of the body of tbo father (o). 


(u) By Statute 

"in tail." 450 Jn a deed it is now sufficient, in the limitation of an estate 
in tail, to use the words “ m tail ” without tho wonb* heirs of the 
body ”; and, in the limitation of an estate in tail male <>r in tail 
female, to use the woids “in tail male” or “ in tail ffimule, ” as the 


{k) Little ton’s Tenures, s 29 A limitation to the “ right Jours’’ of a 
man by a paitioulai wife “ ioi ever ” is 1 lie same as ,i liitui.nion to the 
heirs of Ins body by .tie paitienlar wde, and creates an estate tail,notwith¬ 
standing then olds ‘‘lor e\ei ” (II 'tight \ Vernon (1S54), 2 Jhew 439 , 
affirmed (185S), 7 JI L ('as 3 r >) 

(f) Page v Ilaywaxl (1704), 2 Salk 570, more fullv reported m 1’igott 
on Recoveries, p 170 (“ devise to Maiy Iiryant and the liens male oi her 
body,provided she lnloimamcs with and lias issu< m de bv one suinamed 
Soaile 1 '), Pdlitim ( Union v N<u urlle [Ihiki ), 11902J 1 t'h 31, C A , 
affi imed, 119031 A (' lit (d- rise to ( heih s, if he maim * a fit and 
wonhv gentle woman, ami his issue male”) In both easel an Mate in 
special lad male was ueated , also ju J/mpe v M<ntm . [1902] 1 I If 
30",, 370, i' A (do\ j,o to A , and no poison to uilunt “ nnle.s a lawlul 
issue of a male child got by maiuage with a respectable Riolestaut 
female, of piopei eonduelod parent-,”) 

(w) In a hnutauon to husband and wife and to the lieiu wliom the 
h'i'hnid shall begot on the bod\ oi I lie wile oi to 111 " liens ut the houy oi 
tin i udi.ind and wile, llieie is no distimtnm bet wish hudm id „iid wne 
as the source oi issue, and the t'-ule in spe< ed I <d \i-ts m both 
(Littleton's Ti nmes f 28 , Penn d Tmhl/v (idiot (17SSI 2 Tenn Rep 
431, Fd/omib \ 11 dlwmtt (1810), 12 Km t, 209) Ihit when the limita- 
tion is to husband and wite and the 1 eus ol 1 tie body of tin 1 husband, the 
h'lr.isiiid has an eCate tad fu,i ,2 and the wile an e.tale lor hie 
(Lntleton’s Touuies, s 20). anil v.line thehnddion is to the liu.band 
and wife and to the liens of the husband vine h lie shall beget on tho 
bodr of tlie wife, tho husband has m estate in spenal fail and tbo wife 
an estate for Ide (Littleton’s Tenures, s 27), and a limitation to husband 
and wile and to tho heirs oi the liodj ot Hie witf by the hushand hogolten 
gives the wile an estate in spena 1 l.m and the husband an i-daie ioi life 
(Littleton’s Tmuies, s 2b, ihre (' 'htrhll\ Cdlol suj-iu , bV//ps v 
/?en ham (1008), Yeh 131 . and see Gt.i'.flqe v Tavbr (10V),^Stv 325, 
Throgmorton and Itobiruon v Whaney (1770), 3 tills 144; A limitation 
to A and his Inns on the body ol Jane 8 begotten is an estate tad 
{('tmdleiqh's Caee (1595), 1 Co Rep 120 a, 140 b, fifth resolution) This 
had been questioned on the ground that the hens might he collateral and 
begotten on the body of Jane S hy another than A , hut “ begotten " 
necessarily means b< gotten by A (Co Lilt 26 b) 

(«) Mondeville’s Cate (undated), Co Litt. 26 b, Wright v Vet non (18 r 'S) 

2 Drew 439 ; affirmed (1868), 7 H L Cas 36. 

(o) Littleton’s Tenures, g 30. 
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ease requires, without the words “ heirs male of the body ” or “ heirs Skc-e. i. 
female of the body ” (p). Estates 

Sub-Sjkct 4 —Disentail 
(i) In General 

451 By the Statute T>o Don is (q) estates tail, so far as the Disentail 
legislature could effect its intention, were made inalienable. Under poor to 1834. 
the provisions of that statute whatever disposition was made by. 

the donee, the issue in tail could, on Ins death, defeat the disposition 
and i ecover the land. But the tendency of the courts was to 
favour free alienation ( i ), and, in the course of the no\t. two 
cent lines, they ounrode the declared intention of the legnl it lire, 
and it was established that the tenant in tail by using the fictitious 
legal process known as a “ common lecoveiy,” could liar both the 
issue in tail aud the roitiamdots after the estate tail (.s'). 

452 A recovery was a lval action brought against the tenant of Recoveries 
the 1 toehold. Tins might bo the tenant in tail himself, but more 
usually theie was a preliminary coin usance of an e.dato of 

ini’ii -tli,ile freehold by the tenant m tail to a nominal tenant who 
wits known as the tenant to the precipe (/) Against him the action 
i a i brought, and its Hfn an depended on tli > doctrine of warranty (h). 
jt r.as assumed that the ei'iite tail had origimdh been gisnted with 
w mi ant and tho lxmelit of this wairanty would limn be availahlo 
foi tho n sue in tail. The tenant to tho pi .cape vouched'to 
wan ant Iho tenant in tail, who m turn vouched the common 
\onchee(«) The common voecheo made default. Judgment for 
rocou’ty oi tho land was gn-n in favour of tho demandant, who 
tlicioupon olitiuned the land in fee simple, while judgment for 
roemory of lands of equal value was given in favour of the tenant to 
the pm'po against the tenant m tail, who in turn had the same 
recompense lioin the common vouchee In legal iiiooiy this 
loiompense gave to the issue in tail what they lost by the 
demandant’s lecoveiy of tin* entailed land(/i). The process waa 

(p) Convey an cum and Law oi PmperU Act, 1881 (44 & 45 Viet c 41), 
g 51 , .mil see (Tiullis, Law of Real Pioperty, 3id cd , p 297 

(</) Staluto oi Westimuslei II (1285), 13 Ihlw 1, c 1; Bee pp 172, 242, 
ante 

(r) See pp 143, 227, note (<),, tin It , and see p 287, 

(k) Tultarum'h ('use (1472), Y. U. 12Edw. 4, io. 19, pi 25 , Tudor, L C 
Real Plop, 3id ed , p 695 , Digoy, Jlictoiy oi the Law of to -il Piopoily, 

Gtli ed . p 255 , (’lialhs, Law oi Real Pioperty, 3id ed , p 309 

(t) Where (he laud was lei lor lives at a lent, the lessee wao Hie tenant 
of the mum diale inehold ; hut, to avoid bunging him into the leotneiy, it 
was piovulcd by slat (1740) 14 Ceo 2, c 20, ss 1. 2, that the person next 
in remainder or inversion mu; lit make llie tenant to the puccipe 

(u) A# to waitanties, whuh Sn E. Coke refeis 1o as “a cuuons and 
cunning kind of learning ] as are you ” (Co Litt 103 b), se< Littleton’s 
Tenures, « 697, Co Lilt 101 b, 365 a el m/ 

(a) The common vouchee was usually the cner of the oouit, selected 
because he was a man of no substance (t’halhs. Law oi Real 1'ropeity, 

3id od , p 311) The couits al'owed tins ti.nispaieut fiction in oidei to 
make laud ahenablo (seo note (ft), p 248, post), and the procedure came 
to be sanctioned by the legislature, see note (f), supra 

(b ) For a fuller account oi the proceedings m a common recovery, aud 
the variations aeeoiding as the leeovery was with single, double or treble 
voucher, see 2 B1 Com , p 358 ; Ohallis, Law of Real Property, 3rd ed., 
pp 310 ct seq , and, for the practice in investigating titles founded on a 
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completed by the demandant reeonveying to the tenant in tail in 
fee simple or in such manner as he might direct. 

The effect of a common recovery was to bar the estate tail, and 
the revei bion or remainders, and all conditions and collateral 
limitations annexed to the estate, including executory interests still 
m fufiuo taking effect in defeasance of it, and to eonveit it into a 
fee simple, if the creator of the estate tail had the fee simple, or 
otherwise into a fee commensurate with liis estate (<■). The right of 
the tenant in tail to suffer a recovet v was an inseparable incident of 
Ins estate winch could not be prohibited by condition or any other 
device ( il ). The recompense m value was recognised to be a lietion, 
and it was no objection to a recovery that the judgment for the 
tenant m tail to have lands of equal value produced iu fact no 
recompense (c). According to one view, this fictitious recompense 
was only required for the purpose of making the recovery good as 
against the issiio in tail. The remaindermen were haired by the 
assumed continuance of the estato tail (/) Hut according to 
another opinion, more rtasonahle, though peihaps less technically 
correct, the remainderman was barred because he was entitled to enjoy 
the recompense (y). In the result, iecocones came to be regarded 
not as actions, but as common forms of conveyance (/<), but the 
recovory did not affect estates derived out of or incumbrances on 
the estate tail, although incumbrances on the remainder orroveision 
were bailed ( i ). 

453 An estate tail might also be barted by a fine. This, like a 
recovery was m form an action (_/); but w bile a i ecoveiy was pursued 
to judgment and took its effect from the judgment, iu a fine the 
proceedings weie comp>unused by leave of the com fc. The fine 
was, however, equivalent to judgment, and it operated to bar the 
issue m tail immediately, and the claims of the remainderman at the 
expiration of five years fiom the time when their estates respectively 

reeoveiy, see 3 Preston, Abstracts of Titles, J35 et seq Fot form of judg¬ 
ment in a recovery, see 2 lit Porn , Appendix v 

(r) 1 1'it'Mon, Abstracts of Tides, 304, 2 Pieston, Abstracts of Titles, 
121 ; Challis, Law of Ileal Propetty, 3td ed , p 314 
(d.) MMinay's (Sir Anthony) Case (1605), 6 Co Pep 40 a, 41 a, see 
Corbel's Oase (1600), ] Co Rep 83 b: VorUnqton's (Mmy) ('use (1613), 
10 Co Rep 35 b; Clialhs, Law of Real Property, 3rd ed , p 203. 

(c) Porhnglon's (Maty) Case, supra 

(f) “ The recompense in value is the reason of the, bar by common 
recoveries as to the .ssue in tail, but not the reason why it bais as to him 
m reversion or remainder; btit the ieasoD in this ease is because the 
recoverer in supposition of law is in of the estate tail and that in judgment 
of law has still continuance” (Hudson v Benson (1671), 2 Lev. 28, per 
Hale, C J , at p. 30; see Bare v Snow (1578), Plowd 514) 

(q) Martin d Tregonwell v Straehnn (1743), 5 Teim Rep 107, n 
(7i) Dormer's Case (1593), 6 Co Rep 40 a, 40 b , Mat tin d TreqonweUv. 
Strarhan ( 1744), Willes, 445, H L , per Wir les, C J , at p 451, in giving the 
opinion of the judges to the House of Lords: “A common ieeovery is a 
conveyance on reeoid, invented to give a tenant in tail an absolute power 
to dispose of bis estate, as if he were tenant in fee simple ” The reasons 
given m the bookg for the effectiveness of a common reeoveiy are, however, 
as Willes, C J., observed, not consistent, and the icul leason was that the 
courts were resolved to allow to tenants in tail the, power of alienation. 

(i) Preston, Abstracts of Titles, Vol. III., p. 137 ; Capel’s Vase (1593), 
1 Co. Rep. 61 b. 

It) As to fines, see 2 fil. Com. pp, 348 et seq.; Challis, Law of Real 
Property, 3rd ed., p. 304. 
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fell into possession^) It was necessary that the poison who hivied Smct i. 
the fine should have an estate of freehold*A, but not nocessarily Estates 
the immediate freehold (m) ' Tail. 


454 Pines and recoveries woio abolished (n), as from the Abolition of 
31st December, 1833, with the exception of fines levied <>r recoveries finesand 
Ruffe,red under proceedings pending at that date, and the present rucoTeneB 
mode of barring entails is defined by statute (o). 

(n ) Siuiiitoty Pou cr 
(a) In Genual 

455. A complete disentailment is effected when land is Bet free Effect of 
from the claims both of the issue m tail and of estates and interests statutory 
subsequent to, or in defeasance of, the estate tail. This result dlBentai 
follows when the tenant m tail effectually disposes of the land m 
fee simple A partial disentailment takes place when tbo tenant m 
tail effectually disposes of the laud for an estate less than the fee 
simple, and then the claims of the issue in tail and of the 
k mamdermen are overridden to the extent necessary to give effect 
to the disposition. 

(k) Ongmally the fine had the same effect as a filial judgment m a wnt. 
of ii'dif, that ic, ll operated immediately as an absolute bar to all claims 
(Cmiisc on Fines and Keoovciies, Vol I, p ISO, sec Biait, V'ol V'l . 

D 4J8, Col 435 b) Siib'C(j.,[*nth claims weie allowed to be brought bofh 
ag<uusl a judgment on a v,n> ni light, a.id against a fine, within a year and 
a day, and a fine was used ui a e<mv\ i:mu* imdei which a puichnwi's 
title became sab*, afu i a hlmit, time, against eveiy kind of claim (Cruise on 
Finos and Keeovcims, Vol I , p 161) Tins was a* common law, but the 
effect of fines was i urnd horn time to time by Matulo Publicity was 
required by slat (12‘)0) 18 Kdw I. Kt.it 4 (de modo leuindi /him) , but 
the> siiU had too gie n an elb'i (, agmist pei>oiis ultimately eutithd, and 
tin Statute of Non-''lei e (CVti), . 1 * Kda <5, e 16, eonfiiuil their opera¬ 
tion to the actual parin'. to the n.u i Thi-s continued foi a bundled 
yeais, and then by stat, (1 tsd) l Ric 3, c 7, and allerwaids by the 
stat (14811) 4 lien 7, c 21, hues weie lemtioduced as a means of 
limning claims to laud Pioi l.unaiioiiB had to be made, and the penod 
of limitation was five years Against iuf me lights the period ran 
from the time when the right, fell into possession , and in case of 
disability, from the icmoval of the disability Thus the rights of remainder¬ 
men were saved till they fell into possession Apparently the line was an 
immediate hat to the issue m tail (Anon (1527), Dyer, 3 a), but the, point, 
was doubt iul, and it was settled against the issue by stat (1640) 32 lien 8, 
c 36, s 1 The stat <1486) 4 lien 7, e 24, continued to operate as 
a means of barring estates tail until 1833 ,As to these statutes, Bee Challir-, 

Law of Real Piopcity, 3id ed , pp 305 et seq 

( l) A fine was equivalent to a feoffment upon iceoid, provided the 
peisou levying the fine had an estate of freehold , othetwiBG the fine had 
no effect whatsoever with respect to a stianger. and it operated as an 
estoppel only, and barred none but the pat ties to it and those claiming 
under them (Smith d Dormer \ Packhuisi (1742), 3 Atk 135,11 L , per 
Willes, C J , delivering opinion of judges m House of Loids, at p 141) 

(m) Thus the fine of donee in tail with pioelamation baned his issue, 
whother he had an actual or vested estate tail, so that lie was seised of 
the same, or a contingent, future or executory interest m tail (1 Preston* 

Abstracts of Titles, 402), and, as to fines as a species of assurance, see 
3 Preston, Abstiacts of Titles, 130 et seq Ab to the advantage a fine 
might have over a recovery, see Chalhs, Law of Real Pmperty, 3rd ed., 

P 313 

(») By the Fines and Recoveries Act, 1833 (3 & 4 Will 4, c. 74), s 2, 

(o) See ibid , s 3 
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456. Every actual tenant in tail ( p), whether in possession, 
remainder, contingency, or otherwise, has now, by statute, full power 
to dispose of the lands entailed for an estate in fee simple absolute, or 
for any Jess estate ( 5 ); and consequently he can eflect either a com¬ 
plete or a partial disontailraont of the lands, which terra, for this 
purpose, includes hereditaments of any tenure, whether corporeal or 
incorporeal, and any undivided share therein (r). But the power is 
not exercisable by a tenant m tail after possibility of issuo extinct (s); 
01 by the tenant in tail of certain lands conferied for public services 
on the original grantees (/). The full power of ban ing the entail can 
only be exei vised by a tenant in tail of full age in possession. Until 
he attains the ago of twenty-ono, he is subject in this respect to the 
ordinary disability of infancy (a); and, while his estate is future, his 
power depends on the consent of the protector of the settlement ( v). 
Without this consent, he can only create a base fee («). 

As under the previous law, the right to bar the estate ib a necessary 
incident of the ostate and cannot he fettered by the settlor (x). 

(b) J’lolertor of the Settlement 

457. Wboio a tenant in tail who proposes to bar the entail is 
not immediately entitled in possession, the exercise of Ins power is 
subject to the consent of the protector of the settlement. The 

(p) I e, the tenant of an estate tail wlocli has not been hatred , Hnch 
tenant is deemed an actual tenant m tail, although the estate tail n\ay have 
been divested oi turned to a light (Fines and ltecoveues Act, 1833 (3 A 4 
Will 4,c 74), s 1) Fomieily an estate might betuna d to aught otentiy, 
m which case the tenant a as moiely divested ot possession and could legam 
the po k >(s..i,)u by ie-enteimg or by a possessory action ; tins was the (.vie 
wficio a tenant for life pnoi to the estate tail, alienated m fee; but an 
alienation by tenant m tail had a gieatei eflcet, it woihed a discontinuance 
(see 1 Piowton, Abstracts oi Titles, 3i54), and deprived Ihe issue in tail of Ins 
Tight of emiy, leaving bun with the light ol pmpeily, which he could only 
a«r!‘itm a piopnctaiv action (Co Lilt 327 h ; Co LiLt 230a, Hmlci’s 
note (1); see Goodrujhl d Fowl*) v boiester( 1809), l Taunt 578, Ks. Ch ; 
Pieston’s aigument ,ibid , pp 587 et w/ ) This di dmetion was abolished by 
the Ileal Pi operty Limit alien Act, 1833 (3&4 Will 4, c 27), and a claimant 
to an e .t.'te, as long as he haR a light oi action lias ate) aright, of entry ; and 
see title Limitation op Actions, Yol XIX, pp 101, 105 Tint in the 
present eonnetjon “divest” includes the ease where the tenant m tail 
has ceased to have both possession and the right of posM'Ssion; whoie, 
for instance, he has alienated the land without bailing the issue, so as to 
pass a base fee, and whine his propeitv lias boon tijiuslcned to another 
poison by opeiation oi law Hence the tenant m tail continues to he 
actual tenant m tail for the purpose ol the statute (1) where he has been 
ousted by an adverse claimant , (2) where he has alienated in lee not 
under the .statute : (3) where his estate has been tianstciml by opeiation 
of law, as upon its transfer to an adninustiator on conwtion foi felony 
(J?c Gaskcll and Walters’ Contract, fll><!(>] 2 fh 1, 0 A ) 

( q ) Finos and Kecoveiies Act, 1833 (3 A 4 Will 4, c 74), h 15 As to 
disposing of the estates taal of hunliupts, seo ibid, ss 5G--69; title 
Bankruptct and Insolvency, Vol 11, p 121 

(i) Fines and Pieoov erics Act, 1833 (3 A; 4 Will. 4, e 74), a. 1 ; compaie 
pp 155, 157, ante 

(s) Fines and Roeoveiies Act, 1833 (3 & 4 Will 4, c. 74), 8 18; see 
pp. 174, 175, ante . and see p. 260, post. 

(t) See p. 261, post 

(«) See p 256, post. 

(v) See the text, infra. 

(to) See p 262, post. 

(») Dawling v. Penrhi/n (Lord) (1878), 4 App. Cas 51, 64 As to the 
■nroiment el the deed, winch is necessary in au cases, see p 256, post. 
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person to hold this office may be appointed by the settlor (y ); in 
default of such appointment, he is designated by statute (z). 

458. The settlor may, by the settlement entailing the lauds, 
appoint any number of persons in esse to be protei tor of the 
settlement in lieu of the statutory protector, and either for the ° 1,10 
whole or any part of the period of the statutory protectomte; and 
he may insert in the settlement a power enabling the donee of the . 
power to fill up vacancies m the office of protector occasioned by death 
m retnomenU?/) If theio is no othei person then protect -m , the 
persons appointed under the power are protector; otherwise, Ihov 
are protector jointly with the existing protector. hut the number of 
’persons composing the protector must never e\co< d tinee(y) The 
appointment of a proleutoi under such a power, and also the 
retirement of a piotectoi, must bo by deed, and tlm deed is void 
unless em oiled within six months after e\e« ulion.' The pel son 
who would be statutory sole piotcctm may be appointed piotectoi 
and, unless othei wise directed by the settle!, nun act as solo 
protector if the othei persons constituting the protector shall have 
died or resigned and no other poison shall have been appointed in 
thou place (i/) 

459 When wver.al poisons have been appointed protector, Devolution of 
then, upon tin- death ot any oi them, the "thee uurvms.and the - nrotee,orRte 
sntvivois eonctuiitc the puffin lor until the vacancy h huppliod (a) 

When nil the p-us-iih constituting the puffi-offis die, the ofhco 
d-.velves upon P-o t.t it.il-py piotectoi (h). Tin’ omit d-.es not 
f.ivoui the sp*ci, ] I-, e-tiiL of a jin t- eli i, and a l.ru. te_> whose 

duty it h to male- is i 1- 'limit ui Pet ,'io tin oction of the louitin 

pui.-i.mco of an e''-'ciil--n tmslwid ud intheehser.ee of <-) .octal 
eneiru.'leii’ cs, ho lup.iiod to appoint peiaons .is piotectoi P 1 

460 Whom no piot-ctor is app-inled by the netlleiucnt, the statutory 

owner of the lust sufficient estate, usually a life estate oO, if it P rotector 


m 

Sam-. ]. 
Estates 
Tail. 


(i/) Pines and Rooovenes Aet, 183 j (3 A 4 Will 4, c 74), s 32, winch 
prohibits (ho appointment of an e'u n 

(,?) Ibid ,i h L : 1 .1 As tolhcst.ilmoiy protectorate, poi i lie text, infra 

(a) lull \ l‘oltbi/ (1873), L It 15 Eq 178, and this is so even though 
the settloi lias given jiov ei to appoint a new protector “ to the intent that 
the lull number ot thiee poisons should fipm tune to time till the office,” 
unless lie has ideallv excluded the exerciso ot the powers of protector 
during a vacancy {Colev v Bayley-Wenlhmijlov, [1008J A C. 97) 

( b) Clarke v Ckimbnlm (1880), 16 (’ll L> 17<> 

(c) Barker v Le ])et>pence> ( Haioncss) (1813), 11 .Sun 508, 527 

(d) Fines and Recoveries Aet, 1833 (3 & 4 Wilt 4, c 74), s 22 The 
estates {specified as sufficient to confer the office ot protector aie “ any 
estate for yeais determinable on the dropping of a life or lives, or any 
greater estate (not being an estate for yeais) ” The estate specifically men¬ 
tioned refeis to a form of settlement now practically obsolete The first 
limitation was frequently to A for ninety-rune yeais if he should so long 
live, followed by a remainder to his Dr,4 and other sons m tail A. had 
thus no estato of freehold, and his com uuence m a recovery was not 
neocssaiy (Sugden, Real Propeily Statutes 2nd ed , p 215). This form 
of limitation was adopted in order to beep the land in settlement as 
long as possible (see Bell v Holtby, supra, at p 189) The Fines and 
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subsists under the Bame settlement as tho tenancy m tail (e), is the 
protector; but an estate arising by way of resulting use or trust 
to the settlor is deemed for this purpose to be an estate arising under 
the same settlement (/); and so is an estate by the curtesy m respect 
of the estate tail, or of any prior estate created by the same 
settlement ( g ). 

, 461. The prior estate which constitutes the protector is by pre¬ 
ference the beneficial estate. If there is a prior legal estate out¬ 
standing in a bare trustee, he cannot lie piotoctor(/t). If, however, 
lliGie is a piior legal or equitable estate in a trusteo who is not a 
bare trustee, and there is no person beneficially entitled in respect 
of a concui rent prior estate, it seems that the trustee can be pro¬ 
tector (?), but if thoie is a petson beneficially entitled under a pnor 
estate, he is the protector, notwithstanding that there is a concm rent 
legal estate in-a trustee (k). 

462. An heir, and an executor or administrator, cannot be 
protector m respect of any estate taken by him as such heir, executor, 


Rivoveivs Ad, 1833 (3 A: 4 Will t, c 74), made his consent to ill si it tail nip 
nocexsaiy. A lile estate is cu.dm than .in estate tor ye.us ddeimuiublo 
on lile (see p 211), onb ), and is within the Fines and Itenmiics Act, 1833 
(3 Ar 4 Will 4, e 74), s 22, and so, a fothun, is a pilot estate tail (/.V 
lllcu'itt (1866), 6 J)e (1 111 & G 187, <’ A ) Hut, a lessee at a n nt cannot 
be protector (Fines and IP'ioveries Ad, 1833 (3 Aa 4 Will 4, c 74),s 29} 
(e) The ownei of an estale ausing undei .t (lillercnt scttlcnnnt is not 
piotet tor {Herrington v di (1875), 32 L T 121), but an estate confirmed 
oi xistnred by a settlement ir deemed to subsist tbeicundei (Fines and 
Recoveries Act, 1833 (3 & 4 Will 4, c 74), s 25) 

(/) Ibid, s 22 As to wbethei, apart from the statute, a it suiting use 
arises under the settlement, see p 27 8,po<f, and, for instance of Ru<h 
a use, see Lynch v ('linkm, [1900] 1 I U 178, <’ A 
(q) Fines and Recovenes Aet, Is33 (3 & 4 Will 4, e 74), s 22 As to 
estates by the curtesy. Beo pp 183 cl seg , ante Hut, a doweicss (.inuot 
be piotector (Fines and Reeoveiua Ad, 1833 (3 & 4 Will 4, c 74), s 27) 
(h) Jhul . 8 27, and as to tho meaning ot “ baictiustei,” see title Thusts 
ami TuubTfcEs In a settlement created befoio the passing oi the Act 
(28th August, 1833)—or perhaps befoio the ‘list Puember, 1833 (nee the 
disceprauev in dates in ibid , ss. 27 and 31, and compare Sugden, Ileal 
Property Statutes, 2nd cd, p 219)—a bare trustee (as io this term, see 
lie (hmntnqhim and Frayhnq, [1891] 2 Oh 5C7 , lie Howqote and Osborn’s 
Contract, [1902] 1 Oh 451) can be piotectoi, since fount il t >, in virtue of 
his legal estate, lie would ltave been the peison to make a tenant to the 
prsocipe (Fines and Recoveries Aet, 1833 (3 & 4 Will 4, c 74), r 31); see 
ihntth d Dormer v J'achhuist (f742), 3 Atk 135, II L ), but he can insist 
on retaining the legal estate only so long as the purposes of the trust exist 
(Buttanshaw v Marlin (1859), John 89) Where, however, the prior estate 
and also the estate tail are equitable, the equitable tenant for life would 
fuimerly have been the person to make the tenant to the praecipe m the 
equitable recovery, and lie is now (he protector notwithstanding the Fines 
and Recoveries Act, 1833 (3 & 4 Will 4, c 74), s 31 (lie Dudson's Contract 
(IK78). 8 Oh. I* 628, 0 A , per Fotton, L J , at p 634) 

(?) See Be Hudson s Contract, supui, at, p. 633; Tie Hughes, [1906] 2 Ch. 
64? 


(k) Sndgen, Real Property Statutes, 2nd ed ,p 216 , Be Atnsltc (No 2), 
Amshe v Amshe (1884), 54 L J (on ) 8 ; see lie Hudson's Contract , supra 
(where, however, the legal estate was in a moxtaugee, and the ti us toes ot 
the equity of redemption had consequently no interest, the equitable state 
being in A he life tenant beneficially ontitled to the louts) 
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or administrator (l); and in Huch a case the office devolves upon the SBOT - *• 
owner of any other prior estate who, if the estate of the person so Estates 
excluded did not exist, would be protector (rn). Tail. 

463. Where the prior estate conferring the office of statutory undmded 
protector is vested m two or moie persons, each of thorn m respect shwm. 
of the undivided share of which he could dispose is deemed the 

owner of a prior estate, and is exclusively the protector of the 
settlement to the extent of such undivided share (w). 

464. Whore the piior estate belongs to a married woman, and is Mamed 
settled or agiecd to be settled to her separate use, or (as to diseu- woman 
tailments made alter 1882) is her separate estate by statute pi), she P rotector 
is alone protector of the settlement; otherwise she and her husband 
together constitute the protector and are deemed one owner (p). 

465. If any person who is prelector of a settlement is lunatic, Feisons under 
idiot, or of unsound mind, whether iound such by inquisition or not, disability 
the Lord Chancellor is substituted as protector (q), and his jurisdic¬ 
tion to consont to a disentail is exercisable by the judge in 

lunacy (r). 

In celtaiu other cases of disability the High Court of Justice is 
substituted as pi elector. These uie(l) where the person who is 
ptob'i.bo has been convicted oi tieusonor felouy, (2i where he is 
an miant, except where he is the owner of a prior estate under Hie 
setlb'mont, (8) if it is unceitain whether he is living or dead; 

(4) it the settlor has by the settlement excluded the statutory pio- 
tector and has not made any appointment; and (5) if then* is a 
prior estate undo) the b'Uhment sufficient to qualify a piotector, 
hut in fact there is for the time being no protector (f). 

(1) Fun.t and Recoveries Act, (833 (3 & 4 Will 4, ( 74), s 27, see (’hallis, 

Law of It (‘id Properly, 3rd cd , ti 317 lienee an lieu who tabes m con¬ 
sequence ot the faduie of .a trust lor aecurnuLiuon under the Accumulations 
Act, 1800 (39 & 40 (too 3, c 93) e.muoi be protetloi, notwithstanding 
that lie I,ikes by way of resulting use (compare Pines and Recoveries Act, 

1833 (3 A 4 Will 4,e 74), a 22; He IIunites [1906] 2 Ch 642) 

(in) Fines and Recoveries Act, 1333 (3 & 4 Will, 4, c 74), a 28, which 
applies also whore a dow cress, or a bare trustee, is excluded by tbid, 
a 27 , and, as to the exclusion oi a bare trustee, see Sugden, Heal Property 
Statutes, 2nd ed , p. 216 

(n) Frnes and Recoveries Act, 1833 (3 & 4 Will. 4, o 74), s 23. Where 
the tenant, for life of an undivided share is also tenant in tail in remainder 
of a Uko slime, bo is protector m respect <5f the particular undivided share 
of which he is tenant, in tail, and not of a corresponding aliquot share of tlio 
land (Tvfnrfl v Bonell (1873), L R 29 Eq 19i, compare Oakley v Smith 
(1759),2Hro C 0.; Amh 368 ; Chneh v Edwards (1787), 2 Bro 0 C 
180; 3 Preston on Conveyancing, 90) 

(o) Mamed Women’s Piopeitv Act, 1907 (7 F.dw 7, «. 18), s 3, and 
see title Husband and Wiie, Vol XVI , p 381 

(p) Fines and Recoveries Act, 1833 (3 & 4 Will 4, c. 74), s 21, Reer v. 

Brown (1859), John 138 

(q) Fin< a and Recoveries Av t, 1833 (3 & 4 Will 4, c 74), s 33. 

(r) Lunacy Act, 1890 (53 A. 54 Yjrt c 5), ss 108, 128, and see title 
Lunatics and Pivrsons of Unsound Mind, Vol XIX , pp 412, 448, 449. 

(«) Fines and Recoveries Act, 1833 (3 & 4 Will 4, c. 74), s 33. Inugard 
to persons convicted of treason or felony, t bid., s 33, is incomplete, it 
refers to tins case, but does not expressly provide for it; but the omission 
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466 . Where the Lord Chancellor or the court is substituted as 
protector, he or it haB power, on the application of the tenant in 
tail, to consent to a disposition by the tenant in tail, but it must be 
such as he or it approves (t). If the Lord Chancellor or the court 
is protector jointly with any other person, such other person must 
consent in the statutory maimer (u). In giving consent, tiie comt 
will consider what, with reference to the interests of the family, it 
would be proper for tho tenant for life to do, and will endeavour 
to protect the objects of the settlement rather than give any benefit 
to one member of the family to the exclusion of the otheis (</). 

467. The owner of tho piioi estate continues to be protector of 
the settlement notwithstanding that such estate has boon charged 
or mcauiheied by him or the settlor or otherwise, or that the whole 
oi tho rents and piofils aie oJiaiiateJ in payment ol chaiges and 
incumhiaucos; .and the office of piotectoi ioniums visted m tho 
original owner of the estate aftei lu, lia^ ceased to he entitled to it, 
whether bv absolute disposition, or by bankruptcy 01 insolvency, or 
by any othoi act or default (ft). 


is supplied b" implication {fie Waincv nqkt (1813), 1 Ph 258, lie (havenor 
(IS Vi ), lPotl iVS"i TO'O Tho provi non appli s a June a roamed woman, 
not unfilled to Jjci separate me, is piol'Hitor jointly with Iter Im^hand and 
the husband is council d ol ieiorv ^Fine.s and Rum cues Ad, J833 (3 & 4 
Will 4, c 74), s 33) The re'etonce to mLmt i n intended apparuitly to 
moke theFims and Room, i .ies Ad, l d3 (3 & 4 Will 4,o 71), apply wlieie 
an mlant lu- been O peon ily appon ed pi ole, lot (toi I hi - seems u> bo pos- 
sibl 1 nol", db 'tan 1 1ni" tlie ( t aeiv in ''oden, .1 Pmp -rly Si ildoi p 200, 
nolo ( )), bull not i\l ete an nii.iut i > pioioi. .i by lniue ol l.ieslnle. in 
tin. i i**e consent cannot be giioii , and see (ill > (newts and (’iiiinmEN, 
Vo! XVU , [) 52 

(I) Fines a id Keoowiie'i Act, 1833 (3 & 4 Wi 1 4, o 74), s. 48 
in) J bid As to the mode »1 co.e nt, seep 257 ,}>(>„[ lit lb'*! .iso of tho 
land (duncelliu or tho court, no tm Ll-ei o\ ulenco ol consent than tho oidei 
is Kipusito (Fines and K; lovenes Ad, 1833 (3 & 4 Will 4, o 7-i), s 49) 
(«) Ite Newman (1837). 2 My & (h 112, see lie Gun/don (1850), 1 
Mae iV U 055 ; Re. Thrift (ls7(i), 3 Ch D 50,0 A In these ca cs consent 
was it,lined on tho principle stated m the text, supra, but il has been 
given whom the object was to advance the son of the lunatic {lie Yea, Giant 
v. Yea (1831), 3 My & K 215), oi to (liable the tenant m tail to disentail 
for the purpose ol rooming lopayniont to tho e.lato ol the lunatic tenant 
tor hie of an allowance out ol suiphin income, but only so far as to let m 
the dun go {Re. Spnuow {a Person oj Unsound Mind) (1882), 20 Ch I) 
320, 0 A.; lie Bendqc (1881), 50 1. T 653, C. A ), and gone? illy wlieie 
the arrangement is one which might have been reasonably m.ulo by the 
lunatic {Re lilemll (1850), 6 UeV M & G 187, 15)8, C A ), and see title 
Lunatics and Pekmons of IT’tdoii s'i) Mind, Vol AIX , pp 418. 449 
(ft) Fines and Recoveries Act, 1833 (3 & 4 Will 4, c 74), s 22 , see also 
ibul , s 27, where an assign is excluded from tho office oi prolector; and 
see title Bu.kui put and Insoi.vh.ncv, Vol II. pp 145, 146, note (p) 
But where an e-aato under a settlement was disposed of beloie fee 31st 
Decnnber, 1833, the peison who would under the old practice have made 
flic tenant to the pmvipe, that is, the owner for the time being of the 
fir. f (,4-Ue of freehohi (see p 247, ante), was protector under the statute 
(Fin. i and Uecovuu i Act, 3833 (3 & 4 Will 4, c 74), s 29 ; see Corrull v 
Gattell (1839), 4 M & W 734; Called v . Coirall (1839), 3 Y &C (ex ) 
413; 1 Hayes, Intruded am to Convey aneing, 177, Sugilon, Real Property 
Statutes, 2ml ed , ]) 2d;, note (2)) Similar prousiou was made lor the 
case whore a tenant foi life with a remamdpi or reversion m fee had 
befoio the 31st December, 1833, disposed of both estates. The assignee 
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(o) Mode of Duenknlmnit 

468. A disposition of lands (c) under the statute (d) can only be 
effected by deed, but subject to this it can be effected by any 
assurance which would be appiopriato for making the disposition if 
the tenant in tail had an estate at law in foe simple absolute (e). 
A mere declaration by deed, and a fo) hori a disposition by a tenant 
in tail resting only in contuefc, either express or implied or otherwise, 
and whether supported by valuable consideration or not, is of no 
force at law or m equity under the statute (d), notwithstanding that 
it is made or evidenced by deed(/). 

469. Where a mairied woman is tenant in tail and she has not 
the poivers of a feme sole under the Mamed Women’s Propci ty Act, 

of the life estate was protector of the settlement, and hence the inter¬ 
mediate estate tail eouhl not be disentailed, and the iem,under or 
roveiMon barred, without his consent in the case of such a disposition 
made since the 31st Liecemhei, 1833, the .ic^gnor lemanis protector, and 
can ooncui to bar the remainder as against lus assignee (Fines and 
Recoveries Act, 1833 (3 & 4 AA ill 4, c 74), s 30; Sugdeu, Real i'loporty 
Statutes, 2nd ed , pp 203, 204) 

(c) As to the meaning of “ lands ” for the purpose of the Finos and 

Recoveries Act, 1833 (3 4 Will 4. c 74). see ibid ,s 1 . p 157, mile 

(d) J e , the Fmes and Ueoovuies Aft, l'*33 (3 A' 4 Will 4, <■ 71) 

(e) Fines and Recoveries Act, 1833 (3 A t Will 4, c 74). s 40; and 

see title Deeds and OTiuut Instki. mums, Vol X,p 305 No paiticular 
form of disentail mg deed is necessary , it is suite lent that the died 
would,if tiie grantoi had been sei°cd m fee simple li i.o passed that estate 
(Nelson x Ay new (1871), 6 I. R, K<j 252) Hence a d( el, nation of trust. 
ir not, Rulneient (litre*) v J’uteisov (188n), 32 « ii 1> 115, 101,(1 A ; Cm lee 
v Caitei , [1890] 1 (’ll 02, 07, 09) For i'.rm ol dmntndiiig deed ace 
EihjiVj' e li i of Forms and 1’ief i dents, Vel. V . pp 431 , and see 

1 llares, Inhodiu Hon to L'onveyjiicmg, 151 It the deed com e}n ' unto 
and to the use ol ” a trustee, rt op.-r.ileu as a giant at common 1 iw, 
and the tn.stce should execute it (sea title Di.mv. and Oim-ri In-ws.,- 
MJiNTs, Vol X, p 400); otherwise it mav be avoided by his disclaim'i 
(see ibid , p 409 ; Peacock v. AVi'niad (1810), h R 10 K'{ 17, see SaviU 
lh others, Ltd v lUthcll. [1902] 2 Fh 523. 5 '(>, 0 A ): though in Midi a 
case the h gal estate might revest in tiro tenant m tail as an estate in fee 
simple (see Mallolt v IfVson, 1190,'] 2 (111 494) Wlieie the deed opt wW 
under the Statute of Uses (1535) 27 I feu 8, c 10, it. is not ncccs.-a y tiiat 
the grantee to uses should ex< cute it, (Nelson v df/noie, supra). 

( f) Fines and Recoveries At-,, 1833 (3 & 4 Will 4, c 71), ss 40, 47 
Similarlv, before 1834 the issue in tail was not bound to complete 
a contract made by Ins ancestor to bur the entad, since his claim was 
paramount per form am dom ( ! -G v Day (1740), 1 Ves Sen 218, 22' , 
Ilvilon V Hinton (1755), 2 \ es Sen 6$1, 031; Fund v Mmmrmi ,-/ 
(1839), 2 Boav 115. 12ti), im withstanding that the ancestor had re, en cd 
the purehas“-inonev ami a cbvreo had been made against him (llm/cv 
Lower (undated), cited in tor, v. Crane (1093), 2 Yern. 30 J , 300, and 
apparently referied to in Powell v Powell (1709), Free Oh 278, A •(} v. 
Day, sifpia) An order for spe i'ie perioimance can still be made against 
the tenant in tail (Thinkes v Small (1887), 3G (’ll P 710, 0 A ). and he can 
be required to execute a disentailing deed, provided that tins was really 
contemplated by the contract (Dams v Tollemache (1856), 2 Jut (n. b ) 
1181; see Pvjr.e v Bury (1853), 2 Drew. 11; and see also title Specific 
Performance) A married woman who has covenanted to settle aft«T- 
acquired property is not bound to execute a disentailing deed of an after- 
acquired estate tail (Hilbers v Parkinson (1883), 25 Ch D 200, 204. Re 
Dunsany's Settlement, Noli v Dvnsany, [1906] 1 Ch.678, C.A. j see Denng 
7. Kynaston (1868), L R. 6 Eq 210). 
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Real Property and Chattels Real 

1882 (g), her husband must concur—unless his concurrence is 
specially dispensed "with by the court (A)—and the deed must be 
acknowledged by her (t). Where she has such powers in respect of 
the estate tail tins is not necessary (,/). 

Where an infant is tenant m tail m possession, and a disentailing 
deed requires to be executed in older to cair^ out an oitl'T of the 
couit, he is declared a trustee within the meaning of the Trustee 
Act, 1893 (Ar), and a person is appointed to convey on his behalf (f). 
Jlut this is only when, fox some special xeason, it is necessary to 
bind the infant’s estate, and the court lias jurisdiction to do so. 
Ordinarily, under a strict settlement, no disentail can bo effected 
until the first tenant in tail has attained the age of twenty-one (/ft). 

The committee or 7 «/m-commit toe of a lunatic maybe authorised 
by the court to bar the entail of lands of which a lunatic is tenant 
in tail <«)- An alieu can bar an entail ( 0 ), and so crh a convict (p); 
but a bankrupt's estato can be barred only by his trustee («)* 

(d) Enrolment 

470. The disentailing deed must he enrolled (b) within six 
calendar months after execution, otherwise it has no operation 
under the statute (r). The enrolment, even if it takes place after 

(q) 45 A 4(5 Viet e 75, that ib, when* she was m,lined Mom the 1st 
January, 1883, .uni her title to the property accrued bo foie (h:il date, see 
ibid ,68 1 (1), 2, 5 

(h) Fines and Rceounes Act, 1833 (3 & 4 Will 4, c 74), a 91 , and see 
title Husband \nd Wife, Vol XVI , pp 384, 380 

( 1 ) Fines and K<to\eiics Act, 1833 (3 & 4 Will 4, c 74), b 40, which 
applies nutwitlisLand'ng lhat the property is setth d on the inauicd woman 
lor liei Sejm lie use f (\toprrv Mttc'ui nhl (1877), 7 CL T> 2S4, 2 f )5, C A ) 
'l ho ackuowledumuit need not be taken Left ie (lie dee i ■- o*n died (Hr 
London Dork Ait, A > pa tie Tarrimr (1855), 7 Do G M A o(7, C A 1 
As to the poisons bcfoie wb >m tlm (bed in iv lx acknowledged, see title 
Husband and Wife, Vol XVI , pp 381, .U’J , Sulioi roes 

(j) fie Drummond and Pain's Conti ad, [ tit'll] 1 Oh 512 1 

(L) 56 & 57 V let c 53, sec *bid, ss 31—33; title Infants and 
CmcD.iuN, Vol XVI I, p 83 

( l) Re Montagu, Faber v Montagu, [1890] 1 Ch 519 , see Baddtffe 
v Eceles (1835), 1 Keen, 130; Vowell v Mallht ws (1855), 1 Jur (n s) 
973, title Infants and Children, Vol XVII, p 81, note ( 7 ) But if 
the order is made without puixdiction, the land it mains .mi!" not to the 
limitations of the settlnnent (lie Hambtough's Estate, lhmbtovjh v Hum- 
brougfi, [1909] 2 Ch 020 ) 

(m) See p 250 , ante 

(ti) Re Fares, Lilli'tgston v Penn ( 1879), 12 Ch T) 333, C A ; and see 
title Lunatics and Persons of*Uns.u'\d ,Mim>, Vol XIX , pp 448, 449 

( 0 ) Anon (1589), 4 Leon 81, 1 human on Wills, 6th ed , p 59, and 
boo title Am,\s, Vol I, pp 500.307 

(р) Re (Ja'-ketlandWalteis' Cotiitad, [1906] 2 Ch 1, C A; and see titles 
Criminal L\w and Procedure, Vol IX, pp 428, 430; Prisons, Vol 
XX HI, pp 261 el seg 

(n) See title Bankkci*ict and Insolvency, Vol II, p 121, note ( h ) 

(?») It S. C.Ord 61. r 9 The deed is emoted m the Eniolmenl Depart¬ 
ment of the Ceutial oiTiec, Royal Couits of Justice, Stiand, London, the 
original being left tin re foi a copy to he enrolled Aft ei enrolment, a eeitifi- 
cate of the fact of enrolment is nidoiwd on the deed, which 1 , k turned to 
the paily leaving it The tee for eniohnentis Is pei folio ot 72 w.ndb includ¬ 
ing certificate, but excluding maps and plans. As to the enrolment of dis¬ 
entailing assurances of copyholds, see title Copyholds, Vol VIII., p. 15 

(с) Fines and Recoveries Act, 1833 (3 & 4 Will 4, 0 . 74), s. 41 As to 
leases by a tenant in tail which need not be enrolled, see title Landlord 
JB n> Tenant, Yob XVIII., p. 360. No role or practice requiring deeds to 
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the death of the tenant in tail who executed the deed (d), relates *‘ ECT - *• 
back to the date of execution of the deed (r) and is effectual, save as Estates 
against a subsequent puichasei for valuable consideration whose Tail, 
deed is eni oiled hist (J). ~~~ 

(e) Consent of Protntor * 

471 If at the time when a tenant in tail, who is not entitled to Consent of 
the remainder or leveision in fee immediately expectant on the protector, 
estate tail, is desirous of disentailing the land there is a proteetoi of ''f‘ en 
the settlement, the consent of the protector is necessaiy to make L 
the deed effectual to bai the remainders or reversion after the estate 
tail, but it is not necessary in order to bar the issue in tail or other 
persons claiming by force of the estate tail (//). But if the tenant 
m tail is himself entitled to the remainder oi reveision in fee 
immediately following the estate tail, this is included m the dis¬ 
position so far as is necessary to give effect to* it without any 
consent of the piotector {h). 

472. No conti oi or fetter can be imposed on the protector of a Discretion of 
settlement in legald to giving his consent, and any agreement by protector 
him to withhold his consent is void. He is not a trustee in respect 

of his power of consent, and in giving or withholding it he is 
subject to no control of a court of equity (ij Nor can any 
transaction between him and the tenant m tail bo impeached on 
the ground that it is a fi and on the power of consent (A,). 

473. The consent must be given by the disentailing deed, or by Time Tor 

a separate deed executed either on or before the date ot the making " 1Tl ^ n G con- 


be acknowledged befoio enrolment applies to deeds under the Fmes and 
Recoveries Act, 18R3 (3 A 4 Will 4, o 74) (ibid , s 73) If the disentail 
is by bargain aud sale (see p 33, post), the enrolment takes the place of 
emolmeut under the Imolmentot Bargains and Sales Act (stat (1536) 27 
Hen 8, c 16), flee tbe Fines and Recovenes Act, 1833 (3 A 4 Will 4,c. 74), 
s 41, but such emolmeut does not take the place ot registration under 
the statutes relating to registration of deeds (see p. 301, post) or to 
registration ot trite (bee p 308, post) 

(d) Wliitmoie-Bemle v Wlulmoie-Eearle, [L907] 2 Ch. 332 ; Ee Piers's 
Estate (1863), 14 1 Oh K 452 

(e) Fines and Recoveries Act, 1833 (3 A 4 Will 4, c 74), s 74 ; Gattell 
V. Uornill (1840), 4 Y AC (fcX ) 228, 236 

(/) Fines and Rc,co\cnch Act, 1833 (3 & 4 Will 4, c 74), s 74, which 
provision, however, does not apply to deeds ever uled by successive 
tenants in tail (lie Piers's Estate, supra) 

(q) Fines and Recoveries Act, 1833 (3 A 4 Will 4, e 74), s 34 The 
effect, is to make tire tenant foi life merely a consenting party, and not, as 
he formerly was, a conveying party The consent ol the tenant fm life to 
the diaentailrnont docs not necessarily pievent his asst nting to a subsequent 
excrciifp of powers under the settlement, such as a power of sale and 
exchange, which raise use3 paramount to the estate tail (llill v Pritchard 
(1854), Kay, 304) 

(h) See the Fines and Recoveries Act, 1833 (3 A 4 Will 4, c 74), s. 34. 

(t) Ibid., s 36, and the motive which animates the protector is muna- 
tmal (Barthes v Le Despcnver (Baroness) ( 1843), 11 Him 508,527). 

(k) Fines and Recoveries Act, 1833 (3 A 4 Will 4, c 74), s. 37. This 
reproduces the former law (see Davis v Uphill ( 1818), 1 Swan 129; 
Tweddcll v. Tweddell (1822), Turn & 11 1). As to frauds on powers, see 
title Powjeks, Yol XX11I, pp 58 et seq. 

n, l.— xxiv. 
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ot the disentailing deed ( l ). In the latter case, the separate deed 
must be enrolled at or before the time when the disontailing assur¬ 
ance is cm oiled («/); and it is treated as an absolute and unquali¬ 
fied consent, unless m such deed of consent the protector refers 
to the particular disentailing deed and confines his consent to 
that (a) A consent once given is irrevocable («). 

(f) Defats not made Good in Equity 

474. No defects in the execution of the power of disposition 
given to ten,mts in tail, 01 of the power of consent given to 
protectors, can bo made good in oquily , nor m any cncumslances 
can the want of execution of such poweis of disposition and consent 
be supplied When the estates are legal, the disentail meat is not 
effectual unless it is good at law; and when tho estates aie equitable, 
all the steps must have been taken which would have been necessary 
if the estates had been legal (p). Hence, attempted dispositions by a 
tenant m tail, winch fail to bar the estate tail under the statute 
tlnougb some defect, caunot bo validated upon tbe principles 
applicable to defective execution of powers; and contracts to executo 
disentailing assurances cannot be treated in equity as being equiva¬ 
lent to actual disentailing deeds as against the issue m tail and 
remaindermen (q). Rut the court is not precluded from enforcing, 
as against the tenant m tail, a contract entered into by linn is Inch 
requires the estate tail to bo banod(/); and the statutory pro¬ 
hibition of equitable interference does not extend to rectification, 
so that a disentailing deed, although completed by enrolment, can 
be leetiliod on the giound of mistake (s). 

(in ) 

475. When an estate tail has been duly disposed of under tho 
statute for an estaie in fee simple, the eileci is to defeat entnely 
the claims both of the issue m tail and of all persons, including tho 
Grown (tl, whose estates are to take effect after the determination 

(l) Finis and ReoovenoH Act, 1833 (3 &. 1 Will 4, c 74). 8 42; and 
s< e iitlc 1 )m,i>s AM) Oiuki: 1\mi:i MiA is, Vol X.p 306 As to disposi¬ 
tions of copyholds see ibid Tlic execution by I lie protector of the dis¬ 
entailing deed may be subsequent to the death ol tbe tenant in tail who 
has executed it (II htnioie-Sciule v Whitmoie-Semlc, [11107] 2 Cli 332) A 
manual woman who is pioteeloi, either alone or jointly with her 
husband, may consent in ihe same manner as a feme sole (Fines and 
Recoveries Aet, 1833 (3 & 4 Will 4. c 74), r 45) 

(m) Ibid , s 40 As to enrolment,, see p 250, ante 

(») Fines aud Reeorenos Act, 1833 (3 & 4 Will 4, e 71), s 43. 

(o) Jbul , s 44 

(p) Ibid , s 47. 

(<l) Jinnies v Small (1887), 30 Ch D 710, 723, C A ; Mills v Fox 
(1887), 37 i’h 1) 153, 100 As to equity aiding the execution of fowers, 
sio title Fowl us Yol XXIII, pp 64 et seq 

( 1 ) Jinnies v Small, s tipi a 

(it) Hall-Date v Hall-Dare (1885), 31 (’ll D 251, C. A.; and see titlo 
Mistake, Vol XXI , p 24 In He (Utley's Estate, (1910] II It 1, it waa 
held that the court, without actually rectifying the deed, could treat a 
limitation to a grantee “in fee” as being an actual disposition in fee 
simple, but the decision, however convenient, seems to be inconsistent with 
the strict mles which still govern legal limitations, see pp 165, 166, ante 

(t) Where the reversion was m the Crown, a lecovery was a bar to the 
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or in defeasance of the estate taxi; but the rights ol persons in SE0T 1 
respect of estates prior to the estate tail are not affected (iff. A Estates 

shifting clause winch, in a certain event, substitutes 0. for J3 as Tail, 
tenant m tail m remainder expectant on the death oi A, the tenant 
for life, takes effect in defeasance of, and not m puouty to, ]>’s 
estate; hence it is liable to be barred by a disentailing deed 
executed by 13. with A's consent (i). 

The disposition does not, however, opeiato to destroy the interest (.u) interest 
of the tenant in tail, his mteiest continues, although by vntuo ol of | ei ‘ aut 
his statutory power he is enabled to make it perpetual («•) 1,1 ‘ ,!i 

The effect of the disentail is commensurate with the estate out of 
which the estate tail and the remainders were originally denved, 
and, if this was a determmablo fee, the estate arising under the 
disentail cannot last longer than that feefj). 

476. Where a tenant m tail makes a disposition under the Dispositions 
statute by way of mmtgage, or tor any other limited purpose, its fot 
effect in barring the issue in tail and remaindermen depends on 
whether an estate is created in favour of the grantee and the 
nature of the estate The three statutory iules are as follows — 

( 1 ) If an estate lscieated, then, unless the estate is within rule ( 2 ), 0 ) creating 
the disposition operates, to the extent of that estate, as an absolute 811 e '' tRte > 
bar at law and in equity both to the issue m tail and the remamdei- 
meu, and this cannot be prevented by any contraiy intention, 
whether expieased oi implied, in the disposition (a). Consequently 

issue in tail, but apparently not to (lie Crown ( Anon (1536), Dyer, 

32 a), though this was not clearly settled (Com Dig tit, Estates (11 31): 

6 ee A -(/ v Jiiehmond (Duke) (No 2 ), [19071 2 K 1) 940. 974, and 
an thou turn cited m aigumeut, ibid, at pp 963, 969) The Fines and 
ltecoveucs Act, 1833 (3 & 4 Will. 4, e 74), s 15, expressly bars the 
Ciown 

(u) Ibul, s 15 , lie Skerrett (1842), 2 Di & Wai 585 

( v ) Milbank v Vane, [1893] 3 Ch 79, C. A , and as to a recovery under 
the old law, see Scarborough (Em]) v Due d Savile (1836), 3 Ad A El 2, 

897, Ex Ch Generally, substituted estates tail will be barred by the 
disentailing deed if they take effect either alter the determination or iu 
defeasance of the ougmal estate tail (Cardigan (Lady) v Vinton Howe, 

[19011 2 Ch 479, 486) But where a tenant ior life 30 ms with the tenant 
in tail 111 remainder to bar the entail, and the estate is resettled so as to 
restoie the old life estate, the powers annexed to it take effect in pxiontv 
to the estate tail and accordingly continue to bo exercisable ( Roper v 
lialhjax (1817), 8 Taunt. 815, Sugden, Powers, 8 th ed , pp 71, 73 , Hill 
v. FnUhard (1854), Kay, 394, He WngM’s Trustees and Marshall (1884), 

28 Ch D. 93). A power of appointment which is intended to be precedent 
to tbe estate tail—« g., a power to A. to appoint, and m default of, or until 
appointment, to B in tail- is apparently not affected by a disentail by 
jj. (Sugden, Heal Pioperty Statutes, p 194) 

(up Hilford (Lord) v A -G (1867), L R 2 II L. 63, 70, Northumberland 
(Duke) v A -Q , [1905] A. C. 406, 410. 

(x) In this respect the disentailing deed has the same effect as a recovery 
under the former law (see p 248, ante , Challis, Law of Real Property, 

3rd ed., p. 316). As to deteinunable fees, see pp 170 et seq , ante. 

(a) Pines and Recoveries Act. 1833 (3 A 4 Will. 4, c. 7 4), s 21 Aecoiding 
to the equitable rule, a mortgage by a donee of a power,or by a husband and 
wife of the wife’s non-separate estate, does uot disturb the beneficial title 
further than is necessary to give effect to the ob|ect of the disposition 
(Jackson v. Innes (1819), 1 Bli 104, H L ; Plomlry v Felton (1888), 14 

K 2 
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a mortgage in fee simple made by a disposition under the statute 
operates as a complete disentailing deed, the reservation of the 
equity of redemption to the tenant in tail giving him an estate free 
from the claims of the issue in tail and the remanideimen; and if 
it is intended to pioserve (hose claims, tins cannot be done by 
declaration to that effect, but the equity oi lodeiuption must bo 
limited so as to lecreate them out of the enlarged estate of the 
tenant in tail (b). 

(2) If an estate is cieated, but tins is only an estate pur autre vie 
or for years absolute or detemiinable, then the disposition, though 
effectual at law to bar tlio entail to the extent of the estate, is m 
equity a bar only so far as is necessary to give full effect to the 
moi fcgage or other limited purpose; and this is so notwithstanding 
any intention to the contrary, expressed oi implied, m the deed of 
disposition (e). 

(3) If an inteiest. chaige, lien, or incumbrance is cieated without 
the support of any tenn of years, absolute or determinable, oi any 
gieater estate, then, as under iulo (2), the disposition is in equity a 
bar only so far as is necessaiy to give full effect to the mtuiest, 
chaige, hen, oi ineunihianco, and tins is so notwithstanding any 
intention to the conUary, expiessed oi implied, m the deed of 
disposition (</). 

(it ) 1,state i Tail tvhuh i an not be Baned 

477. A tenant in tail after possibility of issue extinct («) cannot 
exercise the statutory power ot disposition {/) Ho has ceased to 
have an estato of inheritance, and is lor pm poses of alienation 
in the position of tcuant for life (pi, hence lie cannot b.u the 
remaindermen 


App Cas 61, P C.). But neither at law nor m equity was the effect ot 
a line or leeovery by a tenant in tail as a hat measured by the declined 
pm pose ot the assurance (Hayes, Introduction to Conveyancing, 4 th ed , 
P I® 1 *) The statute excludes tho equitable rule (see Sugden, R< ai 
Property Statutes, pp. 199, 200; Plomley v Felton (1888), 11 App ('as. 
61, P C ), aud makes the estato the measmo ot the bar, save where the 
estate is such as to fall within rule (2) (see the text, supw) 

(b) Hayes, Iutioduction to Conveyancing, 4th ed , it 165 
(o) Fines and Recoveries Aci, 1833 (3 & 4 Will 4, <• 74), s 21 Wlieio 
therefore, the conveyance is to A for the hte of B , oi foi nmety-miie years 
if B shall so long live, or tor 1,000 years, and the object is to effect a limited 
purpose such as a mortgage, the bai opeiates only to the extent ot 
satisfying that purpose, and thfe lesultmg beneficial interest h subject 
to the entail (Hayes, Intioduclion to Conveyancing, 4th ed , p 1G4) This 
provision has been used so as to create a mortgage of the estato tail ot a 
lunatie without mtciteung fuilhcT than is necessary with tho lemaindei- 
nren (Be Pares (1876). 2 Cli. D 61, C. A., sco lie Fares, Lilhngston v. 
Parcs (1879), 12 Ch I). 333, 0. A.) , 

{d) Fines and Recovenes Act, 1833 (3 & 4 Will 4, c. 74), s 21 In this 
case no estate is created, but it is assumed that the inemnbiauce is created 
undet the statute ; hence there must be an enrolled deed, and it has been 
pointed out that the ease is not likely to occur (Hayes, Introduction to 
Conveyancing, 4th ed., p 165). As legaids the creation ot a lien, it 
does not appear how this can occur. 

(«) See pp. 174 ,175, ante 

(f) £mcs and Recovenes Act, 1833 (3 & 4 Will. 4, e 74), s 18 

(?) Co. Hitt. 28 a ; Bowles’ (Lewis) Case (1615), 11 Co. Rep. 79 b, 80 b ; 
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478 An estate tail winch has been granted by the Crown in iSect 1 

consideration of money or an vices, the ieversion remaining in the Estates 

Crown, cannot lie ban oil (// j Jn certain cases wlune estates have Tail, 
been gi anted for eminent so vices, or whoie faunlv arrangements K s t a tn»~ 
are continued hy Parliament, holders of the estates who aro tenants giantH hr 
in tail me foibidden by staluto to bar ibo entail(C. J 11 such cases the Crown 

the statutory power (y) <>t disposition is cm hided. Estates 

' A , limited by 

- ——-_ — _ . __ — . --- (niTale Act 


and soc p 175, ante. Women who weio, at the passing of tin* Tines and 
Recoverns Act. 18315 (3 & 4 Will 4, c 74), tenants m tail er ptocisione 
cm within slat (1495) 11 lion 7, c. 20 (repealed by the Tines and 
Recoveries Act, 18*53 (3 A: 4 \till 4, c 74), s 1(5), wore rosti,lined ftom 
disentailing, except with the consent required hy stat (1405) II lien. 7, 
c 20. ioi a line ox leeovexy (Tines and lteco\ones Ael, 1833 (3 A 4 Will 4, 
e 74), s 10, see Carson's Real Propeity Statutes, Jlth ed , p 277) 
TJie Tines and Recoveries Act, 183*5 (3 & 4 Will 4. c 7*1), does not enable 
the issue m tail to dispose of Ins expectant interest ; see ibid , s 20 

(h) Stat (1543) 31 A 35 lien 8, e 20 Aftei a pieamblo leeding tlut 
the Crown had given oi giantcd oi otheiwise provided hereditaments for 
subjects tor estates tail m older that the leeomponse for services nngbt 
extend to the heirs iri tail, and that questions had arisen whether feigned 
reeovenos of such lieieditainents, whereof the icveisioii or lemainder was 
m the Tiown at the time of iccovciy, should bind the hens m tail, this 
statute provides that uo such leignod lccovery by assent of the paifios 
aguinrt any such tenant m tail of hereditaments, wheicof the reversion 
oi remainder at the time of the iccoveiv shall be in the Tiown, shall bind 
the liens m tail The e licet ot the pieamble is to confine the statute to 
eases where the giant is hi eonsulei.ition of services (Co Litt. 372 b ; 
Pal. ins d Twee v Smell (1768), 1 Win 151 654 , see Wiseman's Case 
(1585), 2 Co Rep 15 a), consequently, in the absence of eonsideiatinn, 
the st itute does not prevent the tenant in tail from hairing the entail 
[(halloa [Puke) v London and Bunniiqliam Rail Co (1838), 5 Bing (x 0) 
27). hut, piovidcdtbo giant is not on the lace of it voluntaiy, consideration 
will be presumed at a distance ot trmo [Ceil nu d Vowe v Sewell, supia , 
Robinson v. (hjftnd, [1903] 1 Th 865); and the statute extends to eases 
where, in eoruidei.ition of soiviees rendered, the Crown proemas a tlmd 
person to grant the estate tail, limiting the rcmamdei to the Crown. 
This assumes that the Crown purchases the fee simple with a view to 
die estate tail being granted (To Jatt 372 b (sixth point); and see, 
generally, as to the statute To Litt 372 b, 373 a; and notes to Pet h ns 
d l owe v. Seicdl, siipia, Taison’s Real Pioperty Statutes, fltli ed , 
p 278) All eases to which this statute applies axe excepted liom the 
Matuloi> power of disposition under the Tines and Recoveries Act, 1833 
(3 &. 4 Will 4, c 74). sees 18 

(t) As to the Marlborough estates, see slat (1706) 0 Anne, e 6, s 5, 
stat (1706) 6 Anno, c 7, s 4, Pan s v Mmlboroutjh [Duke) (1818), l 
Swan 74, Osboin v Mailbotouqh [Dhke) (1806), It \V R. 886 , lie 
Mailbotoitqh's (J)ukr) lllnihrnn, Estates (1892), 8 T. L R 582. as to 
the Bolton estates, see stat (1535—6), 27 Hon 8, Private Act. J<>, Re 
Bolton Estates, Russell v Ma/uck, [1903] 2 Th 461. 0 A , Jit Bolton 
Estates Act. 1863, [1904] 2 Th. 289, as to the Abergavenny estates, 
see “tat (155.3) 2 & 3 Phil & Mar., Private Act, 2, Abergavenny 
(Eail) v Biace (1872), L R 7 Exoh 145 , as to tlio Shrewsbury estates, 
see stat (1719) 6 Geo. 1, Private Act, 29, stat. (1803) 43 Geo 3, e xl. , 
as to the Abercrombie and Hutchinson annuities, see stat (1801) 41 
Geo. 3, c. 50, s. 6 ; stat. (1802) 42 Geo 3. c 113, s 6 , as to the Wellington 
annuity and estates, sec stat. (1814) 54 Geo. 3, e 161, s 28 Where 
purchased lands aro required to bo brought within the restraint on aliena¬ 
tion. the purchase must be bond fide [Howard v. Shrewsbury [Earl) (1867), 
2 Ch App 700) 

[]) I.e , under the Tines and Recovencs Act, 1833 (3 & 4 Will. 4, c. 74); 
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Sect, 1. 

Estates 

Tail. 

Nature of 
estate. 


Creation by 
meflectnal 
statutory 
disposition 


Power to 
enlarge to 
fee simple 
absolute, 


(y.) Base Fees. 

479. A base fee is a fee which is limited m duration and admits 
of an absolute fee existing by way ot remainder upon it; but duiing 
its continuance it is descendible, like an absolute fee, to the heirs 
general (A) It cannot he created by limitation, hut arises from a 
disposition by a tenant in tail, which, though purporting to create 
an absolute feo, is ineffectual to bar either the remainders only, 
or both the issue in tail and the remainders ( l). 

480. Where, ut the tune when a tenant in tail makes a disposition 
in fee simple under the statute, there is a piotector of the settlement, 
and the consent of the protector is not given in accordance with the 
statute, the effect of the disposition is to bar the issue m tail but 
not the reniamdeis, and theieby to create in favour of the grautee 
a base fee(«i) This base foe continues as long as there are issue 
m tail who would have inherited under the entail if they had not 
been barred, hut on failure of such issue the base fee determines 
and the next estate in remainder takes effect in possession. 

481. After the tenant in tail has cieated a base fee he has power 
to dispose of the lands by assurance under the statute as agamst all 
pei sons, including the Oiown, whose estates are to take effect after 
the determination or m defeasance of the baso fee, and, if he does 
so, the base fee is thereby enlarged into a fee simple absolute(?i); 


see p. 250, ante To exclude the statutory powu ol disposition tie 
restraint imposed by tlie pm ate Act must be eh ai A restraint will not 
be implied because the object ol the Act appears to forbid a powei ot 
alienation (A -G v. Richmond (Duke) (No 2), [1907] 2 K. B 940,981). A 
tenant in tail who cannot bai the entail can exercise the powers of a 
tenant for life uiidor the Settled Laud Arts (see title, Settlements), save 
where the land was pm chased with money piovided by Parliament in 
consideration of public services (Settled Land Aet, 1882 (45 A, 40 Viet, 
c. 38), s 58 (1) (l ), (in.), (vu )) As to llioexception, si a Re Mailborough's 
(Duke) Blenheim Estates (1892), 8T L It 582 As to estate Bills,generally, 
sec title Pa MI VMENT, Vol XXI . pp 759, 760 

(A) See Xei/moi'b Case (1012), 10 Co llep 95 b, 97 b, 98a; Co Lit! 18, 
Wahingham e Cose (1379), 2 Plowd 547, Ex Ch “A base fee is where 
A. has a good and absolute estate ot fee simple in land, and B has another 
estate of fee m the same land, which shall descend tiom lieu to heir, 
but which is base in respect oi the fee of A . as being younger than the 
fee of A , and not ot absolute perpetuity as the fee oi A is” {ibid, at 
p 557; 6( e Challis, Law of Re al Property, 3id ed , p 325). 

(?) For a list ot possible base t'cs both under the old and the piesent 
law, see Challis, Law of Real Properly, 3id ed , pp 32G—330. 

(to) Fines and lteeovi ues Act, 1833 (3 & 4 Will 4, o 74), s. 34 For 
the purposes oi the statute, the expression “ base fee ” means exclusively 
the estate m fee simple into which an estate tail is converted where the 
issu< in tail are bailed, but persons claiming byway ol remainder or pther- 
wise aie not bailed (ibid,, si) 

(«) Ibid, s. 19 The tenant in tail can exercise this power notwith¬ 
standing that he lias conveyed the base fee to a purchaser, and a covenant 
by him to do so can be specifically enforced against him (Ranke s v Small 
(1887), 3G (h D. 71G, C A.) In the event oi the tenant m tail refusing 
to execute the deed it seems that a vesting order may be made under 
the Trustee Aet, 1893 (56 A 57 Viet c 53), 8. 31 (Re Montagu, Faber v, 
Montagu, [1896] 1 Ch 549, see title Trusts and Trustees) ; or, perhaps, 
a person may be appointed to execute the deed under the Judicature Act, 
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but so long as there is a protector of the settlement, he cannot Sect. i. 
exercise the power without the consent of the piotector (o). Estates • 

Tail 

482. If a base fee in lands and the remainder or ieversion in fee —' 

in the same lands become united in the same person, and there is no Enlargement 
intermediate estate between them, the base fee is not mciged, ^sues.” 0 
but is thereupon enlarged into as laige an estate as the tenant 
m tail could have created under the statute, with the consgiit 
of the protector, if any, if the remainder or levotsmn had been 
vested in any othei person; that is, the base lee is usuaJh enlaigod 
into a fee siniplo absolute (;>). Hence the subsequent title to the 
fee simple is a continuation o f the title to the estate tail, and not of 
the title to the reversion or remainder (q) 

483 A base fee of a somewhat different character is also created cieatmn of 
where a tenant in tail purpoits to convey the whole of his escato by ! >,ise fee i>v 
an assurance not made under the statute. The estate of the assignee 
is only effectual duung the life of the tenant m tail, but ho does not, 
on that account, take only an estate pm autre i ic , he takes an estate 
of inheritance, which, howevei, is liable to he detoi mined after the 
doath of the tenant m tail by the entry of the heir 111 tail (/). 

484. If a tenant m tail creates a voidable estate in favour of a Effect of 
purchaser for valuable consideration, and subsequently makes a '> t ‘ 1(| it<»iy 
disposition of the lands under the statute with the consent of the uj^mdal.le 
protector, if any, tins iattei disposition, whatever may be its object, rst.itccic.itcd 
. ....__..__ __ ____!>v tenant in 

1884 (47 & 48 Viol <■ 61), s It; but s< e Chillis, Law of Rial Property, 

3rd ed , p 338 Whore the tenant in tail is a man led woman who has 
niamod since the 31st December, 1882 (we Mamed Women’s Propeity 
A of, 1882 (45 A, 16 Viet o 75)), the died enlarging the base loo does 
not leijuire acknowledgment oi the conouuonco ol llm husband under the 
Pines and Keioveiios Act. 1833 (3 A 4 Will 4, c 74), s 40 (He Drum- 
mond and Dane's Conti aet, [1891| 1 Oh 521; see title IlnsniNtu and 
Wise, Yol XVI , p 381) As to the power ol a Itustee in bankruptcy to 
enlarge a base lee vested in this loimei tenant m tail who has heroine 
bankrupt, see Fines and llceovc lies Act 1833 (3 A 4 \\ ill 4, e 71), ss 57, 

58,60,61, title B VNKiumev and Ksoi.vcm'y, Vol II , p. 121. As to 
the enlargement ol a base tee into a tee simple under the, St it rites of 
Limitation, see the Iteal Piopeilv Limitation Act, 1874 (37 A, 38 Viet, 
c. 57), s 6, title Limitvhon ok Actions, Vol XIX, p 136 

( o) Fines and Heeovuies Act, 1833 (3 & 4 Will 4, e, 71), s 35 

ip) Ibid , s 39 

(q) Under the old law a hue iesulted in merger and let in ineumbranccB 
on the reversion (Shelburne ( Bail) v Biddulph (1718), 6 Pro Pail Oas 
356), a recovery enlarged the estate tail into a ice Min file, and shut out 
incumbrances on the reversion. The statute adopts the latter course 
(Ilayes, Introduction to Fonveyanoing, 4th ed , p. 168) 

(r) Maehil v. Clark (1702) 2 Salk 619; <io»dnqht d Tyiell v Mead 
and Shilson (1765), 3 Burr 1703, 1705 , Doc d Neville v lliven (1797), 

7 Term Rep. 270 ; Doe d. (lieqon/y. Whicheh (1799), 8 Term Rep. 211 ; 

Sturgis v Moise (1860), 2 lie G F & .1 223, 231,0 A , UanLcq v. Martin 
(1883), 49 L T. 5G0; see Slone v Newman (1635), Cro t ar 427, 429; 

Stapiltonv Stapdton (1739), l Atk 2,8 This appears to be settled, but 
Littleton speaks of the assurance by tenant in tail as giving only an 
estate for the life of the tenant in tail, whether tlx© assurance was by deed 
with livery of seism (Littleton’s Tenures, ss 61*3, 650), or by grant only 
(Littleton’s Tenures, ss. 668, 617), Bee Nines (Case of) (1602), 3 Co Rep, 

84 a, 84 b., and ibid., note (c). 
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Shot. 1. and whatever may be the extent of the estate thereby intended to be 
Estates created, has the effect of confirming the voidable estate to its full 
Tail. extent, except as against persons having claims prior to the estate 
tail; and, if there is a protector and he does not consent, the 
voidable estate is confirmed to the extent of the base fee which 
the tenant in tail could create without such consent. If, however, 
the statutory disposition is made to a subsequent purchaser for 
valuable consideration, who has not express notice of the voidable 
estate, the voidable estate is not confirmed against bim and his 
successors in title («). 

Sub-Sect 5 -Devolution on Lhuth. 

Devolution 485. A tenant in tail has no pm or of teslainentaiv disposition 
upon heir m over the estate, and if lie has not executed a disentailing deed, it 
tai ' devolves upon his death on tho heir m tail designated by the natuie 

of the estate. The heir is ascei tamed in accordance with the rules 
for ascei taming the heir general so far as Ihese are consistent with 
the form of the limitation (/). The estate devolves immediately on 
the hoir in tail, and doos not vest ni Die first instance in (he legal 
personal repiesentatives of the deceased tenant m tuil(u). 

Sect 2.— Estates for Yeais. 

Sub-Si i r 1—Ait tine of the hstate 

Rial ulory 486. At common law an inteicst for a Unm of years did not 
ongin. oiiginally confer an estate m the land. Between lesoOi and lessee 

tbeic ivas only a ielation of contract, with tho result that, if the 
lessee was evicted, bis remedy was to recover compensation from 
the lessor, and though it was afterwaids hold that he could recover 
the land itself, the mleiest in the land which he thereby acquired 
was liable to be defeated by a collusive recovciy suffered by tlio 
lessor. This liability was partially removed by the Statute of 

(s) Pines and Recoveries Act, 1833 (3 & 4 Will 4, e 74), a, 38 Tho 
proviso to ibid , a 38,mtioduced a change in the foimci law und<‘r which 
the subsequent disentail neceusarily continued a previous voidablo assuianco 
(Oapel’s Case (1593), 1 Co Rep 61 b; and see Ibe cases cited in Cat son’s 
Real Property Statutes, 2nd ed, p 294) Under tlie piovlso, the lights 
of subsequent purchases for valuable consideiation without notice are 
preserved. The disposition refeued tom the proviso need not be con¬ 
tained solely m the enrolled deetl The tcirn coveis that and all other 
instruments by which the auaDgement with the puichaser is carried out 
(Crocker v. TTtmw (1804), 5 B A: S 097 , and as to the previous law, see 
ibid, per Blackburn, J, at pp 718, 719) A disentailing assurance by 
the tenant in tail operates to conlirm tho voidable estate, notwithstanding 
his intermediate bankruptcy, if there have been no dealings by bis 
tinsteu m bankruptcy lucoiibistent with this result (Ilanlaj v. Martin 
(1883). 49 L T 560) 

( t ) See title Descent and Distribution, Vol. M , p. 12 

(a) See Land Transitu Act, 1897 (00 A, 61 Viet, i 65), s 1. Tho terra 
“ real estate ” used in ibid , s. 1, is wide enougli to include estates tail, 
but the effect of the provision is limited by the woids “notwithstanding 
any testamentary disposition ” (see titles Descent anti Distribution, 
Vol. XI., pp. 4, note (n), 12, note (c) ; Executors and Administrator?, 
Vol. XIV,, p. 238.) 
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Gloucester (1>), and more completely by a later statute (c). The sect. 2, 
estate m the land which the termor thenceforward enjoyed is there- Estates for * 
foro in effect the creation of statute (d). Years. 

487. It is essential to the creation of a term of years that it Essentials: 
should have a fixed beginning and a fixed ending (r), though, since O)**™ 1 ; 
the teim does not confer an estate of freehold, it can bo made to ^ enlry 
commence at a future date(/). To complete the estate of the 
termor, actual entry is necessary; until entry he has only an 
mtercssc termini (q), and when he has entered his possession is 
concurrent with and supports the seisin of the person on titled to the 
immediate fieohold (/t). Consequently a limitation for a teim of 
years, and subject thereto to an existing grantee for an estate 
of freehold, does not place the fieohold m abeyance, but vests it 
immediately in the giantee(i). 

488 Terms of years woi e created originally either under contracts Terms of 
of tenancy or contracts of mortgage (fc). When they had come to jousnnd 
confer an estate in tlie land, they weio created also to serve the pur- 
poses of settlements (/). Theoietieally the nature of the interest me nt terms 
which they confer is the same, whatever is their object. Actually, distinguished, 
huwevoi, the natuie is quite distinct. Under a tenancy term the 
teimor oi lessee pays lent to the lessoi ; a mortgage or settlement 
term is intended to give tlie teimor an interest m tho owneislnp, 
and to enable him, it necessary, to receive the rent from tho tenant. 

Tenancy terms may he either short occupation terms—twenty-one 
yeais oi less-or longer terms for mining or building puiposes, the 
length, in general, not exceeding ninety-nme years in the latter case, 
with shorter terms in mining leases; mortgage and settlement terms 
are for long periods— 200 Years or more—hut they have usually 
soned their purpose and ceased to exist before their natmal expira¬ 
tion Mortgage terms may ho either terms created by llio ficoholdor, 
this foim of moi tgago being now confined to a few 7 special eases (m), 
or moi [gages of terms created for raising portions and the like, or 
terms created by way of sub-demise of leasehold property (u). 

(b) Slat (1278) 6 Edw 1, c II 

(c) Rt.it (1529)21 Hen 8, c 1(5, repealed by the Statute Law Revision 
Act, 1803 (20 & 27 Viet c 125). As to the effect ot these Btalutes, 
see Co Lilt 46 a; and as to the oiigm of leasehold interests, see 
pp 14h, 147, ante. 

(d) See Cliallis, Law of Real Property, 3rd ed , p 64 

(c) Ree title Landlord and Tenant,, Vol. XVI11 , p 456. 

(/) See >lnd , p 457 ; and see p. 216, ante 

(q) Ree title Landlord \m> Tenant, Vol XVIII, p 404. 

(h) Ree pp 215, 218, 219, ante 

(i) Ree pp 218, 219, ante 

(A) Ree p 147, ante , 2 B1 Com. 141. 

(A)*2 111 Com 142. 

(m) Thus, mortgages of university and college estates aie iequired to 
be by demise (Universities and Colleges Estates Act, 1858 (21 & 22 Viet 
c. 44). s 27) This is not altered by the Umveisities and College Estates 
Act, 1898 (61 & 62 Viet e 55); and see title Landlord and Tenant, 

Vol XVIII , p 360. For a form, see Davidson, Conveyancing, 4th ed., 

Vol. II ,PaitII ,p 645, and as ton mortgage by demise 1 oi alongtermbya 
tenant for life, see Encyclopaedia of Forms and Precedents, Vol. XVI. p. 403. 

( n) See title Mortgage, Vol XXI, p 126; Encyclopedia of Forms 
and Precedents, Vol VIII, p. 627. 
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Sect. 3. 
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estate, t 
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persons in 
succession. 


Estates tni! 
inapplicable 


489 . A term of years is personal estate, and, if it devolves upon 
death, necessarily passes to the executors and administrators of the 
lessee, and not to his heirs ; and this is so notwithstanding that the 
term is expressly limited to the termor and his heirs (o). 

490 . Moreover, at law, the tetm cannot by assurance inter aeon 
be limited to persons in succession; an assignment of the torn vests 
the entire term in the assignee, notwithstanding that it purports to 
be made to the assignee for Ins life only(p); nor can successive 
interests be cicated inter utoi by executory assuianeea, since the 
Statute of Uses (q) does not apply to leasehold interests (j). But, in 
equity, successive interests m chattels real ai e recognised, and, if the 
legal term is vested in trustees, ti usts of the term can be effectually 
declared in favour of peisons m succession (s) Buell interests can 
also bo cieated by will without the mtei vention of trustees, since the 
doctrine of executory devises applies to chattels real as well as to 
fieeliold propei ty (?)• Hence, upon a devise of lo iseholds to one for 
life with remainder to another peison, the remainder is w’ell dis¬ 
posed of and takes effect by way oi executoiy devise ( u ), and this is 
so also where the devise over is m favour of a peison not in esse or 
ascei tained at the date oi the will or of the death of the testator (a). 
The union of the life interest in the term and the freehold rover bion 
does not effect a merger so as to destioy the executory interest in 
the term(?0. 

But the rule that a teiiu may bo hunted by way of trust, 


(o) Littleton’s Tcnuies, s 740 , and see titles Executors and Adminis¬ 
trators. Yol. XIV, p. 230, Lvndlokd and Tenam, Vol XVIII, 
pp 598,599 

(p) Tins follows iiom the consideration that at law personal properly 
is regarded as the subject not of (states, but of absolute ownership only , 
hence, whatever lrnntation rs placed on an assignment of a chattel real'-- 
e q , an assignment of a term to A for life—the absolute interest passes 
(2 Preston, Abstracts ot Titles, 5) But a lease may bo granted originally 
to A for years, it he so long lives, and then to B , since B’s remainder 
tabes effect as a lut.rue lease (]Vught d Plowden v. CaHwnqht (1757), 1 
Bun 282), and see titles Lindlord and Tenant, Vol XVIII, p ICO, 
note(i); Personal Property, Vol XXII, p 413 

(q) Stat (1535) 27 Hen 8, c 10. 

( r ) See p 274, post 

(«) See title Settlements 

(t) See p 232 ante I'Yaine, Contingent Ttemamders, pp. 386, 401 ; 
2 Piestou, Abstracts of Titles, 4, 5 , and Ree title Personal Property, 
Vol XXJ I, p 413 Ar to the application of the rule, against perpetuities, 
see title Perpetuities, Vol XXII , p 313 As to executory bequests 
ot chattels personal, see Feame, Contingent Remainders, pp 407- 404 
(a) llammnfs ('asc (1009), 8 To Rep 94b; hampers Case (1612), 10 
Co Rep 46 b , Johns v Pink, [1900] 1 Clr 296, 305, seo 3 Eq Oas Abr. 
191, pi. 1, n ; and, as to such executoiy devises, seep 234, ante , 

[a) Cotton v. Heath (1638), 1 Eq ('as Abr. 191, p] 2; seo Fear lie, 
Contingent RemamdeiR, pp 402 - 404 Theie was formeily a distinction 
between the bequest of the use of a chattel real foi life with remainder 
over, which was good, and a similar bequest of the term itself in which 
the lemamder was void , but this has long been obsolete (Feame, Con¬ 
tingent Remainders, p 402) As to the application of the lule against 
perpetuities, see title PlrpetuitieS, Vol. XXII, pp 313, 335, 336 
(f>) See Feame, Contingent Remamdeis, pp. 421, 422, referring to 
Hanning ton v. Pudyard (1586), cited 10 Co. Rep. 52 a 
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or of executory bequest to iiersons in succession is subject to the 
further rule that an mteiest analogous to an estate tail cannot 
be created in chattels real Hence any words which, whether by 
exptess limitation or by implication, would create an estate tail m 
fieeliolds give an absolute mtetest in chattels real (c) The donee 
may accordingly dispose of them as he pleases, and, if lie does not 
dispose of them they go to Ins executors and not to las issue (d). 

Further, though the rule in Shelley's ( 1 asr(e) docs not in stnet- 
ness apply to chattels real ( J ), yet the analogy of the mle is so far 
followed that a gift to A. for life, and after Ins death to the heirs of 
his body, vests in lum the absolute liitcm.t (</). But if theie aie 

(c) Lcvnithoipcv Ashbte (1635), 1 Roll Ain 831, pi 1 , Tudor, E <’ Ural 
Prop , 4th i>d , p 8.12, Seale v ,Wr(l7I5), IP Wins 2<)1 , Pelham 
(Lady (J ) v (heqmy (1700), 3 Bio Pail Pas 204, Jbneaslet \ Doncaster 
(1830), 3 K & ,1 20, Tyione (Eail) v Watnford (M/iiquis) (1800), 1 Do 
(1 F. A ,J 613,623,1’ A Thus, a devise o£ a lenii to one ami In'- olthpnng 
gneslhe absolute mteust (Younq v. Danes (1803), 2 I)kw A Sin 107). 
Hence leaseholds diieoted 1o he bellied as neaily as possible m accord¬ 
ance with a Btjict settlement of iealfv cannot be settled beyond the 
first tenant in tail (Fouh/rr v Ford (1703), 2 Yes 536, 539, lie John tank 
Tiusts (I860), E Jl 2 lit] 7)0), and see litle Peuronal Property, 
Yol XXII ,p 414 Founeily tlm doetimo did not, apply wlieie tliewords 
of the devise would, as to freeholds, eiente an estate tail by implication 
only wheio, befoio the Wills Aef, 1837 (7 Will 4 A i Viet e 20), 
theie was a do\ise over alter lailuio of issue ot the Inst devisee (-Ulcmson 
v Hutchinson (mi), 3P Whir 258, Doc d Lyde v Lytle (1787), 1 Term 
Hep 593, 596 , and. as to such limitations, sec* note (A), p 245 , ante, 
Knight v Ellis (1789), 2 Pro (’ P 570, 578); but it was settled that it, 
applied both to e\picss and implied limitations (Simmons v Simmons 
(1836), 8 Sim. 22; Ej parte Wyneh (1851), 5 Do G M &U 188, 208, PA. ; 
U'c&s/erv !Vnr(1858), 2GBea\ 236, /.'<! Andiew's 11 ill ( 1859). ?7 P»ea\ 008) 
In this ease a devise ovoi aflot I a it ure ot issue was void, Imt it the failure 
of issue was icstinted to tin* time of tlu> death of the fust devisee, the 
implication concspondmg to an estate tail did not arise, the hist 
devisee (unless the limitation was to him tor lilo only) took absolutely 
m the fust instance, but subject to a \ nlid executojv de\ lse over if lie died 
without leaving issue (Campbell v llaidinq 11831), 2 Puss & M 390, 401) 
Under the Wills Act, 1837 (7 Will 4 A 1 \ irt e 20), s 29, failure oi issue 
is restricted to failuie at the death of tin 1 ancestoi, and an implied estate 
tail in ireelioldR, or absolute inleiest, in peisonalty, eannot tints anse, 
but ibid , s 29, does not. applv to a gitt over on failure ol “hens of the 
body,” mid to this case the obi rule applies (Ee, Sullen, (1861), 111. Ph it 
236), and see Jarman on Wills, 6th ed , p 1204) As to successive limita¬ 
tions of peisoital estate, where the lust legal redoes not suivive the testator, 
see lie. Bowman,Devcmsh v Pestn, [T895J 2 Ch. 3-18, DA; and see, 
generally, title Wills , and, as to the elf tv t ot the mlo against perpetuities, 
see title Perpetuities, Vol XXII , pp 347 rt seq , 350, note(o). 

(d) Feaine, Contingent Uemamdeis, p 461 

(«) .See p 226, ante 

(f ) A'o Jeaffieson's Tunis (1866), L U 2 Eq 276, 281 ; Ilemck v. 
Fmnllin (1868). E. R 6 Eq 593. 

(q) (larth v Baldwin (1735). 2 Yes Sen (.10, 661 ; Tothiil v Pitt (1766), 

1 Madd. 488 ; 8. D. on appeal, Chatham (Kail) v. Tuifull (1771), 7 Bro 
Pari, Cas 453 , llaney v Towcll (1847). 7 Hare, 231 ; Lewis v Hopkins 
(1856), 3 Drew. 668 , 8. C on appeal. If illiams v Learn. (1859), 6 H, L Das. 
1013 In Comfoit v Biown (1878), 10 Oh. I) 146, 151, this Was treated 
as an actual application of thorulem Shelley's Oai>e; and boo titlo Personal 
Propeett, Vol. XXfI, pp 414, note (!), 415 It is the same where 
the fust devise is of the piofits of the laud for life ( Butterfield V Butterfield 
(1748), 1 Yes. Sen, 154). The result is not prevented by the life estate 


Sect 2 

Estates for * 
Years 


Rule in 

Shelley's 

Ca\e 



$63 

Sect, 2. 

, Estates for 
Years. 


Rules 

governing 

limitations. 


Nature of 
terras capable 
of being 
enlarged. 


Real Property and Chattels Real. 

indications in the settlement or will that the words “heirs of the 
body ” are not w'ords of limitation, but designate a particular poison 
or persons, the donee takes for life only, and the persons so 
designated take by purchase (A); and, if, with like indications, the 
gift is to one for life and then to bis issue, the result is the same, 
and the issue take as purchaseis (i). 

491 . The executory devise of a teim and the huulatioi. of the 
trusts of a term are governed bv the same rules {h ); and, if real and 
personal property are devised by the same words, these rules are 
followed as to the personal estate, although the consequence is 
that the limitations of the peisonal estate may have to he constiucd 
differently fiom those of real estate (l). 

SuB-Snor 2 ,—Enlargement of lorn/ Terms 

492 . in eeitain cases the residue of a long term, whether the 
immediate reversion is the freehold or not(«i)j may be enlarged into 
a fee simple. For tins pm pose the following conditions must be 
satisfied ( u) 

(1) Tlio term as orgmally created must have been for not less 
than 300 years. 

(2) The unexpired residue must be for not less than 200 years, 
but this may subsist either in the wholo or only pint of the land 
comprised m the original term. 

(3) There must be no trust or right of redemption ufl\ cting the 
term in favour of the freeholder or other reversion r 

(1) Tiithei theiemust be no lent at all or merely a nominal rent — 
that is, a poppeicoiu oi other rent having no money value (o) — 

being given to a maiiied woman for her separate use ( l’curiam [Mail) v. 
Bathurst (1843). 13 Sim J7») 

(h) Bee Hodgnsonv Bussey (1740), 2 Aik 89, Fearne, Contingent Remain-. 
dns, p 495. Tliotestis whetliei “ liens of the body ’ ui othei woids, such 
as “ wins ” or “ tluldien,” aie to include all the hens or sons successive]v oi 
not, it all aie included, the words define the interest of the tuwttukei (Ex 
parte TFi/ne/i (1854), 5 De C M &,G 1HS,2^S,C A , Tnrone (Eail)v. Water¬ 
ford (Marquis) (1800), 1 l>et! F &.J 61J.0 A (“children m succession 
Comfort v. Broun (187b), 10 Oh. 1) 14G (“sous successively in t.ul ”) ). 
But it may appeal liom the will—e q ,iiom adiseiotionaiypowei of main¬ 
taining the hens of the body (hat there is a eo-exisimg set ol poisons, 
and then the statutory next of km dost ended fiom the in st devisee may 
take as purchasers (see, Pattenden \ Hobson (1853). 17 Jur 406, lie 
Jeaffreson’s Trusts (1866), L It 2 Eq 276); sirnihiiiy when there is a 
direction foi division (Symers v. Jobson (1S48), 16 Sim 267); aud, wlicie the 
context shows that the lino of descent contemplated is incompatible with 
an estate tail, the limitations will give a life uitciest only to the tint 
devisee (Dodds v Dodds (1860), 11 I Oh K 371, 0 A ) 

(i) Knight v. Ellis (1789), 2 Bro 0 0. 570, Ex parte Wynch, svpm, 

at p 209 ; Be Andrcu’s ll'i/l (1859), 27 Bcav 608. < 

( k ) Fearne, Contingent Eomaindcis, p 470. 

(l) Jackson v. Calvert (1860), 1 John & II 235; Tie,mek v. Franklin 
1868), L It. 6 Eq* 593, disapproving of Dunk v. Fenner (1831), 2 Ruus. 
& M. 557 , and see Bennett v Bennett (1864), 2 Drew & Bin. 266. 

(«t) Conveyancing Act, 1882 (45 & 40 Viet. c. 39), s. 11. 

(n) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
s. 65. The statute applies to terms subsisting at or after the 1st January. 
1882 (ibid., s. 65) 

(o) A rent of 3 s. (Be Smith and Stott (1883), 29 Ch, D. 1009, u.), or, 
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incident to the reversion; or if there was a rent other than Sect - 2 - 
nominal, it must have boon released, or barred by lapse of time, Estates for 
or in some other way have ceased to be payable (;>). Years. 

(5) The term must not be either a term liable to be determined by " 
re-enti y for condition broken, or a tei m created by sub-demise out of a 
suponor term itself incapable of being enlarged into a foo simple (q). 

493. The power to onlaige the term into a fee simple can he ny whom 
exercised hy any of the following persons in respect of the land'to Puerto 
which he is entitled, whether he is entitled subject to incumbrances 'earned 
oi not(i) 

(1) Any pet son beneficially entitled in light of the term to 
possession of any land comprised m the term , 

(2) Any poison in receipt of income as trustee, in rigid, of the 
teim, or holding the teim in trust fm sale, 

(3) A personal repi esentative m whom the term.is vested 

494 The power is exeicrsed hy tho execution of a deed containing iW 
a deelaiation that tiom and after execution the tenu shall bo exercised, 
enlarged into a fee simple. Thereupon the teim is enlarged EfEec ' 1 o£ 
accoulmgly, and the poison in whom tlie teim was previously vested excrclsc - 
has a fee simple m tho land instead of the teim (.s); but this estate 
in foe simple is subject to the same lilists, powers, executory limita¬ 
tions ovoi, lights and equities, and to the same covenants and 
provisions as to usoi, and the same obligations, as the term would 
have been subject to it not enlaiged(f). Such estate includes the 
feo simple m all mines and mineials which, at tho time of 


appaienllv, 1*. (Blaibng v Kreret, [1006] 2 Ch 175), is a rent having a 
money value , but not a rent ot “ one silver penny, it lawfully demanded ” 
(lie Chapman and Ilohht, (1885), 29 I'll J> 1007, where impoitanee was 
a! taelied to the winds “ d lawlullr demanded ”) 

(p) The leleienee to mds being haired by lapse of time appears to be a 

mistake So long as the teim sulmi&ts meio non-payment does not 
extinguish the mil; this ean always be xocoveied with six \oais’ airears 
( Owu tv (1841), 1) .M &W 113; Archboldx Si ulh/ (1801). 0 H L (las. 

360, see title Limitation of Actions, Yol XIX, pp 127, 128), but, a 
release may be piesmned fiom nou-pajment lor a length of tuno (hee 
Jrfioif v Wahh (1851), 1 1 C L E 311, Tennent v. Beil .1870), 5 
1 U (.' L 418, Ex ('ll ; Blaibciq v. Kecve^, bupta) 

(q) Conveyancing Aet 1882 (45 A 46 A ict. c 39), s 11. 

(i) Conveyancing and Law ot Piopeity Act, 1881 (44 A 15 Viet c 41), 
s 65(2) 

(d) Ibid , s 65 (2), (3) It is presumed that this fee simple extinguishes 
the pievious inversion m fee simple wlnSli existed m the land , and whore 
the enlaiged term is a sub-leim it extinguishes both the leasehold and the 
fieehold reveision , but it has been suggested that the statntoiy fee simple 
is only a base fee, and that the ougiual fee simple subsists by way of 
remainder upon it (Oliallis, Law of Real Piopeity, 3id ed , p 33.1) Hueh 
a base feo could only deleimmo by failure ol liens geneial, and either the 
OTigmal fee simple would fall into possession,or there would bean escheat 
to tho lord, according as the fee simple exists as a base fee or not. 

( 1 ) These covenants may, it 6ecms, bo either imposed on the creation of 
the let m as hetweeu landluid and tenant, or be imposed on a subsequent 
assignment of the teim as between vendor and purchaser, or otherwise. 
In the former case the suggested preservation of tho original fee simple 
(see note (*), supra), might bo important, since the tenant of such fee simple 
would be the person to onfoieo the covenants which are preserved by the 
statute (see Chalks, Law of Real Properly, 3rd ed , p. 334) 
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enlargement, have not been severed in right, or in fact, or under an 
Inclosuro Act or awaid, from the surface (»)• 

495 . Where the land has been settled according to the same 
limitations as freehold land so far as the law permits, and no person 
has become absolutely entitled to the term (z), the fee simple 
acquired by enlargement of the term follows the freehold limitations ; 
but without prejudice to any conveyance foi value previously made by 
a person having a contingent or defeasible interest m the term (a). 

SvB-Sicr 3 —Satisfied Trims 

496. Long terms of years are cieated for the puipose of securing 
the payment of money, usually in connection with the provision 
of joint uie rontcharges and portions under settlements (5). The 
owner ot the estate for the time being usually keeps down the jointure 
rentchaiges out,of the income of tlie estate, and pays off the 
portions by himself raising money on the estate or from other 
somces But, if he fails to do so, the trustees m whom the terms 
aie vested can enter into possession of the estate and themselves 
pay the rente!targes out of income or raise the portions by mortgage 
oi sale of the term. In genei al it is not necessary to sell the terra, and 
in due course the pm poses for which it was cieated are satisfied (c), 
but formerly this did not necessarily mean that the term comes to 
an end. Provision for determination of the term may be made 
tty a clause of cesser in the settlement, or the term may be 
intentionally destroyed by meiger—that is, by the sunender of tho 
term to the freehold reveisioner (r) But under the old practice a 
term, after it bad satisfied its onginal purpose, might be useful as 
a protection against mcumbiances, and accordingly it was kept on 
foot with tins object and, upon a sale of land, the purchaser had it 
assigned to a trustee for hnuself. Thereupon it became attendant 
on the inheritance, and in the event of any subsequent incumbrances 
being asseited, it might be set up to defeat them (d). Further, 
although the ietm was not assigned to a trustee to attend the 
inheritance, it was tieated, so long as it did not merge, as being 
attendant on the inheritance for the benefit of all parties entitled, 
according to their respective estates and interests (c). A term not 
attendant on the inheritance was a term m gross (J). 

(n) Conveyancing and Law of Fropeity Act, 1881 (11 A 45 Viet, c 41), 
B. 65 (6) 

(*) See p 266, ante 

(a) Conveyancing and Law oi Propci ty Act, 1881 (44 & 45 Viet. e. 41), 
b. 65 (5). 

(b) See title Settlements 

(c) See, further title Landlord and Tenant, Vol XVIIf, pp 552,553 

{d) See the Real Property < 'ommiasioners’ 2nd Report, pp 7 ct< seq . 

Williams, Real Piopeity, 21st oil, pp 533 cl seq , Sugden, Vendors and 
Pnietiaseis, 14th ed , ch 16, pp 615 cf nq. 

(c) Hoc Sugdon, Vendors and Purchasers, p 625 “ In regaid to terms 

attendant by implication, it is a general rule, that whenever a teim would 
merge m the inheritance, it united, it shall attend, if in a diflerent person 
without an express declaration, by implication of law founded on the 
Statute ol Frauds ” — that is, by virtue of an implied tiust which may 
arise notwithstanding that si atute (tfcoHv. Fenhoulett( 1779), 1 Bro. C. C.69). 

(/) Scott v. Fenhoullett, supra. 
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497 . The continued existence of satisfied terras is now pi evented 
by statute (V/). Every terra o! years becoming satisfied after the dial 
December, 1815 {It), winch, either by exjness declaration or by 
construction of law (i), becomes attendant upon the inbet dance, 
thereupon absolutely ceases as to the land altected. J hit a terra is not 
satisfied within the meaning of this prousion so long as theie 
remains any useful puipose beneficial to the owner of the term 
and consistent with the tiust on which, at the date of the transaction, 
the teira was held (A), and, though a mere attendant term is 
raeiged, it is not so if the termor has uiado it a secunty for money, 
and by the raoi Lgnge deed clothed it with an active trust in favour 
of the mortgagee!/) Wheie the terra and the levetsion would inei go, 
the owner can still, hy oxpiessing his intention to that effect, keep the 
teim alive as personal ostate so that it will pass under a testamentary 
gift of all the ownei’s peisonal propeilj {nt). 

Sect. 3 —Estates Arising vnJn tin Slalute <>f /Vs. 

498 Prior to the Statute of Uses ( n) a division w r as possible 
between the legal estate in land and the use(o)m land, and the 

(q) Satisfied Teims Act, 1845 (8 & 0 Viet o IJ2) The Act. extends to 
freehold tenements and hoiodilamonls, whether corpoieal oi meoipoieal; 
and to customaiy lands winch pass by deed, oi deed and admittance, 
but not by smremlei (ibid, a It), but it does not apply to moitgago 
sub-terms (lie Moore and Hulm's Contract, [19121 2 Ch 10.5j 

(h) As regaids terms which on the Slut fleet mini, 1815, weie alieady 
attendant on the inheritance, the Satisfied Toims Act, 1845 (8 & 9 Yict 
c 112), provided that they should cease, but Unit, whcio attendant by 
ex pi css declaiation, they should afionl the same protection against incum¬ 
brances as it they had continued to exist after the 31>t liecemhei, 1815 
As to the effect ot this reservation, see lie Shaman (1855), 4 1 Ch It 
563, C C , Corni v Ciemonre (1861), 12 1 Ch It 136 When- the teim 
was not required lot the protect ion ot a pm chaser it detei mined (Dae d. 
Cadwalader V Price (1847), 16 M. &. W 603, 608, 614 , Doe d Hall v. 
Monlsdale (1847), 16 M. k, W 689), and, as to the protection thus 
afforded, see Cottrell v Hughes (1855), 15 C If 532, Plant v Taylor (1861), 
7 11 & N. 211, 235. 

(i) As to the piesumpnon of surrender of attendant, toimR, see Garrard 
V Tuck (1849), 8 C If 231. f ottrellx Hughes, supra; Hoed Uladudl 
v Plowman (1831), 2 If & Ad 573, Doe A Eqicmout (Lord) x Langdoa 
(1848), 12 Q B 711, Jlele x Beilcg (Lord) (1853), 17 Beav 14, 28 

(k) Anderson v. Pignet (1872), 8 Ch App 180, per laud Sij.porne, L C , 
at p. 188 “The term does not become satisfied within the meaning ol 
the Act of Parliament except the beneficial liiteiost m the whole cliaige 
secured by the terra and the frenetic,laf interest in the whole estate aie 
united and merged m the same person ” (ibid , per James, L J ,at, p 180). 
A term expressly assigned m trust for parties supposed, fry mistake, to be 
entitled to the inheritance is not extinguished hy the statute ; in such a 
ease it is not attendant either by express dcclaiafiou or by construction 
ot lair (Hoe d Clay v. Jones (1849), 3 3 Q It 774) 

(l) Shaw v. Johnson (1861), 1 Diew A Sm 412, 416; see Anderson v, 
Pignet, supra 

(m) Belaney v Belaney (1867), 2 Ch App 138 ; and see Idle Mortgage, 
Vol. XXI., pp. 318 el seg 

(n) (1535) 27 Hen 8, c. 10; see Jenks, Short Histoiy of English Law, 
pp 95 et seq. 

( o ) Not the Iatin “««us,” but “opus," derived through the Nminan. 
French “ oes ” or “ oeps ” , see Challis, Law of Real Property, 3id ed., 
p. 385, n. 
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use was defined to be a trust or confidence not issuing out of the 
land, but a thing collateral, annexed in privity to the estate and 
the person of the legal owner, and touching the land ; the effect of 
the use being that the cestui que use should take the profits and 
that the legal ouner should convey according to his directions (p). 


(p) Chudlciglt's Cuse (1595), 1 Co Rep 120 a, 121 h; Co Lilt 272 b; l 
Sa’nders, Uses and Trusts, 4lh ed , |> 2; Sudden’s Gilbert on Uses and 
Trusts,3rdcd ,p 1 As to the early history of uses, sec Brent's Vase (1575), 
2 Leon. 14, per Mavwood, J , at p 15 ; Co L>t1 191 a. Rutin's note vi, 
11; Leake, Law of 1’iopert.v m Laud. 2nd od pp 78 ft seq , title 
Equity, Vol XIII., pp 88, 8!) They were introduced ioi the purpose 
of avoiding the incidents of legal estates such as the inability of 
religious houses to accept gifts of land, the liability to foifeiture for lieason, 
and the notoncty ot conveyance, and also tor defeating creditor The 
facility they affoidcd foi evading the Statutes ot Mortmain (as to moitmain, 
sec title Corporations, Vol 1111, pp 3G7 ft seq ) was abolished by stat 
(1391)15 Itic 2,e 5 which enacted that uses should loi ihelutme be,subject 
to those statutes, and be foiteitable 'ike ,ands (1 Sandeis, Uses and 
Trusts, 4th ed , p 17 , see Hunt's Case, supra, per Di l i:. C J , at p 17) 
Forfeiture 1m tieuson was a common incident duung the civil waisof llie 
llftecntli centuiy (Hunt's Case, supra, per Harpur, J, at p 16), and 
to some extent the liability to forfeiture was extended by statute to 
uses (Brent's ('asc, supra, tit p. 19) anil attempts weie made 1o check 
the disjunction of lands to uses in liaud of creditors (stat (1376—7) 50 
Edw 3. c 0, htat (1377) 1 Rie 2, e 9, stat (M02) 4 Hen 4, c 7 ; stat 
(1433) 11 Hen fi. e 3). By stat (1433) 11 Hen 6, c. 3, the rrsbu que use 
for hie or veais was made liable foi voluntary waste Hut while the cestui 
que use was thus m various iespeets made subject to the liabilities ol the 
legal owner, the legislation also intervened to give him the power of 
alienation, and by stat. (1483—4) 1 ltie, 3, c 1. conveyances by cestui 
que use were made valid against the cestui que use and lus hens, and also 
against the ieotfee to uses (see Chalks, Law of Real Property, 3rd ed , 
p 386); but the statute did not validate bueh conveyances against 
pievious conveyances nude by the feofleo to uses, and its eileel was to 
introduce conflicts between purchasers under feoffees to uses and those 
under the calms que use (1 Sanders, Uses and Trusts, 4th ed, p 23; 
Sugdcn’s Gilbert on Uses and Tiusts, p 51); moreover, the blaluto did 
not extend to uses of estates tail, or foi hie, or of terms oi years (1 
Sandeis, Uses and Tiusts, 4th ed , pp 30 et seq ) This restriction con¬ 
tinued to be of importance as regaids tenns of yeais, inasmuch as the 
Stafuteo' l so 1 -, 27 lien 8, c 10) applied only wheie an estate of freehold 
was vested in the ieofiees to uses, and, if the stat (1483—4) 1 Ric. 3, e, 1, 
had applied to uses ot terns of years, it would have lenuined operative 
as to these after the Statute of Uses (l Sandeis, Uses and Tiusts, 
4th cd ,pp. 32 -45 ; S.igden’s Gilbeit on Uses and Tiusts,p 31,note(2)) 
Since, however, stat (1483—4) l Rrc 3, c. 1, did not. apply to teuns of 
yeais, and uses declared on all other estates aio turned into the legal estate 
by the Statute of l ses (27 Hen 8, c 10), the, earlier statute' though 
not lepealed until 1863, became uiopeiative (1 Sandeis, Uses and TruslB, 
4tli ed, p. 4i) For other statutes affecting uses pnor to the Statute 
oi Uses (27 Hen 8, c 10), see 1 Sanders, Uses and Trusts, 4th ed. 
pp 15--55. Foi the laising and continuing of such uses four things wero 
neees'.aiy (ibid., pp 56 el seq)- (1) a peison capable of being seised to a 
use, this required that the, legal owner lor the time being should bo privy 
in estate to the ongma! icoffee to uses, and pi ivy to the confidence 
reposed m that feollec, consequently a giantee Irorn him for good 
consideiation without notice was not, seised to the, use (Brent's Vase, 
supra, pet Dyer, C..T , at p 19 ; Chndleiqh’s Case (1595), l Co. Rep 120 a, 
122 a; see title Equity, Vol XIII, p 89); (2) a peison capable of 
taking tho use; as to this it was the rule that all persons capable 
of taking a conveyance of lands might take the same by way of use 
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The person seised of the land was complete owner of the land at 
law (q), and the use was only cognisable in equity, the use beforo 
the Statute of Uses (r) being the same as a trust after the Statute 
of IJsos(s). 

499. The Statute of Uses(0 (in this section frequently refened 
to as “tlio statute”), which was passed m order to put an end to 
this division between the legal and beneficial mteiost in land 
and to join the legal oslate in the land to the use(»), piovides(i») 

(see Bient's Case (157.1), 2 Leon. 14,17), and possibly also aliens (1 Sanders- 
Uses and Trusts, 4tli ed . p (50) but this was denied (Sugdcn’s Gilbert 
on Uses and Trusts, p 43), (3) either a consuleiation to i.nso, or a 
deelai.ition oi, the use, sec ibid, pp 45 et seg ; an expiess declaration 
ot the use made on the occasion oi a jeoflment did not depend for i(r effect 
on the pi usance oi absence of a peeum.uy eonsideiation , but wheie there 
was no e.\piess declaration, the use, if a pecuniary eonsideiation was paid 
by the leoffee, went to him, otherwise it resulted to'tho foot) or, who 
theieupnii was m of Ins old use (I Sanders, Uses and Trusts, 4th ed , 
p (51), this applied also to gtants of existing uu oi pineal hereditaments ; 
but on a giant of a rentebaige newly created though without ded iralion 
of use or payment of eonsideiation, no use resulled , (4) a leal heredita¬ 
ment in respect of which the use could aiise ioi personal heieditaments, 
such as annuities, were not the subject of uses (1 Sanders, Uses and Trusts, 
4th ed , p (53) 

(</) 1 Sanders. Uses and Trusts, 4(h ed, p 68 Leake, Law of 
Property n> Land, 2nd ed , p 79; and see title Equity, \ r oI XIII, 
pp 88, 8!) The legal estate in the teollees to uses suppoited contingent 
us< s, notwithstanding that thete was no pieeedmg e-tati of In eliold m the 
use (Chudli iqli's Case (1505), 1 Co Rep 120 a, 135 a) Hut uses could 
not, befoie the Statute oi Uses (27 Hen 8, c 10), be imposed on the 
estates ot limited owners, whether in tail, or loi life, or for years (1 
batideis, Uses and Trusts, 4th cd , pp. 30 et seq ) 

(/) 27 Hen 8, c JO 

(k) 27 lien 8, c 10 As to the exclusive junsdietion of the Court 
of Chancery <n<i uses, see 1 S^ndeis, Uses and Tiu'ds, 4th cd, 
pp 5, 20, Leake, Law of l’ropnty m Land, 2ml ed , p 79, Burgess v. 
Whvatc, A -(1 v Wheate (1759), 1 Fd<n, 177, per Lord Mansfield, C J , 
at pp 218, 219 A cestui que use, it was said, had neither jus m re nor jus 
ad tern, that is, neither any estate in the land, nor tit 1< to the Baine. but 
only a confidence or trust for which he had no remedy at the common 
law, but only by subpoena m Chancery ( Chudleiqk’k Case, supra, at 
p. 121 b , 1 Sandeis, Uses and Trusts, 4th cd , p 66), but snob an interest 
was at an early date treated as an estate in the land ( Bient's Case, supra, 
per Dyer, C .1 , at p 17) Uses were inheritable according to the rules of 
the common law, and wore devisable, although, after the Conquest, land 
was not devisable at law till made so by the Statutes ot WiIIr (1540), 
32 Hen. 8, e 1 , (1542--3), 31 & 35 lleiv 8. c 6 (Chudleiqk's Case, supra, 
at p. 123 b, 1 Sanders, Uses and Trusts, 4th cd , pp 64, 65), and m equity 
the cestui que use could tianslerthe use, and at lenglh, under stat (1483 4) 
1 Ric 3, c 1 (see note (p), p 272, ante), could convey the legal estate ^ 

(t) 27 Hen. 8 e 10, which statute has been rightly called “the keystone 
of all modern conveyancing ” (Williams, Seism of the Freehold, p 137). 

(u) The King, it was said, being displeased for the loss of wardships and 
other injuries done--though stat. (1488—9) 4 & 5 Hen. 7. e. 17, had 
attached the mcidenis of waidship and lelief to uses of lands held by knight 
service —complained to the judges, who told him that if the possession 
might be joined to the use all would go well (Bient's Case, supra, per 
Harper, J , at p. 17); and as to the mtention of the Statute of Uses 
(27 lien. 8, o. 10), see, further, ibid , preamble; Chudleigh's Case, supra, 
at p. 124 a 

( v ) Statute of Uses (27 lieu 8, c. 10), s. 1; see Williams, Seisin of the 
Freehold, p 137; Leake, Law of Property in Land, 2nd ed., p. 81. 
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essential to 
the operation 
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of Uses 

(1) seisin to 
uses, 


that where any peison or paisons(„t) are seised of any heredita¬ 
ments^) to the use, confidence, or trust of any other person or 
persons, or of any body politic, bv reason of any agreement, 
conveyance, or will (2»), then every and all such person and persons 
and bodies politic that have any such use, confidence, or trust in 
fee simplo, fee tail, or for term of life or for yeai s, or otherwise, or m 
remainder or reverter, shall be deemed in lawful seisin, estate, and 
possession of the same hereditaments to all intents for the like 
estates as they bavo in use, trust, or confidence m the same; and 
that the estate (f) of a person or persons seised of any lands, tene¬ 
ments, or homhtaments to the use, confidence, and trust of any 
such person or persons, or of any body politic, shall bo doomed to 
lie in him or them that have such use, confidence, or tiust in 
mannei cm responding to the use, confidence or trust (d). "Whore 
several persons aie jointly seised to the use, confidence, or tiust of 
any of themselves, tho poison oi poisons that have the use, con¬ 
fidence, or trust are deemed to have in him or them tho estate, 
possession, and seisin in manner eoi responding to the use, con¬ 
fidence, or trust fc) Tho statute does not affect persons who are 
seised to their own uso(,/) 

500 In older that tho statute may opr i ate the following 
conditions must he satisfied — 

(1) There must bo a person seised to a use or tiust (<j) Conse¬ 
quently there must lie an estate of freehold (/i) limited lo the 
grantee to uses, and the statute does not apply whoie the guintoo 
takes only a term of years (i), though the use may ho limited for a 


(a.) The omission heir of body public,” and lis inclusion subsequently 
(set* the texl, tnjra), shows that a cojpoiation cannot be seised to a use 
(see title Corporations, Vol VIII,p 373), though it can take the benelit 
of a use. It is well Bottled, however, that it can he seised m trust; see 
Cbalhs, Law of Real Propeiiy, 3rd ed p 388 

(a) The full words aie, “lionouis, castles, manois, lands, tenements, 
Tents, services, icveiaions, icmaiudeis, or othei hoi edit anient s ” Copy- 
holds aie not within the Statute of Uses (27 Jlcn 8, e 10) (1 Sandeis, 
Uses and Tiusts, 4th ed, p. 241, title Copyhoi,dh, Vol VIII, p 01; 
Baler v White (1875), L. R. 20 F.q 166), noi are personal heieditaments 
(Sugden’s (iilbeit on Uses and Tiusts, p 4Hi». sie p 162, ante) In a 
devise ot freeholds and copyholds {Baler v White, sapio), or freeholds 
and chattels personal together (Be Bwole, Bioolr v Biooke, [1894] 1 Ch 
43), the statute may apply to the freeholds only As to tho application of 
the statute to wills, see note ( b), infta, note (d), p 281, poet 

(b) The full words aie, “ by ic&son of any bargain, sale, feoffment, fine, 
recovery, covenant, contract, agreement, will or otheiwise.” Wills, it is 
presumed, weie included because a custom to devise existed in certain 
places, though the power of testamentaiy disposition was not general. 

(c) In full, “ the estate, title, right and possession ” 

(d) Statute of Uses (27 lien, 8, c. 10), s 1 * 

(e) Ibid , B 2 

(/) Ibid., s. 3; see p 275, poet. 

>j) 1 Sanders, Uses and Trusts, 4th ed , p. 87. 

(h) Compare note (p), p 272, ante 

(t) Anon. (1580), Dyer, 369 a, 1 Sanders, Uses and TrustB, 
4th ed , pp 89, 263. It seems that a giantee in tail or foi life may be 
seised to the use of another within the statute (ibid , p. 89, Seymor't 
Case (1612), 10 Co. Rep, 95 b ; but see Sugden’s Gilbert on Uses and 
Trusts, p. 19), and if no use is declared the tenure between grantor and 
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term{/i). A grant of a vested remainder carries a sufficient seism 
for uses declared of the remainder to he executed by the statute (/). 

(2) Thore must be a eestui que use, and the cestui que use must be 
different from Iho grantee to uses Hence a conveyance made unto 
and to the use of the gianfcee and liis heirs operates at common law, 
and not under the statute, to vest the legal estate in the grantee (m); 
but the express declaration of the use to the grantee prevents a 
further use being raised in favour of any other person (u) 
Where the uses are split up into successive estates, and the use of 
one of them is declaied in favour of the grantee to uses, the above 
rule in general applies, and the grantee takes his use at the common 
law and not under the statute. This is so where the grant is to ono 
in fee to the use of liniiselt for life or yeais, with romamdcis over 
in the use The grantee takes his estate for life or years at the 
common law, and the remanuleis aie executed by the statute(o). 
But the rule is depaited from when special considerations of con¬ 
venience or othei circumstances requue it, when*, foi instance, 
the uses are caived out into many estatos, and the grantee’s own 
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grantee (see p 141, ante) may be a sufficient consideration to prevent a 
resulting use to the giunfoi (limit's ('use (1575), 2 Leon Jl, 16 1 Sandora, 
Uses arid Trusts, 4th ed , p 10, Leake, Law of Piopeity m Land, 2nd ed , 
P 84). 

(k) See Heyward's Caie (ISO,!), 2 Co Rep 35 a; Sugden’s Gilbert on 
Uses and Trusts, p 182 

(?) I banders. Uses and Trusts, 4th ed , p 107 , llaggeiston v. Itnnhury 
(1826), 5 JJ (k 0 101 

(m) Homme's ('use (1609), 13 Co Rep 54, 515, (Jwam v Roe (1693), 1 
Halk 90 , Altlwm (Lout) v Anglesey (Rial) (1709), Gilb (rrt ) 16, 17 , Long 
v. Ru'Leinlqe (1718), 1 Htra 10(5, J)< >e d Lloyd v Passmgham (1827), 6 
11 A C 305, Dime's Case (1872), L R 8 C P 281. Sin ill Hi others, 
Ltd \ Ikthell, [19021 2 (!h 523, <* A , I Handers, Uses and Tiusts, 
4th ed , pp 91, 156 Lr a fine, no use resulted on want of consideration, 
and tlie woida “and to the use of,” were superfluous; and they were 
superfluous, too, in a feoliiueut made upon consideration, but, m a 
feoffment without consideration, fliev evduded a resulting trust, and they 
have the same effect m a eon a vanee without consideration at the present 
day The grantor may himself be a rest in que use, and conveyances to 
uses might formerly be resorted to in ordei to enable the giant or to take 
a new estate in the'uso as a purchaser lie might thus take a limited estate 
—for life, foi years, or m tad—and Ins heirs in tail, it they alone wero 
mentioned, might take the use by puiehase, but not, his hens genertl 
Under a limitation of the use to the liens general ot the grantor, ho 
himself took as of Ins old estate (Rennick v Milfoid (1589), 1 Leon 
182 , Co Litt 22 a , 1 Sandeis, Uses and?Tiusts, 4th ed , pp. 131 et srq ) , 
but now, undei such a limitation, lie is entitled by purchase (Inheritance 
Act, 1833 (HI Will 4, e, 196), s 3 ; see title Uehcknt and Distribu- 
tion, Vol XI, p 8, and sec p 214, ante) 

(u) Although the grantee takes at the common law, aud the use is to 
that oiient ineffective, yet the use has been in fact declared, and this 
prevents any further declaration of use which can take effect uuder the 
statute (Tipping v Cosine (1695), Comb 312, 1 Sandeis, Uses and 
Trusts, 4th ed, p 92; aud see Doe d. Lloyd v Passmgham, supra; 
Cooper v. Fynoek (1872). 7 Oh. App 398). Moreover, the use thus 
doclarcd can bo displaced by a subsequent use limited as a shifting 
use; see Leake, Law of Pioperty in Land, 2nd ed., p 94, and authorities 
thore cited. 

(o) Samme’s Case, supra. Doe d. Hutchinson v Pieslwidge (1815), 4 
M. & 8. 178 , Oime's Case, supra. 
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use is iu the midst of them, such as an estate for life placed 
between other estates, or where the ubo in favour of the grantee is 
an estate tail. In these cases the use is executed by the statute—in 
the former case, on grounds of convenience; in the latter case, 
because the issue in tail are interested (p). 

(8) There must be a use, express or implied, actually created to 
take effect either immediately or in the future (q). When it is 
express it must be in writing (r), and it may be declared by the 
statutory words “use,” “confidence,” or “trust”(s), oi by any 
other words showing an intention that the lands shall be held for 
the use of, or m trust for, another (t). When no use is espressly 
declared, a use results to the grantor according to his original estate 
if the conveyance is without consideration (a), aud it results to 


( p ) A’ amme's (Jane (1609), 13 Co Rep 54; 1 Sanders, Uses and Tiusts, 
4th ed , p. 95 {where some other exceptions to the rule are men¬ 
tioned). The exceptions have been based on the giouml of “a direct 
impossibility or unpeitnieney ior the use to take effect by the common 
law ” (Bacon, Beading upon the Statute of Uses, p 63 ; see Chalhs, Law 
ol Beal Propei ty, 3i d ed , p 390 

(q) 1 Sandeis, Uses and Trusts, 4th ed , p 97 The decollation of 
the uses must be ceiiain, and that especially in Unco things -in the 
persons m whom, m ihe lands of which, and in the estates by which, the 
uses aie declared (Shop Touch , 6th ed , p 519) As to the construc¬ 
tion of decimations of uses, see 1 Sandeis, Uses and Tiust 1th ed , 
p. 229; but in general this is accoidmg to the ordmaiv rules of 
construction (see title Deeds and Other Instrument Yol X , pp. 443 
ci seq) 

(i) By vutne of the Statute of Frauds (29 Cai 2, c 3), s 7, see title 
Deeds and Ohier Instruments, Yol X, pp 374, 422. 428, note (l), 
1 Sandeis, Uses and Tiusts, 4th ed, p 210, but Iho declaration 
may be by separate deed (ibid, p 211 , Sugden’s Gdbeit on Uses and 
Trusts, p. 104, note (7) ), though tins is not the caso m practice A use 
aiming or resulting by implication oi construction of law is excepted fiom 
the Statute of Fiauds (29 Car 2, c 3) (ibid , 8 8) 

(■>} The common law makes no distinction between trusts and confidences, 
and uses (Allham (Loid)x Anglesey (Earl) (1709), Glib (cn ) 16, 17), and all 
these words evpiess the same idea A conveyance to A. m lee m (i ust for 
B in fee vests the legal estate in B as much aH if the woids were ‘ to the 
use of ’’ (Brouqhtun v Langley (1703), 2 Salk 679 ; Eure v Uowaid (1712), 
Tree Ch. 338, 345 , Rigid d Phtllipps v. Smith (1810), 12 East, 455, 461; 
Doc d Leicestei v. Diggs (1809), 2 Taunt 109 ; 1 Sandeis, Uses and Tiusts, 
4th ed , p. 97) 

(/) IIimmersion's Case (1575), cited Dyer, 166 a, note (9), Deltuan's 
Case (1576), 4 Loop 22, 1 Sandeis. Uses and Trusts, 4th ed, p. 98; 
Sugden’s Gdbeit on Uses and Tiusts, p 139, note (1) But a special tiust, 
t.e., a trust imposing active duties on the grantee, does not opeiate as a 
use so as to vest the legal estate under the statute (1 Sanders, Uses 
and Trusts, 4th ed., p. 244). For the statuto to operate, the ceslui 
qne trust must be entitled to possession or receipt of rents and profits, and 
to direct the disposal of the land (Si/mson v. Turner (1700), 1 Ep. Gas. 
Abr. 383; While v. Parker (1835), 1 Bing, (n c ) 593). Under a limita¬ 
tion, however, by deed “unto and to the use of” trustees, the legal 
ostati is vested by the statute m tlie Imstecs whatever be the nature of 
the tiust (Cooper v. h’ynock (1872), 7 Ch App. 398); and, as to the estate 
taken by trustees under devises, see titles Trusts and Trustees ; Wills 

(a) 1 Sanders, Uses and Trusts, 4tli ed, p. 100; Beckwith's Case 
(1589), 2 Co. Rep. 56 b, 58 a, noto (t); Clere's Case (1599), 6 Co. Rep. 
17 b; Armstrong d. Neve v. Wolscy (1755), 2 Wils. 19 ; Doe d Dyke v 
Whiltingham (1811), 4 Taunt. 20. The amount of the consideration is 
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several conveying parties according to their respective interests in 
the old use (b ); but in the case of a conveyance by a tenant in tail 
barring his estate tail, the use results to him m fee simple (c). 
Similarly, if only part of the use -which the grantor is enabled 
to deelaie is disposed of, the part undisposed of results to him (d), 
unless the pait disposed of is limited to himself, foi example, to 
himself for life; for, in the latter case, if the remainder resulted to 
him, the life estate would merge and the express limitation would 
be defeated. In this case the remainder vests in the grantee (r). • 

(I) The jnoperty of which the use is declaied must bo actually 
the propeity ot the peison cieating the use at that time, the use 
cannot bo created in piopcrty to be after-acquired (/). 

501 The effect of the statute is exhausted by the first declara¬ 
tion of the use, the legal estate is executed m the ecxtui qur use 
under that use, and any fiuther limitation of the use takes eflect by 
way of trust. Thus, a limitation to A. and bis liens to the use of 
II. and Ins heirs in tiust for C. vests the legal fee simple in 13. in 
trust for C. (;/). 


immafcnal Tlio insertion of a nominal amount is sufficient to sliow an 
itilcnlion LluL no use shall result (*S IuUoh's Hospital Case (1612), 10 To 
Rep Banker v. Keale ( 1680), 2 Veut 35: Shoitndqe v. Tampluqh 

(1702), 2 Ld Kavni. 70S) , hence the former insertion m deeds of a eon 
sidcialion of 5s Tlio consideration need not be pecuniary Jn covenants 
to aland seised the consideration was affection tot a wile, child, or sonic 
blood relation (sec Mildnun/'s Case (1581), l (Jo Rep 175 a ; Bedell's 
Case (1607), 7 Co Rep 40 a) 

(b) 1 Samlets, Uses and Trusts, 4th ed , p 101 , Sugden’s Gilbert on 
Vues and Trusts, pp 89 el seq 

(() Dow man's Case (1586), 9 Co Rep 7 b, 8 b (uiqaemlo ), Minim d. 
Tieqonwell v Stiaeliaii (174‘i), 5 Teim Rep 107, n 110 , n , Tanner v. 
I‘ad fold (1833), b Sun 21,30- bee hiqhlmqate v Veu.is Mitnl) (1733), 
3 [’ AVnib 206; l Sandeis, Uses and Tuists, 4th ed , p 102 
(d) "When one seised ol land ‘ makes a looffmcnt in tee without valuable 
consideration to iliveis paiticuhir uses, so much ot the use, as lie disposeth 
not, is m bun as his ancient uso m pomt of meitir ” (Co Lilt 23 a ; and 
see ibid , p 271 b, 1 Sambas, Uses and Tilists, 4th ed, p. 103); and 
whim a consideration is paid and only a pait ol the fee limited to the 
purchaser, the test results to the grantoi because the extent of the expiess 
limitation is the nnasure ot the consideration , but, upon a conveyance 
to a purchaser for \aluable consideration, reciting a contract tor purchase 
of tlio absolute fee simple, anv part ot the use unlimited vests in the 
purchaser (1 Sandeis, Uses and Trusts, 4th ed , pp 104, 105} 

(«) 1 Sandeis, Uses and Tiusts, 4th *ed., pp 103, 104 But it. is 
otherwise if tho uso is limited to the grantor tor an estate tail and (ho 
leimundcr is undisposed of, for the remainder can result to the grantor 
without meiging m the estate tail (ibul , p 103; and as to merger, see 
p. 332, post) 

(/) l,San ders. Uses and Tiusts, 4th ed, p. 107 
(g) Cooper v Kynock (1872), 7 Ch App 398 The iurtlicr use to C. is 
at law unexecuted ( Tqnel’s Case (1057), Uyer, 155 a, llaqgerston v 
llanbury (1826), 5 B. & 0 101, 2 131 Com 335; 1 Sandeis, Uses and 
Trusts, 4th ed , p 263; Sngden’s Gil belt on UbeB and Tiusts, p 347) 
Thus it was possible for equity once again to intervene, and this con¬ 
struction oi the Statute of Uses (27 lien 8, e 10) was the occasion of 
the reintroduetion of equitable uses under the name of trusts The 
statute had, in Lord Hardwickc’s somewhat exaggerated criticism, ‘ no 
other effect than to add at most three words to a conveyance” (Hopkins 
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502. Estates in the use are subject as regards duration to the 
same rules as legal estates at common law, and they must be 
created by words appropriate for the creation of common law 
estates (//>. Words limiting uses receive the same construction as 
at law(i). 

503. Uses may be limited to take effect in the future, and this 
mav ho either hy way of remainder, m which case the future use is 
subject to the lulus relating to the creation of remainders at common 
law (y), or by way of executory interest, m which case the limitation 
takes effect without regard to such rules (h). 

504. Whore a conveyance mad' 1 under the statute disposes, 
either exj/iessly or by implication, of the uses of the entire fee 
by way ot particular estate and remainder or reversion, each estate, 
so far as it is effectual, is a legal estate, and is subject to the 
rules applicable to common law estates. Consequently the uses 
themselves must supply the oatates necessary to prevent the free¬ 
hold from being in abeyance, no seism for this pm pose remaining in 
the giautees to uses {l). The particulai freehold estate may aiise 
either by express limitation of the use ior an estate of fieohold (m), 
or by a lesuitmg use to the settlor for his life(u), but, if the first 

alias Dare v Iloplnts (1738), 1 Atk 581, 501 ; (Tiallis, Law of Real 
Propci ty, 3td ed, p 387) 

(ft) Coibel's Cate (1600), 1 Co Rep 83 b, 87 b , Nevell v Xerett (1018), 
1 Roll Abr 837 , Mahepicte, v Tletrhrr (1734), Com 457 , 1 Sundeis, 
Uses and Trusts, 4tb ed , pp 121 cl seq Tims a declaration of use m 
a deed to one without woid* ol limitation gives lmn an estate for 
life only (Abialtam v Tmqq (1506) Cro Ehz 478), and desultory limita¬ 
tions are not permit*'hie (I Sandois, Uses and Tiusts, 4th ed , p. 128, 
Sugdou’s (filbeit on Uses and Tiusts, p 147, note (4), and soo note ( p), 
p 210 , ante) As to joint tenants in the use taking at difleient periods, 
see 1 Bandeis, Uses and Tiusts, 4th ed , p 135 , and see p 203, ante 

(>) Bugden’s Gilbert on L T ses and Tiusts, pp 143, 390 

(/) See pp 212 et seq , ante 

(/i) 1 Sanders Cses and Tiusts, 4th ed , pp 136 et seq The use is 
as “ elav m the hands ot the potter” (lied mill's Case (1589), 2 Co Rep 
50 b, 57 b), and the settlor or giantor can mould it as lie will, save that 
if it is limited by way of icmaindei it cannot take died as au exocutoiy 
mteiest (Sugden’s Cilbeit on Uses and Trusts, p 304; and see p. 232, 
auk) 

(l) See the text, supui , and see p 210, ante Pnoi to the Statute of 
Uses (27 lien 8, e 10), the legal estate in the feoffees to uses would 
have biippoited contingent uses^(sec p 224, ante), but the statute, by 
tr.insfenmg the seism to the reditu qa : use, left nothing m the 1 coffees 
which could have this effect ( Chudleigh's Case (1505), 1 Co Rep 120 a, 
135 a, per C« vwnr, ,7 , Bueliley v Smonds (1620), Vdn. 59, 60 ; Sugden’s 
Gilbert on Uses and Trusts, p. 165, n ) 

(m) Eg, a giant to the use ot A for life, remainder to the use of 
the ught hens ol ]j , this is a contingent remainder (see p 222, ante), 
and will, apart from the recent statute (see p. 225, ante), fad in the event 
of the death oi A before II.; see 1 Sanders, Uses and Trusts, 4th ed, 
pp 136 d seq , and see, fuither, note ( b ), p 222, ante. 

(n) Pibus v. Hi*]oid (1674), 1 vent 372 (covenant by A seised in foe to 
stand sou^d to the use of his heirs male bv his second wife, here there 
was a resulting trust to A. for life, remainder to the special heirs of A , 
and these limitations gave A. an immediate estate tail special under the 
rule m Shelley's Case (see p 226, ante ); and see Fearne, Contingent 
Remainders, p 41 i I Bonders, Uses and Trusts, 4th ed , p 138. 
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limitation of the use is to the settlor for a term of years, followed 
by a contingent use by way of lemainder, no life estate lesults 
to the settlor, since this would be inconsistent with the express 
limitation, and the contingent uses, apart fiom statute (o), fail {}>). 

505 . When a use, not limited by is ay of remainder, does not 
defeat a pievious estate expiessly limited by the same conveyauco, 
it is called a spi ingmg use; when it defeats such a previous estate^ 
it is called a shifting use (r/). 

A springing use is elloctual, notwithstanding that, if the estate 
were cieated by a common law limitation, it would be void for 
putting the fieebold into abeyance(>). This maybe because the 
use is the Inst use limited and is to arise at a futmo timc(s), or 


(o) See p. 222, ante And, as to the funnel liability of contingent uses 
to destruction, see ('hudleiqh's Vase (159,I), 1 Go Rep 120 a; 1 Panders, 
Uses and Tiusts, 4tli ed , p 2112 

(p) Adam8 v Savage’s Tntenanls (1703), 2 Sail 679 (to use of the settlor 
foi nine ty-nine years, mnamdei to use* ol trustees for twenty-live ye,us, 
remainder to liens male of the body of settloi, lemamdei to Ins light, heirs, 
the express lmulation ot the teim excluded a resulting use to the si ttlor lor 
life, and the remainder to the hens male ot the body of the settlor tailed for 
want, of an estate of freehold to support it); see also Hawley v Holland 
(1712), 22 Vm Abr 189, tit Uses (F), pi 11, 2 Eq Gas Abr 755, 
Sugden's Gilbert on Uses and Trusts, pp 35. 118, note (3)), note (h), 
p 222, ante. It seems, however, that m these eases, since the free¬ 
hold could not he m abeyance, the lee resulted to the sdtloi and destroyed 
the term (Foaine, Contingent Remainders, p 42, Ilutlei’s note) Rut they 
have been the subject of much criticism ; see, eg,] Sanders Uses and 
Trusts, 4th ed , p 142 It has been suggest* d that, in the absence 
of an express ox resulting freehold use, the seism roimimed m the trustees 
und should have supported the contingent, remainder (see Mr Chalks’ con¬ 
tribution to the Law Quarterly Review, Vol 1 , p 412); or that, since 
there was not m the beginning an estate of freehold capable of supporting 
the remainder as such, it. should have burn floated as a springing use 
(Gray, Rule against Perpetuities 2nd ed , ss. 59 60) Upon principle, it was 
open to the eouit to take the view that, a use, although limited by way ot 
remainder, should he construed as a springing use if, for want, of any 
possible estate ot freehold to support it, it would otherwise bo void in its 
creation (Sugden’s Gilbert on Uses and Tiusts, p 167), and under similar 
circumstances a remainder created by will is good as a springing dt .use (see 
p 233, post) On the other hand, it seems that it might be incapable of 
taking efleot. even as a spnnging use for want of any seism m the 
grantor's to uses to feed the use (see Law Quarterly Review, Vol I., 
P- 412) 

(q) Challis, Law of Real Pioperty, 3rd ed , pp 76, 174 If the use is 
limited by way of remainder, it must take*effect as sueh (Sugden’s Gilbert 
on Uses and Trusts, p 172), and be supported by a preceding estate ot 
freehold (see p 222, ante). As to springing uses, see Sugden’s Gilbert on 
Uses and Trusts, p 161; as to shifting uses, ibul , pp, 153, 286, n , and 
see pp 233, 234, ante. 

(j) See p 216, ante. The doctrine of resulting uses enables the future 
use to bo cieated without putting the freehold into abeyance; lienee, 
springing uses, though apparently limited in bleach of the mle, are really 
consistent with it. The use results to the settlor until the event which 
gives efteet io the springing use, and the freehold consequently is full; 
see Law Quarterly Review, Vol I., p. 412. 

(*) Where, eg, the conveyance is by A. to grantees to the use of B to 
commence four yeais hence, or to the use of B. after the death of 0. without 
issue if such event occurs within twenty years ( Clere's Vase (1599), 6 Co. 
Rep. 17 b ; Davies v. (Speed (1692), 2 Salk. 675); and, as to the common 
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because it is to aiise at an interval after the determination of a 
previous estate (t). A shifting use is effectual, notwithstanding 
that it does not, in accordance with the common law rule, wait for 
the regular determination of the previous estate (a), and, in breach 
of the common law, it may be limited so aB to defeat a foe simple 
or to take effect after a determinablo foe ( b ). It may bo created 
either by words of limitation or of condition (c). 

law rule, compare p. 216, ante But it is essential that the grantees to uses 
should take an immediate seisin A grant by A. to the grantees fiom a 
future date to I he use of B and his hens is the giant of a freehold to eom- 
nicnce m futuio and is void ( lloe d. IF ilkinson v Ttanmatr (1758), Whiles, 
682, Lamb v. Archer (1603) i Salk 225; Good title d Dodwell v. Gibbs 
(1826), 5 B. & C 709, 1 Sanders, Uses and Trusts, 4th ed , p 137) 
The spnnging use may anse wlieic the seisin iemams in tho assurer, as m 
a bargain and sale, or a covenant to stand sew'd (Roe d Wilkinson v 
Tiannmir, supra', Doe (1 Di/kev Whttlingiiam (1811), 4 Taunt. 20 ; Doe 
d ^tailing v Dunce (1851), 15 Jur 632) As to such assuianees, see 
pp 282, 293, post. 

(1) Where, e g , the grant is to the use of B. for life, and after a year from 
1m death to the use of 0 m fee simple ; and, as to the common law rule, 
compare p. 217, ante, Hie principle of resulting uses is that m a con¬ 
veyance to uses without valuablo consideration, so much oi the use as is 
undisposed of remains in the grantor (Co Litt. 23 a; and see note (n), 
pp. 278, ante); but this is not consistently applied When* the spnnging 
use is to ariso at an unceitain time, the use nr fee simple (though a detei- 
minable fee) is undisposed of, and thus m a covenant to stand seised remains 
in, and in a conveyance by giant results to, the settlor. Snnilaily, where a 
use is to arise after the death of the settlor, tho uso results to him for his 
life ( Pibus r.Mitford( 1674), 1 Vent. 372),unless there is an e\picss limita¬ 
tion which excludes such iosultmg use (see p 279, ante, 1-Y.ulie. < 'ontmgent 
Remaindeis, p 48), hut the future use is m this case a lemamder and not 
a springing use; and, where a use in foe simple is to arise after a fixed time, 
such as four years from the grant, the undisposed-of uso is for four years 
only, and is an implied teim in the grantor (Bacon, Reading upon tho 
Statute of Uses, p 63; 1 Sanders, Uses and Trusts, 41h ed, p. 139); 
so that the cestui que trust, if m existence, would take a vest ed fee simple m 
remainder expectant on tho term, and not a springing use In this ease, how¬ 
ever, it appears to have been assumed, contiary to stiict principle, that tho 
use m fee simple results to the giantor m the meantime, and that the future 
use is a spnnging uro ( Davies v Sjieed (1692), 2 Salk 675, per Holt, 
C.J ; see 1 Sanders, Uses and Trusts, 4th ed, pp. 106, 138, Sugden’s 
Gilbert on Uses and Trusts p 162, n ); and upon a giant to the use ot O. 
and Ins heirs, attex the, death of A and B , it has bofn said that this is no 
remainder, hut a future (u,a spnnging) use (Weale v. Lower (1673), Poll. 
64, 64), although there should apparently be a resulting use to tho grantor 
for the lives of A. and B 

(a) See p. 217, ante Thus, a grant to the use of A for life, and if 
B. before a specified date shall pay £100 to the grantor, then to the use of 
B, for life, creates a good shrflmg use (10cut’s Case (1575), 2 Leon. 14,16; 
1 Sanders, Uses and Trusts, 4th ed , p 150) A shifting use which 
defeats a prior limited estate must he distinguished from a mnaindor 
upon a prior estate limited by reference to some intrinsic condition* which 
also brings tho remainder into possession (1 Sanders, Uses and Trusts, 
4th ed , p 150, where the latter is called a conditional limitation , and see 
note (t), p 220, ante) 

(b) 1 Sanders, Uses and Trusts, 4th ed., p. 143; Sugden’s Gilbert 
on Uses and Trusts, p 147; compare pp. 217, 218, ante. Thus, m tho 
example given in note (a), supra, tho uses may both be in fee simple 


(c) For note (c), see next page. 
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506. For the statute to operate there must bo an assurance 
by which a use can be created. Such assurance may either transfer 
the seisin and raise a use upon the seisin in the transferee, m 
which case it is said to operate by way of transmutation of posses¬ 
sion; or without disturbing the seisin in the assurer, it may raise 
the use upon this seism , it is then said to operate without trans¬ 
mutation of possession (d). 

An 01 dinary grant to A in fee simple to the use of JB. in fee 
simple is an assurance of the former kind (e). The effect of 
the statute is that the legal estate m fee simple which would 
vest in A is destroyed ( t /), and the estate of B-, which, apait 
from the statute, would he only an equitable estate, becomes the 
legal estate in f«e simple, with all the incidents of the legal 
estate (g), including all benefits and advantages inherent in the 

(Bio Ahr.til, Feohcments al Uses, pi .‘JO, 1 Sanders,,Uses and Trusts, 
4tl> ed , p 141) The second fee is not hunted upon, but, in dero¬ 
gation ot, the Jii&t Whole the fust foe is a determinable fee, as in the 
lust, limitation in a strait settlement made on ntauiage, the in\l limita¬ 
tion is exeeuloiv, it cannot take elleet, as a mnamder, wiiec it 13 sub¬ 
sequent to a he (t hallis Law of Real Pi openly, 3id ed , p 175); and 
compare pp 217, 218, ante 

(t) 1 ftimUis, Uses and Tiusts, 4th ed , p. 153 A piece dent tenant 
in leo simple cannot bar a shitting use, but a tenant in tail can (ibid., 
and see p 258, ante) As to shitting uses arising under the exeieiso of 
powets, see 1 Sandeis, Uses and Tiusts, 4tli ed , p 151, Sngdcn, Powers, 
8th ed , pp 140 el beq . title Powers, Vol. XXIII , pp l el seq As 
to the necessity ol confining executory uses within the rule against per¬ 
petuities, see title Pj'.ui*Eii r iriES, Vol. XXII, pp. 312 et seq. As to 
shitting uses under name and arms clauses, see 1 Sandeis, Uses and 
Trusts, 4th ed , pp 127, 199 ; and see title bETrcKMKNrs 

(il) 1 Zanders, Uses and Tiusts, 4th ed , pp 114 et seq. The Statute 
of Uses (27 lien, 8 c 10) was passed befoie the Statutes of Wills (1540J, 
32 lieu S, e L, (1542 3), 31 & 35 Jlen 8, e 5, and when, in geneial, 
lands woio not devisable at law. lienee, perhaps, it does not operato 
diicctly on wills, but the use by a testator ot expressions appropriate to a 
conveyance undei the Statute of Uses (27 Hen 8, c 10) is an indica¬ 
tion of his intention that the limitations shall he construed as it the will 
weie a conveyance, and effect will be given to this intention (1 Sanders, 
Uses and Trusts, 4t,li ed, p 213; Sngden’s Gilbert on Uses and Trusts, 
p 350; Go. Litt 272 a, Hu tier’s note 1. vm 1; Challis, Law of Real 
Property, 3id ed , p 387 . Baker v. While (1875), L. R. 20 Eq 16G, 170; 
see title Wn ls ) 

(«) Formerly the usual assurance operating by transmutation of posses¬ 
sion was a feoffment with hvei\ of seism, and the transmutation of posses¬ 
sion actually took place; under the modern giant, which has taken its 
place (see p. 294. post), tlieie is not necessarily any change of possession, 
and the description is not stnctly applicable. For other assurances, now 
obsolete, winch formeily opeiated in the same wjy, see Challis, Law of 
Real Property, 3rd ed , p 391 

(0 It has been said that the giantee to uses retains the right to custody 
of titli^ deeds (1 Sandeis, Use-, and Tiusts, 4th ed , p 119), but this right 
now g«>< s with the legal estate , see note (e), p 239, ante. When, however, 
the legal owners are trusties, the court has power to give an equitable 
tenant lor hie the custody of the title deeds (lie Burnaby's Sdlled Estates 
(1889), 42 t h I) 621 , lie Biohatdson, Bicfundson v. Bichaidson, [19001 2 
Ch 778, 784 ; Be Money Ky lie’s Settlement, Money Kyrle v Money Kyile 
[1900] 2 Ch 839), see Be Wilkinson, Lloyd v. Steel (1901), 85 L T 43 ; 
and os to custody of title deeds as between tenant lor lilo and lonumder- 
man, see p. 239, ante, title Settlements 

(g) 1 Sanders, Uses and Trusts, 4lh ed , p. 119. 
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estate, and the benefit of covenants running with the land (h ); and, 
generally, the cestui que use has the same estate at law as that 
limited to him in the use (t). 

A bargain and sale (A), or a covenant to Btand seised (D—both 
of which forms of assurance are now practically obsolete,— 
are assurances of the latter kind. The seisin remained, but for 
the statute, m the vendor 01 settlor, but upon this seisin a use 
.was iftised in favour of the purchaser or donee, and the statute 
joined the possession to this use and turned it into the legal 
estate ( m ). 

507 . The statute only operates, however, to the extent of the 
estaio of the person who is seised to the uses; if this is the fee 
simple, uses can be declared which exhaust the fee simple; 
if it is less than the fee simple, the effective uses are restricted 
accordingly (n). When, upon a grant in foe simple, uses are 
doelared for a paitieular estate with a vested remainder, the uses 
are at once executed by the statute, and the legal estate is finally 
divided between the paitieular estate and the remainder; but wlien 
a use in remainder is contingent, it cannot be executed till the 
remainder vests, and it was formerly a question wbethor any and 
what interest remained in the feoffees to uses to serve the 
remainder when it vested. The same question arose when a future 
interest was hmitod by way of executory use. To meet the difficulty 
it was saul that, while the whole seisin was by tho statute carried 
over fu>m the feoffees to uses to the cextuis que use w'ho had vested 
estates, yet a possibility of seisin or a scintilla /mix remained in 
them, which was sufficient to give effect, when necessaiy, to con¬ 
tingent or executory uses (o). It is now, however, provided by 
statute that all such uses shall take effect when and as they arise 
by force of, and by i elation to, the seisin onginally vested in the 
peison seised to the uses; and the continued existence in him of 
any snntdla juns is not necessary (p). 


(/<) 1 SamU rs, Uses and Tiusls, 4th t“d , p 120. 

(i) See Jic Hudson's Contract (1S78), 8 (’ll J) 028, C A. As to possession 
of a torn under a limitation ol the use oi tlie teim, see Hail field's Case 
(1873). L It 8 C P 306. 

(&) A more contiart for value would have passed the legal estate under 
the statute ; but to prevent this the statutory requirement of an enrolled 
deed was introduced (see p 294, post) Tho enrolment relates back so as 
to give the legal estate to the purchaser by virtue ol the .Statute ol Uses 
(27 Hen 8 c 10), as horn llie time of execution (Sugdcn’s Gilbert on 
Uses and Trusts, pp 202. 209, n ) 

(Z) Ibid , p 242 ; and see note (/), p 294, post 
(m) 1 Sandeis, Uses and Trusts, 4th cd , p 114, Cliallis, Law of Real 
Property, 3rd ed p 392 i 

(«) 1 Sanders, Uses and Trusts, 4tli ed , p. 109 But a tortious seisin 
in fee allows of uses m tee being declated on it (i bid , p, 110). 

to) Other theories were that the seisin was in nuhbux or in the custody of 
the, law see Chudleu/h's Vase 1 1596), 1 Co, Rep 120 a; Fearue, Contingent 
Remainders, p. 446 ; J Sanders Uses and Trusts, pp. 110 et seq ; Sugoen’s 
Gilbert on Uses and Trusts, p. 29G, n .; Williams, Real Property, 21st ed , 
p. 380. 

(p) Law of Property Amendment Act, 1860 (23 & 24 Viet. c. 38), 

s. 7. 
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Sect. 4. —Estates Arising by Prescription. 

508 . When the owner of land has been out of possession, and 
a stranger has been in possession, for a period sufficient to bar the 
owner's right to re-enter or to recover possession by action, the 
owner's title is extinguished (q), and the stranger acquires a title 
which is good against all the world, including the fonner owner. 

Although the Statutes of Limitation operate negatively to bar the 
right and extinguish the title of the true owner, and do not, as is 
the case with true prescilption (i), directly confer a title on the 
possessor, yet the ellect is the same as though the possessor gained 
a title by prescription (s) 

Sect. 5. —Estate of a Mamed Woman. 

509 . A man ied woman may be entitled to separate estate m 
equity, in which case her mteiost may bo subject’ to a icsiiaint 
on anticipation, or by statute The natiue and incidents oi such 
separate estate are fully dealt with elsewhere (f). 


Part IV.—Equitable Estates and Interests 

in Land. 

510 The chief sources of equitable interests in land are trusts (it) 
and mortgages (x). Under a trust, the legal estate is vested in the 
trustee and tlio beneficial mteiost in tho cestui quo trust In general, 
the equitable interest is subject, by way of analogy, to the same 
rules as the legal estate Under a legal moitgage the legal estate 
is vested in tho mortgagee, and an equitable mteiost, known as the 
equity of redemption, in the mortgagor. Tho incidents both of 
beneficial estates under trusts and of the equity of ledemption are 
dealt with elsewhere (y); so also is tho operation of restrictive 


(q) Real Property Limitation Act, 1833 (3 & 4 Will 4, c 27), s 34, sen 
title Limitation of Actions, \ ol XIX , p 155 

(r) See title Easements and Profits A Prendre, Vol XI, pp 250 
et seq 

(s) In Scott v. Nixon (1813), 3 Dr. & War 388, 407, and Doe d Jukr/t v. 
Sumner (1845), 14 M & W 39, it. was Raid that the statute olleelcd a par- 
liamentaiy conveyance, but in fact its opeiatum ih puidy negative, and 
the new title depends on the punciple that possession gives a title The 
subject is tully dealt with under title Limitation ok Actions, Vol XIX., 
pp 155 et seq. , and as to a possessoiy title being ioieed on a puichaser, 
see titlo Sale of Land As to title to laud formed by alluvion and <lilu vion, 
see title Constitutional Law, Vol. VII , p 110. 

(t) See title IIusbanp and Wife, Vo] XVL , pp. 341 ct seq. As to 
restiaint on anticipation, see ibid., pp 359 et seq. 

(w) See title Trusts and Trustees 

(x) See title Mortgage, Vol XXI , pp 65 ct seq 

{y) See, tuither, title Equity, Vol XI11., pp. 88 et seq ; and for the 
particular treatment of trust estates, see title Trusts and Trustees ; of 
equities of redemption, see title Mortgagf, Vol. XXI , pp 138 et seq Asto 
equitable henlooms, see p 241, ante, and see also title Settlements. 
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covenants in creating an equitable interest in land in tbo nature of 
a negative easement (a). 


Part V—Incorporeal Rights and Interests 

in Land. 

Sect. 1 .—In General. 

511 . Incoiporeal lights m land (6) include seigniories (<*), rights 
o£ common (d), pt ojits a jventh e (r), franchises (/), easements (c/), 
advo\\sons(/i), and tithes(i). All these are dealt with fully else¬ 
where (4). Land charges, where not accompanied by the legal 
estate, or any’equitable estate m the laud, are in the nature of 
incorpoieal tights in land ( l), and so also are licences to enter upon 
land(m), since they do not give any light to exclusive possession. 
These also aie dealt with elsowbeie («). The subject of rents is 
dealt with under difteient headings (o), but the billowing geneial 
observations may be made beie. 

Shot. 2.— Bruts. 

512 . Rent is either rout service (p) or lentobargo (q). In either 
case it is a periodical payment made in respect of land, but the two 


{«) See titles Easements and Promts A Prendre, Vol XT, p 2-17; 
Equity, Vol XI If, p 100 ; Sale of Lynd. 

(b) As to mcoipoie.il hoieditamuits, Fee p 160, ante. 

(c) As to sejgmoucs, see pp 142, 150, ante , title Copyholds, Vol. VIII , 
pp 2, 4 

(d) As to rights ol common, see titles Commons and Emins of Com¬ 
mon, Vol IV , pp 411 d seq 

(e) \s to piofits dpnndrc, see title Easements and Profits a Prendre, 
Vol XI , pp 326 et seq 

(f) As to funehiscs, see titles Constitutional Law, Vol vr, pp 4S9 
—492; Corruoi ds, Vol VIII, pp 5 etsiq , Ferries, Vol XI \ , pp 555 
et s^q , Fisheries Vol XIV, pp 369 et seq.. Markets and Fairs, 
Vol. XX , pp 6, 7 

(g) As to easements, see title Easements and Profits A Prendre, 
Vol. XI, pp. 233 cl scq. 

(h) As to advowsons, see title Em rsr.YSTioAL Law, Vol. XT , pp 564 

et seq. ' 

(i.) As to I it he, see ibid, pp 742 d seq 

(l ) Sec notes (r)—(i), sujna 

(I) As to Lind charges, see titles Land Improvement, Vol. XVIII, 
pp. 215 et scq , Mortgage, Vol XXI, p 105; ttn e of Land ; Settle¬ 
ments. < 

(hi) Astohccnc.es to enter on laud, see title Landlord and Tenynt, 
Vol XVIII., p. 337, Mines, Minerals, and Quarries, Vol. XX pp 569, 
C70 

(n) S >0 notes (i), (in), supra 

(o) See the text, i njia 

(p) As 1o services incidental to feml.il tenure, and the gradual develop¬ 
ment of lent sci vice, seo pp 138 et seq, ante. 

{q) “Three manner of iuits them be, that is to say, lent service, rent 
charge, and rent sccko" (Littleton’s Tenures, s. 213). ltent sec was 
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forms of rent are fundamentally different. Rent seivice is Sect. 2 . 

incident to the relation of landlord and tenant; it is a payment Rents, 

made by the tenant as a recompense for the use of the land (a), and ' 
tho receipt of it constitutes the chief beneficial right of ownership. 

The landlord enjoys his ownership by virtue of the leeeipt of rent. 

A rentcharge, on the other hand, is a burden on the ownership. 

The owner of the rentcharge is entitled to a fixed ponodical sum as 
against the owner of the land, and, in effect, this is paid out of the 
rent service which the owner of the land receives (b). 

513 Before the Statuto Quia Emplores(c) a tenant in fee simple Rent incident 
could grant the land for a like estate by way of subinfeudation, and tn 
on such giant could leserve a rent (d). His light in the land was 
changed to a seigmoiy, and to tins seigniory the rent was incident as 
a rent seivice. Such jents still exist, and are known as chief rents, chief rent, 
rents of assize, quit rents, and fee faun rents. As a rule they are Ieufc of 
payable by freehold tenants ot a manor; but rents of assize and ^ aTmre ut. 
<pnt louts are also payable by copyhold tenants. A rent of assize 
is a lout which has been assized, or reduced to a ceitamty, by the 
lord of tho manor; a quit rent is a rent reserved in lieu of all other 
seivices; but in principle there is no distinction between chief rents, 
mils of assize, and quit rents (e). bee farm rents in thorny differ 
from clue! ieiits in being reserved as the actual equivalent for the 
use of the land instead of merely by way of service. They are the 
ancient form of conventional lent, and accordingly they are supposed 
to he substantial in amount It has been said that a fee farm lent 
mast he at least one quaitci of the annual value of the land (/). 

formerly a lent without power ol distress (Jat<leton’* Tcnuies, ss 217, 

218), but as a power ol distress is now incident to eviry mil charged on 
land (Lautlloid and Tenant Act, 17:50 (4 Geo 2, c 28), s 5; Conveyancing 
and 1 aw ol Pioperty Act, 1881 {44 iV 45 Viet c 41), s 44), rents sec have 
teased to exist 

(a) As to lents reserved on leases, see titles Distress, Vol XI, pp. 110 
it seq , Landlord and Ten vnt, \ol XVIII, pp. 464 et net} As to 
apportionment of such lent*, see ibid , pp 482 et seq 

(5) The distinction between the two bums ot lent is illustiated by tbe 
decisions lelatmg to lent on tho Real Piopeity Limitation Act, 1832 
(3 & 4 Will. 4, c 27) The ditiintion clause (liud.s 1) is wide (aough to 
include both rentchaigcs and all kinds of lent service, but, in limiting 
actions for the iccoveiy ot rent, this Act and the Real Piopeity Limita¬ 
tion Act, 1874 (37 & 38 Viet c 57), apply only to renteh.ugos (Giant v 
Ellis (1841), 9 M. &- W 113), and, as to the meaning ot ‘ rent” in the 
Real Propeity Limitation Act 1833 (3^ 4 Will 4, c 27), s 9, when, 
it is used sevual times in ucli sense, see Doc d. Anqell v Anqell (1846), 

9 Q 15. 328, -per Loid Denman, G J., atp 358; and see title Limha’jjon 
of Actions, Vol XIX, p. 107 

(c) (1290) 18 Hdw. 1, o 1, see p 144, ante 

(d) Littleton’s Tcnmos, s 216 

(e) As to these forms of lent, see 2 151 Pom 42, 43 ; Scriven on Copy- 
holds, 7th ed, p 240; title Copyholds, Vol VIII., p 46 As to the 
modern use of the term “chief rent,” see note (/), mfia, and see title 
Rentcharges and Annuities, pp 463 et seq , post. 

(/) “ It it be to the whole value of the land, or to the fouith part of the 
value, then the rent is called a fee farm ” (Co. Litt. 143 b ; 2 Bl. Com 43 , 
and see p 142, ante). The expression is also sometimes used to denote 
a rentcharge in fee created on the grant of an estate in fee simple—the 
modern chief lent (Conveyancing and Law of Property Act, 1881 (44 & 45 
Viet. c. 41), s 14 (3); Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 10), 
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514. Since the Statute Quia Emptores (g) the reservation o! rent 
service on the grant of land in fee simple has been impossible; but 
it can be reserved on a grant of land for any less estate. Such a 
grant, whether in tail, for life or lives, or for years (h\ leaves a 
reversion in the grantor, and to this reveision the rent serviee is 
incident (t), and the reversioner has at common law a power of 
distress for recovery of the rent (k). Reservations of rent on a grant 
qf an estate tail do not occur in practice; resoivations uf lent on 
leases for lives or years are called “ conventional ” rents, and when 
the rent represents the full value of the tenement, by the year—that 
is, the gross^valuo—or nearly so, it is called a rack rent (l). 

515. A rentcharge is a rent issuing out of land and secured, 
whether expressly or by statute, by a power for distress (hi). 


Part VI.—Transfer of Land Inter Vivos. 

Sect. 1 .—Ongin of Complete I’oicei of Alienation. 

516. Alienation of land undet the feudal system might take 
place by transfer or bv subinfeudation (n) A tenant in feo simple 
who actually transferred the land, and obtained the substitution of 
a new tenant in his place, retained no interest in the laud or its 
profits: if he granted the laud to be held of himself by way of 
subinfeudation, he equally ceased to be entitled to the land, but be 
had in its stead a mesne seigniory ; ho remained liable to Ins over¬ 
lord for the services due from him, and was entitled as an incident 
of seigniory to the seivice due from Ins own tenant. Such dealings 

(g) (1290) 18 Edw 1, seep 144, ante 

(tt) Littleton’s TeniueB, s 214 This assumes that (he grantor has a 
sufficient estate to support the grant As to the insufficiency of his estate, 
see title Hentoiiarues and Annuities, pp 497 et seg , pout 

(t) The aversion must icmam m the giantor, if lie grants the rest of 
the lee simple over as a remainder, he cannot leserve a lent as ient service 
(Littleton’s Tenures, s 215) But the rent is not, like fealty, inseparably 
incident to the reversion ; the lessor can subsequently grant the reversion 
and leserve the rent to himself, or vice vet *4 (Co Litl 143 a), but the 
power of distress follows the level non; and see title 1>lstiiess, Vol XI, 
p 119 

(k) Littleton’s Tenures, s. 213, 

(l) 2 Bl. Com 43 It has been said that a rack rent is a rent that 
represents the full annual value of the holding [Ex paite Connolly to Sheridan 
and Russell, [1900] 1 I. R. 1, 6, C A ), hut annual value means pnmanlv 
net annual value, while rack rent is the lull or gross rental as distinguished 
iiom net annual value (Steiens v llamel Ihstnel Gan and Water Co (1888), 
3<S W It 921), see Stroud, .Judicial Dictionary, 2nd ed , p. 1043 ; and 
compare title Bates and Hating, p 25, ante The payment of a premium 
shows that the rent is not a rack lent (Ex parte Connolly to Mhendan 
and Russell. supra). For a statutory defimtionof “ iaek lent,” see thePoor 
Law Armndment Act, 1831 (4 & 5 Will. 4, c. 76), s. 109 , Public Health 
Act, 1875 (38 & 39 Vicr. c 55), s. 4 

(m) The subject of rentcliarges is fully dealt with elsewhere; see title 
Rentohauges and Annuities, pp 403 tt sea, post. 

(n) Se« pp 142, 143, ante. 
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with the land might affect the interests either of the overlord or of f,ECT - L 
the tenant’s expectant heirs (<>), and it is probable that in early timos Origin of 
the consent of the lord and the heirs was necessaiy for a transfer Complete 

of the land, and possibly for a grant by way of subinfeudation. Power of 

J J Alienation. 

517. An alienation by transfer affected the loid by substituting Alien ^ n M 
a tenant whoso personal qualifications might not bo dosirable; an Meeting the 
alienation by subinfeudation affected lmn because it substituted a lord, 
mesne seigniory for the land itself as the source to which he must lo<5k 

for Jus feudal ptofits, and this might lesson their value (<>). It is not 
clear, however, that the lord ever had, under the English feudal 
system, a recognised light to forbid alienation, on the oilier hand, 
he may have had a right, more or loss indeterminate, to prevent 
alienations which would ho seriously prejudicial to him (p) But tbo 
tendency was m favour of froe alienation, and according to one view, 
in the penod immediately preceding the Great (Jhprta of 1217, the 
tenant could, without consent of the lout, alienato the whole or part 
of the land by subinfeudation, and the whole, though peiliaps not 
part, by transfer (q). The Great Chaitaof that year implies the general 
right of alienation by intioducing an exception. Thenceforth, so it 
enacted, no fice man should give or sell so much of his land as that 
out of the residue ho might not be able to do the services pei taming 
to his feo(tf) But this left the power of alienation indefinite, and 
for safety the lonl's licence was necessary (l>). 

518. A restraint on alienation might also be imposed by family Alienation as 
law , the land might be the land of a group of poisons constituting 

a bumly, or it might bo land in which rights of inheritance existed ' r 
which the owner lm the time being was not at liberty to frustrate. 

Eamilv ownership does not seem to have existed m England in 
historical times (c), but in early times the owrner had not such 
complete power of disposition over land, whether hereditary or pur¬ 
chased, that he could alienate it entirely. He had to leave a reasonable 
part fortlie heirs (<?), and hence the consent of the presumptive hen s 
was necessaiy to validate the title of a purchaser(c). But this 

(a) Pollock anil Maitland, Histoiy of English Law, Vol I,p till , and wo 
Williams, Law ot Real Pio|>oily, 21st ed , pp 70 ct set] 

( p) Pollock and Maitland, llistoiy ol English Law, Vol I , p 320, and 
see p IPS, ante 

(q) Pollock and MaiMand, Histoiy of English Law, Vol 1, p 320, and 
see note (q), p 143, ante 

(«) Magna Carta (1217), i 39 In Magna Carta, 122. r ) (') Hen 3), wlucli is 
the fust statute punted in the Statutes at Large (Tomlin's ed , 1811), this 
piovision is c. 32, see Pollock and Maitland, History of English Law, 

Vol 1, p 313, and see note (L), p 143. ante 

(b) (Jlialhs, Law ot Ileal Propeity, 3rd ed, p 21 

(c) JPollock and Maitland, lhstoiy of English Law, Vol II, pp 248, 252. 

(r i) Glanv lib vn., c 1, see Digby, History of the Law of Real Property, 

5th ed , p 101. The form of grant to the owner might torbid his alienat¬ 
ing the land away from his lundied (ibid , p 13); and see, generally, as to 
the progress of the right ol alienation as against the heu, Williams, Law 
of Real Piopeity, 2lst ed , pp 68 et seq 

(e) Theie was also sometimes a custom—known as retraii lignuger — 
enabling the hen apparent to redeem his inheritance, if sold by his ancestor, 
within a year and a day of the sale (Pollock and Maitland, History of English 
Law, Vol. I, p 632). 
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necessity disappeared, and the heirs ceased to have any control over 
the property daring the ancestor’s life, notwithstanding that they 
were mentioned in the limitation to him (/). A limitation to a 
man and his heirs defined the duration of his estate, but did not confer 
an independent interest upon the heirs; and it was the same if the 
limitation was to a special class of heirs, such as heirs of the body of 
the ancestor. It became settled that such a limitation operated, 
so far as concerned the power of alienation, only as a condition. 
As soon'as there was a child to answer the limitation, the condition 
was performed and the ancestor had absolute power of alienation. 
This meant that “ form of the gift ” was disregarded (g). 


519 . The beginning of the reign of Edward I. found the law on 
the above described footing. It was then resettled by the two funda¬ 
mental statutes, De Donis Conditionalibus (/i) and Quia Emptores (i). 
The first statute protected the interests of heirs of the body, and 
created estates tail ( k). But, in the absence of a special form of 
limitation, there was not then, nor has there evor been since, any 
protection for heirs during the life of the ancestor. Indeed, during 
his life the heir does not exist: nemo est Junes aventis (l). 
Moreover, the courts infringed upon the bUtuloiy protection of 
heirs of the body by sanctioning the fictitious proceedings for the 
barring of estates tail (m). The second statute—Quia Emptores (li¬ 
re moved all restraint on alienation which had existed in the 
interest of the lord, and allowed of the free alienation of estates 
in fee simple by way of transfer, but at the same time it put an 
end to transfer by way of subinfeudation (m) Smcc that time tho 
right of alienation has been a necessary pait of the ownership of an 
estate in fee simple and of property in land geneially, and any 
attempt to restrict this right is generally void except m the case of 
married women (o). 


(f) Pollock and Maitland, Ilistory of English Law, Vol I, p 13, Digby, 
History of the Law of Real Property, 5th ed , p 157. 

(g) Pollock and Maitland, History of English Law, Vol II, pp. 17 
ct seq , and see p 172, ante. 

{h) (1285), 13 Edw. 1, Statute of Westminster II, c. I , see pp. 172, 
241 et seq , ante 

(i) (1290), 18 Edw 1, seep 144, anfe. 

\k) See pp. 241, 247, ante. 

(l) See note (a), p. 222, ante 

(m) See pp. 247, 248, ante. 

( n ) Pollock and Maitland, History of English Law, Vol. I, p 318; 
see p 144, ante 

(o) See title Gifts, Vol XV , pp. 422 etseq (wheie the validity of restraints 
on alienation is fully discussed); and see title Husband and Wife, Vol 
XVI., pp 359 et seq The rule does not pievent restrictions being 
placed on alienation for particular purposes; eg, alienation m 
mortmain; see titles Charities, Vol IV, pp 124 et seq , Corpora¬ 
tions, Vol. VIIL, pp. 307 et seq Ar to conveyances in fraud of 
creditors, see title Fraudulent and Voidable Conveyances, Vol XV., 
pp 78 ei ‘eg .; and as to alienation by will, see tillo Wills As to in volun¬ 
tary alienation, see title Exfcution, Vol XIV., pp 01 et seq As to the 
mognition paid by the couit to limitations which, in thiR connection, are 
invalid by English law, although allowed by the lex loci rn slice, see Re 
Fitzgerald, Furman v Fitzy‘rald,[l$Q4\ 1 Ch 573, C A (life interest to a 
man in a Scottish heritable bond subject to protection analogous to 
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520 . Correlative to the right of a lord to object to the substitu¬ 
tion of a new tenant is the right of the tenant to object to the 
substitution of a new lord; in other words, to the transfer of the 
seigniory. This involved questions both of allegiance and seisin. 
The tenant’s homage and fealty must be transferred, and since the 
grantee cannot bo put in seisin of the seigniory save by the 
acknowledgment of the tenant, the transfer appears to depend 
on the consent of the tenant. It seems, however, that there was & 
process for compelling tenants to attorn to the new lord, and in 
practice the rights of the tenants did not pievent alienations by the 
lord (p). 

521 . At common law, no possibility, right, title, or thing in 
action is assignable (a); and contingent remainders and ovocutoiy 
interests were treated as possibilities so as to fall within this 
rule (6); but thoy might be released (r), and they Were bound by 
estoppel (d ), and assuiances and contracts relating to them, if 
made for valuable consuleiation, were recognised as effectual m 
equity (e). It is, however, provided by statute that a contingent, an 
executory, and a future interest, and a possibility coupled with an 
mteiest( /), in any tenements or hereditaments of any tenure (q), 
whether the object of the gift or limitation of such interest or 
possibility is or is not ascertained, may he disposed of by deed (h) 
This power extends also to a right of entry into any tenements or 
hereditaments (j). 
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K'Btraml on anticipation); see tills- Conflict of Laws, Vol VI p 209 ; 
and st-oilur/, p 11)7 

(p) Pollock and Maitland, Hisloty of English Law, Vol II , pp 327 
rt seq Tlio attornment is ouguially the turning ovei ol the tenant to a 
new lord (ibid, p 329) As to tii- model a toim oi attoinmeul, see title 
Landlord and Tenant, Vol XVUI.p 335 

(n) Lampel's Case (L(»12), lo <\» Rep 46 b, 48 a; and gee, fuitlier, title 
Ciioses in Action, Vol IV, p 3b."), note (n) 

( b) See Fulwood’h Cine (1591), 4 Co Rep. 64 1>, 66 b 
(r) Lam pet's Case, supia, at p 4S b, 

(d) lVe«/«v Lower (167‘i), Poll 54, Doe d Bivne. v Jlfatlyn (1828), 8 
B &C 497; Ibe d Christmas \ Oliver (1829), 10 13. & C 181, and see 
title Estoppel, Vol XIII , p 274 
(r) See title liyiiiry, Vol XIII , p 102 

(/) A ineio spes suceesbioni^ is not within this provision (Be Ellenborongh, 
Town/ Law v Biunc, [1903) 1 Cli 097, 699), seep 238, ante 

(q) 'I'llis provision deals with the transfer ot existing mteicsts, and 
not with the eieation of new interests ( Savill Biotlicrs, Ltd v Bcthell, 
[1902] 2 Ch 523, 540, C A ) 

(h) Real Propei tv Act, 1815 (8 & 9 Vn-t e 106;, s 6, and see title 
Deeds and Other Instruments, Vol X , p 309 

(t) The Heal Piopeity Act, 1845 (8 A 9 Viet t 106), s 6, was construed 
so as to apply only to lights ot entry alien a disseisin, and not to a right 
of entiy tor condition broken (see eases uted m title Deeds and Otuer 
Instruments, Vol X , p 369, note (g) ), and it seems that the same con¬ 
struction applies to the Convc \aneing and Law oi Piopeity Act, 1881 (44 
& 45 Viet c 41), s 10, see Cohen v Tanntir, [1900) 2 Q. 1> 609, C A. 
But these decisions are overruled, so far as regards rights ol re-entry for 
Ineach of covenants in a lease, hy the Conveyancing Act, 1911 (1 A, 2 
Geo 5, c 37), r 2 For the law as to rights of entry prior to 1845, see 
6tat (1540) 32 Hen 8, c 9, Doc d. Williams v. Evans (1845), 1 C B. 717. 
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Sect. 2 .—Tiansfer by Assurance. 

SrB-SECT. 1.— Kinds of Assurance. 

(i) In General. 

522 . Interests in land are conveyed by assurances which take 
effect at common law, or by statute, or partly at common law and 
partly by statute. The assurance is now usually made by deed 
alone, but, originally, interests involving immediate possession for 
an estate of fieehold were, save in certain special cases (A), conveyed 
by doed accompanied by delivery of possession— tliat is, m such a 
case, seisin—and knowledge of this form of conveyance, and of the 
forms of conveyance which were intended to avoid actual delivery 
of possession, is still of practical use (A). 

. (n ) Assurances at Common Law 

523 . At common law an estate of immediate fieehold passes by 
livery of seisin. This form of assurance is known as a feoffment (in). 
Livery of seisin is livery in deed or livery in law. Lively in deed 
involves the actual deli vet y of vacant possession by the feoffor to 
the feoffee (n), and this might be effected by woids spoken upon the 
pioperty, indicating the intention to deliver possession, and either 
accompanied or not by the dt livery of a turf or other article 
symbolical of the land itself (a). Tf a tenant is m possession, and 
be or any one representing linn is on the land, he must assent to 
the livery (h). Livery in law is effected by woids spoken m Bight 
of the land, and is turned into livery in deed by the subsequent 
entry of the feoffee duunglhe life of the feoffor (c). 

(I) I <*, release, surrender, exchange and partition; see pp. 292, 293, 
295, post 

(/) As to conveyances by lines and recoveries, seepp 247—249, ante Tines 
weie not confined to bailing estates tail They weio a bar to all daims at 
the expiration of live years irom the levying of the line, but, as iegaids 
persons under disability, the live y<ais ion iioui the icmoval ol the dis¬ 
ability, and, as iegaids persons entitled to lutuie estates, tiom the tune 
when then estates fell into possession lienee they might validate a title 
under a tenant Jor hie oi a disseisor, and, generally, they weie used to 
confirm doubtlul titles, seo Challis, Law oi lienl Piopeity, 3rd ed , 
pp 393 et seq, , and s<v note (l), p 249, ante 
(vi) As to 1 coffin rut, generally, see 2 Iff Com 310 d seq , Challis, Law of 
Heal Tiopeilv, 3id ed , pp. 397 el teq Strictly, “feoffment,” “ feoffor,” 
and “ fcoileo ” aie terms nppiopliate to a grant m fee simple; “ donation,” 
“donoi,” and “ donee” to an estate tail, " least,” “lessor,” and “lessee” 
to an estate for life (Littleton’s Tenuies, s 57 , 2 iff Com 316), but 
any lively ol the seisin foi an (state of lrceliokl is commonly called 
“icoffmpnt” ({ linlljs, Law of Ileal Piopeity, 3id ed , p 398) 

(n) “ Vacant possession ” does not leqmie, as is sometimes sasJ, that 
there Rhall be no person at all on the land oi in the house other than the 
feoffor and ftofleo AH that is leally necessary is that there shall be no 
oilier pm Ron claiming the possession, either on his own account or for 
another (Doe d. incd v Taylor (1833), 5 13. Ad. 575). 

(«) Co Litt 48 a, Shop. Touch (ed Preston) 203 
(h) Co Iatt. 48 b; 2 13) Com. 315 ; 2 Preston, Abstracts of Titles, 291: 
Chalks, Law of Keal Pioperty, 3rd ed., p. 399 
(e) Cq. LlLt 48 b, 2 Bl. 'Com 316; Challis, Law of Real Piopeity, 
3id ed., p. 399. * 
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524. Livery of seisin was usually, though at conjmon law not Sect. 2 . 
necessarily (d), accompanied by a charter of feoffment defining the Transfer by 
lands assured and the estate taken by the feoffee, and containing a Assurance, 
warranty of title by the feoffor. A memorandum of livery of seisin chart “ f 
was indorsed on the chaikr (d) Under the Statute of Frauds (c) a feoffment, 
feoffment could convey no greater estate than a tenancy at will 
unless evidenced by writing, and, under the Real Properly Act, 

1845 (/), a feoffment is void at law unless evidenced by deed, except 
111 the ease of a feoffment made under a custom by an infant ( g). 

The livery of seisin was usually expressed to be made according 
to the form of the chaiter, and the charter controlled the effect 
ofthelmry If the limitations in the chaiter were void under 
common law rules, for example, by puipoitmg to croato a fieohold 
vi jutiun (h), tlio livery was void; if the limitations in the deed 
differed fiom limitations expi eased vorbally on the livery, those 
in the deed pi evaded (t). 

Any person in possession could by livery of seiRin effect a tortious Tortioua 
feoffment and vest the fee simple m the feoffee [j)\ and if ho limited feoffment, 
a loss estate to the feollee, a tortious revet si on vested in himself (7c). 

(d) Co Litt. 48 b, 330 b, note (1), and Bee title Deeds ani> Other 
Instruments, Vol X , pp 3(52, note («), 367 note ( t ). But a deed or 
charter of feoflment was necessary m the case of a feoflment by a 
eoipoiation aggregate (Co Lilt 94 b). Foi foim of a chatter of feoffment 
with menioiainluin, boo 2 B1 Com , Appendix l. 

(e) 29 Car 2, c 3, s 1 

(/) 8 & 9 Viet c 10G, s 3; and see title Deeds and Other Instru¬ 
ments, Vol X . p 3G7 

(g) Eg, in the case of gavelkind lands, see p 152, ante. As to the 
meaning ot “void at. law,’’ see Zmbler v Abnihomi, [ 10(131 1 X B 577, 

579, C A : aiul see title Landlord and Tenant, Vol XVIlLpp 400,461 

(h) Feep 216,ante. But ll .i teun and afieehold in lemaindei expeelant 
upon it weie created at the tame time, livery of sei-iu Milhcieut to suppoit 
the remainder might be made to tlio teimoi (Littleton’s Tenuies, s 60; 

Co Litt 49 b ; Challis, Law of Eo.il iTopeity, 3id od , p 403) 

U) Co. Litt 48 a, b, 222 b ; Challis, Law of Ileal Piopoity, 3rded ,p 403. 

()) A feoflment was the only 1mm of conveyance which had this effect 
(Co Litt 49 ; 2 Sanders, Uses and Trusts, 14, 15) 

(A) A toitious feoffment by a tenant for yeais or for bfe, or any other 
peisoii than a tenant in tail turned the estate of the freeholdei or tlio 
remaindeiman to a light ot entiy, it the leoflee died in possession, the 
right of entiy was “ tolled by descent east,” and the tmo ownei was put to 
his right of action (Co Litt 327 a, b), and see nolo (p), p 177, ante A 
feoffment by a tenant m tail m possession, or by a peison seised in right 
of another, operated as a dibcontmuance’ot the estate tail ot other par¬ 
ticular estate and the remainders upon it (see note (p), p 250, ante); this 
meant that the issue and the lemaindermen had, when (heir estates tell into 
possession, no right of entiy, but only a light of action (Littleton’s Tenures, 
ss 692—595), but on a feoffment by a husband seised m nght ot his wifo, 
the wi/e’s light of entry was preseived by statute (stat (1540) 32 lien 8, 
c 28, s 6 ; Co Lilt. 326 a) The effect of descent east and discontinuance, 
and the distinction between lights oi entry and lights ot action, were 
abolished by the Heal Property Limitation Act, 1833 (3 & 4 Will. 4, e. 27), 

88 36, 39 ; see titleB Action, Vol I, pp. 33, 34, 46; Limitation of 
Actions? Vol XIX , pp 104, 106 In Taylor d Alky ns v Horde (1757), 

1 Burr 60,1,oid Mansfield, C J, attempted to deprive feoffments by 
tenants of years of then toitious effeet, as to this, see Co Litt 330, 

Butler’s note ; and, generally, as to toitious feoffments, see Challis, Law 
ol Beal Pioperty, 3id ed, pp. 405 et teg 

l 2 
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A feoffment now has no tortious operation, and hence it conveys 
only such estate as the feoffor is entitled to dispose of (/). 

525. "When a man is already in possession of land, Ins interest 
therein may bo altered at common law without any livery of seisin. 
If he has no right against the lawful owner, but onlj an estate 
gained by disseisin, this estate may he turned to a lawful estate by a 
release by the disseisee of hia light (m). If he has a limited right, 
such as an estate for life or for years, and the remainderman or 
reversioner in fee releases all his right to him and his heirs, this 
enlarges his estate to a fee simple («). He is already in possession, 
and no livery of seisin is reqimed 

526. A sunender is the opposite of a release; in a release the 
greater futmo estate is abandoned to and enlarges the smaller 
partmulai estate; in a surrender the smaller particular estate 
is given up to' and merges in tlio greater future estate (o). It 
is necessary, therefore, that the futuie estate should lie the 
greater ; a tenant ior life cannot biu render to a remainder¬ 
man for years (p), and there must be privity of estate between 


( l) Real Piopi’it.y Ac t, 184-5 (8 A 9 Viet c 100), s A 

(m) Littltf on's Temurs, s 445 This release operates mitter le dioil ; 
an estate winch heloie was wiongful it makes lawful'(Littleton’s Tenures, 
s 46G ; 2 HI (loin 325) All express releases must be by deed (CV Litt. 
264 b ; see title Dunns wii Oihiik Instruments, Vol X , p 3(53). 

(n) 'I he icleaso operates cnlaiqei I'ettale (Littleton's Tenures, s 465, 2 
HI (tom 324) The releasee must be in possession; hence theie cannot be 
a release to a tenant betoie beenteis, while his interest is only an interesse 
termini (Littleton’s 'Pennies, s 459, Co Lilt 270 a), and tor a lelcase to 
opei.ite by way of enlarging the estate, there must be privity of estate 
between leloasor and releasee, ? e, both estates must exist as estates—a 
tenant at sufteianeo cannot take a release, though a tenant at will can 
(Littleton’s Tenuies, s 460; Co Litt. 270 b, liuiler v Duehnanton 
(1607), Cro Jac 169 ; see title Landlord and Tjenvnt, Vol. XVJ1I, p 
438)—and must have been carved out of the same onginal estate, so that 
they can still be treated as the same estate in law (2 lil. Com. 325). A 
release by the lieebold jeversioner iothe lessee lor years gives him the 
iieehold and converts lus possession into seism (Littleton’s Tenures, 
s. 546 ; Cballis, Law ol Real Tioperty, 3rd ed., p. 409). A release may also 
operate mitter /"estate, where, for example, one of two coparceneis releases 
to the other (Bee p. 211, ante), or one of three joint tenants releases to one 
of the others : this creates a iresh title in the releasee, or, in Sir E, Coke's 
phrase, makes a degree; but a release by one of two joint tenants to the 
other does not operate mitter I’estate and makes no degree, the releasee 
having the whole under lus original title ; and see note (»), p. 203, ante. 
Releases that operate mitter l estate also lequire pnvity of estate between 
releasor and iclesaee (Co Lit! 273 b, 2 B1 Com 325). A confirmation is 
sometimes said to enlarge an estate, but m this case it operates in all 
respects as a release ; more piopeily it validates a voidable estate, where, 
for instance, a remainderman confirms a lease made by a tenant for l\fe who 
dies during the teun (Littleton’s Tenures, ss 515 ft sea , Co Litt 295 b 
ft seq , 2 JB1. Com 325) 

(<>) 3 HI. Com. 326 “ Surrender properly is a yielding up an estate for 

hie oi years to him that hath an immediate estate in reversion or remainder, 
wherein the estate for life or yeais may diown by mutual agreement 
between ihem ” (Co Lilt 337 b ; and see ibid , 50 a) There are, however, 
other kinds ol surrenders, such as surrenders of copyholds (Co Litt 338 a ; 
see title Coi yiiolds, Vol. VIII,, pp. 89 el sea ) 

(p) 2 HI Com. 326. 
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surrendoior and surrenderee (q). Moreover, the surrenderor must 
ho in possession, and since his possession supports the future 
estates the suirender takes effect without livery of soisin (q) By 
the Statute of Brands (?) a sui render is inquired to he m writing, 
signed by the surrenderor or his agent; it is now void at law (s), 
unless made by deed ( t ). 

527 . Hereditaments which, from their incorporeal nature, were 
not capable of actual livery, were assignable at common law by deed 
and accordingly wei e said to he in grant (u). In the case of seigniories 
and reversions, the attornment of the tenant was necessary to 
complete tlio grant (t), but now the giant of a reveision is 
ellectnal without attornment (a). Although, however, reversions and 
romaindeis were tieated as incorporeal hereditaments, and weie 
capable, at common law, of being conveyed by grant, it was not 
usual to employ this mode of assurance, and tliey.were commonly 
conveyed by ono of the modes which, while dispensing with livery 
of seisin, were appropriate to the conveyamo of corporeal heredita¬ 
ments, namely, lease and release, and bargain and sale enrolled (b). 

(m) Assurances under Statute 

528 The conveyance of corporeal hereditaments by feoffment 
with lively of seism was inconvenient in practice {<•), and was avoided 
by moans of assurances depending for their effect either in whole or 
in part on the Statute ot Uses (d). These weie a bargain and sale 
and a lease and lelease. Under a bargain and sale made for 
valuable consideration a use was laised in favour of the purchaser, 
and this was turned by the statute into the legal estate (e). But 

( 5 ) 2 Bl Com 326 

(») 29 Car 2, c 3, s 3 , and see title Deeds and Other Instruments. 
Vol A , ]> 308 

(s) 11 made for valuable consideration, it opeiates in equity as an 
agxeement to suriender, and can be specifically enforced ; see title Land¬ 
lord and Tenant, Vol. XV11L, p 385 

(t) Itial Piopeilv Act, 1845 (8 & 9 Viet c 106), s. 3 Tins Act only 
applies to surrcndcis in wilting and not to surrenders by operation of law, 
as to winch see Lyon v Heed (1844), 13 M & W 285, 305, 306 , Kingston’s 
(Duchess) Case (1776), 2 Smith, L C, 11th ed , 731; Walks v Hands, 
[1893] 2 < ’ll. 75; Knight v IKtHuims, [1901] 1 Oh. 256; and see titles 
Deeds and Other iNsinruRNTh, Vol. X, p 368, note (d). Estoppel, 
Vol. XIII, p 375 

(«) Co Litt 9 a, see note (t), p 16],on/e, and Bee title Deeds and 
Other Instruments, Vol X , p 361 • 

(v) 2 HI Com. 317. 

(a) (1705) 4 & 5 Anne, c 3, b 9; see Horn\ Beard, [1912] 3 KB. 
181; and title Landlord and Tenant, Vol. XVIII, p 335. 

(b) 1 Preston, Abstiacts of Titles, 85 , Clialhs, Law ot Real Property, 3rd 
ed , p»382 As to lease and iclease, and bargain and sale, see the text, 
infra 

(c) See 4 Oru. Dig. 45 

(d) 27 Hen 8, e 10 , see pp 278 et seq , ante 

(e) The bargain first vests the URe, and then the statute vests the posses¬ 
sion (Eustace v Seawen (1Q24), Cro Jae 696; 2 Bl Com 338; Ohallis. 
Law of Real Property, 3rd ed, pp. 419 et seq , and as to the effect of a 
nominal consideiatiou, see 1 bid , p. 420 A bargain and sale might also be 
made under a common law power created by a direction in a will to the 
executors to sell: the conveyance took effect as an executory devise, 
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Sect. 2. the bargain and sale, if passing a freehold interest, was subject to 
Transfer by the statutory requirement of enrolment within six months (/). 

Assurance. £ 29 . The omission to include leasehold interests in the Statute 
Lease and 0 f lnrolments (</) was the origin of the assurance which until 1841 

release.. was y ie common mode of convoying corporeal hereditaments (h). A 

bargain and sale of a lease for a year operated under the Statute of 
TJpes(f) to place tho purchaser in what was deemed to be actual 
possession, and, being thus in possession, he was capable of 
talung a release of the reversion in fee simple, which at once 
operated to enlarge his term of a year into the fee simple. Th's 
was the form of assurance known as a lease and release (?). 

Modern drc<l 530. It is now provided by statute that all corporeal tenements 
of graut and hereditaments shall, as regai ds the conveyance of the immediate 
freehold thereof, be deemed to lie in grant as well as in hvery (k). 
Hence a doed is how the usual mode of conveying all hereditaments, 
whether corpoi cal or incorporeal. But the word “ grant,” though 
appropriate for conveying freehold interests, is not necessary ( l ), and 
the word “ convey ” is equally effectual (m). A deed operating under 
this statutory provision has the same effect as the lease and release 
formally had; hence it places the grantee m actual seism of the 
land (n). 

and livery of seisin was not necessary (Williams, Law of Real Properly, 
21st ed , pp 398, n ; Ohallis, Law of Real Propeity, 3rd ed , p 383). 

(/) Stat (1535—6) 27 Hen 8, c 16 (sometimes reierred to as the 
“Statuh of Imolments”) As to enrolment of a bargain and sale, see 
title Deeds and Other Instruments, Vol X, p 364 A covenant to 
stand seised also raised a use and operated under the statute to vest the 
legal estate m the covenantee; but it was reel noted to the consideration 
ot mainage oi near relationship , see p. 282, ante , 2 B1 Com. 338. 

(q) Stat (1535—6) 27 Hen 8, c 16, see note (f), supra 

(ft) By stat (1841) 4 & 5 Viet c. 21, a release was made as effectual as a 
lease and release; and by stat (1844) 7 & 8 Viet. c. 76, which was in 
operation fiom the 31st December, 1844, to the 1st October, 1845, freehold 
lands might bo conveyed by deed without livery of seisin This statute 
was repealed by tho Real Propeity Act, 1845 (8 & 9 Viet c 106) 

(t) 27 Hen 8, <• 10, see pp 278 et seq , ante 

(j) 2 Bl. Com. 339 As to the effect of a release to a lessee for years, Bee 
p 292, ante The same form of assurance could be employed without 
recourse to the Statute of Uses (27 Hen 8, c 10), provided tlie purchaser 
entered under (lie lease, and it was sometimes employed in conveyances by 
corpoiations, who could not be seised to a use (Challis, Law of Real Pro¬ 
perty, 3id ed , p 381; see p 274, ante ); but the ordinary mode avoided 
the necessity of entry. Tho assurance by lease and release depended for 
its effect, as to the lease, on the Statute of Uses (27 Hen 8, c 10), and, as to 
the release, on the common law (Challis, Law of Real Property, 3rd ed , 
p. 380). 

(ft) Real Property Act, 1845 (8 & 9 Viet, c 106), s 2; and see title 
Deeds and Other Instruments, Vol X , p 362, note {«) r 

(l) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
8. 49 

(m) And other words, if they show the intent of the conveying party, are 
effectual, thus, words of appointment (Shove v. Pmclce (1793), 5 Term 
Rep. 124|, and bargain and sale (Haggerston x.-Banbury (1826), 5 B. & C. 
101), where they could not have their primary effect, have been held to 
operate as words of grant 

(n) Oopestule v. Roper, (1908] 2 Ch. 10, C. A. ; Challis, Law of Real 
Property, 3rd ed, pp. 415 el seq. 
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Sub-Sect. 2.— Exchange. 

531 An exchange (o) of corporeal or incorpore.il hereditaments 
can be effected by an assurance oprating at common law, by mutual 
conveyance, or by order of the Board of Agriculture and fisheries. 
An exchange at common law did not require livery of seisin, and it 
could be made by parol, provided the exchange was of corporeal 
hereditaments in the same county, otherwise it had to bo made by 
deed (p). An exchange is now void at law unless made by deed (q). 
Exchanges operating at common law at the present timo do not 
occur in practice, except occasionally on an iniormal straightening 
of boundaries followed by immediate possession (r). 

532 An exchango effected by mutual conveyance depends 
entiiely upon the arrangement between the parties. Each party is 
in the position both of vendor and purchaser, and each must make a 
title to the property he is giving up, and investigate the title to the 
property which he is taking; and each gives to the other covenants 
for title, either express or implied, appropriate to the character in 
which ho conveys («). It follows from the nature of the transaction 
that, to the extent to which each is absolute owner, there is no 
reduction on the amount of or interest m the properties exchanged, 
and any necessary payment can be agreed upon by way of equality 
of exchange When the parties or one of them are or is entitled 
only for a limited interest, the exchange is usually effected under 
the powers of exchange conferred by the Bettled Land Acts(f), 

(») The subject ol partition is dealt with olsewlieio, see title Parhhon, 
Vol XXI , pp 809 et ecq 

(p) Littleton’s Temnes, s 62, Co Litt ol b 

(q) Real Pioperty Act, J845 (8 & 9 Viet c 106), s 3, and see title 
Deeds ami Other Instki ments, Vol X ,pp 367, 368 The loquiioment 
of imting wis introduced by the Statute of Fiauds (29 Cai 2, c 4), 
s I But an exchange completed by possession on both sides would be 
effective m equity, see Jitown v Pultenon (1899), Time s, 22nd Febiuaiy, 
and compaie Moiphett v Jones (1818), 1 Sw an 172,181, Pmny Coombes 
(1857), l Be <i A. ,J .14. Maddison v Aldenon (1883), 8 App Cas 467, 
475, llodnon v lleiibmh [1896J 2 Ch 428 

(r) Other requirements of a common law exchange were : (1) that the 
estates exchanged should lie equal in inteiest, e g , lee Rimple foi tee simple, 
tom of years lor the same teim . (2) that the woid “ exchange ’ should bo 
used, (3) that thcie sho id be entry by each party dunng then |omt lives 
(Co. Litt 61 b , 2 B1 Com 323), and (4) that the exchange should bo 
between one pel son or set ol persons on (no side and anothei poison oi set 
of poisons on the other, time could lio't be a triangular exchange (Eton 
College (Piotoei) v Wmehester (Bishop) (1774), 3 Wils. 483) Moreover, on 
a common law exchange, mutual warranties ol title were implied with 
rights ot re-entiy m case of eviction (2 B1 Coni 300, 323), lunce the 
exchange could not be safely effected without investigation of title on both 
sides. 1 * In this lespect the effect of a common law exchange was altered by 
the Real Propeity Act, 1845 (8 & 9 Viet c 106), s 4, which piovided that 
an exchange made after 1st October, 1845, should not imply any condition 
in law. As to exchanges generally, 60 c Shop. Touch, (ed. 1821), ch. xvi.; 
4 Ciu Dig, tit. 32, o. 6, 20 

(s) As to implied covenants lor title, sec Convcyancmg and Law of Pio¬ 
perty Act, 1881 (44 & 46 Viet c, 41), s 7, title Sale of Land ; compare 
Bariram v. Whicheoie (1833), 6 Sim. 86, 92. 

(t) See Settled Land Act, 1882 (45 & 46 Viet. c. 38), ss. 3 (in.), 17 (i), 
21 (iv.), 24, 45, and see title Settlements. The statutory power (see 
Settled Land Aot, 1890 (53 & 64 Viet. c. 69), s. 4) authorises an exchango 
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or by the settlement under which the limiied interest arises (u). 
The exchange can be effected either by one document, in which each 
of the parties is a conveying party (a), or by separate deeds (b). 
The latter plan gives each party the advantage of having the deed 
relating to the property which he takes. 

533. The Board of Agriculture and Fisheries can effect exchanges 
of lands under statutory powers (c). For such purposes the word 
“fand” includes incorporeal as well as corporeal hereditaments, 
and any undivided share theiein (d); and, by virtue of such powers, 
freehold, copyhold, or customary land ( c ), undivided shares m land 
or other subject-matter of exchange (/), land held by tho same 
person under different titles (tj), and, genet ally, easements and 
other incorporeal rights and hereditaments (It), may be exchanged. 
On an exchange, mines and mmeials and rights incidental theieto, 
and also rights of way and other easements, can be reserved (i). 

534. The persons who may apply for an order of the Boat d ai e the 
persons in actual possession or enjoyment of the land or right in 
question, or in receipt of the rents and profits, but application cannot 
be made by lessees for lives or yeais at a rent of not less than two- 
thirds of the clear yearly value, or lessees for a term not oi lginally 


V 
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of casements created de novo (Re Ihnden’s Settlement, \ 1903J 2 Cli 265), 
and a trustee, or other person authorised, may, with the sanction-of the 
court, lescrve or except minerals from the land exchanged (TiustcoAct, 

1893 (56 A 57 Viet e 53), s 44, Tiustcc Act, 1893, Amendment Act, 

1894 (57 & 58 Viet i 10), s 3) 

(») See titles rowans Vol AX 111, p 74, Su'itllmi n i.n 

(a) for a form, see Encjdop.edu ol Foma and rrocederils, Vol 
p 587 

( b ) For a form, see t bid, p 589 

(<’) I c , Under the Ineloauie Acts, 1845-1899 (sec title Commons 
Rights of Common, Vol IV , p 541, note (?)) This power was 
conferred on the Ineloauie Commissioners (Iuoloauio Act, 1815 (8 
\ict e 118), ss 2,147) As to tho devolution ol then powcis on the Hoard 
ol Agnoultuie and Fisheries, see title Commons and Rights oi- Common, 
Vol IV , p 535 The power is exercisable in respect ol lands not subject 
to be inclosed under the Inclosure Acts, or ol lands subject to be so 
inclosed, whetliei pioceedmgs for an mclosuie aie pending oi not (Ini losuie 
Art, 1845 (8 & 9 Viet e 118), s 147 , Inelosme Act, J854 (17 & 18 Yiel 
c 97), s 1) It has, therefore, nothing to do with mi losuie An exchange 
in connection with mclosurc can be eRccted by the valuer conducting the 
inclosure under the Ineloauie Act, 1815 (8 & 9 Vrct c 118), ss. 90—92 , 
see title Commons and Rights of Common, Vol IV , p 580 As to tho 
exchange of recieation allotment®, see ibid , p 592 

(d) lnclosure Act, 1854 (17 & 18 Viet e 97), s 3, compare p 157, ante 

(e) Inclosure Act, 1846 (9 & 10 Viet c 70), a 9 

(/) Inclosure Act, 1854 (17 & 18 Viet c 97), s 2 

( n) Ineloaure Act, 1849 (12 & 13 Viet e, 83), a 11 

0>) Ibid , s 7. In general, the powers of the Hoard ol Agriculture and 
1 ibhuiies to efleoi paitition and exchanges arise under the same statutes, 
anil afteet the same subject-mat tei, and are oxeicnsable m Iho same way , 
and an* slated m detail m title Pahtition, Vol XXI, pp. 824 et t,eo As 
to a mixed exchange and partition, aee ibid, p 833 As to the exchange 
of land wJnoh has been allotted for a public cu parochial purpose, aud ib no 
longer convenient or suitable, aee In closure Act, 1845 (8 A 9 Viet e 118) 
a 149 , Ineloaure Act, 1852 (15 & 16 Viet c 79), a 21 As to the exchange 
of gJebe lands for other lands, see Tithe Act. 1842 (5 & 6 Viet c. 54), a. 5 
lithe Act, 1846 (9 & 16 Viet e 73), s 22 ; Tithe Act, 1878 (41 & 42 Viet! 
c. 42), s. 7; and see title Ecclesustical Law, Vol XI, p 747,'note (o). 

0) Inclosure Act, 1847 (10 & 11 Viet. c. Ill), a 4. 
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exceeding fourteen years, or tenants from year to year or at will. 
When any such lessees or tenants are in possession, application can 
be made by the reversioner, and the exchange does not affect the 
lessees or tenants; these remain in possession of their original lands; 
blit, wheie the laud is held on lease for lives or for a term originally 
exceeding fourteen yeais, and the lease reserves a rent loss than 
two-thirds of the clear yearly value, the application must bo made 
by the lessor and lessee jointly, and the exchange affects the lessee 
as well as the lessor. Consequently, both the leasehold and the 
reversiomuy interest are shifted from the lands given up to those 
received in exchange (k) 

535. An exchange cannot be ordered where the two properties are 
not equal m value and the deficiency in value, in the opinion of the 
Board, exceeds one-eighth of the less valuable property; but to the 
extent of such deficiency compensation can be given bv means of a 
renteharge, of such amount as the Board thinks just, to be charged 
on the moie valuable property, but not by payment of a lump 
sum (l). 

536. Upon an application being made for an exchange, the Board 
requires a valuation of the propei ties to be made by a competent 
valuei, who must not be the agent of or connected with either of the 
paitics, and it is a condition of the exchange that the Board shall 
consider it to be beneficial to the paities(m). If the Board con¬ 
siders the exchange beneficial, and the proposed terms just and 
reasonable, an order of exchange will bo made (n), and such older 
is not liablo to be impeached by reason of any defect of title of the 
applicants. The land taken is held upon the same uses and trusts, 
and subject to the same conditions, chaiges, and incumbiances, as 
the land given in exchange (o). 


(l) luclosure Act, 1845 (8 & 9 Viet c 118), ss IC, 147 , and, as to the 
pci sons who may apply, sec, further, title Pamti ion, Vol XXI, p 826 
Railway and other public companies may apply (Inclosuie Act, 1867 (20 
& 21 Vied c 31), s 4) 

(/) luclosure Act, 1857 (20 & 21 Viet c 31), ss 6, 8; and see title 
Partition, Vol XXI, p 828 

(m) Imlosuie Act, 1845 (8 & 9 Viet c 118), R 147 and, as to procedure 
on the application, see title Partition, Vol XXI , p 829 Instructions 
relating to exchanges are issued by the Board of Agriculture .uid 
Fishencs, see Encyclopaedia of Forms and Precedents, Vol. V , p 573, 
and, for foims of application, valuation,‘and order, see ibid ,pp. 601 et seq 

(m) In certain cases the consent of a third poison is necessaiy: e g , of the 
bishop and patron when land is held m right of an ecclesiastical benefice 
(Inelosme Act, 1845 (8 A 9 Yict c 118), s 147), of the lord ot the manor 
on the exchange of copyhold land, but the stew aid may consent in writing 
on behalf of the lord (Inclosuro Act, 1846 (9 & 10 Viet c 79), ss 9, 10 ; 
Inclosuie Act, 1847 (10 & 11 Viet e 111), s 6 , and see title (’opyholds, 
Vol VIlT.p 84) 

(o) Inclosuie Act, 1845 (8 & 9 Viet e 118), s 147 (lavelkmd lands 
(see pp 151 d teg, ante) can he exchanged lor lands held in common socago 
(Mmet v Lewan (1855), 7 De t! M. & G 340, C A ). As to the effect of 
an exchange of copyhold lands, or of copyhold for freehold, see Inclosure 
Act, 1846 (9 & 10 Viet c 70), s. 9, Inclosure Act, 1847 (10 & 11 Viet, 
c 111), s 6, and see title Cop i holds, Vol VIII, p 86, note (to) Certain 
charges and incidents of tenure do not slidt over, but continue to affect the 
lands previously liable, such as land tax (see Coach v. Walden (1877), 46 L. J 
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Bcb-Sbct. 3 —Perianal Capacity. 

537. The ownBr of property has the power of disposing of it 
in any manner recognised by law unless he is under some per¬ 
sonal incapacity. Such incapacity may arise from infancy (p), 
marriage ( q), or lunacy (r); from the fact that he has forfeited nis 
civil rights by crime (s); and because the owner is a corporation (t). 
The power to dispose of property in these various circumstances is 
fully dealt with olsowhere (u), except as regards the disposition of 
the lion-separate property of a married woman ( v ); as regards her 
separate property she is under no incapacity unless restrained 
from anticipation (w). 

Sun-SECr 4 —Married Women » Non-stparate Estate. 

538. The husband can assign or mortgage only his own 
interest in his wife’s non-separate freehold or copyhold estates ( x), 
and such interest on his bankruptcy passes to the trustee in 
bankruptcy^). 

539. A wife by deed acknowledged (z) may, with her husband’s 
concurrence (a), dispose of lands of any tenure, or of money sub¬ 
ject to be invested iu the purchase of lands, and may dispose 
of, release, suriender, or extinguish any estate, whether legal 
or equitable, in lands of any tenure, or any such money, 
other than lands held by copy of court roll (h); and she may 

(on ) 639 ; title Land Tax, Vol XV11I, p 312), tithe renteharge, chief 
ot quit rents on heehold land, and dmnago rates (see lnskuetions ot the 
Boaid of Agriculture and Fisheries, paragraph 19, En< yclopnedia of 
Forms and Precedents, Vol V , p. 678, note (b)). The effect of the title 
generally shifting to the land taken m exchange is that investigation of 
title on each side is not required 

(p) See title Infants and Children, Vol XVII, pp 78 «f seq. 

(q) See title Husband and Wife, Vol XVI., pp 322 el seq , 376 et seq , 
and see the text, infra 

(i) See title Lunatics and Persons of Unsound Mind, Vol XIX, 
pp 443 et seq 

(?) See title Criminal Law and Procedure, Vol IX , pp. 429 et seq , 
Prisons, Vol XX1I1, pp 261 et seq 

(t) See title Corporations, Vol VIII, pp 375 it seq. 

(rt) See notes ( p ), (r), (*), (f), supra 

( v) See the text, tafia 

(w) See title Husband and Wife, Vol XVI, pp 377 et seq 

($) Robertsonx Norns (1848), II Q B.916; Co.Litt 67a Non-separate 
property is property acquired before 1883 otherwise than for her separate 
use by a woman married before fhat date; and see title Husband and 
Wife, Vol XVI, pp. 322 $t seq As to the interest taken by the husband, 
see p 183, ante 

(y) Re Pyatt, Ex parte Rogers (1884), 26 Ch. D 31, C. A. , and see title 
Bankruptcy and Insolvency, Vol II, pp. 156 et seq. 

(e) As to deed acknowledged, see, further, title Husband and Wife, 
Vol XVI, pp 381 et seq 

(a) la certain cases this may be dispensed with, see title Husband and 
Wipe, Vo) XVI, p. 384 

(b) Fines and Recoveries Act, 1833 (3 & 4 Will 4, c. 74), s 77 A 
beneficial life interest m money invested in land in breach of trust (Re 
Durrant and Stoner (1881), 18 Ch. D 106, C. A), or m a trust fund 
invested on mortgage of land, is an interest in land within the meaning of 
this provision, and may be disposed of by deed acknowledged (Miller v. 
Collins, f1896} 1 Ch. S73, 0. A , overruling Re Newton's Trusts < 1882), 23 
Ch. I). 181)5 but a mere spst sueesmanis n not ( Alleard v. Walker, [1896] 
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disclaim any estate or interest in tenements or hereditaments ol 
any tenure (c). 

540. The power of disposition or disclaimer by deed acknow¬ 
ledged ( d ) extends to any contingent, executory, or future interest, 
or* possibility coupled with an interest, or right of entry immediate 
or future, in tenements or hereditaments of any tenure (d), including 
an interest in the proceeds of realty held on trust for sale, 
whether in possession or reversion, and whether the realty is sold 
or not(«). 

541. No disposition of a wife's non-separate legal or equitable 
real estate is, m the absence of fraud, binding on her or her heirs, 
either at law or m equity, unless it is effected by deed acknowledged, 
or by a conveyance in accordance with the custom affecting the 
land, made with the concurrence of the husband and after a separate 
examination of the wife (/). 

542. A deed must be acknowledged voluntarily (</) The court 
will not giant specific peiformance of a contract by a married 
woman to convey her non-soparate realty (h), or order the husband 
to procure her to ]om m a conveyance thereof (i). It follows that a 

2 Ch 369) It seems that by special custom a wile may convey her lands 
by deed, without the concuuenee of her husband, provided she is sepa¬ 
rately examined in accordance with the custom (2 Co lust 673 , compaie 
Anon (1579), Dyei, 363 b), but a custom enabling her to dispose of her 
land by deed with the concurrence oi the husband, but without a separate 
examination, is unreasonable and invalid [Johnson v Clark, [19081 l Oil 
303) As to the wife’s disposition of copyholds, see title Copyholds, 
Vol VIII., pp 96, 108 , Stevens d I Vise v. Tyrell (1753), 2 Wils 1 

(o) Ileal Property Act, 1845 (8 & 9 Viet. c 106), s 7 ; and f-eo title 
Deeds and Other Instruments, Vol X , p 369 

(d) Real Pioperty Act, 1845 (8 & 9 Viet c 106), s 6, Crofts v. 
Middleton (1856), 8 l)e G M. & G. 192, C A (contingent, iemainder m lee 
simple or tail), Ex parte Gill (1834), 1 Bing (n c) 168 (contingent life 
mteiest) 

(e) Briggs v Chambeilam (1853), 11 Hare, 69, Tuer v. Turner (1855), 
20 Beav 560, Williams v Cooke (1863), 4 tiiif 313 ; and see lie Jalemun's 
Tiusts (1883), 23 Ch. D 344 , Re Came (1883), 10 y. B, D 284 

(/) Frank v Bollans (1868), 3 Ch App 717 (land settled on trust for 
sale and division of the proceeds amongst a mairied woman and otheis. 
husband and wife joined in a conveyance to a puichasei, the husband 
receiving the puichase-money, but the conveyance was not acknowledged 
held mopejatjve as against the wife surviving), Williams v Walker ( 1882), 
31 W. R 120, Field v Moore, Field v Bioion (1855), 7 Do G M. &G 691, 
C A (a ward of court, who had married^ without the consent of the court, 
by ordei of the court executed a settlement of equitable realty, but did not 
acknowledge the deed . held, that her heir was net bound by tho settle¬ 
ment) A wile has no power of disposition of such proporty by will, even 
with the assent of her husband; see Dye v Dye (1884), 13 Q Ti D 147, 
C. A ; title Husband and Wife, Vol XVI, p 323 As to leases of a 
marrifed woman’s non-;eparate property, see title Landlord ind Tenant, 
Vol XVIII., p 355 

(i g ) Jordan v Jones (1846), 2 Ph. 170 

(h) Emeiy v. IFase(l801), 5Ves 846; Avery v Griffin (1868), L. R 6Eq 
606 (wife one of several devisees of land on trust for sale), but see the 
Married Women’s Property Act, 1907 (7 Edw 7, c 18), s 1, which applies 
to the case of a married woman who is a trustee; and see title Husband 
and Wife, Vol XVI, p 380. note (/) 

(t) Martin v Mitchell (1820), 2 Jac & W 413, 425; Frederick v 
Coxwell (1829), 3 Y. & J. 514. 
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contract by husband and wife in regaid to such property, unless 
made by deed acknowledged, does not bind the property, nor affect 
the title of the wife, even in equity (A.). 

Where husband and wife contract for the sale of the wife’s realty, 
the puichaser being aware that it belongs to the wife, and kbe 
refuses to convpy, the purchaser is not entitled to compel the 
husband to convey bis interest in the property at an abated 
prico (/); but, if the husband enters into an agiecmcnt for sale, and 
the purchaser believes the propeity to be his, ho is entitled to a 
conveyance of the inteiest of the husband, with compensation m 
respect of the wife’s interest {in). 

543 If a married woman is guilty of fraud in dealing with her 
pioporty, she will be precluded from setting up her title against the 
person defiauded (a), and will be liable to indemnify him out of anv 
propeity of which she has power to dispose (o). But a meie, refusal 
to fullil a contract by which she is not bound is not deemed to be a 
fraud fe r this purpose (j»). 

544. The husband alone may dispose of Ins wiio’s non-separato 
chattels real by act inter civds{ij), but he cannot, by a testamentary 
deposition, defeat her light by survivorship, although, if lie bequeaths 
them by a will made during her lifetime, the bequest will take effect 


( k) Cahil v. On Ml (1883), 8 App Cas 420. A't Jtoll \ Junes ( I860), 
L R 3 Eq 696 (a piobate suit was compromised and the husband 
signed the agieement held, that although the wife adopted and acted on 
the agieement, it was not cnlorccable against hoi, the other parties being 
awaie that she was a married woman); Williams v Walkn (1882), 31 
W K 120 (the wile agreed with her husband that, if he would pay off 
certain incumbrances and provide for the management and repair of the 
property, she would convey the fee to linn absolutely: the husband «art led 
out the terms of the agieement, but the wife died befoie cony eying the 
property to him. held, that the wife’s heir was entitled as against the 
husband) 

( l ) Castle x Wilkinson (1870), 5 Ch App 534 

(m) Homes v Wood (1869), L R 8 Eq 421 (husband entitled to an 
estate pur autie vie, with lemaindcr to the wife in lee , the husband jgieod 
to sell the fee, the jiurchasei not knowing that lie had only a, limited inteiest. 
A , with notice of the coni i act, took a conveyance by deed acknowledged 
from the husband and wile held, that the onginal puichaser trom the 
husband was entitled as against A to a conveyance of the husband’s 
interest, with compensation m lespeet ot the interest of the wife) As to a 
married woman binding liei non-sepaiate propeity by election, see title 
Equity, Vol XIII, p 127 

(n) Savage v Foster (1723), 0 Mod Rep 35 (failure to give notice of her 
title to pm chasei forvulue); Sharpv Fog (1868), 4 Cli App 35 (iraudulent 
concealment of settlement from moitgagee); Bartow v Barrow (1858), 
4 K & J. 409, Williams v. Cooke (1863), 4 Cuff 343, Cahill v. Cahill, 
supra , and see titles Fquixy, Vol XIII , p 168, note (a), Husband ami 
W n k, Vol XVI ,p 306 

(o) Be il'Jiityie't, Tnislees' Estate (1888), 21 L R Ii 421 (wife described 
lieiscll as a feme sole and conveyed by unacknowledged deed held, that 
though the baud did not validate the unacknowledged deed, the pur¬ 
chaser was entitled to be indemnified out of any propeity within her 
power of disposition). 

(p) Cahill v Cahill, supia 

(q) Co. Lift 4G b, 351 a , and, as to underleases, see title Landlord 
AKd Tenant, Vol XVIII, p 356. 
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in the event of his surviving her (r). An assignment by the husband 
defeats the wife’s right by suivivorship, though made without con¬ 
sideration (s). An agreement for valuable consideration, or a covenant 
by the husband to dispose of his wife’s teim of yeais or part of it, 
is a good disposition m equity so as to bind the wife surviving (0- 

StTB-SjRi'J’ 5 —Form and Conti nis of Awirame 

545 . An assurance of leal property follows the ordinaly form'of 
an indenture. It contains the date and pai ties, the recitals showing 
the title to the property conveyed and the object of the conveyance, 
the receipt clause, the actual giant, the description of the property 
conveyed, and the limitation of the estate taken by the grantee (a) 
In addition there are covenants for title which were formerly 
express, butaie now usually implied fiom the use of the appropriate 
statutory words(6), any special covenants required hy the nature 
of the lestnction, such as covenants with respect to the user of Die 
propelty(e), and, when all the title deeds are not handed ovor, 
there is an acknowledgment of the light to production and delivery 
of copies, and, save in the case of giantors who are tiustees or 
mortgagees (<Z), an undertaking foi safe custody (e) 

Sub-Sect 0 -Registration of l)ads(f) 

(i ) Middlesex 

546 . The Middlesex Deeds Registry was established in 1708 (n). 
It has been transfened to the Land Itegistiy Office, and now forms 
part of that Office, and is conducted by the Hegistiai (//) 


(r) Co Litt 351 a , 2 BI Com 434 

(s) Cartetd (Lord) v 1'asohal (1733), 3 P Wins I!)7, 200, uled 4 Vm. 
Abr. 57, pi 20. 

{<) kt:cdv. Critgli (1723) 9Mod Rep i'i,Diuce\ Denison (1801),6 Ves 
385. It seems that where the husband takes a new lease so as to operate 
as a surrender byopeiation of law, that is a disposition which hinds the 
wife (2 Roll. Abr 495, pi 8, Downing v. Nfi/moiti (1602) Cio Eli/, 911) 

(a) As to the foirual parts oL a deed, bco title Deeds and Ouir.u Instru¬ 
ments, Vol. X., pp. ‘IS I et »e<i , as to recitals, ibid , pp. 459 ft m/ , as to 
the receipt clause, ibid , p 404 , as to the paicels, t bid , pp 405 et beg , 
and as to the limitation I o the giantec, ibid , pp 473 el beg , and, generally, 
Bee Encyclopaedia ol Forms and Precedents, Vol Xll, pp 128 it seg 

(b) Covenants for title vary aceoidmg to the chat.inter in which the 
vendor conveys, whclhoi as beneficial owner. inoitgugee oi trustee, or 
settlor As to tiro covenants implied by the rise ot these words, see Con¬ 
veyancing and Law of Property Act, 18*81 (44 & 45 Vrct e 41), s 7 , and 
as to such covenants and also expiess covenants, see titles Debus and 
Other Instruments, Vol X , p 481, Mortuaue, Vol XXI , p 123 , 
Sale of Land , Settlements, Trusts and Thusi ms As to the con¬ 
struction of covenants lor title, soo title Deeds and Other Instru¬ 
ments, Vol X , p 483 ; and, where there is a known defect ol title, see 
ibid , pp. 461, note (s), 482, note (d) As lo covenants for title generally, 
see Eawle, Law ol Covenants for Title, 5th ed , 1887 As to the old 
doctrine of warranty, see Littleton’s Tenuies, ss. 697 ft mi/, and Coke’s 
Continentaly. 

(c) See titles Equity, Vol XIII, p lot), Sale of Lan i> 

(d) See Encyclopaedia of Forms and Piecodents, Vol XII , p 666 

(e) Conveyancing and Law of Piopoity Act, 1881 (44 A 45 Viet c 41), 8 0. 
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Sect. 2 . 547- All deeds, conveyances, and wills, whereby any lands or 

' Transfer by hereditaments in Middlesex (i) may be affected at law or in equity, 
Assurance, may be registered (l). This provision includes all instruments in 
instruments writing, v bother under seal or not, which affect the land (0. except 
which may be instruments affecting copyhold estates (m), leases at a i tick-rent, 
registered. and leases for not exceeding twenty-one yeais, where the actual 
possession goes with the lease (n ); but it does not apply to liens 
orcliarges croated wltliout writing (o). Consequently, all asst'rancos 
in wiifcmg of lands, whether by way of sale, mortgage, or settle¬ 
ment, and all charges created or evidenced by wilting, and all 
leases, save those just mentioned, may be legisteied ( p). Assurances 
relating to Ciown lands need not, be registered (q). 

Mode of S48. The regishation is effected by registeung a memorial of 

regulation, the instrument (r). The memonal mubt bo in wilting under the 

(/) The registration of aiMii..ncosis designed to give publicity to dealings 
with land, and thus prevent tiauds upon puiclia eis and mortgagees It 
is thus based on the same pimoiple as tiie aneiuit leoiiment with livery of 
seisin (see p, 290, ante) Such legu-tiation has, however, been confined in 
its operation to Middlesex, Yoiksluie, and the Bedfoid Level, mo pp 304, 
307, post Registration ot land under the Land Transfer Acts (see pp 308 
et tea , post) icndois unnecessary the legislation oi deeds in the Middlesex 
and Yoikshne Rogisiiies. 

(o) Land Tiansfei Act, 1875 (38 & 30 Viet c 87), s. 127 By the 
Middlesex Regisiiy Act, 1708 (7 Anne, e 20) 

(h) Laud lieglstiy (Middlesex Deeds) Act, 1801 (54 & 55 Viet e 04) 

(i) The Act does not apply to the (Tty of Loudon (Sugden, Vtndois and 
Puiehasers, 14th od , p 732) 

(A) Middlesex Regisiiy Act, 1708 (7 Anne, e 20), b 1 As to rogistiaiion 
of leases, see title Landlord and Tenant, Vol XVIil. pp 400 et seq 
As to registration of mortgages, see title Mortgage, Vol XXI, jip 86 et 
seg. As to rigisfiation ol wills, see titles Salk or Land , Mills 

(1) Such as an appointment under a, lower (s ’eeujlon v Qumeey (1752), 
2 Ves Sen 413); a in image settlement (ttlscy v. Lvtyens (I860), 8 flaie, 
159); and a memoiandum m wilting cioatmg a i equitable charge (A eve v. 
Pennell, limit v Neve (1863), 2 Hern & M 170), see title Mortgage, 
A r ol XXI , p 80. But not an assignment ot a legacy eh.ugcd on land, 
which is an a signment ol money only (Mukohn v (Jlunleswortli (1836), 
1 Keen, 63); ot oi the proceeds of sale ol ical estate held on trust lor sale 
(Aiden v. Aide i (1885), 29 Ch. I). 702), 

(tn) A deed oi cniianolnsement oi copyholds must be regisleml (B v. 
Biqistiar of Deeds /<» County oj Middlesrjc (1888), 21 Q B D 555, C A.) 

(n) Middlesex Registry Act, 1708 (7 Anne, c 20), s J 8 , and see, further, 
title Landlord and Tenant, Vol XV11I, p 401, note (h) 

(o) Such as a charge by deposit without meruoumdum (Sumpter v 
Cooper (1831), 2 B. A Ad 223);' o the hen of an unpaid vendoi , see 
KettleweU v BVxon (1882), 21 Hi. 1) 685, (1884) 2b Ch D 501, (1 A 
(a case on the repealed Yorkshire Registries Acts); and see titles Lien, 
Vol XIX , p 31; Mortgage, Vol. XXI, pp 86, 87. 

(«) See titles Landlord and Tenant, Vol. XV11I, p 401; Mortgage, 
Vol XXL, p. 86 , Sale or Land t 

(q) Ciown Lands Act, 1853 (16 & 17 Viet. c. 56), s. 6; see title Con- 
STiumoNAL Law, Vol Yll, p. 174. 

(r) Middlesex RcgiBtiy Act, 1708 (7 Anne, c. 20), s. 1. The memorial 
must be impressed with an Inland Revenue stamp oi 2s 6d (see Stamp 
Act, 1891 (54 & 55 Viot c 39), Sched I, title “Memonal”), except where 
the instrument registered 13 subject to a duty less than 2s 6 d , in which case 
it bears the same duty as the instrument, and except where the instru¬ 
ment registered is a will or codicil, m which case no such duty is payable; 
but in all suiji cases an adhesive stamp of 6«., obtainable at the Land 
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hand of one of the grantors or grantees, and must be attested by 
one witness. Such witness must be a witness or one of the 
witnesses (if any) to the original instrument («), unless at the date of 
the memorial every such witness is dead, or absent from the United 
Kingdom, or cannot be found, or some other sufficient cause exists 
to prevent such attestation. In such case the memorial must be 
accompanied by a statutory declaration (t), stating the reason why 
the witness to tlio memorial is not one of the witnesses to the 
instrument. The memorial must state the date of and partics-4o 
the instrument, and must specify, following the desmplion in tho 
instrument, the lands and hereditaments alloctcd and the parishes 
where they he. it must contain, or be accompanied by, a copy of 
any plan on the instillment (a). 

549 . The index kept at the Land Registry shows the names 
of the grantors but not of the grantees (i). Any person maj search 
it on payment of the piescuhed fee, or an official search may he 
requisitioned and a ceitificato of tho result obtained (a). 

550 . Tho omission to register an instillment docs not imalidaln 
it, hut, by reason of such omission, it will bo adjudged fraudulent 
and void against a subsequent purchaser or moitgagee for valuable 
consideiatinu who registers his assurance {h\ Hence the effect 
of the statute is that, as between puielmsois or mortgagees for 
valuable consideration, instruments rank in older of date of 

Registry, must, be affixed to the memorial As to stamp duty generally, 
see title Revenue, pp 700 el seq , post 

(*) But not. neeessaiily a witmss to the execution by I,be grantor (R 
v lu'tpsha) of Deeds jot bounty of Middle set, (1888), 21 Q B D 555, C A.; 
and in the case of a will oi codicil, the witness to the memorial need 
not be one oi the witnesses to the te^tupiontaiy mstmmeut 
(() No stamp on such an mstinment is icquued 
(m) Land Hegisliy (Middles x Deeds) Act, 1891 (54 & 55 Viet, 
c 64), Sc lied 1 , Land Rem-Ly (Middlesex Deeds) Rules, 1892 (Stat. 
R & 0, Rtv, Vol VII , Land (negotiation),England, p 128) Foi form 
of memonal,sec ibid , Schedule, Kncyclopjedia ot Forms and Precedents, 
Vol N1 , p 282 As to the eiroueous inclusion of a pci son as a conveying 
paity, see Mill v Dill (1852), 3 H L Ca» 828; and, as to a memorial 
attested by a witness to the re-execution of the deed by the giantee, see 
Essex v Baugh (1842), 1 Y &C Ch Cas 620 Wheio a conveyance or 
security is effected by soveial instruments, it is sufficient if the lauds are 
described in the memorial ot one of them, and it the other memorials lefer 
to it (Land Registry (Middlesex Deeds) Act, 1891 (54 & 55 Viet c 64), 
Seined I (9)). For further directions as to legist rat ion, see ibid (1)—(8) 
(p) Land Registry (Middlesex Deeds) Rules, 1892, r 8. 

(a) Ibtd , rr 9—14 

(b) Middlesex Registry Aet, 1708 (7 Anne, c 20), s 1. To obtain pilonty 
the registration oi all the deeds in the chain ol title must be effected ; see 
Jaclji Renmck v. Armstrong (1819), 1 Hud & B 727 ; Funj v Smith 
(1822), 1 Hud & B 735 Wills must be icgihtered in Middlesex within six 
months of tho testatoi’s death (Middlesex Registiy Act. 1708 (7 Anne, 
c 20), SB 1, 8), but, ll tho will has not been registered within that period, 
an assuiancf by a devisee, or a poison denying title under him, to a 
purchaser or mortgagee, if registered before an assurance from the heir- 
at-law, prevails over the latter (Vendor and Purchaser Act., 1874 (30 & 37 
Viet e 78), s 8), and see Girling v. Gtileng, (1886] W. N 18; Re Cooler, 
Cooper v Vesey (1882), 20 Ch D. 611, C A (where, however, the assurance 
by the heir was held to be a foigery). 
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registration and not of date of execution. But this is only the primd 
facie rule, and it does not apply in the following cases:— 

(1) A subsequent purchaser or mortgagee who takes with notice 
of an earlier unregistered instrument cannot by registration obtain 
priority over it: the statute is only designed to prevent fraud, and 
in such case ho is not deceived (r). But for this purposo there 
must be actual notice; constructive notice is not sufficient [d). 

. (2) .Registration is not itself notice to subsequent purchasers, nor 
does it deprive the legal estate of its efficacy. Hence a subsequent 
purchaser or mortgagee who takes without notice of the registered 
instrument, and either then or subsequently gets m the legal estate, 
thereby obtains priority (e). 


(u) Yurlslnre. 

Yoikshire 551. Deed registries are established in Yorkshire • at Northaller- 
regisUics ton for the North Ruling, at Beverley for the East Ruling; and at 
Wakefield for the West Ruling. They are maintained by the county 
authorities within the three ndings respectively (j ). 

Instruments 552. All assuiauces and wills by which any lands within any of 
registration three hidings are affected may lie registered (g). For this 

purpose “assurance” includes generally any conveyance in the 
ordinary sense of the term, and in pai ticular any assignment, appoint¬ 
ment, lease, or settlement made by deed, on a sale, mortgage, 
demise, or settlement of land, or appointment of a new trustee in 
respect of land, whether a conveyance m the ordinary sense or not (A); 
also any enlargement of a term into the fee simple (?), memoran¬ 
dum of charge, deed of consent to the discharge of a trustee, statutory 
receipt, jirivate Act, award or order of the Board of Agriculture 
and Fisheries (/r), order of a com fc, including writs of execution and 


(r) Le Neve v Le Neve (1747), Amb 436, and bco titlo Mortgage, 
Vol. XXI, p 335 If notice docs not oust when the consideration is 
paid, it is immaterial that it exists at Hie time of registration (Risen v 
Lutyens 11850), 8 Haro, 150). 

(d) Agra Bank, Ltd. v Bany (1874), L It 7 II. L. 135 , and see title 
Equity, Vol XU I, p 86, note (/). 

(e) See title Mortgage, Vol. XXT, p 335 

(f) Yoikshire Registries Act, 1884 (47 & 48 Viet c 54), s 31. This Act 
repealed the earlier \ orkshiro Registucs Acts, namely, the West Riding 
Act (stat (1703) 2 & 3 Anne, c 4, amended by stats (1706) 5 Anne, c 20, 
and (1707) 6 Anne, c 35, s 34), the East Riding Act (stat. (1707) 6 Anno 
c 62); and the North Riding Act (stat (1734) 8 Geo 2, o 6) The 
system of registration under these statutes was substantially the same as 
that of the Middlesex Registry see Elphiustono and Clark on Searches, 
p 127. 

(a) Yorkshire Registries Act, 1884 (47 & 48 Viet c 54), s 4 “ Land ” 

includes land and tenements and hereditaments, corporeal and incorporeal, 
and houses and other buildings, and also an undivided share in land; 
compare p 157, ante As to registration of wills, see title Wans 
{h) Yorkshire Registries Act, 1884 (47 & 48 Viet c 54), s 3 ; see Rodger 
V. Uarmon, [18931 1 Q. B. 161, C A * 

(i) I e , under the Conveyancing and Law of Pioperty Act, 1881 (44 & 45 
Viet c. 41); seep 268, ante 

(*) In the statute “ award or order of the Land Commissioners,” but 
the Board of Agriculture and Fisheries has been substituted for the Com¬ 
missioners ; see note (c), p 297, ante, 
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adjudications in bankruptcy, certificate of appointment of a trustee in s *ct 2 . 
bankruptcy, and affidavit of vesting under any Act of Parliament (l). Transfer by 

The term does not, however, include a contract under hand only Assurance, 
for tho sale and purchaso of land(wi). " 

Wheie a lien on land is claimed in respect of unpaid purchase- r,ient. 
money, or by reason of any deposit of title deeds, a memorandum 
of such lien or charge, signed by the person against whom the 
charge is claimed, may he registered by any person claiming to he 
interested therein (w); and such memorandum must contain certain 
particulars prescribed by the statuto ( 0 ). 

The above piovision does not extend to copyhold heieditaments, instruments 
nor to any lease not exceeding twenty-one years, or any assignment exem P t from 
thereof, vvhero accompanied by actual possession from the making re " 13tratl0n 
of such lease or assignment (j >); nor docs it extend to assurances 
of Crown lands which may bo enrolled in the Land Itevenue 
Office (q) 

553 . The registration is effected, 111 the case of deeds or other Mode of 
assurances, except private Acts, or memoranda of ehaiges, 01 registration 
affidavits of vesting undei a statute, bv piesenting a memorial loi 
enrolment, 111 tho case of a private Act, by presenting a King’s 
punter’s cop) or a memorial, and, m the case of a memorandum 
of eliaige or an affidavit, by presenting the memorandum or 
affidavit at full length (?). 

The memorial must be under seal; and tho form is sinulai to 
that 1 equired m Middlesex (s). 

(l) Yorkslmo Registnes Act, 1884 (47 & 48 Viet c 54), s 3. “Mort¬ 
gage” includes any cbaigc on any land foi seeming money or money’s 
worth, and any liansfet of ,1 mortgage “ Older of a eouit ” means aDy 
judgment, deeioe, wut ot e\eeulion or scquestiation, adjndieatmn in 
bankinptcy, oi other ordei 01 pieces ot 01 issuing tiom a court of 
competent juiiMhction. or any ordei of the Chanty t'ommissioners, whereby 
anv mteiest. 111 land is 01 may he affected, and for other definitions, see 
ibid , and see titles Uankhuptct a\d Insoi.vevot, Vol II, pp 110, 111; 

Execution, Vol XIV , p 70 

(m) Itodqer v Harnson, [1803] 1 Q B 101 C A 

(n) Yorkshire Registries Act, 1884 (47 &> 48 Viet. c. 54), s 7, see 
Ilattison v Ilobson, (1896) 2 Ch 403 ; Mends? Whilelcy, [1912J 1 Cli 735, 

C. A., and see title Lien, Vol. XIX., p 31. 

( 0 ) Yorkshne Registries Act, 1884 (47 & 48 Viet e 54), s 7 For form 
of inemoiandum, see Enejclopaedia of Forms and Precedents, Vol XI , 
p 294 

(p) Yorkshire Registries Act, 1884 (47 & 48 Viet c 54), s 28 A? to 
the corresponding provision in the Middlesex Registiy Act, 1708 (7 Anne, 
c 20), see p 302, ante. 

(q) Yorkshire Registries Act, 1884 (47 fr 48 Viet c. 54), e 30, see 
p. 305, ante 

(r) Yorkshire Registries Act, 1884 (47 & 48 Viet c 54), s 5 

(s) Jbtd , s 6, where tho matters to be contained in memorials of various 
classes of documents are specified. As to meraonals in Middlesex, see 
p 302, ante For forms for use m Yorkshire, see Encyclopedia of Forms 
and Precedents, Vol. XI, p 291 The stamp duty on a memorial of a 
deed is 2s. 6d„ or such lessei duty as is payable on the instrument itself 
(Stamp Act, 1891 (54 & 55 Viot. 0 39), Schedule “Memoual”); but no 
duty is payable when the instrument enrolled is a will or codicil. Under 
tho Yorkshire Registries Act, 1884 (47 & 48 Viet c. 54), a 5 (1 ) (a), (b), the 
applicant may either register a memorial of a deed, will or other assurance, 
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554 . Subject to the statutory provisions, and to any rales 
made thereunder, any person may inspect and search the register 
and indices, and may take copies thereof or extracts therefrom; or 
an official search may be requisitioned, and a certificate of the 
result, under the soal of the registry, obtained. The certificate is 
receivable in evidence (/). Provision is also made for obtaining 
certified copies of or extracts from the register (a); and solicitors, 
trustees, and other persons in a fiduciary position are protected 
against any error arising from reliance on certificates of search or 
ceitified copies of documents (b). 

555 . All assurances entitled to be registered have priority 
according to the date of registration, and not according to the date 
of the assurances or of their execution (r); and this is not, as in 
Middlesex, merely the pnmd facie i ulo \d) ; it is the absolute rule, 
save only in the .case of fraudulent or voluntary assurances. Thus, 
a subsequent purchaser or mortgagee who legisters first has 
priority over au earlier unregistered assurance, notwithstanding 
that ho took with actual notice of it (r); and a subsequent 
purchaser or mortgagee who gets in the legal estate does 
not thereby acqune priority over an earlier registered equitable 
assurance (/) But legislation does not give piiorilv in case of 
fraud; and a person taking without valuable consideration cannot 
by registenng Ids assmance obtain any further piinnty o v pro¬ 
tection than would belong to his gi an tor (q ). Moreover, registration 
itsolf is not notice to others of the registered assurance (/t); hence, 
further advances made under a registered mortgage originally framed 
to cover them have piiority over a subsequent registered mortgage, 
unless, at the lime when they wero made, the earlier mortgagee had 

or of a pjivato Act, or may register such deed, will or other assurance, at 
lull length, or a King’s printer's copy of such Act If a deed or copy of a 
will is enrolled at full length, no stamp is required Under ibid , s 5(1) (c), 
a momoianduni of charge, caveat (see the text, infra), notice, or affidavit 
must be enrolled at tall length Tlie stamp duty on a momoiandum of 
lien or < barge is 6rf per cent ad valoiem on the amount due, and, on an 
affidavit of intestacy, 2s fid No stamp is required on a caveat. For foes 
payablo on registration, and foi copies and searches, see Encyclopaedia ol 
Forms and Precedents. Vol. XI., p 278. 

(t) Yoikshiie Rogistnos Act, 1884 (47 & 48 Viet. c. 54). ss 19, 20 

(a) Ibid , s. 22. 

(b) Ibid , s. 23 

(c) Ibid , s. 14. In the case ofja vendor’s lien or a charge by deposit of 
deeds, a memorandum can he registered hence it must be registered in 
older to secure pnoiity (tbul, s 7 , Baihbon v. Hobson, [ 1896] 2 Oh. 403). 

(d) See p 304, ante. 

(e) Yorkshire Registries Act, 1884 (47 & 48 Viet c 54), s. 14, which 
specifies “actual or constructive notice ” , but if actual notice does not 
postpone the subsequent incumbrancer who registers first, clearly con¬ 
structive notice cannot 

(A 1 bul, s. 16. This means that tacking is not allowed, see title 
Mon rOAUB, Vol. XXI., p. 337. 

(g) Yoikslnro Registries Act, 1884 (47 & 48 Viet c. 54), s 14 

(h) Ibid , s. 15, made registration actual notice, but this provision 
interfered with banking advances, and it was immediately repealed 
(Yorkshire Registries Amendment Act. 1885 (48 & 49 Viet, c 20), s 6); 
seo Mank* v. Whtteley, 11912] 1 Ch. 735, 0. A. 
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received notice of the subsequent mortgage otherwise than by the s*ct. 2 
mere registration thereof (t). The result is that purchasers and Transfer by 
mortgagees must search the register before paying their money, save Assurance, 
only where a further advance is being made under a registered 
mortgage which already covers it. 

556 . A person interested in land in any of the three Ridings Caveat 
can register a caveat in favour of any person named therein, 
specifying the time for which it is to remain in foice. An 
assurance made witlnn such time by the porsou registering the 
caveat 111 favour of the peison mimed tlieiem lias priority as 
though it had been registeied upon the date on which the caveat 

w r as registered (l). Thus, a vendor or mortgagor can by registering 
a caveat guarantee the purchaser or moitgagee against further 
dealings with the property to his prejudice. 

(m.) Unijuni fati 

557 . No lease ( l), grant, or convej .nice of, or charge out of or reposes <ii 
upon lands compnsed 111 certain parts (m) of the Bedfoid Level (n) nitration 
is valid for the purpose of entitling the grantee to the privileges 
conferred on owners of lands within the Bedford Level ( 0 ), and for 

other statutory (p) puiposes, save from the time that it is entered 
on the Bedford Level Register (q). Such entry, indorsed upon the 

( l ) See title Mom-gage, Vo] XXI, pp 337. 338 

(A.) Yoikshire Regisines Amendment Act, 18S5 (48 & 49 Viet c 26), 
b 3 As to tlie ioim of such caveat, sec dud , Encyclopedia oi Korins 
and Pmcedcnts, Vol XI , p 293 As to repudiation ol caveats, see 

Yoikshne Hegi&tiies Act, 1884 (47 & 48 Vn t c 31), s 6, and see 

note(i-), p 305, ante 

ll) As to registialion of leases of lands m the Bedford Level, see title 
Landlord and Tenvnt, Vol XV11I , pp. 401, 402 As to the effect of 
not registering a lease, sec ibid , p 401, note (/) 

(m) For iegistiation pin poses the opeiatiou of Mat (1661) 15 Car 2, 
e 17 (sec the text. t«/m) lias been icstucteil by the Noith Level Act, 

1857 (20 & 21 Viet c oix ), s 45, and the Middle Level Act, 1862 (25 & 26 

Yicfc. c clxxwm), s 10, wlneli cxemj)1 lamls m the Noith and Middle 

Levels, and, by the latter piovision, iegistiation of documents m the 
Registry only applies to “ Adveinuieis’ Land" situated within tin .South 
Level, being those pails of the fens in the counties of Norfolk, Suffolk, 
the Isle of Ely, and (Iambildgo which lie on the east of the old Bedford 
Level and the river Ouse 

(n) As to the areas known as the “Bedford Level” and “ Adventuiers' 

Laud,” and the " Gxeat Level of the Fens,” of which the Bedfoid Level 
formed a pait, see Wells, llistoi y of the Bedford Level (London, 1830 ed ), 
and see Encyclopaedia oi Foiuis and Pieeedents, Vol XI, pp 278, 279 

(o) By stat (1664) 15 Car 2, c 17 An unregistered assurance is valid 
for all puiposes and, apparently, against all parties, except for the pui poses 
referred to m the text, supm (IPiilis v Biown (1839), 10 Sim 127) An 
omission to register an assuiance does not avoid it as between the parties 
thereto; it only renders it liable to be postponed to a subsequent 
assurance which is registered (Hodson v Shaipe (1808), 10 East, 350) 

(p) I e , the purposes of stat (1664) 15 Car 2, c 17; see note (o), supra ; 
and seealso R v Bedfoid Level (Gorpoialion) (1805), 6 East, 356; Ghlderi 
v. Childers (1857), 1 Be G & J 483 

(q) Stat (1664) 15 Car 2, c 17, s, 8 The Register is kept at tho office 
of the Bedford Level Corporation, “ The Fen House,” Ely. As to tho 
corporation, see ibid , s. 2 As to inspection of tho register, regulations 
governing registration, and proof of succession on intestacy or under 
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registered instrument, is as effectual as if the original register were 
produced (r). 

Sect. 3 Transfer by Registration of Title. 

Sub-Sect 1 —The Jtei/utcr 

558. The office of Land Registry is established under the Land 
Transfer Acts, 1875 and 1897 (s), for tho purpose of registering the 
title to land, and onabling land to be transferred and mortgaged by 
registered disposition (t). 

In general, regulation is volunlaty, but in any county or part of 
a county where legislation of title is compulsory on sale, a person 
cannot acqiuie tho legal estate, under a conveyance on sale, of freehold 
land (a), or, in certain cases, undei an assignment on sale or lease of 
leasehold land (r), unless he is rcgisteied as proprietor. At present 
compulsory registration is confined to the County of London (iv). 

devise, and, as to tecs payable for seat (lies, legist tali on, entry of plans, 
eeitituatc of enrolment, copies or extracts, and abstiacts of title, see 
Encyclopedia of Forms and Precedents, Vo) XI, pp 280, 281 

(0 Stat (1004) lo Car 2, c 17, s 8 

(i) 38 & 39 Viet c 87, (10 & 61 Viet c 05 'i lie olhee is in Lincoln’s 
Inn Fields, London Pi ovision is made Joi the establishment of distant 
legistnes (Land Transit*] Act, 1875 (38 & 39 Viet < 87), ss 118—122. 
Land Transfer Act, 1807 (00 A' 01 Viet c 05), s 22 (8)), but m pi active 
legislation is almost confined to the compulsoiy aiea, and the necessity 
for district registries lias not ansen Regisiiation ol title was mtioduced 
by Lord Wlstbuky in the Laud Registiy Act, 1802 (25 A 26 Viet e 53) 
Under this Act legislation might be made eitbei with or without an 
indefeasible title The system did not meet with success, and it was 
leplacod by the Laud Transfer Act, 1875 (38 & 39 Viet c 87) This 
stopped further legislations utidei Loid West bulk’s Ac t (Land Transfer 
Act, 1875 (38 & 39 Viet e 87), s 125. as to re-iegisli.ition under the Land 
Transfer Act, 1875 (38 & 39 Yict e 87), sec ibul , s 126 , Land Transfer 
Act, 1897 (00 & 61 Viet c 65), Belied I ), but legislation undei the 
Land Transter Act, 1875 (38 & 39 Viet c 87), was tittle used until 
supplemented, as rcgaids London, by compulsion uudei the Laud Transfer 
Act, 1897 (00 A 61 Viet c 65) The whole system of registration of title 
is still the subiect of discussion (see Report ol 1911 of the Royal Com¬ 
mission on the Land Tianstor Arts), and, if it is continued and extended, 
considerable modifications in the present system will piohably bo made 

(f) As to specific performance m legaid to registered land, sec Land 
Transfer Act, 1875 (38 A. 3!) Viet e 87), ss 93, 94, which empower the 
romt to summon beloie it dll or any parties who have registered estates 
or lights or have ruteicd notices, cautious oi inhibitions against the 
registered title, and provide* for the costs of paities so summoned 

(u) Land Transiei Act, J897*(60 & 01 Viet c 65), s 21) (i) As to 
“ conveyance on sale,” see ibid , s 20 (2). As to the eflcct of compulsoiy 
registration, see Capital and Counties Haul:, Ltd v Rhodes, [1903j 2 Oh 
631, 057, 0 A. 

(v) I e , an assignment, on sale* of a li ase oi undei lease having at least 
tony years to run, or two lives ^ ot to tall m, and a giant of a lease on under¬ 
lease tor forty years oi more, or ioi two or rnoic* Jives, if capable of regis¬ 
tration , see title Imndloiid ani> Ten\ vr, Yol XVIII , p 402, Land 
Transit r Rules, 1903, n 08- 70 (Slat li A O Rev, Vol VII , Land 
(Regislumm), England, p 44, abend, as icgaids i 70, Stat li AO, 
1908, p 421) 

(ic) Fox the Oiders in Council making registration compulsory m London, 
see Bnekcl.de and Slicldon, Land Tiansier Acts, 2nd ed , pp 533—536; for 
the dates, l.mgixig from the 1st January, 1899, to the 1st November, 1900, 
when the oiders came into operation m different parishes, see \bid., pp. 55 




Part VI.—Transfer of Land Inter Vivos. 

In districts where registration is not compulsory, land can be 
removed from the register (x). 

559 . Eules for the regulation of the registry, and for carrying 
the Land Transfer Act, 1897(i/), into effect, and as to the fees paj able, 
are made by the Lord Chancellor, with the advice and assistance 
of a Eule Committee (z). 

The registrar has extensive powers m the conduct of tiie business 
of the legistry, including power to frame forms and to summon 
witnesses (a), subject in certain cases to appeal to the eomt(&). 
He is protected in respect of acts bond fide done in the oxmcise or 
supposed exercise of Ins powers (c). 

560 . The register consists of tlnee portions—the piopeitv 
register, the prop) ictoi ship icgistor, and the charges rcgistr (</;. 

The propeily icgistoi contains the description ot the land com- 
pused in each title, with aiofoience to the hied pi in of the land, 
and any necessary notes relating to the owneislnp of mines and 
minerals; to exemption from liabilities and mteiests wine 1 1 aie not 
incumbrances and do not requite registration; and to easements 
and restrictive covenants for the beneht of the land, and othei like 
matteis (<’). 

—57, and for the pioceduie lor revoking or extending compulsory registra¬ 
tion, gee tlie Land Transfer Act, 1897 (00 & 61 Viet c 05), b 20 (4)—(12) 
Compulsory registration does uoi extend to incorpoieal hereditaments, or 
to mines and minerals apart lmiri the surface, or to an undivided bhare 
of land, or to inter mixed iiecholds where indistinguishable from land of 
othei tenuie, or to eoipoie.il hereditaments parcel ot a manor and included 
ill the sale of the mauoi as Mich (Land Tiansfer Act, 1897 (00 A 61 Viet 
c 65), s 24 (1)) 

( jc ) Land Transfer Act, 1897 (60 A 61 Viet c 05), s 17 (!) 

(y) GO A 61 Viet c 65 

(e) Land Tianstcr Act, 1875 (38 A 39 Viet c 87), as 111 112, Land 
Tiansfer Aid. 1897 (60 A 61 Viet o 65), s 22 (2)—(6) The present 
rules aie the Land Tiansiei Rules, 1003 and 1908, see Encyclopaedia of 
Forms and Piecedents, Vol XVI, pp 733 et t>eq As to the lees payable 
in the legistry, see Land Trauslei Fee Onlei, 1908 (Stat RAO, 1908, 
p 435) As to solicit'd s' jemimeiation, bee Land Tiausler Rules, 1903, 
r 330, as alteied by Land Transfer Rules, 1908, and Sched Jf to each 
act ot mles, and see title Solicitors 

(а) As to the registrar and his stafl. and his powcis, sue, generally, Land 
Tram-lei Act, 1875 (38 A 39 Viet c 87), ss 10b—110, Land Tiansior 
Act, 1897 (60 A 61 Viet c 65), s 22 (1) As to seivier of notices, see 
Land Transfer Act, 1875 (38 A 39 Viet ft 87), ss 89—92 

(б) As to the “court,” see Land Tiansiei Act. 187.’ (38 A 39 Viet 
c 87), ss 114—117, and, as to appeals, see Land Tiansier Rules, 1903, 
ir 296—312 , a new rule (r 301) being substituted by the Land Transfer 
Rules, 1908 For a list ot matters m wlucli an appeal irom the registrar 
lies, r* m winch independent application can bo made to the oouifc, see 
Brickdale and Sheldon, Land Tiansiei Acts, 2nd cd , p 464 

(c) Land Tiansfer Act, 1875 (38 A 39 Vid r 87), s 86 

(d) Land Transfer Rules, 1903, r 2 As to the aiiungomcnt of the 
legistei ami the index map, sec. ibul , ir 9, 11, 12. Clerical errors in the 
register mav be corrected by the registrar (ibid , r 15) As to substantial 
errors, see ibid , r 16, and see p. 322, )>0bt 

(?) Land Tiansfer Rules, 1903, r 3, and, as to liabilities and interests 
not icquiring legislation, see p 311, post The entiles ior the register 
and the plan are drawn and Bottled by the registrar, and, unless the 
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The proprietorship register states the nature of the registered 
title, the name, address, and description of the registerod proprietor, 
and any cautions, inhibitions, and restrictions affecting his right 
of disposition (/). 

The charges register contains incumbrances, including notices of 
leases and of estates in dower and by the curtesy, and entries 
relating to covenants, conditions, and other rights adversely 
affecting tho land (g). 

561. The register is not open to public inspection. Only tho 
registered proprietor of a laud or charge, and persons authorised by 
him, or persons interested, are entitled to inspect it, but persons 
interested in tbe adjoining land, or any charge tlieieon, can inspect 
tho property register and the filed plan of any title An official 
search can bo requisitioned and a certilicate of the result obtained (/i). 

562 Only land winch is of freehold lemue, or winch is lease¬ 
hold held uudor a lease deuved either immediately or mediately 
out of land which is of fieeliold temuo, can bo lcgisteied (i ); and 


registrar thinks it unnecchnary, approved by the applicant or lira solicitor 
(Land Transfer Rules 1908, i 40) As to leasehold land, see ibul, r. 5 
The oidnanoo map, on the hugest scale published, is the basis of all 
registered desenpiious of land (Land Tiansler Aet, 1897 (60 & til Yict. 
o 60), s 14, Land Tiansler Rules, 1903, r 269) The land is dusenbed 
by means of the map, together with Ruch veibal particular as the appli¬ 
cant for registration may desire, and the iegisliar (or tho court) appiovos 
(Land Transfer Aet, 1897 (60 & 61 Yrot e 63), r It) In general, the 
mapmdreatesgeneral boundaries only (Land Tiansler Rubs, 1903, r 274), 
but, on notice given to the owner and oeeupieis of adjoining hinds, the 
precise bound,mes can be determined and delineated in the plan (ibid, 
rr 272, 273), and, as to the plan and description, see, fuither, ibid, 
rr 270, 271, 275—282 Additions to or removals from tho land are, 
where practicable, to be noted in the propeity register and maiked on 
the filed plan (i bid , r 4) Where it is pioved to the satisfaction of tho 
registrar that the right to mines is vested in the propnetor of the land, a 
note may be entered on the property register that they are included m the 
registration (Land Translei Rules, 1903, r 213), or, if they are seveiod, a 
note that they aro excluded (ibid , r 214) 

(f) Ibid , r 6 

(g ) Ibid , t 7 , and see p 311, post 

(h) Land Transler Act, 1875 (33 & 39 Viet, e 87), s 104, Land 
Transfer Aet, 1897 (60 & 61 Yicfc c 65), s 22 (7), Land Transfer RuIcr, 
1903, rr 14, 284—295 But the index map and list of pending applications 
are open to public inspection (ibid , r 14), and an olficial search of the 
index map can be obtained (i bid*, i 283) 

(t) Land Tiansler Act, 1870 (33 & 39 Viet o 87), s 2 For this 
purpose customary freeholds, if admission or any act by the lord is ncees- 
saiy to perfect the title of a puichaser from the customary tenant, are not 
fieeliold (ibid ) As to customary fieeholds, see p 149, ante , as to regis¬ 
tration contraiy to the provisions of tho Land Transfer Act, 18,75 (38 
& 39 Yict c 87), s 2, see Land Transler Act, 1897 (60 & 61 Viet c 05), 
Sclnd 1 ; as to cases where lands ol different tenures aie intermixed, 
see Land Transfer Act, 1875 (38 & 39 Yict c 87), s 67 , Land Transfer 
Rules, 1993, r 87 For the puiposcs of the Acts, “ land ” includes all 
hereditaments, corporeal and xncorpoieal (Land Transfer Act, 1897 (60 & 
61 Yict e 65), p 21(1)), compare p 157, ante As to the registration of 
Crown lamb and foreshore, 6ee Land Transfer Act, 1875 (38 & 39 Viet 
e 81), Bb 65, 66 , Land Tran fer Act, 1897 (60 & 61 Yict c 65), Schcd. 1 , 
Land Tiansfej Rules, 1908, r. 22; and see title Constitutional Law, 
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leasehold land cannot be registered unless it ib held on lease for 
a life or lives, or determinable on a life or lives, or for a term of 
years of which more than twenty-one are unexpired at the time of 
registration (A). A term created for mortgage purposes cannot be 
registered (l). 

563. The register is intended to contain a statement of the Rights 
existing proprietorship of the land and of the incumbiances upon deemed not 
it (in) , and, generally speaking, all rights of third porsons in 
respect of the land which are exercisable against the pioprietor mciipabie ot 
are incumbrances. But owing to the difficulty of giving an exact entr y- 
representation of all such rights, certain classes of them are deemed 
not to be incumbrances, and the land is subject to such of these as 
are for the time being subsisting in relation to it although they 
are not entered on the logistor. They include incidents of tenure, 
death duties, land tax, tithe rentchaige, easements, -rights to mines 
and minerals created before registration, sporting and manorial 
lights, franchises, and leases or agreements for leases and other 
tenancies not exceeding twenty-one years; and also rights aequned 
or in course of being acquired under the Statute of Limitations (u). 

A restrictive condition may at any lime he legislored as annexed Regulation 

—-— -- ----- ot icstrictive 

Vol VII, pp 113,177 etecq , 258, note (a) As to the registration of special conditions 
hereditaments, Midi as advmvsons, rents, and mines severed hom tin 
Hinfacc, see Land Tiumfei Act, 1875 (38 & 39 Viet c 87), s 82, Laud 
Transfer Act, 1897 (00 & Cl Viet, e 6f>), Soiled I , Land TrHinder Rules, 

1903, rr 71—76, and as to registration of eellais, flats and undivided 
shares of land, ibul, it 71— 77 

(A) Land Transfer Act, 1875 (38 & 39 Viet, e 87), sll A lease and a 
rcversion.uy lease separated by not more than a month, and belonging 
beneficially to the same person, aio treated as one lor the purpose of this 
provision and the iules (Land Transfer Rules, 1903, r 66) 

(l) Land Transfer An, 1897 (60 A 61 Viet e. 65), Sched I, altering 
the Land Transfer Act, 1875 (38 A, 39 Viet c 87), s 11 

(m) Incumbrances, conditions, and other burdens (including fee farm 
grants, or other grants reserving rents or services) are entered in the register 
in accordance with the title produced (Land Tiansfer Rules, 1908, r 43) 

(n) Land Tiausler Act, 1875 (38 & 39 Viet c* 87), s 18, as amended by 
the Land Transfer Act, 1897 (60 & 61 Viet e 05), Selied. 3 ; and under 
the Land Tiansfer Rules, 1903, r 255, appurtenances are not mcunituanees. 

But exemption from land tax or tithe rentehmge can be noted on the 
register, if proved to the satisfaction of the registrar (Land Ti.mster Rules, 

1903, r. 212); and it can also bo noted that no succession duty is owing 
on a certificate to that cited, from the Inland Revenue CommiRBioneis 
(ibid. , as to registered charges, sec Lapd Transfer Act, 1875 (38 & 39 
Viet c 87), r 83 (8 )) Further provision as to death duties is made by 
the Land Tiansfer Act, 1897 (60 & 61 Vid c. 65), s 13 , see Land Trausier 
Rules, 1903, rr. 208—211 On applications for icgistration witn an 
absolute title, or to registci a transmission, the registrar muBt mqmie as to 
succession or estate duty, and, if any liability to these exislB or is capable 
ot aruhng, it must be noted on the register; otherwise, save in certain 
cases under possessory or qualified titles, it does not affect a bond fide pur¬ 
chaser for full consideration Rights to mmcR and minerals acquired after 
registration (see note (e), p 309, ante ) must, for safety, be protected by 
registiatiun (see Land Transfer Act, 1897 (60 & 61 Viet c 65) Sched. I). 
and the registrar may enter notice of any of the foregoing liabilities, 
rights or interests the existence of which is proved to his satisfaction 
(Land Transfer Act, 1875 (38 & 39 Viet, e 87), s. 18 , Land Transfei Act, 

1897 (60 & 61 Viet. o. 05), Sched. I.; Land Transfer Rules 1903, r 215). 
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to the laud, and the registered proprietor for the time being is 
deemed to be affected with notice of the condition ; hut the condition 
may be modified or discharged by the court on proof that this will he 
honeficial to the persons principally interested in its enforcement (o). 

Sttb-Slct 2 -Who may Apply for Registration. 

564. Any person can apply for registration of freehold land 
who is entitled for his own benefit, at law or in equity, to an 
estate in fee simple, whether subject to incumbrauccs or not, also 
any person who has contracted to buy for his own benefit such 
an estate, or who is capable o! disposing of such an estate for 
his own benefit by way of sale (p). Similaily, any person can 
apply for the registration of leasehold laud who is entitled for 
his own benefit, at law or in equity, to leasehold land capable of 
registi ation, whether subject to incumbrances or not; and so also may 
any peison who has contracted to buy for his own benefit such lease¬ 
hold land, or who is capable of disposing of such leasehold land 
for his own benefit by way of sale (q). Several persons entitled for 
their own benofit, concurrently or successively, to such estates and 
interests as would make up an estate suitable for registi ation can 
be registered as joint proprietors (r). 

565. Under the foregoing provisions the applicant for registi ation 
must be entitled to the land for his own benefit. Provision is also 
made for registration of settled land and land held on trust for sale 
Settled land may, at the option of the tenant for life, he registered 
either in the name of the tenant for life, or, where there aro trustees 
with power of sale, in the names of the trustees, or, where theic is 
an overriding power of appointment of the fee simple, m the names 
of the donocs of the power (s). The rights of the persons beneficially 
interested must be protected by proper lestiictions or inhibitions (t). 
Subject to those, the registered proprietor can exercise liis statutory 
rights of disposition, but otherwise the, intei ests of the persons for 


(o) Land Transfer Act, 1875 (38 & 39 Viet c 87), s 84, as alteied by 
the Land Transfer Act, 1897 (CO & 61 Viet c 0.")), Schcd I , see Land 
Transfer Rules, 1903, r 223, Land Transfer Rules, 1908, r 20 As to 
when the court will exeiciso this power, see Ground Rent Development Vo , 
Ltd v West, [1902] I Ch 674 As to the effect of the registration oi 
restrictive covenants as between purchaser of different plots, or against 
the common vender, see }VilM y St John, [1910] 1 Ch 325, C A ; and 
see title Sale op Land 

(p) Land Transfer Act, 1875 (38 & 39 Viet c 87), s 5 In the case of 
land contracted to be bought, the vendor must consent to the application 
{ibid.; Land Tiansfer Rules, 1903, r 21) As to pm chase from trustees 
loi sale, see the Land Transfer Act, 1875 (38 & 39 Viet c 87), s 68. As 
to registration of a county council or their transfciees in respect of small 
holdings, see the Land Transfer Act, 1897 (60 & 61 Viet c 65), s 19, 
title Small Dwellings and Small Holdings. 

iq) Land Transfer Act, 1875 (38 & 39 Viet, c 87), s 11, and seo 
note (p), supra 

(r) Land Transfer Act, 1897 (60 & 61 Viet c 65), s 14 

(a) Hud, s. 6 ; see Land Transfer Rules, 1903, rr 78 — 82 , title Settle¬ 
ments. 

(f) Lard Transfer Act, 1897 (60 & 61 Viet c 65), s 6 (2). 
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the time being entitled under the settlement are not affected by the 
registration (a). 

566 . Where laud is held on trust for sale, or any trustee, 
mortgagee, or other person has a power of sale, the trustee or other 
person having such power may apply to be registered as proprielois, 
with the consent of the persons, if any, whoso consent is required 
to the exercise of the trust or power of sale (l>). 

Sub-Skcw ’ 3 — Effect ,of Registration 

567 . Fieohold land can he logistered with an absolute, a 
possessory, or a qualified title; leasehold land can be registered 
with an absolute title, with a good leasehold title, with a possessory 
title, or with a qualified title. 

568 . The first registration of freehold land with an absolute 
title enables the registeml proprietor to sell an estate in fee simple, 
subject ( 1 ) to registered incumbrances; ( 2 ) to incidents of tenure, 
easements, and other liabilities which are not treated as meum- 
lmincos on the register, unless the contrary is expiesscd, (3) where 
the legisteied piopnetor is a trustee, oi other person not entitled 
for his own benefit, to any unregistered estates, rights, or equities 
enforceable against him, but fieefiom all other estates and mteiests, 
including ^rights of the Crown (r). 

569 . Eegistiation with a possessory title does not prejudice 
adverse rights exiting or capable of arising at the time of registra¬ 
tion ; but otherwise it has the same effect as registration with an 
absolute title. The result is that the title prior to icgistration can 
be impeached, but not the title after registration (d). Hence, on a 
sale of land registered with a posscssoiy title, the title off the 
register prior to registration must be examined in the usual way 
from the date fixed by law or agi eement as the commencement 
of title. 

570 - Where the applicant for registi alion with an absolute title 
shows a good title save for some specific defect, any lights arising 
by reason of such defect may be excepted from the effect ot regis¬ 
ti ation, but otherwise the registered title is absolute. This is a 
qualified title ic). 


(a) Land Tiansfcr Act, 1897 (60 & 61 Viet. c. 65), s. 6 (8) As to raising 
money lequired for charges, see ibid , s. 6 (7) 

(b) Land Tiansfcr Act, 1875 (38 & 39 Viet c 87), s 68 As io 
registration of chanty lands under this provision sco Land Tiansfcr 
Rules, 1903, ir 83 86, 257, and sco title Charities, Vol IV, pp. 
216, 247. 

(c) Land Tiansfcr Act, 1875 (38 & 39 "\ id c 87), ss 7, 95, 90 Registra¬ 
tion \csts appurtenances in the regisleied piopnetoi (land Transfer 
Rules, 1903, i 254) 

(cZ) Laud Mhansiei Act, 1875 (38 &: 39 Viol c 87), s 8 In a compulsory 
aiea it is sufficient to icgistei with a po**obsoiy title (Land Transfer Act, 
1897 (60 & 01 Viet c 65), s 20(3)). As to the possible danger of relying 
on a possessory title, see ilat shall v JRobnlson (1905), 50 Sol. Jo 75 
(e) Land Tiansfcr Act, 1875 (38 & 39 Viet. c. 87), s 9 , Land Transfer 
Rules, 1908, l. 36. 
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571. The registration of leasehold land (/) with an absolute 
title vests in the first registered proprietor the possession of the 
demised land for all the team of the lease, subject (1) to the implied 
and express covenants and obligations incident to the leasehold 
estate, (2) to registered lucmnbrances ; (3) to easements and other 
liabilities which aie not floated as incumbrances, unless the con¬ 
trary is expressed on the legister ; (4) where the registered 
propiietor is a trustee, or other person not entitled for his own 
benefit, to any unregistered estates, rights, or equities enforceable 
against him; but free from all other estates and interests, including 
rights of the Crown (g). Thus an absolute title implies, List, that 
the lease is well granted by a person entitled to grant it, and, 
secondly, that the lease is vested in the registered proprietor. 

572. A good leasehold title only implies that the leasehold 
interest, whether well created or not, is vested in the registeied 
proprietor; and registration with such a title does not piejudice 
rights adveise to the lessor’s power to grant the lease, hut other¬ 
wise it has the same effect as an absolute title (h). 

573. A possessory leasehold title conesponds to a possessory 
freehold title: it does not prejudice rights adveise to the title of 
the fust registeied propiietor winch are existing, or capable of 
arising, at the time of registration; but otherwise it lias tho same 
effect as an absolute title (i). 

574 Where the title of the applicant is subject to some specific 
defect, any rights arising by reason of such defect may be excepted 
from the effect of registration, but otherwise the legisteied title is 
absolute. This is a qualified leasehold title (A). 

Sub-Sect 4 Appluutum jar lie<jtsbati>m 

575. The application for registration must bo in writing, and 
must state whether an absolute or possessory title is required (l) 

The application must, unless the registi ar otherwise directs, he 
accompanied by all such original deeds and documents relating to 
the title as the applicant has in his possession or under his control, 
including opinions of counsel, abstracts of title, contracts for or 
conditions of sale, lequisitions, replies, and other like documents; a 
copy or sufficient nbstiact of the last document of title, not being a 

( f) The registrar, on proof of, the determination ot a lease of registeied 
leasehold land, notes the same on the register (Laud Transfer Act, 1875 
(38 & 39 Viet e 87), s 20; Land Tiam-fer Rules, 1903,rr 218,221,222) 

(g) Land Transfer Act, 1875 (38 &, 39 Viet, o 87), s 13, as altered by 
the Land Tiam-fer Rules, 1903, r. 55, and see also ibid , ir. 00, 61 Where 
the lease contains a prohibition against alienation without licence. nghtB 
arising on alienation without licence are excepted from the effect ot the 
registration (ibid , i G2) The registrai may enter a restriction protecting 
the restraint (Land Transfer Rules, 1908, r 41) 

(h) Land Transfer Rules, 1903, rr. 62, 66. 

(>) Hud , r. 57- 

(k) Ibid,, rr. 58, 59. 

( l) Land Transfer Rules, 1908, r 18. As to application by, and other 
proceedings on bobalf of, persons under disability, see the Land Transfer 
Act, 1875 (38 & 39 Viot. c 87), s 88 , also ibid., ss. 76, 77,87. 
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document of record; and sufficient particulars, by plan or otherwise, 
to enable the land to be identified on the ordnance map 01 Land 
Registry general map (m). 'When the title has been examined and 
all preliminaries satisfied, the registiation is completed as of the 
day on which the application was delivered («). 

An intending applicant for registration may seeme priority of 
registration by lodging a piionty notice at the registry and making 
his application within fouiteen days or such fuither time as the 
registrar allow s(»); after his application has been made, he can 
effectually tiansfer or charge the land, subject to prior lights 
obtained by registration (p). 

576 Any person having or claiming such an interest in land as 
entitles him to object to any disposition Iheieof being made without 
his consent may lodge a caution against registration of the land (7). 

Stjr-Fj.'t 5, -Vroo/ of Title 

577. Before registration of an absolute title to fieehold land, the 
registiar must approve the title to the fee simple (?•). Befoie regis¬ 
tration of an absolute leasehold title, he must approve the title both 
to the leasehold and to the fieehold, and to any intcimediate lease¬ 
hold that may exist; and beforo registiation of a good leasehold title 
he must approve the title to the leasehold inteiest (*). 

For this purpose the title shown by the documents accompanying 
the application is examined by or under the supeimtendence of the 

(,a) Land Tiansfer Rules, 1908, r 19. As to apphoitions by ooipora- 
tiouR, see Land Transfer It id op, 1903, r 256 In the case of leasehold land, 
the lease itseli, il ui the applicant’s possession 01 control, must he debt ered , 
m other cases, a copy or abstiact, or other sulheicnt evidence ol its 
contents (Land Tianslei Rules, 1903, 1 51) As to applications, see, 
iurther, tlnd, 11 317—321 Evidence of value may be requited for the 
pmpose ol a^eeilaming the fees payable '{ibid , r 330) All documents 
ot title in list, il requned, he disclosed by affidavit or declaialion (Land 
Transfer Act, 1875 (38 & 39 Viet c 87), s 70 , Laud Tiansfer Rules 1908, 
r 44 , and see Land Tiansfer Rules, 1903, r 341), and the registiar can 
enlorce the pi eduction of documents m the possession ot thud poisons, d 
the applicant 01 any liustee foi him is entitled (0 production (Laud Transfer 
Act, 1875 (38 & 39 Viei c 87), s 71) Sufficient documents must bo 
pmduced to the iegihtiai and marked by him with notice oi 11 -gistJation to 
ensuie that 11 m tact of legist ration cannot he concealed hom futiue 
purchasers {ibid , s 72, Land Transtei Act, 1897 (60 & G1 Viet c 05), 
Selied I ) As to production and inaikmg of deeds on application lor a 
possessmy title, see Laud Tiansfei Rules, 1908, 11 45, 40 As to costs 
of applications for legistutmu and otlipr proceedings in the rogistiy, see 
Laud Tiansfer Act, 1875 (38 & 39 Viet c 87), si 73 , Laud Tmnder 
Rules, 1903, r 334 

(n) Land Tiansfer Rules, 1908, r 47. 

(o) Land Transfer Rules, 1903, r 95 

(p) Jbul , r 96 

( 7 )*Land Tiansier Act, 1875 (38 & 39 Viet 0 87), ss 60—01, Land 
Tianstei Rules, 1903, rr 88 —94 

(>) Land Tiansfer Act, 1875 (38 & 39 Viet, c 87), s 6 ; Land Tiansfer 
Rules, 1908 , r 35 15 of ore legistenng a purchaser the icgistrar must 

see that the same .‘•tamp duties have been paid as if the disposition to 
the purchaser were unregistcied (Land Tiansfer Act, 1875 (38 & 39 Viet, 
c. 87), s 83 (7)) 

(s) Land Tiansfer Rules, 1908, r. 53 Where the original lessee is the 
applicant, see ibid , r. 54. 
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registrar in accordance with the usual conveyancing practice (t); 
but he may modiJv the examination in such manner as he 
thinks fit (1) where the land lias been sold or purchased under an 
order of the court; (2) where the first registered proprietor was a 
purchaser on sale, and he lias been registered with possessory oi 
qualified title for six years; and (3) where it appears to the registrar 
that the title lias been sufficiently investigated on a transaction for 
yalue (a). 

Advertisements are, in general, required to be issued (b), and any 
person may object to the legislation(c). Any such objection is 
determined by the legistiai, subject to appeal to the court (»/). A 
qualified titlo cannot be legistered save on the applicant’s leqnest 
in writing (c). 

578 . An applicant may be registered with a possessory title, if the 
documents aiiord pmnd fane evidence of his right to apply for 
registration as "first proprietor (/). H he has uo documents of 
title, a statutory declaration of possession, if the legistrar is satisfied 
on inquiry or otherwise that he is in possession or m receipt of the 
rents and profits, may be taken as sufficient evidence for this 
purpose (//). 

After registering the possessory title, the registrar may, if the 
documents justify it, with the consent of the applicant, conveit it 
into an absolute title (h), or a note may be entered that the titlo 
will become absolute at the expiration of a particular period, or on 
the occurrence of a particular event (i). 

579 . Upon registration, a ceitiiicate, called the “ land certificate/’ 
is eithei delivered to the registered proprietor, oi, if he prefeis, is 
deposited m the registry (A). Tins states the nature of tho title (l). 

(f) Land Transfer Act, 187,1 (38 & 3 ( J Viet c 87), s 17 , Land Transfer 
Rules, 1908, r 24 Tho registrar may accept a good bolding title (Land 
Transfer Act, 1875 (38 & 39 Vul c 87), s 17 (3) ) Doubtful questions 
oi title may, on the application of any party interested, be releirod to 
the court (Land Transfer Act, 1875 (38 & 39 YioL o 87), ss 74—77) As 
to reierences to counsel, see Land Translci Rules, 1903, ri 313—315, 
Land Tianster Rules, 1908, l 25 

(a) Land Transfer Rules, 1908, r. 27 

( b) Ibid , n 28, 29 For cases where advertisements can be dispensed 
with, see ibid , r 30 

(c) Land Transfer \ct, 1875(38 & 39 Viet e 87), s 17(1), Land 
Transfer Rules, 1908, r 31 

(d) Land Transfer Act, 1875 (38 & 39 Viet c 87), s 17(2), Land 
Transfer Rules, 1908, rr 32—34, 

{ e ) Land Transfer Rules, 1908, r 30. 

(/) Ibid , r 37 

(a) Ibid , r 38 

(it) Ibid , r 39 

(t) Ibid., r. 42 

(it) Land Transfer Act, 1875(38 & 39 Viet c 87), s 10 (as to freeholds); 
Land Transfer Rules, 1903, r 65 (as to leaseholds), as to both, see Land 
Transfer Act, 1897 (60 & 61 Viet c 65), s 8 (5), which provides for 
deposit in the registry, and, as to renewal of certificates, Reo Land Transfei 
Act, 1875 (38 & 39 Viet. c 87), ss 79 , Land Transfer Act, 1897 (60 & 61 

Viet, c 65), s 8(3) The certificate is p/imd fame evidence of the matter 

therein contained (Land Transfer Aet, 1875 (38 & 39 Viet c 87), s 80); 
and, as to cert ificates generally, see Land Transfer Rules, 1903. rr. 258—268. 

(I) See Land Transfer Rules, 1903, Form 66. 
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It must be produced to the registrar on every entry of a disposition 
by the registered proprietor (m), and a note of the entry will be 
indorsed on it; and it must bo handed to a purchaser of the land 
on completion of bis purchase («). 


Sub-Sect 6 - Registered Charges and Lien by Deposit of Certificate. 

580. The registered proprietor can by entry on the register 
create charges on the land, whether for a pnncipal sum or for ap 
annuity or other peiiodical payment, and a certificate of charge is 
delivered to the piopnetor of tho charge (<>) The certificate must 
be produced to the icgistrar on every entiy of a disposition by the 
registoied propiietor of the charge (a). 

A person on whom the right to be registered as proprietor of 
the land has devolved, or by whom it has been acquired, may, by 
observing the prescribed conditions, create a charge before tie is 
himself legistered (6). 

581. Stipulations in a charge placing a restriction on the legis- 
tered proprietor's power of transfer, or affecting registered dealings 
with the land otherwise than by the registration or other protection 
of the charge, are void (c) 

582. Where a registered charge is created on land registered 
with a possessory or qualified title, the operation of the charge is 
limited accordingly (d). 

583. A registered charge can be either cancelled or partly dis¬ 
charged on the requisition of the registuied proprietor of the charge, 
oi on due pi oof ot its satisfaction (<■) 


(?«) Land Transfer Act. 1897 (60 & 61 Viet c 67), a 8 (1) 

(u) Ibid , s 8 (2) Ibid a 8. also piovides lor the case of a sale of 
part of the land oompusod m the oertitb ate It must be produced when- 
evei an application foi legislation of any matter is made with the consent 
of tlie registered piopnetor (Land Transler Rules, 1903, r 360) 

(o) Land Tiansfcr Act, 1875 (38 A 39 Viet c 87), s 22 ; Laud Trarmler 
Act, 1897 (60 & 61 Viet c 65), r 9 (3) Ar to charges on registered land, 
sec Land Tiansfcr Rules, 11>03, rr 108—174 As to the piovisions implied 
m a rogisleied cliaigo, and as to its toim. Her title Mortgage, Vol XXI , 
p 85 The cliaigo may, with the appioval of tho registrar, which is 
usually given, contain a conveyance ol tho legal estate (Capital and 
Counties Jiavl, Ltd v Rhodes, [1903] 1 Oh 631,658,0 A and see Land 
Transfer Rules, 1903, r 97) As to incumbrances prior to registration 
and sub-mortgages, see ibid , lr 175—181 Foi form oi charge, see 
Encyclopaedia of Forms and Piecedents„Vol XI, pp 390 et seq As to 
sale by a mortgagee by stib-demise executed before registration of the 
lease, see Be Loss and Saunders' Contract, [1911] 1 Oh 42 The registered 
chargee is not entitled to custody of the land certificate unless expressly 
so agreed, and it need not he produced ou regulation of a purchaser Irom 
the mortgagee under the power of sale (Land Transfer Act, 1897 (60 & G1 
Viet c 65), s 8 (4)) As to a transfer in exercise of the power of sale, 
see Land Tiansfcr Act, 1897 (60 & 61 Yid e 65), s 9 (l), and see title 
Mortgage, Vol XXI, pp 84, 249 

(a) Land Transfer Act, 1897 (60 & 6L Viet e 65), r 8 (!) 

(b) Tbid , r 9 (6); Land Tiansfcr Rules, 1903, rr. 104, 105 

(c) Land Transfer Act, 1897 (60 & 61 Viet c 65) s 9 (4) As to the 
priority of registered charges, see title Mortgage, Vol XXI, p 86 

(d) Land Transfer Act, 1897 (60 & 61 Viet c. 65), Sched I. 

(e) Land Transfer Act, 1875 (38 & 39 Viet, o 87), s 28 , Land Transfer 
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584. A lien on registered land or on a registered charge may be 
created by deposit of the land or charge certificate. ThiB is subject 
to any registered estates, charges, or rights, but otherwise is 
equivalent to a lion created by deposit of deeds or of a mortgage 
deed (/) Notice of the deposit can be given to the registrar, and 
this is entered in the charges register and operates as a caution. 
Upon application for registration a lion can be cieated by notice of 
an intended deposit (g). 

Sob-Sect 7 —Registered T rany'ers. 

585. The registered pioprietor of freehold land can, by registered 
transfer, transfer the land oi any pait of it (h) A land ceitificate 
is delivered to the transferee, and, where the land is severed, a land 
certificate is delivered to the tiansferor in respect of the land 
retained by him ( h). A person on whom the right to be registered 
has devolved or by whom it has been acquired, may, by observing 
the prescribed conditions, transfer the land before he has been 
registered (t). 

A transfer of land registered with absolute title for valuable con¬ 
sideration confers on the transferee an estate m foe simple, subject 
(1) to any registeiod incumbrances, and (2), unless the contrary is 
expressed on the register, to easements and other rights which, for 
the purpose of registration, are not incumbrances, but free from all 
other estates and mteiests, including Crown rights (A). A transfer 
of a qualified title or a possessory title has the same effect, save 
that, in the case of a qualified title, the force of the registered 
qualification is not prejudiced (/); and, in the case of a possessory 
title, adverse rights subsisting or capable of arising at the time of 
fiibt registration are not affected (m). A transfer made without 
consideration lias the same effect as a tiansfer for value, save that 


Act, 1897 (60 & 61 Viet c 65), Schod 1 As to discharge of incumbrances 
entered as a fleeting the land on hist legislation, see the Land Transfer 
Act, 1875 (38 & 39 Viet c 87), s 19, Land Tiansfci Rules, 19ti3, n 216, 
217 


(/) Land Transfei Act, 1897 (60 & 61 Viet c 65), s 8 (6) As to mort¬ 
gages by deposit of deeds, see title Monrc.AUE, Vol XXI , pp 78 et seq. 

(g) Land Tiansfer Rules, 1903, ir 243—250 The lien is subject to 
unregistered interests protected by caution (ibid, r 251) 

(h) Land Tiansfer Act, 1875 (38 & 39 Viol, e 87), s 29 As to lcgistercd 

dispositions generally, see the Land Tiansfer Rules, 1903, ir 97—125, 
as to registeied tiansfeis, ibid, rr. 126—157 ; as to a tiansfer combined 
with a dischmge of a chaige or incumbrance, ibid, i. 182, as to the 
evidence of title which a puicbasei of legisteied land can requne, see the 
Land Transfer Act, 1897 (60 & 61 Viet c 65), s 14 , title Sale of Land. 
Fni forms of transfer, see Encyclopedia of Foinis and Precedents, Vol 
X l, pp 361 et seq • 

(0 Land Tiansfer Act, 1897 (60 & 61 Viet c 65), s. 9 (6), Land 
Transfer Rules, 1903, ir 104, 105 

(A) Land Transfei Aet, 1876 (38 & 39 Viet o. 87), s 30. The tiansfer 
of land imder this provision takes place by virtue of an overriding power; 
and not by virtue of any estate in the registered proprietor (Capital and 
t'ountm Hank, ltd v Modes, [1903J 1 Oh. 631, 605, O A.). 

(1) Land Tiansfer Act, 1875 (38 & 39 Viet. c 87), a. 31. 
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the transferee takes subject to any unregistered estates and equities sect, 3. 
to which the transferor was subject (n). Transfer 

586. The registered proprietor of leasehold land can transfer the tratioifof 
whole of his estate in the land, or any part thereof (o). Title. 


The transferee takes subject to all implied and exjiress covenants, Tr ~ 
obligations, and liabilities incident to the estate, but otherwise ofleasehoid 
the transfer conesponds m its effect to a transfer of fieehold land; land, 
if the title is absolute, the transferee takes subject only to registered Effect of 
incumbrances, and to statutory non-ineumbianees {]>); if it is a transfer, 
qualified title, the effect of the qualification is preserved ( p ); if it is 
a good leasehold title, lights adverse to the lessor aie preserved (</); 
if it is a possessory title, adverse rights subsisting or capable of arising 
at the time of first registration are preserved (/); if the transfer 
is voluntary, unregistered estates and equities are presorted (n). 

On the transfer there is implied, on the pai t of jdie transferor, a 
covenant that the rent is paid and the covenants perfoimed and 
observed until the transfer, and on the part of the transferee, a 
covenant to pay, perform, and observe the lent and covenants in 
the future, and to indemnify the transferor (f). 

587. A transfer of freehold or leasehold land carries the mines Effect on 
and minerals, unless there is some indication to the contiaiym nums and 
the legister, or in the tiansfer, oi, in the case of leasehold land, in njinerals 
the lease («). 

588. The registered proprietor of a charge may transfer it by Tianfjfer o{ 
registeicd transfer, and either the charge certificate is corrected oi le^teied 
a new one issued (a). A registered transferee for valuo of a charge charge, 
and his successor in title are not affected by any megulaiity or 
invalidity in the original chaigo of which the tiansfeieo was not 

aware at the time of the transfer (//) 

The registered proprietor of a cliaige may create a sub charge (c). sub-chargc. 

589 Upon the death of the registered propiielor of land or of a Devolution of 
charge, oi upon a change iu his interest by bankruptcy or otherwise, legisteied 
the persons thereupon becoming entitled are, upon evidence being tltle * 
furnished to the registiar, entered on the register as proprietors in 

(n) Lit ml Transfer Act, 1875 (38 & 39 Viet. o. 87), n 3.3 

(o) Ibid , s 34 

(p) Ibul, s. 35; Land Transfer Rules, 1903, r. 140 

(?) Ibid., r. 141 

(») Ibid , r 142. 

(s) Land Tiansfer Act, 1875 (38 & 39 Yut. o. 87), s. 38. 

(f) Ibid., s. 39 

(u) Land Transfer Act, 1897 (60 & 61 Viet, e 65), Sched I. As to 
the jegmlration of title to mines, see title Mines, Minerals, and 
Quarries, Vol. XX , p. 554 

(«) Land Tiansfer Act, 1875 (38 & 39 Viet, c. 87), 8. 40 The transfer 
must be m the prescribed form (Land Tiansfer Rules, 1903, r. 168). As 
to correcting the certificate, see the Land Transfer Act,, 1897 (60 & 61 
Viet. c. 65), a. 8 (1); Land Tiansfer Rules, 1903, r. 259 

{ b) Land Tiansfer Act, 1897 (60 & 61 Viet. c. 65), Soiled. I. 

(c) Ibid., s. 22 (6) (c); Land Transfer Rules, 1903, rr, 178—181, see 
title Mortgage, Vol. XXI. p. 87. For a foim, see Encyclopaedia of 
Forms and Precedents, Vol. XI., p. 414. 
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his place ( d .). They hold the land or charge for the purposes to 
which it is applicable at law, and subject to unregistered estates 
and equities, but otherwise as though they were transferees for 
value ( e ). 

Sub-Sect 8.— Unregistered Intends. 

590. Registiation of title does not prevent dealings with the 
propeity by unregistered instruments, and such instruments may 
either convey the legal estate or create equitable estates or interests. 

Thus, where the legal estate is in the first instance vested in the 
registered proprietor, he can by an oidinary unregistered assuiance 
convey it to another person, and thus sever it from the registered 
title; and all subsequent dealings with the land may go on without 
reference to the register (/). If, however, at any time there should 
be a registered transfer of the land for value, this again joins the 
legal estate to the registered title, and such registered title will 
prevail over the intermediate unregistered title {<j •. 

591. In the same way, any person, whether lie is the registered 
proprietor or not, if he has a sultieient estate or interest m the land, 
can create estates, l lghts, intoiesls, and equities in the same manner 
as if the laud were not registered. The only restrictions imposed 
by statute aie (I) that the registered piopnetor of hind shall alone 
be entitled to transfer or charge it by registered disposition, and 
that the registeied propnetor of a charge shall alone be entitled to 
transfer it by such disposition; and (2) that all unregistered 
dispositions take effect subject to the estato and right of the 
registered proprietor, that is, the estate and right of such proprietor 
has always a statutory priority (h). 

Sub-Sect 9 —Protection of Unregistered Intelesta 

592 Unregistered interests can he piotected by entenng on the 
register notices, cautions, or inhibitions, or specific restrictions on 
the powers of tbe registered propnetor (h). 

593. Short leases accompanied by occupation are statutory 
non-incumbiances, and prevail over the registeied title without 
being entered on the register (i). Other leases can be protected by 
notice entered on the icgister. This notice gives the lease priority 
over subsequent registeied dispositions of the land, hut not over 
the proprietors of incumbrances registered befoio the registration of 

(d) Land Transfer Act, 1875 (38 & 39 Viet e 87). ss 41—45, 47 ; Land 
Transfer Act, 1897 (60 it Cl Viet c. 65), Kehed 1.; Land Transfer Rules, 
1903, rr. 183 -200 

(e) Land Transfer Ai t, 1875 (38 A 39 Vn-t. e. 87), s 46 The provisions 
of the Trustee Act, 1893 (56 & 67 Vn I o 33), apply to registered land and 
i barges (Land Tiausler Act, 1875 (38 & 39 Viol, c 87), b 85) 

(/) Land Transfer Act, 1875 (38 & 39 Viet. c. 87), s 49; Capital and 
Counties Hank. Lid v Jihodes, [1903J 1 < b 631, 655, 0. A. 

('/) See ik Land ITaiislei Ao(, 1875 (38 39 Viet c. 87), s 30 

(/t) Land Transfer Aet, 1875 (38 & 39 Viet, c 87), s. 49 Tins includes 
the power to never the mines and minerals from the surface (Land Trausier 
Aet. 1897 (60 & 61 Vief c 65), «e,hod 1 ) 

(») See title 1 .ANDLOKD AND TENANT, Yol. XVIII., p 402. 
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the notice (j ). Notice may be registered also of estates in dower 
or by the curtesy, and these estates then have the effect of registered 
incumbrances ( k). 

594. A caution in respect of registered land or of a registered 
charge may be lodged by any person interested under an unregistered 
instrument or as a judgment creditor or otherwise. The caution 
prevents any registered dealings with the land or charge until notice 
has been served on the cautioner specifying a time within which hfc 
can intervene. Upon the cautioner giving sufficient security to 
indemnify parties affected, the registrar can delay registering any 
dealing with the land or charge(/). A poison lodging a caution 
without leasonahle cause is liable to pay compensation (id). 


Sect. 3, 

Transfer 
by Regis¬ 
tration of 
Title. 

Cautions. 


595. Dealings with registered land or a registered charge may be inhibitions, 
prevented by an inhibition. The inhibition is made by order of 
the court, or by entry by the registrar subject to an appeal to the 
court. It forbids for a time, or until the occurrence oi a specified 
event, or generally until further order or entry, any dealing with 
the registered land or charge (n). 


596. The registered proprietor of land or of a charge can apply Restrictions, 
to have restrictions placed on histransfemng or charging the same. 

The restiiction may prevent a transfer or charge unless (1) notice 
of an application for the tiansfer or charge is sent to a specified 
address; (2) the consent of a specified person is given; or (81 some 
such other matter or thing is dune as may be required by the 
applicant and appi oved by the registrar (o) 

Where the estate of the first registered proprietor is or may be Piotection 
subject to a restraint on alienation, the registrar must enter a °[ t ” r ia s 1 ^ nabIe 
restriction protecting the restraint (p). 1 “ J 

597. Trusts can only be protected in the manner above stated; Protection of 
the beneficiary cannot rely on the doctrine of notice. Neither trust s* 

the legistrar, noi any person dealing with registered land or a 
charge, can be affected with notice oi a trust, express, implied, or 


(?) Land Transfer Act, 1875 (38 & 39 Yict. c. 87), ss 50, 51, Land 
Tiansfer Act, 1897 (60 & 61 Viet. c. 65). Belied. I.; Land Transfei iluleH, 
1903, rr. 201—206. As to noting the determination oi the lease, see ibid., 
rr 219—222 

(1c) Land Transfer Act, 1875 (38 & 39 Viet c. 87), s. 52 . Land Transter 
Rules, 1903, r 207. • 

(l) Land Transfer Act, 1875 (38 & 39 Viet e. 87), ss 53—55; Land 
Transfer Rules, 1903, rr. 226—233. As to the Ecclesiastical Commissioners 
U8ing cautions and inhibitions, see ibid , i 242. 

(i») Land Transfer Act, 1875 (38 & 39 Viet c 87), s. 56 
(») Ibid , s. 57 ; Land Transfer Rules. 1903. n 234—239, 241 

(o) Land Transfer Act, 1875 (38 & 39 Vic f . c. 87), ss. 58, 59; Land 
Transfer Act, 1897 (60 & 61 \iet. c. 65), Sehed. I.; Land Transfer Rules, 
1903, rr. 240, 241. On a registry of joint proprietors, an entry may be 
made restraining dispositions when the nuinbei of them is icducod below 
a specified number (Land Transfer Act, 1875 (38 & 39 Viet. c. 87), 
s. 83 (3); Land Transfer Act, 1897 (60 & 61 Viet. c. 65), Sched. I.; Land 
Transfer Rules, 1903, rr. 224, 225). As to restrictions on dispositions by 
incumbents, see the Land Transfer Act, 1897 (60 & 61 Viot, c. 65), s. 15, 

(p) Land Transfer Rules, 1908, r. 4f. 

Bf.L —XX*. M 
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constructive; and references to trusts are, as far aspossible, excluded 
from the register ( q). 

598. Registration is no protection to fraudulent instruments, 
and any disposition of land or of a charge which, if unregistered, 
would be fraudulent and void, is fraudulent and void notwithstanding 
registration; but this provision is without prejudice to the statutory 
rights of persons claiming under registered dispositions for valuable 
Consideration (r). 


Rub-Sect 10 —Rectification and Indemnity. 

599. The Land Transfer Act, 1875 («), makes provision, in certain 
cases, for rectification of the register, but does not give indemnity 
to the peison whose registered title is thus displaced. The Land 
Transfer Act, 1897 (/), makes further provision for rectification and 
also gives indemnity; and, in cases whore rectification cannot be 
made, indemnity may be given to the true owner. Indemnity is 
paid out of an insurance fund provided by the Land Registiy fees, 
and in case of deficiency out of the Consolidated Fund (u). 

600. Under the Land Transfer Act, 1875 (a), rectification cannot 
be made as against estates or rights acquned by registration (6), 
that is, as against registered absolute titles and genuine registered 
transfers from the registered absolute proprietors (c). Subject to 
such estates and rights, the court may order a rectification of the 
register: (1) where it has decided that any person is entitled to an 
estate, right or interest in any registered land or chaige, and that 
in consequence rectification is required (d); (2) where any person 
is aggrieved by an entry made in, or by the omission of an entry 


(g) Land Tiansfor Act, 1897 (60 & 61 Viet o 65), Scliod 1 ; substituted 
for the Land Tisunder Act, 1875 (38 &r 39 Viet, c 87), s. 83 (1) 

(r) Land Transfer Act, 1875 (38 & 39 Viet. 87), 8. 98 , and as to 
punishment for fraud. Bee ibid , ss 99—103 

(«) Land Transfer Act, 1875 (38 & 39 Viet, c 87), sb. 95, 96. 

(f) Land Transfer Act, 1897 (60 & 61 Viet c 65), r 7 
(u) Ibid, a 21. The claim to indemnity is a simple contract debt (ibid , 
s. 7 (7)); and the indemnity is awaidcd by the icgutiar, subject to an 
appeal to the court (ibid , b. 7 (5); A -G. v. Odell , [1906] 2 Ch 47, C A., fee 
Kekewicii, J , at p 50). 

(а) 38 & 39 Viet u 87. 

(б) Ibid, 88. 95, 96. both beginning “subject to any estates or rights 
acquired by registration in pursuance of this Act ” 

(c) A -G v Odell, supra, at p 73 

(d) Land Tramder Act, 1875 (38 & 39 Viet. o. 87), 8 95 As to leetifica- 
tion of the register by cancelling a chaige in pursuance of an order foi fore¬ 
closure, see Weymouth v. Davis, [1908] 2 Ch. 169; title Mortgage, 
Vol XXI., p. 285, note (p); and, as to the procedure where a lease subject 
to aiogistered charge has been determined by re-entry, see Pmtlin v.’ Evans, 
[1911] W. N. 80. Where a title to registered land has been acquired by 
possession, the register may be rectified under this provision; see Land 
Transfer Act, 1897 (60 & 61 Viet. o. 65), s 12; title Limitation of Actions, 
Vol XIX., p. 169 Rights acquired, or in course of being acquired, under 
the Statute of Limitations are not deemed to be incumbrances (see p. 311, 
ante), and t,he registered land is, therefore, Bubiect to them (Land Transfer 
Act, 1875 ('$8 & 39 Viet. c. 87), s. 18, as altered by the Land Transfer Act, 
1897 (60 & 61 Viet. o. 65), Sched. I.). 
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from, the register, or where default or unnecessary delay takes place 
in making an entry and the court is satisfied that the justice of 
the case requires rectification (e). 

Under the Land Transfer Act, 1897 (/), where a registered 
disposition would, if unregistered, be absolutely void, or where the 
effect of any error, omission, or entry in the register would be to 
deprive a person of land of which he is in possession, or in receipt 
of the rents and profits, the register must be rectified {j ), not¬ 
withstanding that this displaces an estate or right acquired by 
registration (?). 

Where practicable the land certificate or certificate of ehaige must 
be produced on any icctification of the register (h). 

601 Indemnity can be given in the .oilowing cases 

(1) Where any error or omission is made in the register, or an 
entry is made or procured by fraud or mistake, and rectification 
cannot be made. The person suffering loss—that is, in general, 
the true owner of the registered land or charge—is entitled to 
indemnity (i). 

(2) Where the register is rectified because a registered disposition 
is, as a disposition, absolutely void, or because the effect of such 
error, omission, or entry would be to interfere with the possession, 
the person sufteiing loss by the rectification—that is, the registered 
proprietor—is entitled to indemnity (k). 

(<•) Land Ti .Ulster Act, 1875 (38 & 39 Viet c 87), s 96 Ibul , s 95, 
provides for rectification m cases where rights exist adveise to the 
registered title , ibul , s 96, appears to be intended to meet (ases of default 
on the part of the Land Rogistiy Office ; see Hnckdale and Sheldon, Land 
Transfer Acts, 2nd ed , p. 232. The couit reteried to m the Land Tiansfer 
Act, 1875 (38 & 39 Viet e 87), s 95, is ‘any court of competent junsdic- 
tion,” i e , any court by which the adveise light is established , the couit 
refened to in ibul , s 96, is the court as defined foi the purposes of file 
Acts (Land Transfer Act, 1876 (38 & 39 Viet c. 87), s 114 ; Land Transfer 
Rides, 1903, r. 299), The Laud Transfer Act, 1875 (38 & 39 Vitt c 87), 
B 114, contemplates that the county court may be piesenbcd hy lule as 
an appropriate court, but this has not been done 

(/) LandTransfei Act,, 1897 (60&61 Viet c. 65), b 7. 

(g) Rectification m this case is not expiessed to be subject to estates oi 
rights acquired hy registrat ion; any such estates or rights may be the 
subject oi indemnity ; see the text, infra The cieation of the insurant e 
fund, indeed, enabled the aiea ol rectification to he extended ; see A.-G. v. 
Odell, [190612 Ch. 47,73,0 A. 

(li) Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s 8 (1). 

(i) Ibid , b. 7 (1), which infers only to liases wlieie rectification cannot 
be made “ under the principal Act ” Probably this must be construed as 
covenng cases for rectification under either Act, since the procedure for 
rectification is established under the Land Tiansiei Act, 1875 (38 & 39 
Viet. c. 87) (Bnckdale and Sheldon, Land Transfer Acts, 2nd cd , p. 309). 
The register may bo rectified either in the cases provided for by the Land 
Transfer Act, 1876 (38 & 39 Viet. c. 87), s» 95, 96, or m the cases pro¬ 
vided for by the Land Transfer Act, 1897 (60 & 61 Viet. e. 65), s. 7 (2). 
If there is an error in the register, and the case is not within any of these 

S revisions, a claim for indemnity may anse in favoui of the person 
ammfied by the error. 

(fc) Land Transfer Act, 1897 (60 & 61 Viet. e. 65), s 7 (2). In this case 
the register may be overridden, and the registered proprietor displaced in 
favour of the true owner; the registered proprietor is then, if his case is 
otherwise suitable entitled to indemnity. 
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(8) Where the register is rectified by reason of fraud or mistake 
in a registered disposition for value, which the grantee was not 
aware of and could not by the exercise of reasonable care have dis¬ 
covered, the person suffering loss by the rectification—that is, in 
general, the grantee—is entitled to indemnity (l). 

602. In all cases the right to indemnity is forfeited where the 
claimant has caused or substantially contributed to the loss by his 
own act, neglect, or default; and the omission to use the statutory 
means of protecting equitable interests is such neglect (m). 

603. Registration is, m general, a merely ministerial act on the 
part of the registiar, and where a forged document is presented to 
him and he makes a change in the registei in pursuance of it, the 
person whose registered title is thus displaced is entitled to have 
the register rectified, and the person presenting the forged docu¬ 
ment lias no claim to indemnity (w). But it is otherwise if the 
registration is made after judicial investigation of title by the 
registrar, and the insurance fund then guarantees to the registered 
proprietor that the title is good (o) 


Part VII—Actions to Recover Land. 

604. Formeily actions to recover land vaiied in form according 
as they were brought to recover a fieehold or leasehold interest, 
i.e., to recover seisin or possession. Seisin might be recovered in a 
real action, eithor proprietary or possessory ( p). The possessory 
action assumed that the claimant had a right of entry, but under 
certain circumstances—where, for instance, a disseisor had died in 
possession and the tortious freehold had descended to his heir—the 
right of entry was “ tolled ” and the owner was left to his pro¬ 
prietary action ( q) 

A lessee for years could recover possession in an action of 
ejectment (a). This did not rank as a real action (6), and the 
procedure was simpler; and, since the right of the lessee to recover 


(?) Land Transfer 4ct, 1897 (60 As 61 Viet, c 65), s 7 (4) 

(to) Ibid , s 7(3) 

(») A -G. v Odell, [1906] 2 Cb. 47, G A Thus,m general, registration 
is no protection against loss by forgery, that is, it does not give the pro¬ 
tection. provided in the case of shares where a company has adopted the 
Forged Transfer Acts, 1891 (64 & 55 Viet. c 43), and 1892 (55 & 56 Viet, 
c. 36); see title Companies, Vol. "V , p. 195; compare Gibbs v. Messer, 
(1891) A. C. 248, P. C , decided on the Tiansier ol Land Act in Victoria; 
and see Brickdale and Sheldon, Land T: angler Acts, 2nd ed , p. 308,‘ where 
it is suggested that the Land Transfer Act, 1897 (60 & 61 Viet, c 65), 
s. 7 (1), excludes the principle of Gibbs v. Messer, supra , but this, as 
A.-G v Odell, supra, snows, is not so, 

(o) See A.-G. v, Odell, snpia, al p 75 

(p) 3 Bl Com. 180 et seq , see note (b), p. 146, nolo (p), p. 250, ante. 

(q) lbtd , 177 ; see note (b), p. 146, ante 

(a) See p 147, ante. 

{b) As to real actions, see title Action, Vol. I., pp. 32 et seq. 
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under his leasehold title depended on the right of the lessor to grant PART VIT - 
the lease, the action was utilised for the purpose of establishing the Actions 
freehold title. Instead of suing in his own name in a real action, to Recover 
the claimant sued in the name of a fictitious lessee (c). The con- ^and . 
venience of the procedure was so great that real actions fell into 
disuse save where the claimant had lost his right of entry, for 
ejectment assumed this 'right. At length the possibility of the 
right of entry being severed from the title was abolished, and so wene 
real actions (d). Ejectment, shorn at a lator date of its fictitious Modern form 
incidents (e), became the only means of recovering land, whether of act mu. 
freehold or leasehold, and this remedy now exists under the form of 
the action to recover possession of land (1 ). A claimant cun thus 
assert his title either by entry (g) or by action (h ), but if he asserts it 

(<*) The lull proceedings required a lease, an entry by the lessee, and au 
ouster of the lessee, but the real owner, if not made a defendant. could 
not come m to defend wilhout leave, and the court took’this opportunity 
to make the non-essential parts of the procedure fictitious The person 
wishing to defend was leqmiod to enter into a consent lule wheiehy ho 
admitted the lease, entry, and ouster, and the tual took place upon the 
claimant's title; see the account of the pioceedmgs in 3 111 Com 202 ; 
and, for form of proceedings, see %bid , Appendix, p vu. As to the old 
action of ejectment gencially, see Adams, Action of Ejectment; and see 
title Action, Vol. 1 , pp 34, 44, 46 

(d) Real Property Limitation Act, 1833 (3 & 4 Will 4, c 27), s 36 , and 
see title Limitation of Actions, Vol XIX , pp. 104, 105. 

(«) Common Law Proeeduie Act, 1852 (15 & 16 Viet c 76). 

(f) Sec Gledlnll v Hunter (1880), 14 Ch 1) 492 ; title Action, Vol. I., 
pp. 34 et seq , 44 ct seq. 

(g) A mere entry is not necessarily equivalent to taking possession (Real 
Property Limitation Act, 1833 (3 & 4 Will 4, c. 27), s. 10, liandall v. 

Stevens (1853). 2 E.&B 641, 652 , Doe d. IMer v Coombes (1850), 9 C. B. 

714; see Worsham v Vandenbrande (1868), 17 W. R 53, Soiling v. 

Btouqhton, [1893] A. C 556, P C. (whcie the acts ot the poison entering 
were equivalent to taking possession); and see title Limitation or 
Actions, Vol XIX, p. 129) The peison entitled to possession may 
himself entei (Taylor v. Cole (1789), 3 Term Rep. 292; Taunton v. Costar 
(1797), 7 Tcim Rep 431, Dans v Buirell (1851), 10 C. B 821; Wtldborv. 

Batnfoith (1828), 8 B & 0 4, Turner v. Meymott (1823), 1 Bing 168; 

WngU v. Burroughes (1846), 3 C. B. 685); or enter by an agent (Butcher 
v. Butcher (1827), 7 B & C 399; Hey v Moorhause (1839), 6 Bing. 

(N. c) 52; Jones v. Chapman (1849), 2 Exch. 803), or by a tenant (Doe 
d. Hanley v Wood (1819), 2 B & Aid 724), or may ratify an entry mado 
by a stranger (Fitchet v. Adams (1740), 2 Stra 1128), and the fact that lie 
has obtained judgment for possession at a future date does not preclude 
him from peaceably entering prior to that date (Jones v Foley, [1891] 1 
Q. B. 730) An entry under title upon part of the property operates as 
an entry on the whole (Littleton’s Tenures, s 417 ; Cotton's Case (1590), 

Cro. Eliz. 189); formerly it was necessary that the property should ho all 
in one county (Co Litt. 252 b); and, as to entry generally, see Cole, Law 
and Practice m Ejectment, pp 66 et seq . 

(h) 'flie action may be brought in the High Court or, in some eases, m the 
county court; see title County Courts, Vol VIII, pp. 435 et seq. In the 
case of small tenements or deserted promises, a landlord can obtain an 
order for possession by summary proceedings before magistrates ; see title 
Landlord and Tenant, Vol XVIII., pp 659 ef seq. Summary proceed¬ 
ings before magistrates are also available under special statutes in special 
cases, e.g., schoolhouses (Grammar Schools Act, 1840 (3 & 4 Viet, c 77), 
s. 19; School Sites Act, 1841 (4 & 5 Viet. c. 38), ss. 17, 18; see title 
Education, Vol XII., p. 121, note (e )); allotments (Inclosure Act, 1845 
(8 & 9 Viet. c. 118), a. Ill; see title Allotments, Vol. I„ p. 337); parish 
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by entry this can only be done in a peaceable mannerotherwise he is 
liable ^criminal proceedings under the Statutes of Forcible Entry (i). 

005. An action to recover possession of land is commenced by the 
issue of a writ of summons indorsed with a claim for recovery of 
possession ( k ). In certain cases, where a landlord is seeking to 
recover possession from a tenant (l), or a mortgagee is claiming 
possession of the mortgaged property and the mortgagor has 
attorned tenant to him (m), the writ may be specially indorsed in), 
and judgment recovered by summary procedure (o). 

The plaintiff is entitled to join with the claim for recovery of the 
land a claim for mesne profits ( p ), or arrears of rent, or double 
value (q), or damages for breach of any contract under which the 

property (1’oor Relief Act, 1819 (59 Geo. 3, c 12), ms 21.25; Loc.il Uovem- 
rneiit Act 18 ( >4 (56 & 57 Viet, c 7!)),«. 6 (1) (c) (m ); see title Looai. Govern 
ment, Vol. XIX,, p 252), chanty lands (Oliantuble Tilists AH, 1860 
(23 & 24 Viet. c. 136), s. 13); and, m somo cases, Ciown lands (DHence Act, 
1859 (22 Viet. c. 12), s, 5 ; Admualty Lands arid Works Act, 1864 (27 & 28 
Viet c. 57), b. 12, see title Constitutional Law, Vol VII., p 91). The 
Or own may also recover possession of lands by infoimatioii of intrusion 
(see title Crown Practice, Vol X , pp. 5, 6), m which case the deiendant 
must prove his title unless the Crown has boon out of possession for twenty 
years (ibid . p. 6). 

(i) See titles Chimin m. Law anu Procedure. Vol IX , pp 474 et uq , 
Landlord and Tenant, Vol XVllI.p 557, note (m). As to wlietliei the 
issue of the writ is equivalent to re-entry, see ibid , p 536; and see- Yeaily 
Praetiee of (he Supieme Court, 1913, p 7. 

(k) See R M 1 , Appendix A, Part III, s iv , and, as to the parties, 
pee, generally, title Practice and Procedure, Vol XXIII , pp 99, 101, 
102 An action biought to establish title onlv, without, el aiming possession, 
does not rank as an action for recoveiy ol land (GledhtU v llunln (1880), 
14 Ch D. 492). As to diseoveiy m such action, see title Discovery, 
Inspection, and Interrogatories, Vol XI , pp 103 104. 

( l ) See title Landlord and Tenant, Vol XVIII, p 558 

(in) See title Mortgage, Vol. XXI, p 159. 

(n) R. S. 0, Ord 3, r 6, seo titlo Practice and Procedure. Vol. 
XXIII , p 112 ; Yearly Practice of the Supieme Oouit, 1913, pp 15, 19. 
The relationship ol landlord and tenant should be shown on the face ol 
the wnt, (Keenan v Carson, [1897] 2 I. R 234) 

(o) R S 0 , Old. 14, see title Judgments and Orders. Vol XVIII, p 190 

( p ) Under the old procedure m ejectment, the lecovery ol mesne profits 
was a distinct proceeding fiotn recovery ot the land The claimant fust 
lecoveiod in ejectment, and then brought trespass toi mesne profits (Adm 
v. Parkin (1758), 2 Buit 665). The recovery m ejectment was evidence 
ot his title lrom the day of the demise stated in the declaration, but for 
any earlier period special prool of title had to be given (Barnett v. 
Guilford (Earl) (1855), II Exehs 19, Ocean Accident and Guarantee Cor¬ 
poration v Ilford Gai, Co , [19(15] 2K.B 493, 498, C A.; Adams, Action 
of Ejectment, 2nd ed , p. 342) The profits could only be recovered for 
six years before action biought, since trespass for mesne piolits was subject 
to the Limitation Act, 1623 (21 Jac 1, e 16), see Buller, Law of Nisi 
Prius, p. 88. It seems that, at any rate aB between landlord and tenant, 
mesne profits may be calculated up to the date on which the plaintiff 
obtains possession (Southport Tramways (Jo. v. Gandy, [1897] 2 Q B. 66; 
Hamill v. M’Domed, [1909] 2 I. R. 104); and see titles Judgments and 
Orders, Vol XVIII, pp, 190, note (»), 194, note (e); Landlord and 
Tenant, Vol. XT 111, p 558, The necessity for bringing a separate 
action does not now exist, and the claim for mesne profits is made in the 
action for recovery of the land; but it is still subject to the six years’ 
limitation, see title Limitation of Actions, Vol XIX., p. 51, note ( b ). 

( q ) See title Landlord and Tenant, Vol. XVIII., pp. 654 et seq. 
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land is held, or for any wrong or injury to the premises claimed; but pABT VIL 
he cannot join any other claim except by leave of the court (r). The Actions 
land claimed should be so described in the writ that the description Recover 

may, if necessary, be the foundation for a writ of possession (*). Lan( b 

As a rule, all persons in possession of the land of which the plaintiff Defendants, 
claims possession should be joined as defendants to the writ (a), but 
in every case regard must be had to the circumstances (ft). 

606. The plaintiff in his statement of claim (c) must state his statement of - 
title with sufficient particularity to show how he derives his title to cl * UIa • 
the land. A mere general statement that he is entitled under certain 
documents is not enough. He must set out their effect(d); but it 
is not necessaiy to give the exact words unless they are material (?). 

If he has not Jumself been in possession, he must trace his title 
from a person who has been m possession, and show the successive 
links in his title ( J ). He need not set out the defendant’s title , it is 
in general sufficient to state that the defendant is in possession^). 

If the defendant pleads the Statute of Limitations (ft), the plaintiff 
must prove a title not extinguished by the statute (i). 


(?) It S 0, Ord 18, i 2, aad see titles Pleading, Vol XXII, 
p 444, Practice and Procedure, Vol XA III, p 10{) The rule 
applios to a counterclaim ( Compton v Preston (1882), 21 Oh I> 188) As 
to i\ben leave will be gianted, bee Yearly Practice ol the Supieine Court, 
1913, p 217, and the cases tbeie cited. As to pining a claim tor possession 
to a claim lor ioieclosure or redemption, hoc titles Mortgage, Vol. XXI , 
pp 15J, 288 , Pleading, Vol. XXII , p 444 

(*) See It SC, Ord. 13, r. 8 ; title Execution, Vol XIV , p. 76 

(а) Sec title Practice and Procedure, Vol. XXIII, p. 102 ; Thompson 
V. Made, (1856), 25 L. J (ex.) 306 

(б) Geenx. Hernnq,[] ( M)5\ 1 K. H 152, (' A . pn Stirling, L.J , at p 158. 
The tenant (Doe d. James v. Stanton f 181 **)• - B A Aid. 371; Poe d Henson 
v. Poe (1844), 1 Dow & L 657), ox tin landloid alone wlicie the tenants are 
numerous (Geen v. llemnq, supui, Boe v Wtqqs (1806), 2 Bos t* P. 
(N. it) 330), or even a mere servant, ot the. occupiei ( Doe d Cuff v. Stradlvnq 
(1817), 2 Staik 187 , Doe d. Athns v. Roe (1816), 2 Chit. 179; Doe d. 
James v. Stanton, supra), may be a sufficient, defendant. Where the 
defendant, is not in possession by himself or his tenant, the person who is in 
possession, if ejected, may have the judgment, set aside on being added as a 
defendant (Mmetx Johnson (1890), 63L T. 507,0. A.; andseetnle Prac¬ 
tice and Procedure, Vol XXIlI,p 126) Whore the premises.no vacant 
and service on the delendant cannot otheiwise be effected, the wnt may by 
leave of the court or a judge be served by posting a copy on the dooi or some 
other conspicuous pail oi the propeity (B S. t\, Ord 9, i. 9), and see title 
Practice and Procedure, Vol XXHI., p. 116, Yeaily Piactice of the 
Supreme Court, 1913, pp. 54 et seq. As tin service of the wut m ordinary 
cases, see title Practice and Procedure, Yol XXIIf , pp. 115 et seq 

(r) As to statements of claim generally, see title Pleading, Vol. XXII., 


pp. 440 et seq 

(d) Philipps v Philipps (1878), 4 Q B I) 127, C A.; Davis v James 
(1884) ,26 Oh D. 778. 

(e) Darby shire v. Leigh, [189b] 1 Q. B 554,0 A ; see Yearly l’l aetice of 
tho Supreme Couit, 1913, p. 2Mi. 

(f) Palmer v. Palmer, [1892] 1 Q. B. 319, see Hodgms v. Hulson (1878), 
39 L. T..644 (Ireland) 

(g) Hodgms v. Hickson, supia , see Yearly Practice of the Supremo 
Pourt, 1913, p 267, n. 

(h) See Beal Property Limitation Aet, 1833 (3 & 4 Will. 4, e. 27), s. 34 ; 
and see title Limitation of Actions, Vol XIX., pp. 155, 158,183, 184. 

(«) Dawkins v. Penrhyn (Lord) (1878), 4 App. Crb. 51. 
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607. If no appearance is entered to the writ, or if an appearance 
is entered, but the defence is ^limited to a part of the land only, 
judgment can be entered for possession of the land, or of the part 
to which the defence does not apply (k). If a claim for mesne 
profits, arrears of rent, double value, damages for breach of 
contract, or injury to the premises has been indorsed, judgment may 
in the same case be entered for this claim also (l). 

t 

608. A landlord cannot require his tenant to defend the action 
on giving him an indemnity ( m), nor can he defend in his tenant’s 
name (n), but any person not named as a defendant in the writ 
may, by leave of the couit or a judge, appear and defend on filing 
an affidavit showing that he is in possession either by himself or 
his tenant (o). If he appears as landlord, he must so state in his 
appearance (p), and he must give notice of appearance to the 
plaintiff’s solicitor (q). A tenant is bound to give his landlord 
notice of an action for recovery of possession brought against 
him (?•). 

609 The plaintiff must prove that he is entitled to recover the 
land as against the person in possession. He recovers on the 
strength of his own title, not on the weakness of the defen¬ 
dant’s (s). But this does not mean that he is bound to show a title 
good against all the world. Possession in itself is a good title as 
againBt everyone except the true owner (t), and if one who has been 
in possession is wrongfully dispossessed, he is entitled to recover 
possession against the wrongdoer, notwithstanding that the true 
title may be shown to be m a third person (a). Whether an equit¬ 
able owner is entitled to recover possession without bringing the 
legal title before the court is not settled, but apparently he is (6). 


(/,•) R. S, C , Ord 13, r. 8 The judgment is without costs , Roe Yearly 
Practice oi the Kupieme Conit, 1913, pp 110, 111, n.; title Judgments 
and Orders, Yol XV1IL, pp. 185, 187, note («); but the costs may 
perhaps he lecovered as mesne piohts in a sepaiate action , see Pearson 
v. Coaler (1869), L R. 4 Excli. 92 

(7) R. 8. 0, Ord 13, r. 9; and see title Judgments and Orders, 
Vol XVIII, p 185 

(to) Bight v, Wrong (1734), Barnes. 173 

(n) Roe d Jones v. Doc (1738) Barnes, 178; Doe d. Tanner v Gcc 
(1841), 9 Dowl. 612 

(o) R S. C , Ord 12, r 25; see Yearly Practice of the Supreme Couit, 
1913, p 98, title Practice Arfo Procedure, Vcl XXJ1I, p 126 As 
to the obligation on a tenant to give his landlord notice oi an action of 
ejectment, see the text, infra. 

(p) R. S. C., Ord, 12, r. 26. 

(q) Ibid., r. 27. 

(r) See title Landlord and Tenant, Vol XVIll, p. 559. , 

(#) GoodUth d. Parlcer v. Baldwin (1809), 11 East, 488, 495, Danford v. 
McAnvUy (1883), 8 App. Cas. 456, 462. 

(*) Asher v. Whitloek (1865), L. R IQ. B. 1. 

(a) Asher v. Whitloek, supra, Peny v Chssold, [1907] A C. 73, P. 0. 
Doe d. Garter v. Barnard (1849), 13 Q. B. 945, contra, is overruled. As to 
title extinguished by dispossession, see, generally, title Limitation op 
Actions, Vol. XIX., pp. 155 et seq. 

(b) General Finance, Mortgage and Discount Co. v. Liberator Permanent 
benefit Building Society (1878), 10 Ch. I). J5, 24; Antrim Lai\d etc, Co, v, 
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610. A defendant who is in possession by himself or his tenant 
need not plead his title unless he relies on an equitable estate or 
right, or claims relief on an equitable giound(c) against a title 
asserted by the plaintiff. Save in the excepted cases, it is sufficient 
for him to plead that he is in possession, and this implies that he 
denies or does not admit the allegations of fact contained in the 
statement of claim (d). The defence may be limited to a part only 
of the land ( e). 

611. If the defendant appears, but does not deliver a defence 
within the time limited for that purpose, the plaintiff can enter a 
judgment for possession with costs (f ); and also for any claim for 
mesne profits, arrears of rent, double value, damages for breach o! 
contract, or injury to the premises which is indorsed on the 
claim ( g ). 

612. Judgment m the action (h), being meiely for the possession 
of the property, is not conclusive as to the title of the parties (i). 
It follows that an unsuccessful claimant may immediately commence 
another action (k), or a defendant who has been ejected may bring 
his action for recovery of possession against the claimant (l). The 
first judgment is, however, admissible as evidence m the second 
action between the same parties and those claiming under 

Siewart, 11004J 2 I It 357, 0 A , and gee Ocean Accident and Guarantee 
Corporation v llfoid Gas Co , [1905] 2KB 493, C. A. In Alien v. If oods 
(1893), 58 L T 143, 0 A , the legal owner was considered a necessary 
party, but there the trust was executoiy and had to be established in his 
piesence As to the light of a mortgagoi to sue without joining the 
moi lgagee, see title Mortgage, Vol XXI , p 190, note (»). 

(<•) Sutcliffe v James (1879), 40 L T 875 

(d) B. S (' , Old 21, r. 21 ; Danford v McAnuUy (1883), 8 App. Cas. 
456, see Nearly Practice ol the Sum eme Court, 1913, p 288; title 
Pleading, Vol XXII, p, 449 As to the extent of the plamtift’s right 
to admmisiei interrogatories and obtain discovery of the defendant’s 
documents m an action for recovery of possession, see title Discovery, 
Inspection, and Interrogatories, Vol. XI, pp. 65, 103, 104 

(e) BSC, Ord. 12, r. 28 ; Yearly Practice ot the Supreme Court, 1913, 
p. 99 

(/) E. S C , Ord, 27, r 7 , Yearly Practice of the Supreme Court, 1913, 
p, 336 ; and soe title Judgments and Orders, Vol. XVIII., p 187. If 
the plaintiff succeeds as to pait only of tho land claimed, ho recovers his 
costs only in respect of the issues affecting the land reeoveicd (Jones v 
Curling (1884), 13 Q. B. D. 262, 269, C. A.; and see title Practice and 
Proceudure, Vol. XXIII, pp 176 et seq>. 

(g) B S. C., Ord. 27, r 8; and see title Judgments and Orders, 
Vol XVIII, p. 187. As to the method m which a judgment foi posses¬ 
sion of land is enforced, see title Execution, Vol. XIV , pp. 76 et w-r/ 

(h) As to registration ot writs of execution under judgments, tee titles 
Execution, Vol. XIV., p. 70; Judgments and Orders, Vol. XVIII., 

pp.220, 221. 

(i) Taylor d Atlcynsv. Horde ( 1757), 1 Burr. 60,114. The party recover¬ 
ing judgment is m of his old estate (Doe d. Daniel v Woodroffe (1849), 
2 H. L Cas. 811, Spotswood v. Barrow (1850), 5 Exch 110, 113). The 
defending party cannot plead les judicata (Doe d. Strode v. Seaton (1835), 
2 Ci M. & B. 728, 731,732). 

{&) See Doe d. Davies v. Evans (1841), 9 M. & W. 48; title Equity, 
Vol. XIII., p. 59. 

(I) See Doe d Foster v. Derby (Earl) (1834), 1 Ad. & El. 783, 784, 791; 
Doe d. Hitehmgs v. Lewis (1758), 1 Burr. 614, 619. 
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them (m), and the court has power to stay the second action until 
the costs o! the first action have been paid (n). 


. Fart VIII.—Extinguishment of Title. 

Sect, 1 . — Forfeiture. 

613. An estate in land may be forfeited for alienation irt mort¬ 
main, for breach of condition, lor waste, and for denying the title 
of the lord under whom the land is held (o). 

Alienation in mortmain is an alienation of lands or tene¬ 
ments to any corporation, sole or aggregate, ecclesiastical or 
temporal ( p). Such an alienation is a cause of forfeiture to the 
Crown or mesne lord (if any) (a), unless made by licence from the 


(m) Doe d Strode v Seaton (1835), '2 Cr M. & K. 728, 731, 732 . sen Doe ‘I 
Smith and Poi/ne v. Webber (1834) I Ad & El 110 (where the judgment 
was not admissible owing to a difference in the parties). and sec titles 
Estoppel, Yol XIII, pp 343 et seq., Evidence. Vo] XIII , pp 542,510. 

(») Bee title Practice and Procedure, Vol XXIII , pp. 157 et ieq , 
and set* Tichbouie v Wosti/n (J 872), L 11.8 0 P 20 

(o) As to loifoituio, 6>oo, geneially. 2 HI Oom 207 t,l seq , as to foifeitiue 
by limited owners, see do. latt ‘251 a et seq Formerly loiierture was 
incurred by atlarnder for lngb treason oi conviction loi petit treason 
or felony. As to high-treason and petit tieason, see, title Criminal L v\v 
and Procedure, Vol IX, pp 450 et seq High tieason involved the 
absolute loifoituro of estates ol inheritance, and the forfeiture of estates 
for life or yeais dating tbo continuance of the estate (Treason Ad, 1351 
(25 Edw 3, sfcat, 5, c. 2); 3 Co Inst 1,1ft, 4 B1 Oom 381) In petit 
treason and felony the offender forfeited las chattels leal absolutely, and 
bis freehold estates during his life, and alter Ins death the Crown took lua 
lands bold in fee simple (but not in foe tail) for a ycai and a day, with tlie 
right to commit unlimited waste (4 Ill Oom. 385). The penalty of for¬ 
feiture was restricted to the life ot the ollendei, save irt high tieason 
petit treason, and muider, by the Con upturn of Blood Act. 1814 (54 (!eo 3, 
c 145). As to the abolition of petit tieason, see title Criminal Law and 
Procedure, Vol IX , p 450, note (f) Forfeituie was abolished by the 
Forfeiture Act, 1870 (33 & 34 Viet e 23} In lieu theueof the piopeitv ot 
the convict vests in an administrate! (ibid , s ft ; and seo titles Criminal 
Law and Procedure, Vol l\,p 429, Prisons, Vol XXIII , pp 261 
et seq ). Bankruptcy also involves a bpceies oi foifeituie, since all the pro- 
poity ol a bankrupt passes to his trustee m bankruptcy ; see title Bank¬ 
ruptcy and Insolvency, Vol II , p 95 Formerly a feoff mont m tee by a 
tenant foi life or a fine was a foifeituie of his estate It. vosted a tortious 
fee m the feoflee, bnt gave the remainderman an immediate right of entry 
(see note (p), p 177, ante , note (A), p 291, ante , 2 Bl, Com. 274 , and 
see pp. 248, 249, ante ); but now that ieoflments have no tortious opera¬ 
tion, this cause ot forfeiture does not exist; see Chalks, Law Of Beal 
Property, 3rd ed, p 150. Alienation to an alien was a cause ol for 
feifuie (2 BI Com 274), but tins also is obsolete ; see the Naturalization 
Act, 1870 (33 & 34 Viet. e. 14), s. 2, title Aliens. Vol. 1, p. 309. 

(p) 2 Bl Com. 268. As to ecclesiastical coiporatious, see title Eccle¬ 
siastical Law, Vol. XI., pp. 792 et seq , as to lay corporations, see title 
Corporations, Vol. VITT, pp. 367 et seq. As to ownership ot property 
by corporations generally, see ibid , pp. 365 et sea 

(a) This restriction on alienation was aimed chiefly at the religious 
bouses, and they attempted to evade it by taking grants of land and 
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Crown (b), or under the powers of a statute (c). But it does not 
immediately vest the estate m the Crown or mesne lord; it only 
gives them a right of entry (rf). 

An estate created upon condition can be defeated by re-entry for 
breach of the condition ( e ) 

Waste committed by tenant in dower, by the curtesy, for life, or 
for years, is by statute a cause of forfeiture in favour of the owner 
of the inheritance (/); but in practice this remedy for waste is 
obsolete ((f). 

Denial of the lord’s title might under the feudal system bo a 
cause of forfeiture (/<), and it may still be a ground of forfeiture as 
between landlord and tenant (t). 

Sect. 2 — Escheat . 

* 

614 Upon the death of a tenant in fee simple intestate and 
without leaving an heir-at-law, the land escheats to the lord of whom 


nmnedul Hy mxiiivoying to the grantor as tenant under them ; tins gave the 
pietext tor subsequently entoung and holding the land (2 HI Tom 269); the 
device was intended to he checked by Magna Uaita, 1217 (2 Hon 3), c 43 (see 
] >i"bv, History ot the Law ot Real Property, 5th ed., p 133). and a general 
prohibition against alienation in mortmain was enacted by the Statute Ee 
UoligioRis (1279), 7 Edw I, stat. 2, c. 13. It was still possible, however, 
tor a roligious house oi other corporation to obtain land by means of a 
collusive action, hence the Statute of Westnunstei II. (1285), 13 Edw. 1, 
r 32, piovided fox an inquiry into the demandant, s title, and, it he had no 
title, the land was forfeited to the next lord oi the fee , and, as to these 
statutes, see Ihgby, Histoiy ot the Law 1 of Roal Property, 6th ed, 
pp 219 W, krq The Statute Quia Kmptoies (1290), 18 Edw. 1, c 1 (see 
p 141, ante), in authonsing alienations generally, expressly excluded 
.donations m mortmain (tlnd , s 3j As t.o the attempts to evade fox 
lei hue by means of giants to uses, see note (p), p. 272, anlr 

pi) The method ot obtaining the King e licence was prescribed by stat. 
(1299) 27 Edw. 1, stat. 2 ; and stat. (L306) 34 Edw. 1, st.al. 3, preserved 
the rights ol mesne loids' The pierogative nght was affirmed by stat. 
(1344) 18 Edw. 3, stat. 3, c. 3, and agam by stat (1696—6) 7 & 8 Will. 3, 
c 37 , and the latter statute dispensed with the necessity ot the mesne loids 
consenting to the licence Forfeiture to the Crown and to mesne lords, 
and. the grant of licences in mortmain, is now governed by the Mortmain 
and Ohantable Uses Act, 1888 (51 & 62 Yict. c 42), ss I, 2, see title 
Corporations, Vol. VIII, p 368, uote (1c) As to the procedure to 
obtain a licence, see Encyclopaedia oi Forms and Precedents, Vol. XII., 
p. 769, note (w). 

(c) See Mortmain and Charitable Uses ‘Act, 1888 (51 &. 52 Viet, c. 42), 
s. I (1) For statutory exemptions, see titles Charities, Vol. IV., pp. 137 
ctscq , Corporations, Vol VIII., p 368. 

(d) See title Corporations. Vol VIII., p. 369. 

(e) See p 169, ante. As to forfeiture clauses m leases, sen title Land¬ 
lord and Tenant, Vol. XVIII., pp. 530 el setj. As to protected life 
interests, see titles Bankruptcy and Insolvency, Vol, II., pp. 148, 149; 
Settlements. 

(/) Statute of Gloucester (1278), 6 Edw. 1, c. 5; 2 Bl. Com, 283. As to 
waste, see pp 175, 176, 187, 198, ante, and see titles Landlord and 
Tenant, Vol. XYIII., pp. 496 et seq. , Settlements. 

(g) As to the statutory remedies for waste, and whether they apply to 
permissive as well as voluntaiy waste, see title Landlord and Tenant, 
Vol. XVIII., p. 498, note (b). 

(h) See 2 Bl. Com. 275. 

(i) See title Landlord and Tenant, Vol. XVIII., p. 53S. 
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the land is hold; usually this is the Crown. The subject of escheat 
is fully dealt with elsewhere ( k ). 

Sect. 3.— Merger. 

615. Merger is an act of law (i), and, prior to the alteration 
effected by sfcatute(w), took place when a pai ticular estate in land and 
a subsequent estate both became vested in the same peison without 
any intervening estate in another person («). The particular estate 
was then at law merged or drowned in the subsequent estate (o). In 
general, it was essential that the particular estate should not be 
greater than the subsequent estate (p). 

616. The principle of merger was, however, subject to two 
exceptions. There was no merger at law if the person in whom 
the two interests united held them in different rights, where, for 
instance, he held a term of years as executor and the reversion in 
his own right {q ); and an estate tail in freeholds has always been 

(k) See p. 145, ante , titles Crown Practice, Yol X., pp 35 ft seq , 
Descent and Distribution, Yol. XI, pp. 23 et seq , and as to escheat in 
the ease of equitable estates, see ibid , p 24, title Equity, Vol. XIII, 
p 95. 

( l ) 3 Preston, Conveyancing, p. 6 • the whole of the tlmd volume of 
this woik is devoted to the suhiect of merger 

(m) Judicature Act, 1873 (36 & 37 Viet. « 66), s 25 (4). 

(to) 2 B1 Com. 177 ; 3 Pieston, Abstracts of Title, 50 , Chalks. Law of 
Real Ptoperty, 3rd ed , p 86, and see Wisrol's Case (1599), 2 Co Rep 60 b, 
61 b, note (iv ). 

(o) 2 Bl. Com. 177 The operation ol meigci is sinulai to that of sur¬ 
render (see p 292, ante), and hence it is said that a meiger only takes place 
wheie a surrender of the particular estate to the owner of the subsequent 
estate is possible (3 Preston, Conveyancing, p 162 , Chalks, Law of Real 
Property, 3rd ed , j> 87); but an express surrender takes effect m 
accordance with the intention of the parties, and the merger is then a con¬ 
sequence of the surrender , see title Landlord and Tenant, Vol XVIII, 
p 547. Merger at law is independent of intention and follows upon the 
mere vesting of the estates in the same peison ; see Chalks, Law of Real 
Property. 3rd ed , p 88, as to the different efleet m certain cases of 
surrender and meigei. 

(p) 3 Preston, Conveyancing, p 50. Thus a term of years will merge in 
the reversion (Capital and Counties Bank, Ltd v. Jthode.b, [1903] 1 Ch 631, 
652. C. A., 2 Bl Com 177), and a partial meiger could take place at 
law where the term oi the leveision was held iu undivided moieties (Bovy's 
(Sir Ralph) Case (1672), 1 Vent 193 , White v Ouenish (1861), 11 C. B. 
(n. s.) 209, 233). An estate *lor life will merge m the inheritance in 
reversion (Co. Litt. 338 b, Re Dunsany's Settlement, Nott v. Dunsany, 
[1006] 1 Ch. 578, 582, C. A , 3 Preston, Conveyancing, p. 255); and, since 
an estate tor a man’s own life is deemed to be larger than an estate pur 
autre vie (see p 178, ante), the lattei estate may merge m the former, but 
not vtce vend (ibid , Re Barry Jiatl Co and Wunbome (Lord) (1897), 76 
L T. 489,492); and see Lemon v. Mail, [1899] 11 R 416,435,0 A. But 
this rule does not apply to terms of years, and a team in possession merges 
m a shot ter term in reversion; see title Landlord and Tenant, Vol. XVIII, 
p. 552 As to the effect of a release oi a surrender, see p. 292, ante. 

(q) 2 Bl Com. 177; 3 Preston, Conveyancing, pp. 50, 309 ; Chambers v. 
Kingham (1878), 10 Ch. D. 743 ; Re Radchffc, Radchffe v. Bewes, [1892] 
1 Ch. 227, 231, C. A.; or a t*rm of years in his own light and the rever¬ 
sion in right ol his wife (Co. Litt, 338 b, Platt (Lady) v. Sleap (1611), 
Cro. Jac. 275; Jones v Davies (1861), 7 B. & X 507, Ex. Ch ; Doe d. 
Blight v. Pelt (1840), 11 Ad. & El, 842; Hurley v. Hurley, [1908) 11. R. 393), 
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exempt from merger, and consequently cannot be destroyed by Sect. 3. , 
coming in contact with another estate tail or a remainder in fee Merger, 
simple in the same person (j ). — 

617. In equity, the question of merger does not depend upon the Equitable 
mere fact of the union of the estates in the same peison, but upon principles 
the intention of the parties concerned (s) ; and this intention may applicable 
either be express, or it may be implied from the nature of the estates t0 mergei ‘ 
or other circumstances ( t ). In this respect the same principles apply 

to the merger of estates and to the merger of charges in the 
and (m) ; and it is now provided that theie shall be no merger by 
operation of law only of any estate the beneficial interest in which 
would not he deemed to be merged or extinguished m equity (»). 
Consequently in questions of merger, whethei arising in reference 
to legal or equitable estates, the equitable rule now prevails, and 
merger is not leeogmsed as having taken place contrary to the 
intention, express or implied, of the parties (w) 

618. When the same person has the legal estate m fee simple Extinguish- 
and is absolutely entitled as cestui que trust to the. beneficial me ° t , 

*■ analolous 

-—. to mergei. 


But it seems that mergei was only prevented m this case whoio the union 
of estates took place by act ot law, and might Jollow ou an assignment, 
notwithstanding fhe estates weie held in different lights (3 Pies ton, Con¬ 
veyancing, p 285 , Challis, Law ol Koal Fioperty, 3id ed , p 92), and a 
difference has been suggested where a termor holds a team of voais in Ins 
own light and the fieohold in light of anoihei, or the teim in right, ot 
another and the freehold in his own Tight,. In the toimei ease fheie iy a 
merger and he loses his teim, m the latter there is no merger and ihe 
other person’s light is saved {Co Litt 338 b, Nurse v Ye worth (1674), 3 
Swan 608, 618) But the distinction has been questioned (see 3 Picston, 
Conveyancing, p 278 , Chalhs, Law of Beal Propoity, 3rd ed , p 93); 
and these subtleties are now practically obsolete m consequence of tho 
prevalence of the equitable rule. 

(r) Wiscot’s Case (1599), 2 Co. Rep 60 b, 61 a (*‘ An estate tail cannot be 
merged nor suirendered, noi extinguished by accession ot a gieater 
estate”), Hoe d Crow v. Baldwere (1793), 5 Teim Rep 104, 109, Van 
Gruiten v Foxwell, Forwell v Van, Gnttte.il, [1897] A 0 658,679, 2 B1 
Com 177 ; 3 Pieston, Conveyancing, pp 246, 341 ; Chalks, Law ol Real 
Property, 3rd ed , p. 93. But in the case of copyholds, the iule is diffeiont ; 
see title Copyholds. Vol VIil,p 111, and an estate tail after possibility 
of issue extinct (see p 174, ante), meigcs on the acquisition of the fee 
(Co Litt 27 b, 3 Preston, Conveyancing, p 210) 

{«) See title Equity, VoI XIII, p. 146 

(t) Snow v. Boycott, [1892)13 Ch 110 ; Ingle v. 1 /nqhan Jenin n «, 11 'KiO] 
2 Ch. 368 

(m) Ingle v. Vaughan Jenlina, supia , Capital and Counties Bank, Ltd. 
v Rhodes, [1903] 1 Ch 631, C. A., per CozewIIahdy, L J, at p 653. 
These principles are fully stated in title Mortgage, Vol. XXI , pp. 318 
et sett , and as to merger whero a reveision in fee is purchased on behalf 
of a lunatic, see Be Senile, Ryder v. Bond, [1912] 2 Ch. 365 

(v) Judicature Act, 1873 (36 & 37 Viet c 66), s 25 (4), Snow v. Boycott, 
supra; and see title Equhv, Vol. XIII, p. 146. 

(w) As to the equitable doctrine of meiger, see, fuithei, Challis, Law 
of Real Property, 3rd ed., pp. 94 et seq. On tho union ol a term and the 
reversion in tho lessee, an intention to pi event merger may be gathered 
from subsequent dealings with the pioperty (Lea v Thursby. [1904] 2 
Ch. 57). As to the statutory extinction ot satisfied terms, sec j>. 271, 
mU, 
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sbot.s. ownership, the latter is, by an operation analogous to merger, 
Merger, extinguished in the legal ownership (a). 


(x) Mhif \ Alston (1797), 3 Ves 339 ; and soo lie Douglas, Wood y. 
Dough* (1884), 28 Ch I). 327 (wheie an equitable estate acq uned by an 
hen undei an ejection merged in tJie legal estate acquired as heir) An 
equitable estate hold by tenants m common may meige in an equal and 
co-extensive legal estate held by the same persons as joint, tenants (Be 
Belou*, Thornton r Selous, [1901] 1 *'li 921), see note (n), p 201, ante, 
but there is no merger if the equitable and legal estates aio not co¬ 
extensive (Bri/dges v. Brydges, Philips v. Biydqes (1796), 3 Ves 120, 126; 
Merest v. James (1821), Madd. & tt. 118). 


REAL REPRESENTATIVE. 
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„ Trusts and Trustees. 

„ Companies. 


Part I.—Appointment out of Court. 

819. A recoiver is either (1) an agent appointed out of court by 
individuals or corporations for the collection or protection of 
property, or (2) an officer of the court appointed by the court for a 
similar purpose. Roceivors appointed out of court have such 
powers, duties, and liabilities as are defined by tlie instrument or 
statute under which they are appointed and by the general law of 
agency (a). 

620. The most familiar instances of appointment out of court 
are in the cases of mortgages and debentures. Debentures or the 
covering trubt deed usually give an express power to appoint a 
receiver of the property comprised in the security in certain specified 
events; but, m the case of mortgages, such a power is usually 
omitted in reliance on the statutory provisions (b), which empower 
a mortgagee by deed, in certain events (c), to appoint a receiver 
of the moitgaged property with ceitain specified powers and duties. 
These statutory provisions with regard to receivers can, however, 
be varied, or added to, or wholly excluded, by agreement between 
the mortgagor and mortgagee either in the mortgage itself or in 
a separate deed (d). 


(a) See, for instance, Ford v Backham (1853), 17 Beav 485; and see 
title Agency, Vol I, pp 145 et seq 

( b) See Conveyancing and Law of Property Act, 1881 (44 & 45 Viet, 
c 41), ss 19 (3), 24 

(c) See title Mortgage, Vol XXI, pp 265 el seq. In the case of mort¬ 
gages by deed of land executed poor to the 1st January, 1882, when the 
Conveyancing and Law ot Propeity Act, 1881 (44 & 45 Viet c 41), came 
into iorce, the powers conferred on mortgagees by Lord Cranwoith’s Aet, 
stat. (1860) 23 & 24 Viet c 146, ss 11—24 (now repealed), including tho 
power of appointing a receiver, are still available , see lie Solomon and 
Meagher's Contract (1889), 40 Oh. D.* 508; and see title Mortgage, 
Vol XXI., p 265 

(d) See Conveyancing aud Law of Property Act, 1881 (44 & 45 Viet, 
c 41),s 19(1), (2),(3), Be Della BoceUa's Estate (1892), 29 L. li. Ir 464; 
and see title Mortgage, Vol XXI, pp 264, 265 The advantage of a 
separate deed is that it can be handed to tho receiver as evidence of his 
appointment and oi the extent ot his powers , see Gilbert v JDyneley (1841). 
3 Scott (n. r ), 364, 368. It is not unusual m mortgages and debentures 
to piovide for the appointment of a manager as well as of a receiver : 
see, for instance. Be Bylands Glass and Engineering Co, Ltd., York Ciii/ 
and County Banking Co ,Ltd v. The Co (1904), 118 L T Jo 87 . Patenon 
v. Gas Light and Coke Co., [1896] 2 Ch 476, 477, C A , Be Male, Lille,y v. 
Food, [1899] 2 Ch. 107, C. A For forms of appointment of a receiver of 
mortgaged propei 1 y, see Encyclopaedia of Forms and Piecedeuts, Vol VIII., 
pp. 908, 910. 
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A receiver appointed by a mortgagee, whether under the statutory 
power (e) or under a power m the mortgage (/), is as a general rule 
the agent of the mortgagor, not of the mortgagee. 

Though a mortgagee may have a receiver at the expense of the 
mortgagor, he cannot stipulate to be receiver of the rents and profits 
himself with a commission (g). 

If the mortgagor attorns tenant to the receiver, the relation of 
landlord and tenant thereby constituted justifies distress by the 
receiver in his own name, notwithstandmg that he has no legal 
reversion to which a right of distress’ could attach (li), but distress 
cannot be levied by a receiver appointed under the statute (?) after 
the mortgagee’s interest in the property has determined (,;), and 
a mere agent to receive rents cannot distrain or servo notice to 
quit (A) unless he has also authority to lot’(f)- 

When an action for foreclosure is pending, it is desirable that the 
appointment should be made by the court rather than by the 
plaintiff mortgagee (m). 

621. Debentures issued by a company in the ordinary form, 
giving a floating charge only, are not mortgages within the meaning 
of the Conveyancing and Law of Jhoperty Act, 1881(a), and 
debenture-holderfc are not entitled to appoint a receiver out of court 
unless expressly authorised to do so by the teimsof their security (<>). 
It may be, however, that trustees of a debenture trust deed which 
gives a specific charge on pioperty of the company are mortgagees ( p) 
within the meaning of the Act ('//). 

A receiver appointed by (lebeiituie-liolders under a power con- 


(e) Conveyancing and Law of Propci ty Act, 1881 (44 & 45 Viet c. 41), 
B. 24 (2); and sec, further, title Moimi YGE, Vol XXI , p 205 

(f) Jetferysv Divtcson (18GG), 1 Ch App 183, 190, Law v. Glenn (1867), 
2 Ch App 634, Owen da Go v Ciunk, [1895J 1 Q B 265.0 A , Bissell 
v Anel Motors (1906), Ltd (1910), 27 T L It 73 ; and see title Mortgage, 
Vol XXI, p. 264 As to receivers appointed by debenture-holders, see 
the text, infra. 

(g) Bonithon v HocLmore (1685), 1 Vern 316; ('Lambert, v Gold-win 
(1804), 9 Vea 254, 271 , Laugstajlr v Fenwick, Fenwiek v Langstafte 
(1805), 10 Ves 405; Tnmleston (Lotd) v Hamdl (1810), 1 Bull & B 
377 ; Letth v. Irvine (1833), 1 My & K 277; Eyie. v Hugltet (1876), 2 
Oh D. 148, 161; and see title Mortgage, Vol XXI, p 242 

(A) Jolly v. Aibuthnot (1859), 4 De (1. A J. 224 ; and see Idle Distress, 
Vol. XI, pp 121, 124. 127, 130, 131 

(t) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet c 41), 
B. 19 ; see note (d), p 337, ante. 

{}) Serjeant v Nash, Field <Sc Co , [1903J 2KB 304, C A. 

(k) Doe A Mannx Walters (1830). 10 B &0 626. Waidv Shew (1833), 
9 Bing 608; Gwqhan v Muffett (1890), 26 L R. Ir 664; and see title 
Distress, Vol XI, p 131 

II) Doe d Manners (Earl) v Misem (1837), 2 Mood & R 56; and see 
title Landlord and Tenant, Vol XVT1I, p 452, note (a) 

(m) Tillett v. Ntson (1883), 25 Ch D 238, see Bmd v Tollemache 
(1862), 1 Now Rep. 177. See title Mortgage, Vol XXL, p 262 

(n) 44 A 45 Viet. e. 41. 

(©) Blaker v Herts amd Essex Watemoiks Co. (1889), 41 Ch D 399, 406; 
Bee Deyes v. Wood, [1911]1 K B 806,818,0 A ; and see title Companies, 
Vol. V., pp. 341), 731. for form of powers m trust deed to appoint a 
receiver, see Encyclopaedia ol Forms and Precedents, Vol V., pp 56, 82. 

if} Hood and Challis ©a the Conveyancing Acts, 7th ed., p. 85'. 
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ferred by debentures or a covering trust deed in the usual form uart i 
is regarded as the agent of the company, ijeven if there is no Appoint- 
express stipulation to that’effect ( q); but,' if the foim is unusual mentout 

and the nature of the powers which the receiver is authorised to of Court, 

exercise is inconsistent with an intention that he Bhould act as the 
agent of the company, he is regarded as the agent of the debenture- 
holders (r). 

622. A receiver appointed out of court, being an agont only, Liability of 
is not j primd Jane personally liable m respect of transactions receiver, 
properly entered into by him as receiver (s). If, however, a 
receiver gives his personal promise to pay a debt for which his 
principals may become liable, lie is bound thereby (t); but the 
question whether the promise is the personal promise of the agent 
or the promise only of his principals depends in each case upon 
the intention of the parties, to be gathered from the terms of the 
document, if any, containing the promise (a). When a debenture 
trust deed provides that any receiver appointed thereunder shall 
be the agent ot the company, and the company atteiwards goes 
into liquidation so as to be unable any longer to employ agents to 
bind its property, it may be that the receiver, though not pur¬ 
porting to contract personally, is personally liable on contracts 
subsequently enteiod into by him, as for breach of an implied 
warranty of authority (6). 

From the fact that a receiver appointed out of court is an agent Meet ot 
it follows that any payment on account of a debt, if made within 
the scope of his authority, may constitute an acknowledgment tune, 
binding on his principal sufficient to take the case out of the 
Statutes of Limitation (i) Again, a leceivor appointed by deed, 
unlike a iccoiver appointed by the court, may he constituted an 

(q) See Gaskell v Goslmq, [ISAS] 1 Q R 660, 0 A , per Kigby, L J , at 
pp ((02 et seq , on appeal, Goslmq v Gaskell, [1897] A. <1 576 

(?) He Vunhos, Ltd, [1900] I Ch 470, Robinson Printing ('o , Ltd. v. 

Chic, Ltd , [10051 2 Oh 123, Leges v. Wood, [1911] 1KB 806, C A.; 
and bee Owen d; Co v Cronl, [1895] 1 Q B 265, C A As to the position 
of a receiver of the assets ot a company appointed under a power m a 
security, see. furthoi, Bisscll v Ariel Motors (1906), Ltd (1910), 2? T L E. 

73, Re Goldbnrq (No 2), Ex paite Page, [1912] 1 K B 606; title Companies, 

Vol V , pp 373, 374 

(s) Owen <9 Co v Gionk, supra (where a receivei appointed by deben¬ 
ture holders leceivcd irom the manager of the company and paid mto lus 
receivership banking account, without any knowledge ol its origin, 
money which had been banded to thfi manager by the plaintiff him 
under protest and “ dm ess of goods"; the film sued the iceciver for 
money had and received to their use, but lie was held not personally 
liable) As to claims foi money had and leeeived as between pimeipal 
and agent, see title Contract, Vol VII, p 479 ; and see also, generally, 
title Agency, Vol I , pp 181 et seq, 219 et se,q ; Companies, Vol. V , 
pp 295 et seq 

( l) Robinson Punting Co , Ltd. v, Chic, Ltd , supra, at p 134.' 

(a) Chapman v Smethunt, [1909] ] K B 73,927,0 A. 

(b) CoUen v Wright (1857), 8 E & B 647, Kx Oh ; and see Gosling v. 

Gaslcell, sv/pra, at p 592; titles Agency, Vol I , pp. 221—223 ; 

Compan res, Vol V, p 295; Misrepresentation ani> Fraud, Vol XX., 
p. 723. 

(c) Re Hale, Lilley v. Foad, [1899] 2 Ch 107, C. A., and see title Limita¬ 
tion op Actions, Vol. XIX, p 72 
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express trustee, and would formerly have been unable to take the 
benefit of such statutes (d). 

623. Though mortgages and debentures supply the most frequent 
instances of the appointment of a receiver out of court, such an 
appointment may be made in a variety of other circumstances, as, 
for example, by a landowner who desires by this means to secure to 
annuitants annuities which he has granted out of his estate (e), by 
a mortgagee in possession who resides at a distance from the 
mortgaged property or who for any other reason finds it impracticable 
to collect the rents personally (J ), or by partners who wish to realise 
the assets of the partnership without the assistance of the court (g); 
a rector might formerly (//) have appointed a receiver of the 
tithes and profits of his rectory to seeuie charges thereon (i). So 
also a receiver may be appointed under an inspectorship deed to 
collect and receive for the benefit of creditors all debts and moneys 
due to the debtor ( k), and a receiver and manager may be appointed 
by the trustees of settled estates with the consent of the tenant for 
life (f), or by the guardians of an infant (m). 

But in all these cases the powers and duties of the receiver must 
depend on the terms of his appointment (n). If the deed of 
appointment, for instance, is silent as to remuneration, the iceeiver 
will be entitled only to a quantum meiuit(o), and if it contains no 
directions as to the disposition of moneys to be received they will 
be held on behalf of the appointing party (]>). 


(d) Knight v Bowyer (1858), 2 De G &J 421,0 A ; and see title Limi¬ 
tation of Actions, Vol XIX , pp 140, 161 at seq A j ('envoi appointed 
by the com l niav be a constiactive trustee ; see title Equity, Vol XIII, 
p 156, and the eases cited i bid , note (b) ; and see title Trusts and Trustees 

(e) Ford v Rackham (1853), 17 Beav 485; Knight v Bowyer (1858), 
2 De G & J. 421, C. A , Cradock v Scottish Provident Institution, [1893] 
W X 146, and see Brooks v Greathed (1820), 1 Jae &W 176, Davis v 
Mailboiough (Duke) (1819), 2 Swan 108, 114; and as to annuity deeds 
generally, soo titles Mortgage, Vol. XXL, pp. 88, 89 ; Rentcharges 
and Annuities, pp. 463 et seq, post 

(/) Davis v Dandy (1818), 3 Madd. 170 

(a) Turner v Major (1862), 3 Ciff 442: and see title Partnership, 
Vol XXII, pp 3 et seq , 85 et seq 

(h) I.e., between the years 1803 and 1817, when the stat (1817) 57 Geo 3, 
e. 99, revived stat. (1571) 13 Ehz e 20, which had been icpealed by 
stat. (1803) 43 Geo 3, e 84; see title Ecclesiastical Law, Vol. XI, 
p 615 

(i) See White v. Peteiboiouqli (Bvhop) (1818), 3 Swan 109, 110 
(appointment made in 1805) 

(k) Hobson v Jones (1870), L Tt 9 Eq 456 Such a receiver is not 
legarded as the agent of the mspectois, and they aie not liable to account 
for any moneys misappropriated by the receivei (ibid ). 

( l) See Bagot v Bagot (1841), 10 L J (ch ) 116; and se6 title 
Settlements. 

(m) Clavenng's Case (1720), Proc Ch 535. 

(») Davis v. Marlborough (Duke), supra, at p 153 ; and see Davis v. 
Bendy, supia ; Gilbert v. Dyneley (1841), 3 Scott (n. r ), 364. 

(o) Pnoi v Bagster (1887), 57 L T 760. 

(p) Re Vimbo8, Ltd , [ 1900] ] Ch 470 (whore it was held that the liquidator 
<>i a company was not entitled in the winding up to call upon a receiver 
appointed by debentuie-holders to hand over the balances in las hand*). 
For fount of d»uses providing tor the application of money in* the handt 
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624. The receiver of a public undertaking appointed out of 
court under an Act of Parliament is a public officer and a tiustee 
for the public. He is, therefore, not entitled to make any profit for 
himself out of moneys passing through his hands, and may be made 
to account for such profits even after hip accounts have been passed 
and closed ( q). 

625. The appointment of a receiver by the court operates as. a 
discharge of a pievious appointment out of court by a party to the 
action (r), and the authority of a receiver appointed out ol court, as 
of any other agent, is determined by the death of the principal (s'). 


Part II.—Appointment by the Court. 

Sect. 1 . — Junvlichou. 

626. The appointment of reeeiveis by the court is now generally 
made under the Judicature Act, 3878(a), s. 25 (8), which provides 
that a receiver may be appointed by an mleilocutory older of the 
court in all cases m which it appears to the court to bo just or 
convenient that such order shall be made. The appointment may 
be made either before or after judgment, and a fortiori by the 
judgment itself or at the hearing of the action (b). 

The effect of the statute (a) is to extend the jurisdiction to appoint 
a receiver, formerly exercised by the Court of Chancery, to all 
divisions of the High Cotut(r), to the Court of Appeal (rf), and to 
every inferior court having jurisdiction in equity, or at law and in 
equity, and in Admiralty respectively, as regards all causes of action 
within its jurisdiction (e). 


of reeeiveis, see Encyclopedia of Forms and Precedents, Vol VIII. 
pp 513, 665, 911 

(q) Lonsdale {Bail) v. Chinch (1789), 3 Bro C C. 41 

(r) Hand v. Blow, [1901] 2 Ch 721. 732, 0. A ; and see B, Delia 
Bocella's Estate (1892). 29 L E Ir 464 

(s) Be Annaly (Lord), Ciawjotdv Annaly (Lord) (1801), 27 L ft h ;,23, 

536, but see Conveyancing Act, 1882 (45 & 46 Viet c. 39), 8, 9 , and 

title Agency, Vol. I, pp 229, 230. 

(a) 36 & 37 Viet c 66 

(b) Beddow v Beddow (1878), 9 Ch. D 89, 93 , Anqlo-ltahan Bunk v. 
Davies (1878), 9 Ch. D 275, 286, C. A , Be Blanche, Drake v Brunei e 
(1888), 67 L J. (CH.) 437 , Be Prytherch, Brytherch v. William** (1889), 
42 Ch. D. 590, 600; see Smith v Cowell (1880), 6 Q. B D 75, C A.; 
Eastpn & Co v Bar Valley Drainage Gommusioneis (1892), 8 T L. R. 
649 Edwards & Co v Ticard, [1909] 2KB 903, 907, C A ; and see 
title Equity, Vol XIII., p 56 

(c) Judicature Act, 1873 (36 & 37 Viet c 66), s 16 

(d) An original motion belore the Court of Appeal foi the appointment of 
a receiver may be made by the special leave ol that comt, see Judiraluie 
Act, 1873 (36 & 37 Viet, c 66), ss 4, 19, 24; R. 8 0, Ord 58, i 4; 
Brenan v Preston (1852), 2 De G M. & (i. 813. C. A , Hyde v TFarden 
(1876), 1 Ex D. 309, C. A , Charpbnv Yownq (1862), 6 L T. 97. 

(e) Judicature Act, 1873 (36 & 37 Viet, c 66), s 89 Under this provision 
reeeiveis may be appointed m the Mayor’s Court, London (Nothard v. Proctor 
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627. Of the throe Divisions of the High Court, it is still in the 
Chancery Division, as representing in practice the old Court of 
Chancery (J), that the general jurisdiction to appoint a receiver is 
most frequently exercised. 

In the King’s Bench Division receivers are very frequently 
appointed by way of equitable execution^), but seldom in other 
cases (h). 

'In the Probate, Divorce, and Admiralty Division the power eon- 
feired by the Judicature Act, 1878 (i), is not often invoked. In 
probato cases use is still made of the jurisdiction conferred on the 
old Court of Probato by the Court of Probate Act, 1857 (k), to 
appoint an administrator pendente lile of the personal estate of a 
deceased person or a receiver of the rents and profits of his real 
estato (a), but appointments may also be made under the Judicature 
Act, 1878(5). . 

In divorce cases receivers are sometimes appointed by way of 
equitable execution under the Judicature Act, 1878 (<■). 

In Admiralty cases a receiver has been appointed m an action of 
co-ownership at the instance of one of two co-owners (d), and also in 
an action by an equitable mortgagee of ship and freight (e), 


(1875), 1 Ch D. 4, C A ; see title Mayor’s Court, London, Vol XX., 
p 286), m the Coiut ol Bankmptey (He Goudie, Ex parte Official Receiver, 
[1896] 2 Q B 481), m the Palatine Courts ol Durham and Lancaster (Re 
Connolly Ihothers, Lid , Wood v Connolly Ihothers, Ltd , [1911] 1 Ch 731, 
C A ; Minford v. Carse, [1912] 2 I. K 245, see title Courts, Vol. IX , 
pp 121, 122, 125, 12ft), and in county courts (E. v. Lincolnshire County 
Court Judge (1887), 20 Q B D. 167 , Clissold v. Cratchley, [1910] 1 K. B, 
374, Ree County Court Rules, Ord 13, and title County Courts, 
Vol VIII, pp 505, 506). A county court has power to appoint a receiver 
of the icnts and pioflts of an equity of redemption by way of equitable 
execution, notwithstanding that it could not have issued the writ ot elegit 
which, under the old practice of the High Court, was a necessary 
preliminary to the appointment (R v Selfe, [1908] 2 K B 121) 

(/) As to this practice, bee title Equity, Vol. XITI, pp 42, 54 

(g) As to equitable execution, see title Execution, Vol. XIV, pp 115 
et seq 

(h) As to the limited jurisdiction of a master in the King’s Bench 
Division aDd of a registrar m the Probate, Divorce, and Admiralty 
Division, see R S 0, Old 54, r 12; title Execution, Vol XIV, p 122. 

(i) 36 & 37 Viet c 66 ; see p 342, ante. 

(1) 20 & 21 Viet c 77, as. 70, 71; see Grant v Grant (1869), L R 1 
P & D. 654; and title Executors and Administrators, Vol XIV, 

p 201. 

(a) Horrell v With and Plumley (1866), L. R. 1 P & D. 103 ; Taylor v. 
Taylor (1881), 6 P. D. 29, Salter v Salter, [1896] P. 291, C A.; In the 
Goods of Beamier-Terry, Mathew v. Tooze (1908), 24 T. L Jt 465; Shorter 
v. Shorter, [1911] P. 184 

(h) 36 & 37 Viet c 66; sop Inthe, Goods of Booie (1888), 13 P. D. 36,* Re 
II a I risen and Bottomley, (1899J 1 Ch. 465, 466, C A 

(<•) 36 & 37 Viet o 66, see Waddell v Waddell, [1892] P 226; Camp- 
helix Campbell arid Dans (1895), 72 L T 294, and sec, Cordon v. Cordon 
(1912), 7’ lines, 26th November. The old Divorce Couit had previously all 
the powers? ol the Court ol Chancery for eofoicing and putting into execution 
its decrees and orders (Matrimonial Causes Act, 1857 (20 & 21 Viet c. 86), 
B. 52; see title Husband and Wife. Vol XVI, pp 589, 590) 

(d) The Anythin (1880), 5 P. D. 224; and seo title Admiralty, Vol. I; 
p. 64. 

(*} Bunt v. Berlofson and Stemensen, The Ernst (1887), 56 L. T. 722, 
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but applications for a receiver are seldom made in Admiralty 
actions (/). 

In the district registries of Liverpool and Manchester a receiver 
may be appointed where the parties consent, but not m hostile cases, 
nor, except in an extreme case, where the defendant is an executor 
or trustee (g). In other district registries it has been said thattheie 
is no jurisdiction to appoint a receiver (h), except by way of equitable 
execution (i). 

In certain cases (k) justices have jurisdiction to appoint receivers. 

Sect. 2 .—Application Jor Appointment. 

Sub-Sect 1 .—By Whom, and how Made 

628. An application for the appointment of a receiver under the 
Judicature Act, 1873 (l), must, in genera), be made in a piopeily 
constituted action. It may be made by any pai ty to the action, or, 
it would seem, by any person served with notice of, or attending any 
proceeding in, the action (»i). 

629. On behalf of infants a receiver is sometimes appointed with¬ 
out action, though the more usual practice is to appoint a guai dian 
of the person and estate, who is required to enter into a recognisance 
with sureties like a i eceivei (»). 

Receivers may also be appointed under the lunacy jurisdiction 
on summons in chambers without suit(o). 

630. In the ease of companies carrying on undertakings of a 
public nature, mortgagees and holders of debenture stock may, in 
certain circumstances, apply to two justices lor the appointment of 

0. A ; 6 Asp. M L C 120, C A : and see The Edderside (1887), 31 Sol 
Jo 744 

(/) Williams and Bmce, Admiralty Practice, 3id ed., 1902, p 490, n (k) 

(g) Directions issued by Kekewich, J, m May, 1887, and Btill acted 
upon , see Yeaily Practice ol tlio Supreme Comt, 1913, p 464 

(h) Walker v Bobmson (1876), 34 L. T 229, Be Smith, deceased, 
Hutchinson v. IFan? (1877), 6 Oil. D. 692 , Be Capper, Bobertson v Capper 
(1878), 26 W R 434 

(0 R.SC, Old 54, r 12 (e). 

(k) See tlie text, infra 

(?) 36 & 37 Viet o 66, s 25 (8); see p 341, ante 

( m) R S C., Ord 50, r. 6, Ord. 71, r 1; Judicatuie Act, 1873 (36 \ 37 
Viet c 66), s 100, Topping v Seaison ^ 1862), 6 L T 449 

(n) Be Leemmg, Be Gascoyne (1851), 20 L J (on ) 550. Be Reynold* 
(1852), 19 L T (o s)311, and see Pitcher v lleliuii (1781), 2 Dick 580; 
2 Seton, Judgments and Orders, 7th ed , p 951, Simpson, Law of Infants, 
3rd ed , p. 212. It was formerly held that a receiver could not be appointed 
even in the case ot infants uuloss a cause was pending (Anon (1738), 1 Atk 
489, *678; Ex parte Whitfield (1742), 2 Atk 315, Ex parte Mountfort 
(1809), 15Ves 445) The application is made by petition m the Chancery 
Division; and see titles I vfants and Chiluken, Vol. XVII, p. 128; 
Practice and Procedure, Vol. XX11I., pp. 188, 189 

(o) Lunacy Act, 1890 (53 & 54 Viet c 5), ss 108,116, Rules in Lunacy, 
1892, rr 19,83(Stat R & 0 Rev, Vol VIII., Lunatic, England, pp 3, 12); 
Be Browne, [1894] 3 Ch. 412, C. A. For forms of conveyance and mort¬ 
gage by such leceiver, see Encyclopaedia of Forms and Precedents, Vol 
VIII, p 571, Vol. XII, p 541; see title Lunatics and Persons ov 
Unsound Mind, Vol. XIX, pp. 414, 418. 
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a receiver without commencing an action {p), and mortgages under 
the Metropolis Management Act, 1855 (q), and the Public Health 
Act, 1875 (r), may be enforced in a similar way. 

A judgment creditor of a railway company may obtain the 
appointment of a receiver and, if necessary, of a manager of the 
undertaking of the company, on application by petition m a summary 
way to the Chancery Division (s). 

' So, also, the holders of mortgage debentures under the Mortgage 
Debenture Acts, 1865 and 1870 (f), may, subject to the provisions 
of those Acts, obtain the appointment of a receiver by petition or 
summons at chambers in the Chaneeiy Division ( u ). 

Under tho Local Loans Act, 1875 (v), if a local authonty makes 
default for twenty-one days m payment of an amount not less than 
i!500 due under the Act (u), the peisons entitlod may apply by 
petition to the county court for the appointment of a receiver of the 
local rates or property charged ( w). 

Under the Licensing (Consolidation) Act, 1910 (a), there is a 
similar provision in case a compensation authonty should make 
default for one month in paying an amount of not less than JC50 
due in respect of any loan under the Act ( b ). 

631. The recovery of arrears of tithe rentcharge may similarly be 
enforced by application to the county court for the appointment of 
a receiver ( c). 

632. In the King’s Bench Division, where the appointment of 
receivers is in practice almost entirely confined to cases of equitable 
execution, the application is made by summons at chambers (<£)• 

In the Chancery Division the application is usually by motion in 
open court, but it may be made by summons at chambers where it 


(p) Companies Clauso? Consolidation Act, 1845 (8 & 9 Viet c 16), ss. 
53, 54 , Commissioners Clauses Act, 1847 (10 & 11 Viet c 16), ss. 86, 87 ; 
Companies Clauses Act, 1863 (26 & 27 Viet, c 118), ss 25, 26, and see 
title Companies, Vol V . pp 737, 738 

( q) 18 & 19 Viet c 120, s 188, and see title Metropolis, Vol XX, 
p 448 

(r) 38 & 39 Viet c 55, s 239, see title Public Health and Local 
Administration, Vol XXIII, p 385 

(s) Railway Companies Act, 1867 (30 & 31 Viet c 127). s 4, made per¬ 
petual by stat. (18751 38 & 39 Viet c 31; see Judicature Act, 1873 
(36 & 37 Viet c, 66). s 34; and see title Railways and Canals, Vol 
XXIII , pp 765, 766. 

(t) 28 & 29 Viet c 78 , 33 & 34 Viet c 20. 

(it) See Mortgage Debenture Act, 1865 (28 & 29 Viet c 78), ss 41—47. 

(v) 38 & 39 Viet c 83 

\w) Local Loans Act, 1875 (38 & 39 Viet. c. 83), s 12 ; County Couit 
Rules, Ord. 50. r 6, and see titles County Courts, Vol VIII, pp 666, 
667 , Money and Money-Lending, Vol XXI, p 63 « 

( a ) lo Edw 7 & 1 Geo 5, o. 24 ; see title Intoxicating Liquors, Vol. 
XVJII.P73. 

( b ) Licensing Rules, 1910, r. 71 (Stat R & 0. 1910, p. 265) For the 
practice, set. County Court Rules, Ord 50, i. 58 

(c) Tithe Act, 1891 (54 & 55 Viet c. 8); see Tithe Rentcharge 
Recovery Rules, 1891 (Stat R. & 0. Rev., Vol. Ill, County Court, 
England, p. 578); and see title Ecclesiastical Law, Vol XI, p 749 

(d) For the practice, see, further, title Execution, Vol. XIV., pp. 122— 
124 . 
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relates to the management of pioperty, and all the parties beneficially 2 . 

interested consent (n), or -where it is for the appointment of a Application 
receiver in place of one who haB died or resigned (J ), or wheie the for Appoint- 
action has been commenced by originating summons^), and it men t- 
should be so made in cases of equitable execution (7i). 

633. When a plaintiff suing on behalf of a class obtains an order Plaintiff 
for a receiver, any member of the class who objects Bhould apply by 
summons to be made a defendant in the action, so that lie may take a dags 
steps to get rid of the order or to take the conduct of the pi oceedings 

out of plaintiff’s hands. He is not allowed to intervene simply by 
appealing against the order (?)• 

634. It is not necessary that the appointment of a leeeiver When 
should have been claimed by the writ or even by the statement of made 
claim (k), unless such appointment is a substantial part of the relief although not 
sought (1). Leave to amend the writ will be given»if necessaiy (m). claimed by 
Similarly a receiver may be appointed m the Court of Appeal, wnt 
though the appointment has not been asked for in the court 

below (??). 

It is not necessary, in a foreclosure action, to proceed by -nut Foreclosure 
rather than by originating summons in order to get a receiver ‘‘c 11011, 
appointed ( 0 ). 

Sub-Sect 2 — Time for Making Application 

635. As a rule the court cannot appoint a receiver unless there Action must 
iB a Us pendens ( p ), and caveat proceedings in the Probate Division a g n a d ™ le be 
do not constitute a lis pendens ( q ); but, when the defendant to a P g ‘ 
contemplated action is out of the jurisdiction, and the writ cannot 


(e) R S C , Ord 55 ,1 2(13), Blachborovqh v Eavenlull (1852), 16 Jur. 
1085, and see the recciveuslup order m Wade-Gmy v Handley (1878), 1 
Ch D. 653, set out m 1 Seton, Judgments and Ordeis, 6tli od , p 758 As 
to applications in ceitain special cases, see pp 343, 344, ante 
(/) Qrote v. Bing (1852), 1 W, R 80; Booth v (joulton (1868), 16 W. R. 
683 

(q) lie Francke, Drake v. Ft ancle (1888), 57 L J. (ch ) 437. 

(h) Be Hartley, Nuttall v Whittaker (1892), 66 L T 588 , and, as to the 
practice, see, further, title Execution, Vol XIV, pp 122—124 
( 1 ) Watson v Cave (No 1) (1881), 17 Ch D 19, C. A , Fraser v. 
Cooper, Hall Co. (1882), 21 Ch. D. 718, Debenture Corpomiion v de 
Munetta (C.) & Co , Ltd (1892), STL R 496. 

(k) Malcolm v. Montgomery (1824), 2 Mol 500, Osborne v. Harvey (1841), 
1 Y. & C Ch. Cas. 116; Bowman v Bell (1844), 14 Siui 392 ; Wughi v 
Vernon (1856), 3 Drew 112 , Brooker v Brooker (1857), 3 Sm. & G 475, 
477 ; Salt v Cooper (1880), 16 Ch. D 544, C A 

(l) Coleboume v Coleboume (1876), 1 Ch 1) 690 

(m) Be Lloyd, Allen v. Lloyd (1879), 12 Oh. D. 447. 

(n) Chaplin v Young (1862), 6 L. T. 97 , Hyde v. Warden (1876), 1 
Ex D 309 C. A. 

( 0 ) Oee v. Bell (1887), 35 Ch D. 160 , IFes/oa v. Levy, [1887] W. N. 76 ; 
Barr v. Harding (1887), 36 W R. 216 , County of Qloucester Bank v. Budry 
Merthyr Steam and House Coal Colliery Co, [1895] 1 Ch 629, C. A. ; 
Inqham v. Sutherland (1890), 63 L. T. 614; and Bee title Mortgage, Vol. 
XXI , p. 283. 

(p) Salter v. Salter, [1896] P. 291, C A For exceptions to the rule, e.g., 
as to lunatics, see p. 343, ante, and, for other caseB, see pp 343, 344, ante. 

(g) Salter v Salter, supra, see title Executors and Administrators, 
Vol. XIV., p. 201. 
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in consequence be issued without leave of the court, it is conceived 
that, if a case of emergency is made out, a receiver may be 
appointed on an ex parte application and leave given for the issue 
of the writ by the same order (r) 

636. When an action has been commenced, the writ or 
originating summons must as a rule be served on the defendant 
before a receiver can be appointed (s). A receiver is not as a rule 
appointed if the persons principally interested in the property to 
be affected are not before the court (t); but if the defendant has 
absconded, or if for any other reason it is found impossible to soive 
him, or if there is imminent danger of the property being lost, a 
receiver may bo appointed before seiviee on an a parte application 
supported by affidavit (it). 

637. When the writ has been served, notice should be given, if 
possible, to the 'defendant of any intended application for a iceeiver. 
A receiver is not appointed! on an n paifr motion, eitlior before or 
after appearance, in the absence of special circumstances (a); and 
<' c pat te applications tor the appointment of a receivoi by way of 
equitable execution aio not granted, except in case ot special 
emergency (h) Though a defendant has not appeared to the 
writ, an attempt should still be made to serve him personally with 
notice of any motion or summons for a receiver. It is not enough 
to file documents m the Central Office of the High Court as m 
default of appearance (r). 

( r) Young v. Brassey (1875), 1 Oh D 277 (when 1 an injunction was so 
granted) 

(s) Shatton v Davidson (1830), 1 Russ & M. 484 ; Biowne v Blount 
(1830), 2 Russ & M 83 

(t) Shaw v Shote (1835), 5 L J (on ) 79 

(«) Pitcher v Bclliar (1781), 2 Dick 580, Maguire v Allen (1809), 1 
Ball & B 75; Quin v Bunn (1823), 1 Hog 75 , Tmficld v Irvine (1826), 
2 Russ 149, GibbwMainwarmg (1837), 9 Sim 77, Noadv Backhouse 
(1843), 2 Y & C Oh Cas 529, Barrett v Mitchell (1843), 5 I Eq E 501; 
Dowling v Hudson (1851), 14 Beav 423 , London and South Western Bank 
v Facey (1871), 24 L T 126. Re B ’« Estate, H v //. (1875), 1 Ch J). 
276; Crane v. Julhon (1876), 2 Oh. D. 220, and see Colcboumev. Cole- 
bourne (1876), 1 Oh D 690 Re Fountain (1888), 37 Ch 1) 609, C A (a 
lunacy case); In the. Goods of Messiier-Teiry, Mathew v Tooze (1908), 

24 T L R 465 (receiver appointed bcfoie citation in a probate action) 

(а) Meaden v Sealnj (1849), 6 Hare, 620, Vaillard v. Caillard (1858), 

25 Beav 512; Steer v. »S'teer (1864), 2 Drew &Sm 311, Blackett v Blackett 
(1871), 24 L T 276; Tayloi v.' Eokcrsley (1876), 2 Ch. D 302, C. A. ; 
Ptpcino v. Harmston (1886), 3 T L E 219, (J A , per Lindley, L J , at 
p. 220; Re Patrick, Bills v Tatham (1888), 32 Sol Jo. 798, Re Connolly 
Brothers, Ltd , Wood v. Connolly Brothers, Ltd , [1911] 1 Ch 731, 742, C. A. 
In Ireland the order for the appointment ot a new receiver m place of one 
who has died is sometimes made on au er parte motion (Molloy v Hamilton 
(1874), 8 I. R. Eq 499; Re Stone and Lauder (1875), 9 1 R Eq. 404) 

(б) Lucas v. Bams (1886), 18 Q B D 127, 134, 0 A ; Re Potts, Esi 
paite Taylor, [1893] 1 Q B. 648, 661, 662, C A , Minter v. Kent, Sussex 
and General Land Society (1895), 72 L T 186, C A ; Re Goudte, Ex parte 
Official Receiver, [1806] 2 Q. B. 481, see Lloyd's Bank, Ltd. v. Medway 
Upper Navigation Co, (1905] 2 K. B 359, C A. Fuggle v. Bland (1883), 
11 Q. JB. D 711, no longer represents the practice on this point. 

(c) R. S C , Ord 67, r. 4. Tilling , Ltd. v. Blythe, [1899] 1 Q. B. 557, 

C. A. 
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638 Though a plaintiff may in an urgent ease apply for tlu? SEri -• 
appointment of a leceivei even before service of the writ, a Application 
defendant can only apply after he has appeared to the writ, ami then f° r Appomt- 
only on notice to the plaintiff (</); nor can he apply without first ment - 
filing a counterclaim or a writ in a cross-action, unless his claim to Application 
relief arises out of the plaintiff’s cause of action oi is incidental by defendant 
to it(e). 

639 Though the death of a party does not cause abatement (/), Effect of 
a receiver cannot be appointed over tlie property of a deceased death of 
defendant until some duly constituted lepresentative is before the ,le,cn ' a,lt - 
courts/). In an administration action, however, a receivei may be 
appointed, notwithstanding the death of the sole defendant and 
executrix, on the plaintiff’s undertaking to obtain forthwith the 
appointment of himself or some other person as admmistiator de 

Loins turn (It). 

640. A receiver cannot be appointed in a foreclosure action after When apuii- 

order for foreclosure absolute, for tins brings the pioceedings to an ,3e 

end as far as the court is concerned (<), but it is otherwise in tlie ™ I( i RmL . t it oi 
case of actions for money demands, wlieie the process of the eoiut urdei 

may still be invoked to enforce wliat is on the face of it a final 
judgment (A.); and a receiver maybe appointed after anoidei for 
administration or for foreclosure inn if a proper case is made 
out (£), or after judgment in a partition action ponding an appeal (m). 

Sub-But 3 —■Emitme m Support. 

641. The affidavits in support of an application for a receiver Affidavits, m 
should show the natuie of the applicant’s interest m the property, BU PI >ort * 
unless there is already on the pleadings an admission of title 
sufficient to give the applicant a locus standi (n), and the grounds on 

which he alleges that it is just and convenient that a receiver should 


(d) R. S. C , Old 50, r 6, Paw v Uernnq (1891), 35 Sol Jo 752, but 
see, contra. Hick v. Loch wood, [1883] W N 18 

(e) Carter y Fey, [1894] 2 CL 541,0 A, distinguishing Sargantv Bead 
(1876), 1 Ch D. 600, and Porter v Lopes (1877), 7 Ch D. 358, and see 
Collison v Warren, [1901] 1 Oh 812, 0 A ; Robinson v Radley (1849), 
11 Beav 614; Ba/tlow v Gains (1845), 8 Beav. 329. 

(f) ESO, Ord 17, i 1 

(q) Be Shephard, Athns v Shephard (1889), 43 Oh 1) 131, O. A , doubt¬ 
ing Manchester and Liverpool District Banking Co v Pailunson (1888), 22 
Q B D. 173, C A ; and see Penney v. iTodd (1878), 26 W R 502 

(h) Be Parker, deceased. Cash v Parker (1879), 12 Ch D 293, Be Clark, 
Clark v. Clark, [1910] W. N. 234; Bee Waddell v Waddell, [1892] P 226 
(where the widow entitled to administration had apparently submitted to 
the jurisdiction of the court); and see title Executors and Adminis¬ 
trators, Vol. XIV , p 228 

(i) Wills v Luff (1888), 38 Oh D. 197, compare Ingham v Sutherland 
(1890), 63 L T. 614 

(k) Salt v. Cooper (1880), 16 Ch D 544, 0 A. 

(J) Bowman v. Bell (1844), 14 Sim 392, Thomas v. Davies (1847), 11 
Beav 29, Be Bywater's Estate, Sargent v Johnson (1855), 1 Jur (n s.) 
227 ; Biooker v. Brooker (1857), 3 Sm & Gr 475, Weston v. Levy (1887), 
31 Sol. Jo 364 

(m) Wright v Vernon (1855), 3 Drew 112. 

(») Norway v. Bowe (1812), 19 Yes. 144. 
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Sboi. 1 be appointed (o). It is conceived that it is no longer necessary 
Application that the evidence should be confined to the allegations in the 
for Appoint- pleadings (p). If it is asked that a named person should be 
ment. appointed, an affidavit of his fitness for the post will also be 

required (q). 

Affidavits 642. An affidavit sworn before action is valueless, even though 
act°on. bef ° re after issue of the writ (r), but the court sometimes makes an 
order on such an affidavit, the applicant undertaking to have it 
resworn and refiled (s); and, exceptionally, when the defendant to a 
contemplated action is out of the jurisdiction and a writ cannot in 
consequence bo issued without an application to the court (t), an 
affidavit in support of the application may be read, entitled m the 
matter of the Judicature Acts and of the contemplated action (u). 


Sect. 8 —Grounds of Appointment. 

Sub-Sect 1 .—In General (r). 

Generai 643. The couit has now statutory power to appoint a receiver 

jurisdidum whenever it appears just or convenient (u ), and in exercise of this 

power it appoints a recover m many cases in which the old 
Court of Chancery would not, as a matter of practice, have 
intervened (a) , lint the appointment is discretionary, and m cases 
where the Court of Chancery had previously no jurisdiction to 
appoint a receiver the court does not oxercise the statutory power 
conferred on it (b) 

Carnin 644. Thus, a receiver may be appointed pending an action for 
appointment tiespass (c) or at the instance of a legal mortgagee (d), even 
will be mailt',-- 

(o) See pp 350 et seq , post 

(p) As to the ioimei practice, see Dawson v Yates (1839), 1 Beav 301. 
Cremen v Hawkcs (1845), 2 Jo & Lat 674; Wnqht v Vernon (1855), 3 
Drew 112 

iq) See Yearly Practice of the Supieme Court, 1913, p. 716 

(r) Silber v. Lewm (1889), 33 Sol Jo. 757 

(s) Gieenv Prior, [1886j W N 50, Be Abbott’s Tiade-Mark (1904), 48 
Sol Jo. 351 

(t) ESC, Ord 2, r 4 

(») See Yoirnq v Biassey (1875), 1 Ch D 277, cited note(r), p 346, ante 

(v) For the grounds of appointment in particular cases, see titles 
Companies, Vol V, pp 376, 377, 737, 738 ; Mortgage, Yol XXI, 
pp 2b 1 et seq , Partnership, Vol XXII, pp. 77, 78 ; Trusts and 
Trustees 

(w) Judicatuie Act. 1873 (36 37 Yict c. 66), s 25(8) As to the 

meaning of “jnst or convenient," see title Injunction, Vol. XVII ,p 202 

(a) Cummins v. Peikms, (1899J I Ch 16, C A , per Lindlet. L J , at 
p 20 As to the former practice in equity, see title Equity, Vol XIII., 
pp 54, 55 

(b) Philips v Jones (1884), 28 Sol ,To 360, C. A , Holmes v Millage , 
[1893J 1 Q B. 651, C A , Harris v. Beauchamp Brothers, [1894] 1 Q. B. 
801, C A ; and seo North London Rati Co v. Great Northern Rail. Co. 
(1883), 11 Q. B. I) 30, O. A.; Kitts v Moore, [1895] 1 Q B. 253, C A ; 
Cummins v, Perkins, supra, at p. 20, TFilbsv. Cooper (1900), 44 Sol Jo 
698. As to when an appointment will be made by way of equitable 
execution, see title Execution, Vol. XIV , pp 115 et seq 

(c) Peicy v Thomas (1884), 28 Sol Jo 533; Cummins v. Perkins, supra, 
atp 20; see litle Trespass 

(d) TxlMt v. Aixon (1883), 25 Ch. D. 238; Pease v. Fletcher 0870), 1 
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after he has taken possession (c), if the circumstances render it just 
and convenient {/), So, also, a receiver may be appointed of the 
rents and profits of land vested in legal tenants in common or 
joint tenants, even though no case of exclusion be made out (g); or 
of the estate of a deceased person notwithstanding that no legal 
representative has been constituted and no probate proceedings are 
pending (h); or at the instance of a judgment creditor notwith¬ 
standing that he has not taken advantage of the legal remedies 
open to him (?), provided the circumstances render it just and 
convenient (/.). Bo an order for the payment of money mto court 
may be enforced by the appointment of a receiver (/,). 

645. In cases of disputed title to land, the former rule was 
that the court would not interfere with the party m possession 
unless his title was obviously defective (m) or was affected by some 
equity (n), or the rents were in danger of being lost (o) or tho property 
in danger of destruction (p). Now, however, an interlocutory appli¬ 
cation for a receiver by a person asseiting a pmely legal title will 


Oh D 273 , Truman & Co v Bedqiave (1881), 18 Ch D 517. Gutflon 
(Dule)x Taylor, Planners ( Earl) v Taylor ( 1891), 7 T.L It 588 , and see Be, 
Pope (1886), 17 Q B D 743, 749, 0 A ; Be Whdeley, Whdeley v Learoyd 
(1887), 56 L T 846, 847 , title Mortgage, Vol XXI, pp. 261, 262 

( e) Mason v. Westoby (1886), 32 Oh D 206 County of Ohueestei Bank 
v Budry Met thy r Steam and llouse Coal Colliery Vo, 11895] 1 Ch 629, 
0 A 

(/) Be Pri/therch, Piytheich v Williams (1889), 42 Ch I) 590 

{q) Potter v Lopes (1877), 7 Ch D 358, IldE v Webber (1901), 17 
T L li 513, C A , and see The Ampthdl (1880), 5 P D 224 (co-owum ol 
ship) 

(h) Be Pallet, J teat inqx Biools (1885), 54 L J (CH ) 694; In the Estate 
oj Cleacet, (1905] P 319; Be Dawson, Viatic v Dawson (1906), 75 L J 
(cri) 201, see p 353, post, title Executors a so Aominxsxkators, 
Vol XIV, p 202 

(i) Be Watkins, Ex pinte Emm (1879), 13 Ch D 252, 0 A , Be Pope, 
supta; Be Whdeley, Whdeley x Learoyd, stipta Bryant v Bull, Bull 
v Biyant (1878), 10 Oh D 153; and see title ExkCuiion, Vol XIV., 
pp 122 et seq 

Ik) Manehestei and Lives pool Dishicl Banhnq Co v. Dathinson (1888), 
22 Q. B D 173, 0. A 

(l) Stanqer Leathes v Stangei Leathes, [1882 |W N. 71; Be Coney, Coney 
v Bennett (1885), 29 Ch D 993; Be Whdeley, Whiteley r Leatoyd, 
supt a 

(m) Eingal (Earl) v Blake (1828), 1 Mol 113; (1829), 2 Mol 50; 
Metcalfe v Pulvcitofl ( 1813), 1 Ves &B 180 ; Olatk v Dew (1829), 1 Buss 
& M 103 

(n) Stilwcll v Wilkins (1821), Jac 280; Madd A G 49, Podmote v. 
Cunning (1832), 5 Sim 485, Clegg x Ftsliwtek (1849), 1 Mac. & G 294; 
and see Bernj v. Keen (1882), 51 L. J (on) 912, C A , Bambngge v. 
Badtleley (I860), 13 Beav 355, pet Lord Langdale, M R„ at p 361 

(o) M or daunt v Eoopet (1756), Amb 311, and sen Kmqht v Duplessis 
(174$), 1 Ves Sen 324; Clatkx Dew, supta, Lloyd v Trimleston (Lord) 
(1829), 2 Mol 81 , Lancashire v. LmeasJnie (1845), 9 Beav 120 

(p) See, generally, Bambugqe x Baddeley (1851), 3 Mae & G. 413; 
Talbot v Hope Scott (1858), 4 K & J. 96 , Campbell v Campbell (1864), 
4Macq. 711, II L ; Carrow x Femor, Dunn v Fetuoi (1868), 3 Oh, 
App 719, Eitehen v. Birhs (1870), L R 10 Eq. 471, Patkinx, Seddona 
(1873), L. R 16 Eq 34 , Btdqway v. Bobeils (1844), 4 Hare, 106 (disputed 
title to a ship): Dobbin x Adams (1845), 8 I. Eq R. 157 , Fetherstone x. 
MitoheU (1846), 91 Eq. R 480 
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be entertained, and a receiver will be appointed if the court 
thinks that the plaintiff will probably succeed at the hearing and 
that, in all the circumstances of the case, the appointment is just 
and convenient ( q). 

The court considers the lelative merits of the competing 
titles, notwithstanding that this may in effect deprive the defen¬ 
dant m an ejectment action of his privilege of not disclosing his 
tjtle (?), and it also takes into consideration the length of the 
defendant’s possession (a) and the position of the tenants, who 
might be called upon to paj their rents over again if tho party 
in possession weie not solvent (a). Similarly, a landloid suing 
to recover possession of demised premises as for breach of 
covenant may obtain a receiver of the rents and profits pending 
trial, if he shows a probability of success at the hearing (/>), or if the 
circumstances render it just and convenient (c). 

646. If no one iH in possession of the property the court will 
appoint a receiver almost as of course, to prevent a scramble and 
to preserve the property until the nghtB of the parties are ascer¬ 
tained ( d ); and similarly a receiver will be appointed in an urgent 
case to prevent a stianger to the suit from obtaining a title by 
adverse possession («?). 


Soii-Hect 2 —To Preserve Property. 


647. Apart from appointments by way of equitable execu¬ 
tion (j ), or to enforce a charge (y), the general ground on which 
the com t appoints a receiver is ultimately in eveiy case the 
protection or preservation of property for the benefit of persons 
who have an interest in it. On this ground receivers aie con¬ 
stantly appointed pending the trial of an action (h) or pending the 


(q) Betty v Keen (1882), 51 L J. (on) 912,0 A ; Crane v Jullion 
(I87G), 2 (Jh. D 220; Johnv John, [1898J 2 Oh 573,0. A , distinguishing 
Powell v Van Grutten, 11897 J 1 Oh 04,0 A; Beal and Vet sonal Adianee 
Co v. M'Carthy and Smith, (1879), 40 L. T 878. 

(r) See it S 0 , Old 21, r 21 ; John v John, svpra, at p 580 

(a) John v. John, supra, and see Jones v. Jones (1817), 3 Mer 101. 

(a) Johnv. John, supt a ; and see Jhlchen v 7tir/rs(1870),L R 10Eq 471 
(&) Chamngton & Co ,Ltd v Camp, [1902J 1 Oh 386 , Leney & Sons, 


79, C. A ; and 


see 


Homan 
K & J. 


Ltd, v. Culhngham and Thom pson, [1908] 1 K B 
title Landlokd and Tenant, Vol XVIII, p. 541 
(e) Gwntkin v Bird (1882), 62 L J. (q b ) 203 

(d) While v Smale (1856), 22- Beav 72; Owen and Qutch 
(1863), 4 H L Cas 997, 1032 ; Talbot v Hope Scott (1858), 

96 ; Palmer v. Wright (1846), 10 Beav 234. 

(e) Thomas v. Dames (1847), 11 Beav 29. 

_ (/) See titles Execution, Vol. XIV, p. 116; Railways and Canals, 
Vol XXIII., p. 765 

(7) Curbing v Toumshend (Marquis) (1816), 19 Ves. 628, 633, and see 
P 340, ante. 

J™ v-Binds (1827), 2 Sim 7; Tullettv Armsttong ( 1836), 1 Keen, 
428 , Bichards v. Goold (1827), 1 Mol. 22; Kelly v Butter (1839), 1 I Eq R. 
436; Hamonv. Totes (1839), 1 Beav 301, Bartley v. Bartley (1845), 
JuT : £ 24 ,’ Hambngge v. Bainbrlgge (I860), 20 L. J. (ch ) 139; Fnpp v. 
Chard Bail Co., Fnpp v Bridgewate, and Taunton Caned and Siolford 
Bail, and Harbour (To. (1853), 11 Hare, 241 ; White v. Smale, supra; 
Taylor v. Bckenley (1876), 2 Ch. D. 302, C. A, * 
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Part II.—ApporKTMEin' by the Court. 

constitution of a legal representative of a deceased person (i), or, 
if necessary, pending a reference to arbitration (J) or the trial of an 
interpleader issue (Ic), or pending proceedings in another court (/). 

648. Thus, in actions for the specific performance or rescission 
of contracts for the sale of laud, and especially of mining properly, 
a receiver, and if necessary a managor, is frequently appointed to 
preserve the propeity until the right is decided (m), and an unpaid 
vendor may have a receiver with a view to enforcing his lien ( n ). 

649. In a pai luorslup action, the fact that the surviving partner 
is endeavouring to divert the goodwill of the business to himself 
is sufficient ground for the appointment of a receiver and manager 
at the instance of the repiesentative of a deceased paitner (»). 
One of several legal co-owners may have a receiver ponding a 
partition action if the lents are in danger of being lost (/>); or a 
icceiver may be appointed after decree in a petition action to 
ensure due receipt of rents and provision for outgoings ponding an 
appeal ( q). 

Again, any plaintiff who has a right to be paid out of a particular 
fund is entitled to an injunction or a receiver to prevent that 
fund being dissipated bo as to defeat his rights (/), and receivers 
are frequently appointed to protect the cstatos of infants (s). 
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and partition. 
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Infanta. 


(i) Kmqv King (1801), 6 Ves 172. Wood v Jlrti hings (1840), 2 Beav. 
289 , Owen and Giitch v Homan (1853), 4 II. E ('as. 997, 1032, Nothard 
v Proetor (1875), I Oh 1). 4, 0 A ; lie Shephard, Allans v Shephard 
(1889), 43 Oh D. 131, 132, 0 A , In the Goods of Mfssrter-Terry, 
Mathew v Tooze (1908), 24 T L R 405; and see p 353, post 

{]) Flews v Banker (1873), L 11 16 Eq 564, Halsey v Windham, (1882] 
W N 108 , Compaqnie du Senegal v Woods & Go (1883), 53 L. J. (ch.) 
166, Pint v Eoncorom, f1892] 1 Oh 633 

(fc) Howell v. Dawson (1884), 13 Q. B D 67. 

(?) Bienan v Preston (1852), 2 De G M 8c (I. 813, 839, 840, 0 A.; 
Wright v Tern on (1855), 3 Brew. 112, Transatlantic Go v Pietronr (1860), 
«lolin 604 

(m) Boehm v. Wood (1820), 2 Jac & W. 236 , Stilwell v Wilkins (1821), 
Jac. 280, Porkmart v Mill (1839), 3 Jui 356; Gibbs v. David (1875), 
L. R. 20 Eq 373 (rescission) , Hyde, v Warden (1876), 1 D 309, 
O A ; Cook v. Andrews, [I897J 1 Oh 266 (rescission) ; see title Specific 
Performance 

(n) Munnsv. Isle of Wight Hail Co. (1870), 5 Ch. App 414, SI Germans 
(Earl) v Crystal Palace Kail Co (1871), L R 11 Eq. 568, Williams v. 
Aylesbury and Buckingham Earl Co (1873), 28 L T 547, Ware v. Ayles¬ 
bury and Buckingham Bad Co. (1873), 28 L T 893, Boyle v. Betlws 
Idantmt Colliery Co (1876), 2 Ch D. 726: Poole v Downes (1897), 76 
L. T 110 ; hut a receiver will not be appointed against a railway company 
before judgment (Latimer v Aylesbury and Buckingham Rail. Co. (1878), 
9 Ch. I). 385, C. A ). 

(o^ Young v. Buckett (1882), 46 L T 266, and, generally, for the grounds 
on which a receiver may he appointed in paitnerslnp actions, see title 
Partnership, Yol XXII, pp 77, 78 

(p) Hargrave v. Hargrave (1846), 9 Beav 549 , Seaile v S males (1855), 
3W R 437 

(q) Wnght v. Fermon (1855), 3 Drew. 112; and see title Partition, 
Vol. XXI, p 850. 

(r) Cummins v. Perkins, [1899] 1 Ch 16, 19, C. A 

(a) Krfin v Kiffin (undated), cited m Beaufort (Duke) v. Berrty (1721), 1 
P. Wms. 703, 705, Dillon v. Mount-Qashell (Lady) (1727), 4 Bro. Pari. Cas 
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650. The fact that trustees are not holding an even hand, but are 
receiving rents on behalf of one only of several claimants to the 
property, may justify the appointment of a receiver even before 
trial, if the applicant shows a pnmd facie title (a). Loss of trust 
funds, too, is pnmd facie evidence of a breach of trust sufficient to 
justify the appointment of a receiver (b ); and a trustee of leasehold 
property, alleging that his co-trustees refuse to make any provision 
out of rents and profits for repairs, may obtain the appointment of 
a receiver in the interests of remaindermen to preserve the lease 
from risk of forfeiture (c). 

651. If a tenant for life of renewable leaseholds threatens to 
allow, or actually allows, the lease to expire, the remaindermen may 
have a receiver appointed in order to provide a fund for renewal 
or compensation as the case may bo ( d ). A receiver of rents and 
profits may also be appointed against a tenant for life who, by 
refusing to produce title deeds, prevents tlie raising, by sale, of 
portions which have priority over his life interest (e). On the com¬ 
pletion of a sale under order of the court, the vendor may have a 
receiver appointed to secure arrears of rent due to him (/). 

Trustees of a creditors’ deed may obtain the appointment of a 
receiver against the debtor if he is shown to be wasting his assets 
in breach of covenants ( g ). 

652. In numberless other cases persons who show a pririid facie 
interest m property of any sort may, in a properly constituted 
action, if it appears to the court to be just and convenient, have a 
receiver appointed for its protection; but the appointment is not 
made unless the property is in danger (h). 

653. The applicant must satisfy the court that he has an interest 
in the property to be affected (i). A landlord, for instance, has not, 

306, Bridges v Rales (1729), Mos 108, 111 ; Re Cormiclcs, Minors (1840), 
2 1 Eq It. 264; Whitelaw v Sandys (1848), 12 1 Eq. R 393; and see 
title In*ants and Children, Vol XVII, pp 106, 125. 

(a) Talbot v Rope Siolt (1858), 4 K & J. 96 

(b) Evans v. Coventry (1854), 5 De G M &G 911,918, C A. 

(c) Re Fowler, Fowler v. Odell (1881), 16 Ch. D. 723, and see, generally, 
title Trusts and Trustees 

(d) Bennett v Colley (1833), 2 My &K 225 

(e) Bngstocke v. Mangel (1818), 3 Madd 47; and as to non-production 
ol title deeds, see Shoe v Hams (1844), 1 Jo & Lat 91. 

(/) Quin v. Holland (1745), Ridg. temp H 295 

(g) Riches v. Owen (1868), 3 Ch App 820; and gee Waterlow v Sharp, 
Gardner v Sharp, [1867] W. N. 64. 

(h) King v King (1801), 6 Ves 172; George v. Evans (1840), 4 Y. & C 
(ex) 211, Radett v. Snow (1847), 10 I. Eq R. 220; Bainbngge v 
Baddeley (1851), 3 Mac. & G. 413, Rttehen v Birks (1870), L R 10 Eq 
471, Thom v Vine Reefs, Ltd. (1892), 67 L. T 93, C. A ; Brydqes v 
Bn/dqes and Wood, [1909] P. 187, 188, 0 A ; see FoxweUv. Van Gmtten, 
[1897] 1 Ch. 64, C. A.; Law v. Garrett (1878), 8 Ch. D 26, C A ; Hams v 
Beauchamp Brothers, [1894] 1 Q B. 801, 810; Micklethwait v. Mickle- 
thwait (1857), 1 De G. & J 504, 530, C A., Baiton v. Rock (1856), 22 Beav. 
81, 376; Jones v. Frost (1818), 3 Madd. 1; affirmed (1822), Jac. 466; 
Whitworth v Whyddon (1850), 2 Mac & G 52, 55 ; Reivey v Fitzpatnek 
(1854), Kay, 421 (where there was danger ol the assets of an intestate 
being taken out of the jurisdiction). 

'\) Jones v. Jones (1817), 3 Mer. 161; Gremlle v. Fleming (1845), 2 
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as a rule, sufficient interest in the business carried on by his tonant 
to justify the appointmont of a receiver over it, but, in the case of 
licensed premises, it may be necessary foi the preservation of tho 
premises as licensed promises to appoint a receiver of the licences 
with liberty to carry on the business so fai as may ho necessary to 
* preserve them from forfeiture (k). Where a receiver of mining 
■ property is claimed on the ground of partnership, the applicant 
, must show that the alleged partnership holds something more than 
a mere licence to work the mines (0- 

SUB-SEOr 3 ,—Administi ation <>f ligates. 

654. When proceedings aie pending in the Probate, Divorce, 
and Admiralty Division of the High (Jouit to dotormme who is 
entitled to administer the estate of a deceased poison, applications 
for a receiver, if made at all, should be made to that Division, and 
are not, in the absence of special ciicumstances, entertained else¬ 
where (m). If no probate proceedings arc pending, however, a 
receiver may still be appointed in a creditor’s administration action 
in the Chancery Division («) if the appointment is claimed by the 
writ (o). 

When once an administrator or receiver pendente hte has been 
appointed m probate proceedings, the Chancery court will no longer 
entertain an application for a receiver (p), but the conveise proposi- 

Jo. & Lat 335; see Price v. Williams (1806), Coop G 31 (where a 
receiver was refused m an infant’s administration action, tho testator 
having directed the rents and profits of his estates to be applied in disebaige 
of mortgages of large amount), Arthurs, Minors, v AHhur (1824), 1 Hog. 
95 , Lancashire v Lancwshvo (1845), 9 Beav 120, Fetherslone v Mitchell 
(1846), 9 I Eq R 480; Topping v Searson (1862), 6 I, T 449, Riehauls 
v Ooold (1827), 1 Mol 22 

(it) Charnngton & (Jo ,Ltd v Camp, [1902] 1 Oh. 386 , Whitbread <b Co 
v Oram (1907), 23 T L It 462, Leney «f* Sons, Ltd v Calling ham and 
Thompson, [1908] 1 K B 79, 0 A. 

(I) Norway v Rowe (1812), 19 Ves 144, 158, aud see title Mines, 
Minerals, and Quarries, Vol XX, pp 5L2, 513, 567 

(to) Bair v Barr, [1876] W N 44 , Re Wught, Morrison v. Jones 
(1888), 32 Sol Jo 721 (where a receiver was appointed by the vacation 
judge in an urgent case), In the Goods of Evans (Timothy) (1890), 15 P D 
215 (where the probate proceedings had been unduly delayed and notice 
of trial withdrawn), and see Re Ivory, Hanlcm v. Turner (1878), 10(Jh D. 
372, C A , Re Qieen, Green v Knight, [1895] W. N 69, title Execu¬ 
tors and Administrators, Yol XIV, pp 201,202; and p 424, post 
Formerly the Court of Chancery frequently appointed receivers m such cases 
(Watkins v.Brent(1835), 1 My &Ci. 97, Jiendall v Rendall (1841), 1 Ilaie, 
152 ; Bellew v. Bellew (1865), 4 Sw. &Tr. 58, 62, Re Lloyd, Allen v Lloyd 
(1879), 12 Ch. D 447, 0 A ), though loss frequently after the passing ot 
the Court of Probate Act, 1857 (20 & 21 Viet, c 77), s 70 (Veret v Dupree 
(1868), L. R. 6 Eq. 329) A receiver might also have been appointed 
where probate proceedings were impending, though not actually com¬ 
menced (Jones v. Jones (1817), 3 Mer. 161; Gnmston v. Turner (1870), 22 
L T. 292). 

(n) Re Baker, deceased. Glidings v. Baker (1882), 26 Sol Jo 682 ; Re 
Parker, Bearing v. Brooks (1885), 54 L J. (ch.) 694 , Re Green, Green v. 
Knight, swpra; In the Estate of Cleavei, [1905] P 319; and see title 
Executors and Administrators, Vol XIV, p 202 

( o) Re Wenge, Walter's Non-Inflammable Gellolite, Ltd v. Wenge, [19111 
W. N. 129. 

(p) Veret v. Dupree, supra. 
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tiOn does not hold, for the Probate oonpfc often appoints an adminis- 
k&tot pendente lite after the appointment of a receiver in Chancery (?), 
but it does not appoint any other person than the Chancery receiver 
except for special reasons (r). On such an appointment being made, 
the Chancery court will discharge its receiver, but will retain control 
over him in his capacity as admmistrator and make such orders on 
him as it may think proper, for example, for payment of particular 
debts (s). 

655. An executor will not be dispossessed on the mere ground 
of poverty (t); bnt the insolvency of an executor or administrator 
is a ground for the appointment of a receiver at the instance 
of either beneficiaries or creditors (a), and this is the case even 
if the insolvency occurs before the death of the testator, unless 
it is clearly shown that tho testator was aware of the insolvency 
at the date of the will or deliberately refrained from altering his 
choice after knowledge of the circumstances. The court does not 
infer from the mere fact of the will not having been altered after 
bankruptcy that the testator intended to entrust his estate to 
an insolvent executor (b). Gross misconduct or personal disability 
on the part of an executor (c), wasting or misapplication of the 
assets (d), the retention of improper securities or other breach of 
duty ( e ), circumstances pointing to fraud in obtaining the execution 
of the will (/), admitted insufficiency of assets ( 9 ), or even the fact of 


(q) Tichbome v. Tichbome, Ex parte Nome (1869), L. R 1 P. & D 730; 
In the Goods of Evans ( Timothy ) (1890), 16 P. D 216, In the Estate oj 
Cleave), [1905] P. 319 

(r) Ttchboine v. Tichbome, Exparte Norris, supra, In the Goods of Evans 
( Timothy ) supra. 

(s) Tichbome v. Tichbome, Ex parte Norris, supra. 

( t) Hathomthwmte v. Russel (1741), 2 Atk 126, Knight v. Duplessis 
(1749), 1 Ves Sen 324; Anon (1806), 12 Ves 4; Howard v. Papera 
(1815), 1 Madd. 142. 

(а) Re Wmsmore, Er parte Elks (1742), 1 Atk 101; Shore v. Shore 
(1859), 4 Drew. 501, Re Johnson, Steele v. Cobham (1866), 1 Oh App 325 , 
Re Hopkvns, Dowd v. Hawtin (1881), 19 Oh D 61, C A , Gawihorpe v. 
Gawthorpe, [1878] W N. 91. Similarly it was held, before the passing of 
the Mamed Women’s Property Act, 1882 (46 & 46 Viet c 75), that u a 
married woman were appointed executrix, the insolvency of her husband 
(Scott v. Becker (1817), 4 Price, 346), or even his residence out of the 
jurisdiction ( Taylor v Allen ( 1741), 2 Atk. 213), afforded sufficient ground 
for the appointment of a receiver 

(б) Gladdon v. Stoneman (1808), 1 Madd. 143, n.; Lanqley v. Hawk 
(1820), 5 Madd. 46 ; Oldfield vf Cobbett (1835), 4 L J. (ch.) 271; Stamton 
v. The Canon Co. (1854), 18 Beav 146. 

(c) Everett v Prythergch (1841), 12 Sim. 363, 365; Brooker v Brooker 

(1857), 3 Sm & G. 475, 477; seo Yetts v Palmer (1863), 8 L T. 528 
(where it was doubtful whether a power of sale was vested m the executor 
who had proved the will). r 

(d) Middleton v. Dodswell (1806), 13 Ves. 266; see Andrews v. Powys 
(1723), 2 Bro. Pari Cas. 504; Hathomtliwaite v. Russel, supra; Dowling v. 
Hudson (1851), 14 Beav. 423. 

(c) Richards v. Perlcms (1838), 3 Y. & G. (ex.) 299, 307 ; Ball v, Oliver 
(1813), 2 Ves & B 96. 

(f) Andrews v. Powys, supra; Rutherford v. Douglas (1822), 1 Sim. & St. 
Ill, n.; Hamilton v. Girdlcston, [1876] W. N. 202. 

(g) Chalk v Raine (1849), 18 L. J (ch.) 472. 
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permanent residence abroad (h), may also justify the appointment of Sect. s. 
a receiver (i). Similar principles are applicable to the appointment Grounds 
of a receiver against trustees (j). of Appoint¬ 

ment. 

Sub-Sect. 4 — As between Co-owners. 

656. As between legal co-owners of land, the court formerly Landowners, 
would not appoint a receiver unless by consent ( k ), or unless the 
applicant was prevented from exercising his legal right of entering 
into possession and sharing in the management (Z). Mining pro¬ 
perty, however, formed an exception to this rule (m). As between 
equitable co-owners, “ exclusive occupation ” by one owner, m the 
sense that he i efuses to pay to lus co-owners their proper share of rents 
and profits (h), has always been a ground for appointing a receiver, 
unless security for payment is given (o); and a co-owner, though 
not entitled to a receiver of the whole of the rents, eould always 
obtain, if necessary, a receiver of a portion of the rents in pro¬ 
portion to his interest (p). Now, pending trial of a partition action, 
the court has jurisdiction to appoint a receiver at the instance 
of one of several co-owners, whether legal or equitable, notwith¬ 
standing that the party in actual occupation is not in exclusive 
occupation in the above sense: but the order is not made in the 
absence of special circumstances, if the oceup 3 r mg owner is willing 
to pay an occupation rent (q). 

As between co-owners ot a ship, a receiver may he appointed if Shipowners, 
the managing owner is m embarrassed circumstances (r) or has 
shown a want of good faith towards his fellows (s); and, as between Newspaper 
co-owners of a newspaper, a receiver may he appointed if the owner owners, 
in possession refuses to account (t). 

As between partners, the court does not as a rule appoint a receiver Partners, 
unless tho partnership has been dissolved or there has been such an 


(h) Weslby v. Westby (1847), 2 Coop, temp Cott 210 , Diclans v. Flams 
(1866), 14 L T. 98, see Pitcher v Helha/r (1781), 2 Dick 680, Smith v. 
Smith (1863), 10 Hare, Appendix II, Ixxi 
(t) See title Executors and Administrators, Vol XIV., pp 140, 201, 
202 

(j) See title Trusts and Trustees. 

(h) Bamsden v. Fairlhrop (1863), 1 Now Hep 389 , Smith v. Lystei (1841), 
4 Beav. 227 

(l) Milbank v. Bevett (1817), 2 Mer. 405; Spratt v. Aheinue (1834), l 
Jo, Ex. lr 60. 

(to) Norway v. Bowe (1812), 19 Ves. 144; Jefferys v Smith (1820). 1 
Jac & W. 298 , see County of Gloucester,Bank v Budry Merthyr Steam 
and House Coal Oolkery Co , [1895] 1 Ch. 629, C A , pei Lindley, L J., 
at p 637; and see title Mines, Minerals, and Quarries, Vol. XX., 

pp 611,612 

(n) See Tyson v. Fairclouqh (1824), 2 Sim. & St. 142. 

(o) Street v. Anderton (1793), 4 Bro C C 414; Sandford v. Ballard 
(1861),* 30 Beav. 109 ; Sandford v. Ballard (No. 2) (1864), 33 Beav. 401. 

(p) Harqrane v. Hargrave (1846), 9 Beav 649; Sandford v. Ballard, 
supra ; Murray v. Cockerell, [1866] W. N. 223 

(q) Porter v Lopes (1877), 7 Ch. D. 358 , see .Real and Personal Advance 
Oo v. M'Carthy and Smith (1879), 40 L T. 878'; Swmswn v. Orutwelt 
(1883), 31 W B 399; and see title Partition, Vol. XXI., p. 850. 

(r) The AmptMIl (1880), 5 P D. 224. 

(«) Brenan v. Preston (1852), 2 De G-. M & G. 813, C. A. 

(t) Kelly v. Hutton, Kelly v. MoMurray (1869), 20 L. T. 201, C. A. 

N 2 
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abuse o! good faith between the partners as to render dissolution 
inevitable (m). 

Sub-Sect. 5 .—In Aid of Creditort. 

657. An order for alimony in divorce proceedings constitutes the 
wife a judgment creditor, and may entitle her to a receiver of her 
husband’s interest under a settlement (<t). 

658. An incumbrancer is entitled to a receiver if default has been 
made in payment of the principal (b), or, in the case of an equitable 
charge, if his interest is in arrear (c); and, even if no default has been 
made, he may have a receiver appointed if he satisfies the court 
that his security is in jeopardy (cZ), and this applies to the floating 
security constituted by a debenture as well as to specific charges (e). 

In the case of mortgages of tolls of a public undertaking, the fact 
that interest is in arrear lustifies the appointment of a receiver (/). 

659. A plaintiff who is seeking to establish u claim as a general 
creditor against a defendant is not, before trial, granted a receiver of 
specific property of the defendant, unless the evidence is very clear 
in his favour and the risk of eventual injury to the defendant very 
small; but if the property is m no one’s possession, a receiver may 
be appointed to preserve the property pending determination of the 
rights of the parties ( g ). 

660. Under the Bankruptcy Act, 1883 (h), before any receiving 
order is made, the official receiver may be appointed intei m receiver 
of the debtor’s property with power to take possession at once. 

(«) Chapman v Beach (1820), 1 Jac & W 594 , Smith v. Jeyes (1841), 
4 Beav. 503; Baxter v Wnt (1858), 28 L. J (ch ) 109; and see title 
Partnership, Vol XXII, p 77 

(a) Oliver v. Lowther (1880), 28 W R 381, and see titles Execution, 
Vol. XIV, p 119; Husband and Wife, Vol XVI, pp 588—590 

(b) Cuiltng v. Townshend (Marquis) (1816), 19 Ves 628,633; Hopkins 
v Worcester and Birmingham Canal Proprietors (1868), L. It 6 Eq. 437; 
Walsh v Dublin Port and Docks Board (1881), 7 L R. Ir 533,544; Be 
Tewkesbury Gas Co, Tysoe v. The Co , [1911] 2 Cli 279; affirmed, [1912] 
1 i'll 1, C. A ; and see title Mortgage, Vol XXI, pp 261—267 

(c) Meadenx Sealey (1849), 6 Hare, 620, Busill v Bradford Tramways 
Co , Ltd, [1891] W N 51 ; Aberdeen?. Chitty (1839), 3 Y. &C (ex) 379,382 

(d) Wildy v Mid-Hants Bail Co (1868), 16 W R 409, McMahon v. 
Noith Kent honwoiks Co , [1891] 2 Ch 148 ; Edwards v. Standard Bolling 
Stock Syndicate, [1893] 1 Ch 574 ; Be Tictoua Steamboats, Lid, Smith v. 
Wilkinson, [1897] i Ch 158 ; Grafton (Duke) v. Taylor, Manners (Earl) v. 
Taylor (1891), 7 T L. R 58K; Hogan v. Bodkm (1826), 1 Hog 374; 
Herbert v Greene (1854), 3 1 Ch R 270; Moore v Malyon (1889), 
33 Sol Jo 699; and see title Mortgage, Vol XXI, p. 261. 

(e) Be London Pressed Hinge Co ,Ltd., Campbell v. London Pressed Hinge 
Co , Ltd., [1905] 1 Ch. 576 ; Norton v Tates, [1906] 1 K. B 112, 122 As 
to the meaning of “jeopardy,” see Be New York Taxicab Co.,Ltd, SSqutn 
v The Co., [1912] W. N. 249; and see title Companies, Vol. V., p( 376. 

(f) Hopkins v Worcester and Birmingham Canal Proprietors (1808), L. R. 
6Eq 437, 447 , Potts v. Warwick and Birmingham Canal Navigation Co. 
(1853), Kay, 142; He Wmton v. Brecon Corporation (1859), 26 Beav 633. 

(g) Owen and Gutth v. Homan (1853), 4 H. L Cas. 997 ; National Pro- 
vinctal Bank of England v. Thomas (1876), 24 W R. 1013; see Arthurs, 
Minors v Arthur (1824), 1 Hog. 95; and seep 350, ante. 

(h) 46 & 47 Viet, e 52, s, 10 (1); and see title Bankruptcy and Insol¬ 
vency, Vol. II., p. 55. 
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Under the Finance Act, 1894 (t), where any proceeding for the Shot. a. 
recovery of estate duty is instituted, the High Court may appoint a Grounds 
receiver of the property and the rents and profits thereof. of Appoint* 

ment. 


Sub-Sect. 6. —Reasons for Refusing. 


661. A strong case must be made out to dispossess a party who Party in 
is interested and who has the legal title ( k). As against a prior P° B8es8ion> 
legal mortgagee m possession, foi instance, a receiver will not be 
appointed unless his debt has been wholly satisfied (l). The legal 
title, however, does not protect a party in possession from the 
appointment of a receiver if it has been acquired subject to existing 
equitable interests which he has failed to respect (»t) or with notice 
of a hs pendens (n). 


662. When the defendant m an administration action becomes Elect of 
bankrupt, the absence of the trustee in bankruptcy is no sufficient abs ® nce of 
reason for refusing to appoint a receiver, though it may prevent the paT iea 
effectual prosecution of the action (o). When the property over 
which a receiver is claimed is in mortgage, it is no objection that 
the mortgagees are not before the eouit, for their rights will not be 
prejudiced by the order (p ); and, generally, where all necessary 
parties are not before the couit, it seems that a receiver may be 
appointed if the appointment cannot prejudice their interests ( q). 

In the case, however, of a public trust, a receiver is not appointed 
m the absence of the Attorney-General (?). 


(i) 57 & 58 Viet c 30, a. 8 (13) ; Re Bowerman, Porter v. Bowerman, 
[1908] 2 Oh 340, and see title Estate and Other Death Duties, 
Vol XIII, p 226 

(/„) Andrews v Powys (1723), 2 Bro Pari Cats 504; Vann v. Barnett 
(1787), 2Bro. C C 158, Huguenm v. Baseley (1806), 13 Ves 105; Middle- 
ton v. Dodswell (1806), 13 Ves. 266 ; Lloyd v Passmgham (1809), 16 Ves. 
69 ; Smith v Smith (1836), 2 Y. & C (ex ) 353 ; Rutherford v Douglas 
(1822), 1 Sim & St. Ill, n., Campbell v. Campbell (1864), 4 Macq. 711, 
H L . Bambngqe v. j Baddeley (1851), 3 Mac & G. 413, 420; Baird v 
Walker (1890), 35 Sol. Jo. 56; see Whitworth v Gang am (1841),Cr & Ph 
326 (whore a judgment creditor was m possession under an elegit, and the 
court refused to appomt a receiver against him at the instance oi an 
equitable moitgageewho relied, not on any priority of title, but on charges 
ot fraud and collusion, which he failed to substantiate) 

(l) Quarrell v Beckford (1807), 13 Ves. 377 ; Codnngtony. Parker ( 1810), 

16 Ves. 469 ; Bemey v. Sewell (1820), 1 Jac.*& W. 647 , Faulkner v Darnel 
(1840), 3 Hare, 204, n., Re Southern Rati. Co , Ex parte Robson (1885), 

17 L R Ir 121, 140, C A In Archdeacon v. Bowes (1796), 3 Anst 752, 
the possession was referable to a tenancy, and not to the right of the 
mortgagee; and see title Mobtgaqe, Vol XXI., pp. 261—263. 

(m) Pjitchard v. Fleetwood (1815), 1 Mer. 54. 

(n) London v. Morris (1832), 5 Sim. 247, 264, 

(o) Re Johnson, Steele v Oobham (1866), 1 Ch App. 325. 

(p) Dcdmer v. Dashwood (1793)* 2 Cox, Eq. Cas, 378, 382; Norway v. 
Rowe (1812), 19 Ves 144 ; Smithy Egan (1837), Sau. & Sc. 238 ; Wells v. 
Eilptn (1874), L. R. 18 Eq. 298 , Bryant v. Bull, BvU y. Bryant (1878), 10 
Ch.D. 153. 


{a) Hamp y. Robinson (1865), 3 De G. J. & Sm. 97, 109, O A.; Holmes 
y. BeU (1840), 2 Beav 298. 

(r) Skinners' Co v. Irish Society (1836), 1 My. Si Ci. 182; see Gray y, 
Chaplin (1826), 2 Russ. 128, 147. 




. . .. > 608 , It the a^plicant makes oat a cate for a receiver, it is no 

i) , u i ! i ||c®i|s ground for refusing to make the appointment that a majority of 
1 M Appoint- those interested in the property do not desire it (g), or that a prior 
Wjjh incumbrancer objects (t). 

Objection of @64. In appointing a receiver, however, the court will take care 
fames, to protect the rights of persons interested m tlie property other than 
torigtatacf applicant(a). Thus, the appomtment of a receiver at the instance 
thirdpartie*. of beneficiaries or unsecured creditors will be made without prejudice 
to the right of mortgagees to take possession (b); an appomtment 
at the instance of puisne incumbrancers will be made without 
prejudice to the rights of prior incumbrancers (c), an inquiry as to 
priorities beiug directed, if necessary (d); and, after the death of a 
judgment debtor, the court will not, by appointing a receiver, assist 
one judgment creditor to obtain a preference over others who are 
not parties to the proceedings (e); and, generally, the court does not 
appoint a receiver if the appointment may involve grave risk of 
injury to the interests of other parties (/). 

Laches and 665. Laches and acquiescence on tlio part of the applicant may 
acquiescence. Jjg a ground for refusing to appoint a receiver (g). Thus, one of 
several co-adventurers in a mining concern who has never interfered 
or asserted his title while it was being conducted at a loss, will not be 
allowed after many years to come forward in a time of prosperity 
and claim the appointment of a receiver on the ground of'exclusion 
and mismanagement (h). 

(s) (hay v. Chaplin (1826), 2 Russ 126, 131 ; Wood y Hitchmgs (1840), 
2 Beav. 289 , Flippy Chard Fail Co , Fnpp v Bridgewater ana Taunton 
Canal and Slolford Fail and Harbour Co (1863), 11 Huie, 241, 258 ; Palmer 
v, Wnght (1846), 10 Beav 234; Archdeacon v Bowes (1796), 3 Anst. 752, 

( t ) Silver v. Norwich ( Bishop) (1816), 3 Swan. 112, u , 114, n 

(a) Contract Corporation v. Tottenham and Hampstead Jurulron Bail. Co., 
[1868] W. N. 242 

(b) Bryan v. Cormtck (1788), 1 Cox, Eq. Cas. 422; Davis v. Marlborough 
(Duke) (1819), 2 Swan. 108, 137 ; Bambngge v Bambngge (1850), 20 L. J. 
(CH ) 139, 142 ; Wells v Kilpin (1874), L. R. 18 Eq 298 , Searley. Choat 
(1884), 25 Ch D. 723, C A.; Walmsley v. Mundy (1884), 13 Q. B D. 807, 
C. A. ; Underhay v. Bead (1887), 20 Q B D. 209, 210, C A.; Croshaw v. 
Lyndhurst Shvp Co., [1897] 2 Ch. 154; Smith v. Egan (1837), Sau & Sc. 
238, 244; Salt v. Cooper (1880), 16 Ch. D. 544, 545, 0. A.; Be Whiteley, 
Whiteley v. Learoyd (1887), 66 L. T. 846, 848. 

(c) Datmer v Dashwood (1793), 2 Cox, Eq. Cas. 378 ; Bemey v. Sewell 
(1820), 1 Jac & W. 647 ; Cox v. Chompneys (1822), Jac. 576; Tanfield v. 
Irvme (1826), 2 Russ. 149 , Bhodes y Slostyn (Lord) (1853), 17 Jur 1007; 
Pease v. Fletcher (1875), 1 Ch *D. 273 , Cummins v. Perkins, [1899] 1 Ch. 
16, 18, C. A.; Be Ind, Coope dr Co , Ltd., Fisher v. The Co , Knox v. The 
Co., Arnold v. The Co., [1911] 2 Ch. 223, 226; see title Mortgage, 
Ypl. XXI., p. 262. 

(d) Dams v Marlborough (Duke), supra, at pp. 137, 138; see title 
Mortgage, Vol. XXI., p. 263. 

(e) Be Cave , Mainland v. Cave, [1892] W. N, 142, C. A.; see title 
Execution, Vol. XIV., p. 121. 

(f) Skinners’ Co. y. Irish Society (1836), 1 My. & Cr. 162; Owen and 
(hitch <■. Homan. (1853), 4 H. L. Cas 997. 

(g) Gray v. Ohopkn (1826), 2 Russ. 126, 142; Skinners’ Co. v. Irish 
Society, supra. 

(h) FoTway v, Bowe (1812), 19 Ves. 144; see Fnpp v. Chord Bail. Co., 

Fripp v. Bndgenmter and Taunton Canal and Stolford Bail, and Harbour 
Co., supra; Brenan y. Preston (1852), 2 De G. M, & G, 813, C, A.; 
Thomson v. Anderson (1870), h. B, 9 Eq, 523, 533, ' 
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666. Though the circumstances may justify the appointment o! 
a receiver, the appointment is not made if it is sought for an 
improper purpose. Thus, a partner is not allowed, by getting 
himself appointed receiver, to obtain powers in excess of those 
authorised by the articles of partnership (i); nor is a receiver 
granted for the purpose of defeating an executor's legal right of 
retainer (k), or his right of preferring one creditor to another of the 
same degree (l); nor can a debtor obtain a receiver of his own 
property with a view to preventing his creditors from taking 
possession (to) ; and the court does not grant a receiver on an inter-, 
locutory application if it can only do so by prejudging the action 
itself (»). 

667. A receiver will not be appointed if the appointment would 
be nugatory (o); but the fact that there is no person in whose name 
the receiver could sue to recover tho property is not a sufficient 
ground for refusing a receiver (p), for the appointment at least 
operates as an injunction against receipt of the property by any 
party to the action ( q ). 

Sect. 4.— Choice of Person to be Appointed, 

Sub-Sect 1.— In General. 

668. On a motion for a receiver, the court does not usually appoint 
a named person thoro and then unless by consent (r), or unloss the 
applicant is the only person interested m the property (s), but, in 
cases of urgency, a named person or even the applicant himself may 
be appointed to act at once as interim receiver, the applicant undei - 
taking to abide by the order of the court and, if necessary, to be 


(i) Niemann v. Niemann (1889), 43 Oh. D. 198, C. A 
(k) Be Wells, Molony v Biooke (1890), 45 Oh D. 569 ; Baird v. Walker 
(1800), 35 Sol Jo. 56 

(Z) Philips v. Jones (1884), 28 Sol Jo. 360, 0. A , disapproving dictum of 
Jessel, M R, m Be Badcldffe, deceased, European Assurance Society v. 
Badchffe (1878), 7 Ch. I). 733; Hams v. Hums (1887), 35 W R 710, 
Be Stevens, Cooke v. Stevens, [1898] 1 Oh. 162, 173, C. A.; nee tifclo 
Executors and Administrators, Vol XIV, p. 255. 

(m) Piers v Latouche (1825), 1 Hog 310 

(n) Skinners' Co. v. Irish Society (1836), 1 My. & Cr. 162, Baxter v. 
TFeeZ (1858), 28 L. J. (ch.) 169; Tucker v. Prior (1887), 31 Sol Jo. 784 

(o) Mercantile Investment and General Trust Co v. Biver Plate Trust Loan 
and Agency Co , [1892] 2 Ch 303 . Edwards* & Co. v Picard, [1909] 2K li 
903, C A.; see Whitworth v Whyddon (1850), 2 Mao & (J 52 ; Be Knott 
End Bailway Act, 1898, [1901] 2 Ch. 8, C. A , Harper v McIntyre (1907), 
51 Sol. Jo 701. 

(p) Wood v. Hitchmgs (1840), 2 Beav. 289 , Acheson v. Hodges (1841), 
3 I Eq ,R 516 , Kirk v. Houston (1843), 5 I Eq. R. 498 

(9) » co p. 377, post. 

(r) Wilson v. Greenwood (1818), 1 Swan. 471, 483; Plews v. Baker 
(1873), L R 16 Eq 564,573; Be Llewellyn, Lane v. Lane (1883), 25 Ch. D. 
66, 68; TiUett v. Nixon (1883), 25 Ch D 238, 240; Be Golding (1888), 
21L. R. Ir. 194; Be Prytheteh, Pujtherch v. Williams (1889), 42 Ch. D, 590, 
601; Makms v. Ibotson (Percy) <& Sons, [1891J 1 Ch 133 , see Budgett v. 
Improved Patent Forced Draught Furnace Syndicate, Ltd., [1901] W. N. 23. 

(«) Bagot v. Bagot (1838), 2 Jur. 1063, Hoffman v. Duncan (1853), 
18 Jur. 69; Boyle v. Bettws Llantwd Colliery Co, (1876), 2 Ch. D. 726. 
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answerable in damages (t), and a judgment creditor is often so 
appointed (a). 

669. In ordinary cases the appointment is referred to chambers, 
where it is the duty of the master to select, from among the various 
persons nominated by the parties interested, the person whom he 
considers in all the circumstances of the case best fitted to fill the 
post (/>). In practice, the porson nominated by the party having 
the carriage of the order is usually appointed, unless he is objected 
to and some other person shown to be better qualified (c), but special 
directions are sometimes given to the master that preference should 
be shown or should not be shown to the nominee of a particular 
party (d). 

670. The court does not interfere with the discretion of the master 
in making the appointment unless the person he has selected is 
shown to be unfit (e) or some question of principle is involved (/), 
and any objection to the master’s appointment should be made 
promptly (</). The mere allegation that someone else iB better 
fitted for the post does not justify interference(/)). The Court of 
Appeal is guided by similar considerations when asked to review an 
appointment by the judge (t). 

671. An infant cannot be appointed a receiver ( k). A peer of the 
realm has been said to be ineligible, because the ordinary remedies 
against a receiver, such as that of committal, are not available against 
him ((), and a benefieed clergyman is under a statutory disability 


(f) Eawsonv Bawson (1865), 11 L T. 095, Blaclett v Blackett (1871), 
24 L T 276; Taylor v Bckersley (1876), 2 Oh 1) 302, C A , Uyde v. 
Warden (1876), 1 Ex D. 309, C A ; Brenan v Preston (1852), 2 Do G M. 
& G 813, C A ; Truman & Go. v. Bedgrawe (1881), 18 Oh D 547 , and 
seep 375, post. 

(a) Fuggle v. Bland (1883), 11 Q. B. D. 711, M‘Garry v White (1885), 
16 L. R. Ir 322; Cummins v. Perkins, (1899] 1 Ch 16, 18, C. A ; and 
Bee title Execution, Vol XIV, p. 124, p 364, post 

(h) Lespmme v Bell (1821), 2 Jac. & W 436. Wood v Ditchings (1840), 
4 Jur 858, Griflinv Bishop’s Castle Bail Co (1867), 15 W R 1058. 
Whether a conditional appointment can be made, eg , to take effect only 
in the event ot the death of an existing receiver, ib uncertain; see 
Forbes v Hammond (1819), 1 Jac & W 88. 

(c) Wilson v. Poe (1825), 1 Hog 322, Gibbs v. David (1875), L R 20 Eq 
373 

(d) Dillon v. Mount-Cashell (Lady) (1727), 4 Bro Pari Cas. 306, 312, 
Corkburn v. Baphael (1825), 2 Sim. & St 453 ; Baylies v Baylrn (1844), 
1 Coll 537, 648, Norton v Gover, (1877] W. N. 206, see The Ampthill 
(1880), 5 P D. 224 

(e) Greusi v. London ( Bishop ) (1787), 2 Bro C C 253, Thomas v. 
Dawkm (1792), 1 Ves. 452, Tharpe v Tluirpe (1806), 12 Ves 317 , A -G 
v. Day (1817), 2 Madd 246, 252, Be Bangor (Laid), a Lunatic (1818), 2 
Mol 618. 

(f) Perry v. Oriental Hotels Go (1870),5Ch App 420; andseep 362, post. 

\q) Ohaytor v Maclean (1848), 11 L. T. (0 8)2 

(a) Bowersbank v. Colasseau (1796), 3 Ves 164, Anon (1797), 3 Ves. 
615, A - G. v. Day, supra 

(t) Oookes v. Cookes (1865), 2 De G. J. & Sm. 626, C A ; Nothard v 
Proctor (1876), 1 Ch. I). 4, 8, C. A.; Lupton v. Stephenson (1848), 11 
I. Eq. R. 484. 

(k) See title Infants and Children, Vol XVII., p. 47 

(l) 4 -G v. Gee (1813), 2 Ves. & B 208, but, semble, privilege against 
arrest can only be asserted in punitive proceedings, not against an order 
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in Ireland (m), and, semble, also in England («), unless he acts with¬ 
out remuneration (o). It is also an objection that the person 
proposed has given security to the Crown which might result in all 
his property being swept away by prerogative process (p). 

In the ordinary case of a receivership of the rents and profits 
of lands, it is not a fatal objection that the person nominated has no 
experience of estate management ( q), or even that he is illiterate (?■), 
provided that he is in other respects well qualified. 

It is a serious objection, however, if lie lives at a great distance 
from the estate ( s ), or if Ins own daily affairs leave no time for 
personal attention to the duties of the office. Thus, a hamster 
practising m London who is also a membei of Parliament is not 
prund facie a suitable receiver for a noith eountiy estate, though 
these objections may be outweighed by his position m the family 
and special confidence reposed in him by the testator (a); but neither 
a practising barrister nor a member of Parliament is disqualified as 
such (ft). 

672. In the case of foreign property, a person resident in the 
foreign country may be appointed receiver, or an English receiver 
may be appointed and authorised to employ an agent abroad ( c). 

673. Two or more persons may be appointed joint receivers where 
conflicting interests or other circumstances render it desirable ( d ). 


for committal made merely to compel obedience to an order of the court; 
see 1 B1 Com. 165, May, Parliamentary Practice, 11th ed , pp 115 et seq ; 
Aylesford (Earl) v Poulett (Earl), [18112] 2 Ch 60, and Bee titles 
Parliament, Yol XXI, pp 779, 780; Peerages and Dignities, Vol. 
XXII., p 271 

(m) Stat (1824) 5 Geo. 4, c 91, s. 2, Maynev. Mayne(l825), 2Mol 362; 
and see note (g), p 418, post 

(n) See Pluralities Act, 1838 (1 & 2 Viet c 106), s. 29; title Ecclesias¬ 
tical Law, Vol XI, pp 557, 558. 

(o) Gardner v Blane (1842), 1 Hare, 381 

(p) A •G v Day (1817), 2 Madd 246,254 (receiver-general of a county). 

(q) Wilkins v Williams (1798), 3 Vee 588 , Garland v Garland (1793), 
2 Ves 137: Bagot v. Bagot (1841), 10 L J (CH ) 116, 120. 

(r) Cliaylor v. Maclean (1848), 11 L T (0 s ) 2. 

(a) Be Ernngton, Ex parte Fermor (1821), Jao 404 With the means of 
communication that now exist tins objection is ot less weight than foimerly; 
Bee, for instance, Be Carshalton Bark Estate, Ltd, Quihtim v The Go., 
Tumett v. The Co , [1908] 2 Ch 62, 68 

(a) Wynne v. Newborough (Lord) (1808),, 15 Ves. 283. 

(b) Garland v. Garland, supra; Wynne v. Newborough (Lord), supra; 
Wilkins v. Williams, supra , Be Ernngton, Ex parte fermor, supra A 
member of Parliament, however, if appointed receiver, cannot be com¬ 
mitted for contempt of court unless the proceedings are of a punitive 
character (Be Gent, Gent-Davis v Hams (1888), 40 Ch D 190). 

(e) —-— v Lindsey (1808), 15 Ves. 91 , Gockbum v. Raphael (1825), 
2 Sim & St. 453 ; Codrington v Johnstone (1838), 1 Bcav 520: Ihnion v. 
GaUi (1854), 24 L. J. (ch ) 121, Bolton v Curve (1894), 70 L. T 759 ; Be 
Hwnae Copper Mines, Ltd, Matheson <St Co. v The Co., [1910] W. N. 218; 
see 1 Setfon, Judgments and Orders, 7th ed , pp 776 et seq 

(d) Scott v. Platel (1847), 2 Ph 229 ; Bamsden v. Fatrthrop (1862), 1 New 
Rep. 389; Gardner v London, Chatham and Dover Bad Co. (No 1), 
Drawbridge v. Same, Gardner v. Same (No 2), Imperial Mercantile Credit 
Association v. Same (1867), 2 Ch. App. 201, 223; Blackett v. Blackett 
(1871), 24 L. T 276; Trade Auxiliary Co. v. Vickers (1873), L. R. 16 Eq. 
303 ; Hills v. Beeves (1882), 31 W. R, 209 ; Be Parker and Parker, Ex 
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Sub-Sect 2 —Interested Party. 

674. As a matter of principle, a person ought not to be appointed 
who has shown a partiality for one of the parties (e), or who proposes 
to act under the direction and control of one of the parties (/), or 
whose interests may conflict with his duties (g), though it may 
sometimes be desirable on grounds of convenience to retain the 
services of someone already employed by a party interested (h). A 
party to the action should not be appointed unless by consent (i), 
or unless there are special circumstances justifying his appointment 
in preference to others (k); indeed, a party to the action cannot 
propose himself without the leave of the court ( l), and such leave 
when given does no more than remove the disability under which he 
would otherwiso have rested (in). 

675. A person whose duty it would otherwise be to check the 
accounts of the receiver and control his actions should not be 
appointed, unless there are very special circumstances rendeiing 
bis appointment desirable (??). Thus, the next friend of an infant 
plaintiff will not be appointed, even though no objection is raised 
by the other parties to the action (o); nor should a son of the 
next friend be appointed (p) ; and, semble, a master of the Supreme 
Court is not fitted for the post, inasmuch as his accounts would 
come under the review of one of his colleagues (q). For the same 
reason, it is not desirable that the master should himself nominate 
the receiver, though it may he that in a matter of public concern 

parte Official Receiver (1884), 1 Morr 39; Strapp v Ball, Sons & Oo., 
Shaw v. London School Board, [189/5] 2 Cli 1, 2, C A ; Milward v Avill 
and Smart, Ltd, [1897] W. N. 162, Duder v. Amsterdumsch Trustees 
Kantoor, [1902] 2 Oh 132. 

(e) Blakeway v. Blakeway (1833), 2 L. J (cH ) 76; Wnght v Vernon 
(1866), 3 Drew. 112, 120; Young v. Buckelt (1882), 46 L T 206; Re 
House Improvement Association, Ltd., Giles v. A 'uttall (1885), 78 L. T Jo. 
130, 362, C A 

(/) Dans v Marlboiough (Duke) (1819), 2 Swan. 108, 118; Lupton V. 
Stephenson (1848), 11 I Eq. R. 484 

(g) Fnpp y Chard Rail Co , F)ipp v Biidgewaler and Taunton Canal 
and Stolford Rail and Harbour Co (1863), 11 llare, 241. 

(h) Lespmasse v Bell (1821), 2 Jae & W. 436 

(i) Downshire (Marchioness) v Tynell (1831), llayes, 354; Dawson V. 
Yates (1839), 1 Beav. 301, 306, Re Lloyd, Allen v. Lloyd (1879), 12 
Ch. D. 447, C. A.; Re Prytlierch, Fryiheich v. Williams (1889), 42 Oh D 
690, 601; Shorter v Shorter, [1911] ?. 184 As to appointing a judgment 
creditor,see p 360, ante, p 30£. post, title Execution, Vol XIV ,p. 124 

(1c) Sargant v. Read (1876), 1 Oh I) 600; Hoffman v Duncan (1853), 
18 Jur 69 ; Turner v. Donegal (Lord) (1845), 8 1 Eq B. 235 ; Towys v. 
Blagrave (1854), 18 Jur. 462, Moore v. (j’Loghltn (1879), 3 L. R. Ir. 405, 
407 ; Bee p. 375. post 

(l) Dawson y. Yates, supra; Meaden v. Sealey (1849), 6 Hare, 620; 
Sargant v. Read, supra. In partnership actions, each party is generally 
allowed to propose himself as receiver and manager (1 Seton, Judgments 
and Orders, 7th ed , p 729 , Pint v. Roncoront, [1892] 1 Ch 633, 638) 

(m) Frugal (Earl) v, Blake (1829), 2 Mol. 50; Blakeney v. Dufaur 
(1861), 16 aeav. 40, 43; Banks v. Banks (1850), 14 Jur. 659. 

(n) Ex parte Pincke (1817), 2 Mer 452. As to appointing a judgment 
eredltor, see note (t)» supra. 

(o) Stone v. Wishart (1817), 2 Madd 64. 

(p) Taylor v, OWum (1822), Jae. 627- 

(g) Ex parte Fletohcr (1801), 6 Ves. 427 ; Ex parte Pimke, supra* 
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he would be justified in doing so, if the parties interested failed to 
nominate within a reasonable time (r). 

A trustee will not be appointed, at any rate with remunera¬ 
tion (*), unless by reason of special knowledge of the property (t) 
or special confidence reposed in him by the testator (a) he 
is better fitted for the post than anyone else; bnt a trustee 
is generally allowed to propose himself, if he ofters to act 
without salary ( b ), and the appointment of a trustee who has no 
active duties to perform, such as a trustee to preserve contingent 
remainders, is unobjectionable ( c). 

For similar reasons, the appointment of the solicitor having the 
conduct of the cause ( d ), or who is actually and substantially the 
solicitor for the parties interested in the estate, the ostensible 
solicitor acting under his control ( e ), or the appointment of a mem¬ 
ber of the firm of solicitors acting for the plamtiff (/.), is improper; 
but a solicitor is not as such ineligible for the position of receiver, 
though he is not allowed to charge profit costs {<j). 

676. In some cases, and particularly where powers of manage¬ 
ment are conferred, it may be desirable that a peison with special 
knowledge or aptitude should be appointed (ft), notwithstanding that 
he is a party interested (t). Thus, in partnership actions a solvent 
partner is generally appointed (ft), and an executor or trustee 13 
often appointed receiver and manager of a testator’s business ( l ), and, 
in the ease of public undertakings such as railways, the chairman, 
manager, or some other official of the company is usually chosen (m). 

(r) A.-G v. Day (1817), 2 Madd 246 

(g) Anon (1797), 3 Ves 516, — v Jolland (1802), 8 Ves. 72; Sykes 
V. Eastmqs (1805), 11 Ves. 363 . Sutton v Jones, Jones v. Sutton (1809), 
15 Ves 584 

( t ) ffibbert v. Jenkins (1805), piled in Sykes v Eastmqs, supia. 

(a) Newport v. Bury (1857), 23 Beav. 30, Gardner v. Blane (1842), 

1 Hare, 381 ; Monson v. Monson (1838). 4 My & Or. 215 (consignee of 
West Indian Estate) 

(b) Banks v. Banks (1850). 14 Jur 659 , Brodie v. Barry (1811), 3 Mer. 
695 ; Tatt v. Jenkins (1842), 1 Y & C Ch Cas 492. 

(c) Sutton, v. Jones, Jones v Sutton, supra 

(d) Garland v Garland (1793), 2 Ves 137 ; see Ex parte Pincke (1817), 

2 Mer 452 

(e) Sutton v Jones, Jones v Sutton, supra. 

( f) Be Lloyd, Allen v. Lloyd (1879), 12 Ch. D. 447, C. A. 

(g) Wilson v. Poe (1825), 1 Hog 322; see Lupton v Stephenson 
(1848), 11 I. Eq. R. 484; Della Guinea v, Hayward (1825), M‘Cle & Yo. 
272; Bagot v. Baqot (1841), 10 L. J (ch.) 116, 120 

(ft) Lupton v Stephenson (1848), 11 1. Eq R.484; Gibbs v. David (1875), 
L R. 20 Eq. 373 

( 1 ) Be Qoldinq (1888), 21 L R. Ir. 194; Maktns v. Ibotson (Percy) 
& Sons, [1891] 1 Ch. 133 ; Acheson v Hodges (1841), 3 I. Eq R 516. 

(ft) Sargant v. Bead (1876). 1 Ch D 600; Golhns v. Barkei , 11893] 1 Ch. 
578; Wilson v. Greenwood (1818), 1 Swan 471, Bldkeneyv. Ditfaur (1851), 
15 Beav. 40; see Bloomer v Oume (1907), 51 Sol. Jo. 277; and see 
note ({), p. 362, ante. 

(l) WeUs v. Wales (1855), 4 De G. M & G. 816. 

(m) Gardner v London, Chatham and Dover Bail. Co. (No l), Drawbridge 
V. Same, Gardner v. Same (No 2), Imperial Mercantile Credit Association 
v. Same (1867), 2 Ch. App. 201, 219; Potts v. Warwick and Birmingham, 
Canal Navigation Co. (1853), Kay, 142; Ames y. Birkenhead Docks 
(Trustees) (1855), 20 Beav. 332; see title Railways astx> Canals, 
Vol. XXIII., p, 766. 
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Receivers. 


Sbot.4. So, also, when a company is in liquidation, the liquidator is 
Choice of generally appointed on grounds of economy and convenience («), and 
Person to be any receiver already in possession under an order of the court is 
Appointed, discharged (n ); but if the liquidator of a mining company m 
~ voluntary liquidation has not the means of keeping the mine open, 
an incumbrancer whose security is m consequence imperilled may 
have a receiver appointed in spite of opposition by the company (jd), 
and a liquidator will not be appointed receiver if he has assumed an 
attitude of hostility to the secured creditors (q). 


Nominees 
who are 
preferred. 


Judgment 
creditor or 
mortgagee. 


Sub-Sect. 3 —Rvjht of Creditor to Nominate 

677. A judgment creditor or an incumbrancer is in goneral 
entitled to have his own nominee appointed receiver on satisfying 
the court of his fitness for the post by affidavit (?); but, if the value 
of the equity of redemption is as great as that of the raoitgage debt, 
and the master chooses to appoint the nominee oi the mortgagor, 
his discietion will not be mteifered with on the mere ground that 
the mortgagee’s nominee is bettei qualified (s). In the case of 
debentures, the nominee of trustees representing ihe whole body of 
debenture-holders is preferred to tho nominee of an individual 
debenture-holder, even though his action is prior in point of 
tnne(0; and, as between seveial incumbrancers, the nominee of a 
prior incumbrancer is preferred(a); but, when one order foi the 
appointment of a receiver is made on several applications of persons 
whose rights are in other respects equal, the carriage of the order 
with its resulting advantages is generally given to the person 
whose notice of motion was first served, even though his wilt is not 
the earliest (a). 

678. A judgment creditor or mortgagee will not himself be 
appointed receiver unless he consents to act without salary (h). 

(n) Perry v Oriental Hotels Vo. (1870), 5 Ch App 420; Tottenham v. 
Swansea Zinc Ore Co. (1884), 63 L J (ch ) 776; Willmott v London 
Celluloid Co (1886), 52 L. T. 642; Be Pound (Henry), Son and Hutchvns 
(1889), 42 Ch D 402, 419, 423, C A ; Be Stubbs (Joshua), Ltd, Barney 
v Stubbs (Joshua), Ltd , [1891] 1 Ch 475, 482, C A , British Linen Co. v. 
South American and Mexican Co , [1894] 1 Ch 108, C A 

( o) See p. 416, post, secus, as to receivers appointed out of court; 
sec Be Pound (Henry), Son and Hutchins, supra; 2?e Stubbs (Joshua), Ltd , 
Barney v Stubbs (Joshua) Ltd , supra. 

(p) Boyle v Bettws Llantwd Colliery Co (1876), 2 Ch. D 726 

(q) Be House Improvement Association, Ltd , Giles v. Nuttall (1885), 78 
L. T. Jo 130, 352, C A.; and see title Companies, Vol. V , p. 378 

(r) Bowersbank v. Colasseau (1796), 3 Ves 164, Wilkins v. Williams 
(1798), 3 Ves. 588, Anderson v Eemshead (1852), 16 Beav. 329, 344, 
345 

(*) Thomas v Dawkm (1792), 3 Bro C O 608 ; 1 Ves. 452 

(t) Re Parsonage (Septimus ) & Co , Ltd, Arts v. The Go , Law Guaimtee 
and Trust Society v. The Co. (1901), 17 T L. R 420, C A 

(tt) Lord v. Tollemache (1862), l New Rep 177 

(a) Bari v. Tulk (1849), 6 Hare, 611; see Sargant v. Bead (1876), 1 
Ch D 600. 

(b) Sayers v. Whitfield (1829), 1 Knapp, 133, 142, P C ; Cummins v. 
Perkins, J1899] 1 Ch. 16, 18, C. A.; ace Davis v Barrett (1844), 13 L. J. 
(CH.) 304; Oox v. Champneys (1822), Jae. 576 (consignee of West Indian 
estate); Beamish v. Stephenson (1886), 18 L, R. ip, 319, see title 
VtxevnoN, Vol. XIV., p 124 , 
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Sect. 5. —Pioperly in Respect of which Appointment will he 

Made (c). 

Sub-Sect 1 .—In General 

679. A receiver may be appointed of tho rents and profits of 
land, whether in possession or reversion (d), and of all bnds of per¬ 
sonalty, including such diverse forms of property as a ship (#»), a 
cargo of guano (J), furniture and chattels (//), a reversionary interest, 
whether legal or equitable (&), vested or contingent (i), a married 
woman’s separate estate not subject to a restraint on anticipation^/.), 
the rates and tolls of a public undeitaking(/), the machinery of a 
ship temporarily at an engineer’s for repaiis(wi), a newspaper (n), 
cabs and homes used m the business of a cab proprietor (o), the rents 
and profits denvable from the office of Master Fprester of Royal 
Forests (p), the box office receipts of a theatre (q), impropriate 


(c) See also title Execution, Vol. XIV, pp 118—122 

(d) Tie Jones and Judgments Act, 1864, [1895] W. N 123 Semite, where 
the interest is reversionary, the receiver should be appointed to receive the 
lents and profits receivable m respect of the reversionary interest, not of 
the land, see Be Harrison and BoUomley, [1899] 1 Ch. 465, 0 A, per 
Nortii, J , at p 467 A receiver may be appointed of a rontiharge, or of 
a fee farm lent ( Manly v Hawkins (1838), 1 Dr & Wal 363; Stevelly v. 
Murphy (1840), 2 I Eq 11 448) 

(e) Brenm v Preston (1852), 2 De G M & G 813, C A; Liverpool 
Manne Credit Co v Wilson (1872), 7 Ch App 607, 611 , Keith v. Burrows 
(1876), 1 C. P D 722, 736 , Croshaw v Lyndhurst Ship Co , [1897] 2 Ch. 
154, 165. 

(/) Peruvian Guano Co v Dieyfus Brothers & Co, [1892] A C 166. 

(q) Taylor v. aeletsley (1876), 2 Ch D 302. C A ; Rawson v Rawson 
(1865), 11 L 1*. 595, Manchester and Liverpool Distnci Banking Co v. 
Parkinson (1888), 22 Q. B D 173, C. A ; Hoare (Charles ) «fc Co. v. Hove 
Bungalows, Ltd (1912), 56 Sol Jo 686; and, as to heirlooms, Bee Shaftes- 
bury (Earl) v Mailborough (Duke) (1820), 1 Seton, Judgments and Orders, 
7th' ed , p 735 

(h) Fugqle v Bland (1883), 11 Q B D. 711; Tyrrell v. Pamton, [1895] 
1 Q. B 202, 206, C A , Ideal Bedding Co., Ltd. v Holland, [1907] 2 Ch. 
167 

(i) Mucnicollv Parnell (1887), 35 W. E. 773; Campbell v. Campbell and 
Davis (1895), 72 L T. 294 

(k) Re Peace and Waller (1883), 24 Ch D 405, 408, C A ; Cummins v. 
Petkms, [1899] 1 Ch. 16, C A.; as to restrained property, see p. 367, post. 

(l) Fnppv Chard Rail Co, Flippy. Bndgewatei and Taunton Canal 
and Stolford Rail and Haibout Co (1853\, 11 Hare, 241; Potts v. Warwick 
a/nd Birmingham Canal Navigation Vo (1853), Kay, 142; Ames v. Birken¬ 
head Docks (Trustees) (1855), 20 Beav. 332, Hopkins v Worcester and 
Birmingham Canal Proprietors (1868), L E 6 Eq 437, 447 ; De Wtnton v. 
Brecon Corporation (1859), 26 Beav. 533, and, as to turnpike tolls, see 
Melhsh v. Brooks (1840), 3 Beav 22; Dumnlle v. Ashbrooke (1829), 3 
Buss. *98, n , Knapp v. Williams (1798), 4 Ves 430, n. ; Crewe (Lord) v. 
Edelston (1857), 1 De G. & J 93, C. A. 

(m) Brenm v. Preston (1852), 2 De G. M & G. 813, C. A. 

(n) Chaplin v Young (1862), 6 L. T. 97; Kelly v. Hutton, Kelly v. 
Me Murray (1869), 20 L T 201, C. A. 

(o) Howell v. Dawson (1884), 13 Q. B D. 67. 

(p) Blanchard v. Cawthome (1831), 4 Sim. 566. 

(q) As between part proprietors (Const v. Hams (1824), Turn. & E 496, 
617), but not by way of equitable execution (Cadogan v. Lyric Theatre, 
ltd, [1894J 3 Ch 338, C, A.). 
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tithes (r), the emoluments of a college fellowship (s),prize money (f), 
dividends on stocks and shares (a), an interest under a will (b), or 
debts due to a firm or individual (c), and a receiver is often 
appointed in genoral terms over all the property and assets com¬ 
prised in a charge (d). 

Debenture-holders who have obtained such an order may, on 
obtaining judgment for the amount of their debt, have the receiver¬ 
ship extended to any property of the company not included in the 
order, so as to prevent other judgment creditors from seizing assets 
not covered by the debentures (e). 

680. The interest affected must, however, be a genuine right of 
property. A receiver will not be appointed, for instance, of a purely 
voluntary allowance (/), or of rates for paving and lighting expenses 
to be fixed by a future assessment and collected at a future time, 
where the commissioners or corporation concerned can take nothing 
for themselves, but are obliged to apply the proceeds as directed 
by statute (//). 

Nor will the appointment be made if it is likely to prove ineffec¬ 
tive^) or destructive of the property to which it relates ft). A 
receiver will not be appointed, for instance, of an interest under a 
will which would be forfeited by the very fact of the appointment (A). 

681. A receiver will not be appointed of the future earnings of 
a debtor, unless he has himself assigned or charged them ( l ). 


(r) Hrncr v Maudesley (1844), 8 Jttr. 547; Callaghan v Reardon (1837), 
San. & Sc 682 

(«) Feistel v. King's Cotteqe, Cambridge (1847), 10 Beav 491. 

(f) Alexander v. Wellington (Duke) (1831), 2 Russ & M 35. 

(a) As to the practice with regard to these, see Re Browne, [1894] 3 Ch. 
412, 417, C. A ; Re Auchmuty (1908), 99 L. T 462, C. A.; Re Spurhng, 
[1909] 1 Ch 199, C. A 

(b) Cummins v. Perkins, [1899] 1 Ch. 16, C. A. 

(c) Wigram v Buckley, [1894] 3 Ch. 483, C. A.; Rutter v. Everett, [1895] 
2 Ch. 872, Candler v. Candler (1821), Madd & G. 141 

(d) Re Maudslay, Sons and Field, Maudslay v Maudslay, Sons and 
Field, [1900] 1 Ch 602. But it is not the practice of the court at the 
instance of a judgment creditor to appoint a receiver of the debtor’s 
property generally (Hamilton v. Broqden, [1891] W. N. 14) 

(«) Hope v Croydon and Norwood Tramways Co (1887), 34 Ch. D. 780. 

(j ) R. v. Lincolnshire County Court Judge (1887), 20 Q B D. 167 (income 
of property held on discretionary trusts for the benefit of a debtor). As 
to gratuities to public servants, see the text, infra 

(g) JDrewry v. Barnes (1826), 3 Russ. 94; see Preston v. Great Yarmouth 
Corporation (1872), 7 Cb. App. 655. 

(h) Mercantile Investment and General Trust Co. v. River Plate Trust, 
Lorn and Agency Co , [1892] 2 Ch 303; Edwards & Co. v Tieard. [1909] 
2 KB. 903, C A.; Re Knott End Railway Act, 1898, [1901] 2 Ch. 8, 
C. A. ; see Hmton v Galli [1854), 24 L. J. (ch ) 121 

(i) Cooper v, Reilly (1830), 1 Russ. & M. 560 (salary of assistant par- 
hamcnlary counsel to the Treasury (see note (i), p, 368, post)); Hamilton 
y. Broaden, [1891] W N. 36 (future director’s fees) 

(k) See Campbell v. Campbell and Pans (1895), 72 L T 294. As to the 
construction and effect of forfeiture clauses, see title Bankbuptct and 
Insolvency, Vol. II , pp 148 et seq. 

(l) Hamilton y. Brogden, swpra ; Holmes v. Millaqe, [1893] 1 Q. B. 551, 
655,0. A-; Oadogan v. Lyme Theetre, Ltd., [1894] 3 Ch. 338, C. A.; Edwards 
<2 Co. V. Picard, supra. 
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682. A receiver cannot be appointed of permanent alimony 
granted under the provisions of the Matrimonial Cause,> Acts, 1857 ( m) 
and 1866 (n),or of the Summary Jurisdiction (Manied Women) Act, 
1895 (o), for such allowances aie intended for the personal benefit 
of the grantee and are therefore inalienable; and a giatuity granted 
to a public servant who i etires on account of ill-health under the, 
age of sixty (jt>) is in the nature of a compassionate allowance 
intended for his personal benefit and cannot be taken m execution 
before it has been paid to him ( q ). Weekly payments by way of 
compensation under the Workmen’s Compensation Act, 1906 ( r ), 
are by statute inalienable (»). 

683. When property of a married woman is subject to a restraint 
on anticipation a receiver can only be appointed of income that has 
already accrued due (t). 

684. A receiver may be appointed over the undertaking of a 
railway company under the Railway Companies Act, 1867 (a), even 
though the railway is not open for traffic, provided there is anything 
for him to receive ( b ); but if the company has acquired no land and 
constructed no railway, there is no undertaking of which a receiver 
can be appointed (c). A receiver so appointed has no right to 
receive unpaid capital {d). 

685. A receiver may be appointed of property abroad, notwith¬ 
standing that the court is unable to enforce delivery of possession (/)■ 


(m) 20 & 21 Viet. c. 85, s. 32. 

(ft) 29 & 30 Yict. o. 32, s. 1. see Be Sobinson (1884), 27 Ch D 160, 
0. A. ; Watkms v. Watkins, [1896J P 222, C A., Vidor v. Victo>, [1912] 
1 K B 247, 253, C. A ; and see title Husband and Wipe, Vol. XVI, 
pp 564, 568 

(o) 58 & 69 Viet c 39, s. 6 ; see Paqume v. Snary, [1909] 1 K. B 688, 
C. A.; and see title Husband and Wipe, Vol XVI., p. 599 

(p) Superannuation Act, 1859 (22 Viet, c 26), s. 6 

(q) Timothy v. Day, [1908J 2 I. R. 26, C A ; see Be Wicks, Ex parte 
Wicks (1881), 17 Ch. D. 70, C. A. ; Be Webber , Ex parte Webber (1886), 18 
Q. B. D 111. 

(r) 6 Edw 7, c 58. 

(s) Ibid , Sched. I. (19); and see title Maseeh and Seevant, Vol XX,, 

p. 208. 

(t) Harnett v. Macdouaall (1845), 8 Beav. 187; Fitzgibbon y. Blake 
(1862), 31. Ch R. 328. As to appointing a receiver to enloicc payment of 
costs of proceedings instituted by a married woman, see title Husband ano 
Wipe, Vol XVI., p. 374. Ah to the general effect of such restraint, see 
ibid., pp. 359 et seq. As to appointing a receiver by way of equitable 
execution against sepax ate property of a married woman, see ibid , pp 3G9, 
457. 

(а) 30 & 31 Viet, c 127, s. 4. 

(б) Be Knott End Bailway Act, 1898, [1901] 2 Ch. 8, C. A., and see title 
Railways and Canals, Vol XXIII, pp 765, 766, 

(o) Be Birmingham and Lichfield Junction Bail. Co. (1881), 18 Ch. 1>. 
155 

(d) Be Birmingham and Lichfield Junction Bail. Go, supra; Be West 
Lancashire Bad. Co. (1890), 63 L. T. 56 

(a) Cockbum v. Baphael (1825), 2 Sim & St. 453 ; Houlditch v, Donegal 
( Marquis) (1834), 8 Bit. (n. s ) 301, 343 ; Oodrington v. Johnstone (1838), 
1 Beav. 520, Keys v. Keys (1839), 1 Beav. 425 ; Smith v. Smith (1853), 
10 Hare, Appendix 11., lxxi,; Hinton y, QalU (1864), 24 h, J. (ch.) 121; 
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Sub-Sect. 2.— Salaries and Pensions, 

6$6. A receiver cannot be appointed of property which, either 
by express statutory enactment or on grounds of public policy, is 
incapable of assignment. Thus, the full pay of naval and military 
officers of the Crown (/) and the salaries of judges (<j) and of all 
public officers (h) paid out of national funds are inalienable on 
giounds of public policy (i). 

On grounds of public policy also a receiver cannot be appointed 
of the half-pay of a military officer, the object of which is to enable 
him to maintain his social position, so that his services may again 
be available when required (k), nor of an allowance of a similar 
nature made lo a public civil officer for maintenance pending his 
re-engagement (l). 

With regard to public pensions, the general rule is that if 
awaided exclusively for past services and not made inalienable by 

Bolton v. Curre (1894), 70 L. T 759; Be Maudslay, Sons and Field, 
Maudslay v Maudslay, Sons and Field, (1900] 1 Ch 602; Under v. 
Amsterdamsch Trustees Kantom, [1902] 2 Ch 132, Be Ilmnac Copper 
Mines, Ltd, Matheson & Co v. The Co , [1910] W N 218 As to loreign 
immovables generally, see title Conflict of Laws, Vol VI., pp 207 et seq. 

(/) Apthorpe v. Apthorpe (1887), 12 P D 192, C A 

(q) See Flarty v Odium, (1790), 3 Term Rep. 681, 682; Davis v. Marl¬ 
borough (Duke) (1818), 1 Swan 74, 79, 81. 

(h) In Fulmer v Vaughan (1818), 3 Swan 173, it had been doubted 
whether a clerk of the peace was a “ public officer ” within the meaning 
of this rule, and a receiver was appointed only for the purpose of securing 
the profits ol the office pending a decision; but see note (t), infra. The 
cleik to the deputy legistrar of the Pierogative Cotut of Canterbury was 
held not to bo a "public officer” (Aston v Gwmnell (1829), 3 Y & J. 
136) The schoolmaster of an Irish national school is a “public officer” 
within the meaning of this ride ( Ptcton v Cullen, [1900] 21 E 812, C. A.), 
and so is the clerk to petty sessions m Ireland whose salary is paid not 
solely out of local funds, but in part out of the proceeds of fines at petty 
sessions (M'Creory v Bennett, [1904] 2 I R 69) A fellowship at the 
universities is not a “public office” for this purpose ( Feistel v. King's 
Colleqc, Gambndge (1847), 10 Beav 491); m the earlier case of Berkeley 
v. King's Colleqe, Cambndgo (1830), 10 Beav 602, a receiver was refused on 
interlocutory motion apparently because tho nature of the emoluments 
attaching to the office was not disclosed; see Feistel v. King's College, 
t'ambndge, supra, at p 499 

(i) Aronckle v. Cowtan (1803), 3 Bos & P. 321, 328; Palmer v. Bate 
(1821), 2Brod. & Bing. 673 (clerk of the peace). Be Mtrams, [1891] 1 
Q B 594, 596 In Cooper v. BetUy (1830), 2 Sim 560; affirmed 1 Buss Sc 
M. 560, it was held in the court o( first instance that the salary of assistant 
parliamentary counsel to the Troasuiy was incapable of assignment, but 
this was doubted in Grenfell v. Windsor (Dean ana Canons) (1840), 2 Beav. 
544, and tho refusal to appoint a receiver may be [supported on other 
grounds, namely, that the appointment would have resulted in the salary 
being stopped, and would therefore have been nugatory. As to the sale 
of public offices or of salaries or pensions incidental thereto, see* titles 
Ciiu^Tis in Action, Vol. IV., pp 400—402; Criminal Law and Pro¬ 
cedure, Vol. IX, p. 486; Execution, Vol XIV, pp. 94, 95,121, 122; 
Public Authorities and Public Officers, Vol XXIII, pp 350, 352; 
and see title Bankruftci and Insolvency, Vol. II, pp. 190,191. 

(k) Stone v. IAdderdale (1795), 2 Anst. 533, following Flarty v. Odbm 
(1790), 3 Term Rep. 681 ; IAdderdale v Montrose (Duke) (1791), 4 Term 
Rep. 248, Unrwiek v Beads (1791), 1 Hy. Bl. 627 ; and see McCarthy v. 
Goold (1810), 1 Ball & B. 387, 380. 

(l) Welle v. Foster (1841), 8 M. & W. 149. 



Part tl.~A ppointment bp the Coitbt. 


statute, they are capable of assignment, but, if awarded either wholly 
or partly in consideration of some continuing duty or service, they 
cannot be assigned (m). Pensions awarded to public servants under 
the age of sixty, to which a statutory liability is attached to re-enter 
the public service if called upon, are therefore incapable of assign¬ 
ment and cannot be taken in execution (n). 

Naval and military pensions are by statute inalienable ( o ), but 
certain sums arising from the commutation of military pensions (p) 
may be the subject of a receivership order (q). 

Pensions and superannuation allowances granted to police 
constables, poor law officers, and asylum officers are by statute 
inalienable (a), hut not so pensions of the Royal Irish Constabulary, 
which, therefore, being awarded Bolely for past services, may be 
the subject of a recormship order (h). In Ireland, superannuation 
allowances granted to corporate and other local public officers are 
by statute incapable of assignment (c). 

A receiver may be appointed of a Civil Seivice pension (d), of a 
pension awarded as compensation for the abolition of a public office (<*), 
of the retiring pension of a county court judge or of a judge of a 
Crown colony (J ), and of the pensions of military officers not in the 
service of the Crown (g ), but not of a pension granted as a perpetual 
memorial of national gratitude for public services (h), or, scmble, of 

(m) Davis v. Marlboiouqh (Duke) (1818), 1 Swan 74, 79, Wells v. 
Foster (1841), 8 M & W 149, 152 

(») Superannuation Act, 1859 (22 Yict, c 26), s 11, Waldron v Croghan 
(1881), 7 L R Ir 320 ; MacDonald v O'Toole, [1908] 2 I. R 386 

(o) Naval and Marine Pay and Pensions Act, 1865 (28 & 29 Viet c 73), 
bs 4, 6; Greenwich Hospital Aet, 1865 (28 & 29 Viet c 89), a 8 , Aimy 
Act (44 & 45 Viet c 58), s 141, and see Lloyd v Cheetham (1861), 
3 Gift 171, overruling Knight v Bulleley (1859), 5 Jur (n s ) 817 , Birch 
r Birch (1883), 8 P I) 163, Lucasv Hams (1886), 18 Q B D 127,0 A, 
distinguishing Dent v Deni (1867), L R IP A I) 366, Crowe v Price 
(1889), 22 Q B D 429, 0 A , Jones <fc Go v Coventry, [1909] 2 K. B. 
1029 ; and Bee title Royal Ponces 

(p) J e , sums arising under the Pensions Commutation Act, 1871 (34 & 35 
Viet c 36), which are not within the Amy Aot (44 A 45 Viet c. 58), 
8, 141; see note (o), supra 

(q) Crowe v Puce, supra 

(a) Police Aet, 1890 (53 & 54 Viet, c 45), s 7 , Police (Scotland) Act, 
1890 (53 & 54 Viet c 67), s 7 , Poor Law Officers’ Superannuation Act, 
1896 (59 & 60 Viet c 50), s 10, Asylums Olhcers' Superannuation Act, 
1909 (9 Edw 7, c 48), s 12, and see titles Lunatics ani» Persons of 
Unsound Mind, Vol. XIX , p 483. note (/), Police, Vol XXII, pp 512, 
513, Poor Law, Vol, XXII, p 547.’ As to prison officeis, see title 
Prisons, Vol XXIII, p 241 

(b) Murphy v Green (1890), 26 L R. Ir 610, C. A.; Manning v. 
Mullins, [1898] 2 I R 34, C A. 

(e) Local Officers’ Superannuation Act (Ii eland) 1869, (32 & 33 Viet, 
c 794, s 7 i Brenan v. Mornssey (1890), 26 L. R. Ir. 618 (retired town 
clerk). 

(d) Sansom v Sansom (1879), 4 P. D 69, Molony v Cruise (1892), 
30 L R. Ir. 99. and see Knill v. Dumergue, [1911] 2 Ch 199, C. A 

(e) Spooner v Payne (1849), 2 De 6 & Sm. 439, affirmed (1852), 1 
JDeGM&G. 383 

\7i Willcocl v Terrell (1878), 3 Ex. D. 323, C. A.; Be Uuggms, Ex parte 
Huggins (1882), 21 Ch. D 85, 0. A. 

(g) Heald v Bay (1862), 3 Gift. 467 ; Oarew v. Cooper (1863), 4 Gift. 619. 

(a) Dams v. Marlborough (Duke), supra. 
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Receivers. 


aw*. 5. 
Property 
in Respect 
of which 
Appoint¬ 
ment will 
be Made. 

Ecclesiastical 
offices. 
General rule. 

i 


Property in 
hands of 
sequestrator. 


any annuity granted by the Crown as incidental to the creation of a 
peerage (*). 

687. A receiver may be appointed of the profits of an ecclesiastical 
office, such as a canonry or a workhouse chaplaincy (k), but not of 
a benefice with cure of souls (l), or of the rotiring pension of an 
incumbent (m). 

Sub-Sect. 3 .—Propet ty already %n the Possession of a Receiver. 

688. The court does not as a rule appoint a receiver over 
property already in the possession of a receiver appointed m other 
proceedings (h), unless it is shown that those proceedings were 
collusive (o). A receiver may be so appointed at the instance of a 
prior incumbrancer, but he will not be allowed to act till the former 
receiver is i amoved (p). In some cases it may be convenient that 
the receiver already in possession should be appointed to act for the 
applicant, if he is willing to do so (q). 

689. A receiver may bo appointed of the rents and profits of land 
in the occupation of a sequestrator (r), but the appointment does not 
discharge the sequestration unless the receiver is appointed expressly 
in place of the sequestrator over all the sequestrated property (s). 

(i) Olivet v Emsorme (1514), Dyer, lb, 2a; and see Davis v. Marlborough 
{Duke) (1818), 1 Swan 74, 82 

(Ic) Grenfell v. Windsor ( Dean and Canons) (1840), 2 Beav 544 , and see 
Re Mtrams, [1891] 1 Q B. 594; and see title Ecclesiastical Law, Yol 
XI p 432 

(l) Stat. (1571) 13 Eh z c. 20, repealed by stat. (1803) 43 Geo 3, c. 84, 
but revived by stat (1817), 57 Geo 3, c 99; Long v. Stone (1849), 3 
De G. & Sm. 308 , Walthew v Crafts (1851), 6 Excli. 1; Bates v. Brothers 
(1854), 2 Sm. & G. 509 ; Hawkins v Gathereole (1855), 6 De G M & G. 1. 
In Ireland there is no such statntory lestnction (Wise v. Betesford (1843), 
3 Dr & War. 276; Lymberry v. Helsham (1852), 1 I Ch B 633; Cullen 
v. Killaloe {Dean and Chapter) (1852), 2 I Ch B 133; Slronge v. Ormsby 
(1828), 2 Hog. 55), and see title Ecclesiastical Law, Vol XI, pp 615,619. 

(m) Incumbents’ Resignation Act, 1871 (34 & 35 Viet, c 44), s 10; 
Gathereole v Smith (1881), 17 Ch. D. 1, O A ; and see title Ecclesiastical 
Law, Vol. XI, p 631 

(w) Valle v O'Reilly (1824), 1 Hog. 199; BtddnVph v. Hickman (1825), 
1 Hog. 244, Wood v Ditchings, Goodlake v. Wood (1840), 4 Jur. 858 ; 
Chaplin v Barnett (1911), Times, 20th December. 

(o) Nnthard v. Ptoctor (1876), 1 Ch D 4, C. A.; Re Maslielyne British 
Typewriter, Ltd., Stuart v. Maskelyne British Typewriter, Ltd, [1898] 1 Ch. 
133, C. A 

ip) Irving v. Waller (1825), 1 Hog. 258; Salt v Cooper (1880), 16 Ch. D. 
544, 654. C A.; Re Connolly Brothers, Ltd , Wood v Connolly Brothers, 
Ltd., [1911] 1 Ch. 731, 741, 745, C. A. See Re Metropolitan Amalgamated 
Estates, ltd, Fairweather v. The Co. [1912] 2 Ch. 497, 502; compare 
Pound {Henry) & Son v. Hutchins (1889), 42 Ch. D 402, C A.; an(l see 
pp 341, 358, 354, ante, and pp 418, 419, 428, post 

(y) Duder v. Amsterdamseh Trustees Kantoor, [1902] 2 Ch. 132, 144(firBt 
receiver appointed under a deed). 

(r) White v. Peterborough {Bishop) (1818), 3 Swan 109, following Silver 
v. Mot wish {Bishop) (1816), 3 Swan. 112, n. ; and see title Ecclesiastical 
Law, Vol. XI., p. 619. 

(#) Maynard v. Pomfret (1746), 3 Atk. 468, as explained i. law v. 
Wright (1796), 3 Ves. 22; and Bee Reeves v. Cox (1849), 13 I. Eq. R. 247 
(a case of equitable execution); and title Execution, Vol XIV., 

p. 89. 
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Sect. Q.—Security Required. 

Sub-Sect 1 .—In General. 

690. Before the appointment of a receiver is completed, he 
must, unless the order otherwise directs, give security duly to 
account for his receipts and to pay the Bame as the court or judge 
shall direct (t). 


Sect. fi. 

Security 

Required. 

Duty of 
receiver, 


691. In the absence of direction to the contrary, the security is Form of 
by recognisance in the form No. 21 in Appendix L to the Buies of security, 
the Supreme Court (a). The form referred to, however, is often 
superseded in practice by a form of joint and several bond by 
the receiver and a recognised guarantee society (6) for payment of 
the actual sum to be received, if capital, or of double the gross 
annual value in the case of income. If the amount exceeds 112,000, 
the receiver must also give his personal recognisance (/). If a 
guarantee society is not employed, the security taken is usually 
a recognisance of the recoiver himself and two sureties, and 
any other form of security, for instance, a mortgage on land 
belonging to the receiver, has been said to be improper (d). In 
some cases, whore a party to the action applies for the appoint¬ 
ment of himself as receivei, he is directed to pay a lump 
sum into court by way of security in lieu of the ordinary bond or 
recognisance (e). If the amount for which security is required does 
not exceed £500, an undei taking in the form No. 21 a of Appendix L 
to the Rules of the Supreme Court, signed by the receiver and his 
sureties, is accepted as sufficient security (/). 

In the Chancery Division, the recognisance or bond is given to the 
two senior masters for the time being attached to the chambers of 
the judge to whom the cause or matter is assigned (g). 


({) R. S. C, Ord. 50, rr. 16, 17; He Hoyland Silkstone Colliery (1883), 
53 L J. (ch ) 352 If the order authorises the receiver to take possession 
at once, but does not expressly direct security to be given, the possession 
of the receiver will be lawful and valid against a judgment creditor 
who subsequently levies execution, notwithstanding that security has 
not been given (Morrison v Skerne Ironworks Co , Ltd. (1889), 60 L T. 
688) Secus, if the receiver is not empowered to act at once and his appoint¬ 
ment is “ upon first giving security ” (Defries v. Creed (1865), 11 Jur (n 8.) 
360, 607 ; Edwards v. Edwards (1876), 2 Ch. D. 291, C. A., Be Bollason, 
Bollason v. Bollason (1887), 56 L. T. 303, Be Boundwood Colliery Co , Lee 
v Boundwood Colliery Co , [1897] 1 Ch. j)73, 393,C A,; Bidout v. Fowler, 
[1904] 1 Ch. 658 , affirmed, [1904] 2 Ch. 93, C. A.). 

(a) R. S. C, Ord. 50, rr 16, 17. 

(b) See Golmore v. North (1872), 42 L. J. (cn ) 4, C. A.; Carpenter Vt 
Queen’s Proctor (1882), 7P 1). 235; Be Spmtine, Ltd, Owen v. Spmtine, 
Ltd., [1902] W. N. 124, C A 

(e) *See R. S. C., Appendix L, No. 21A; Yearly Practice of the Supreme 
Court, 1913, pp 2098 et sea 

(d) Mead v. Orrery (Lora) (1745), 3 Atk 235, 237 ; though in Betagh v. 
Conemnon (1828), an Irish case, cited in Smith on Irish Receivers, p. 17, a 
transfer of Government stock is said to have been accepted; the case is 
reported on other points (1828), 2 Mol 559 ; (1830), 2 Hog. 205. 

(e) Be Lloyd, Allen v. Lloyd (1879), 12 Ch D. 447, 448, C. A.; Niemann 
V. Niemann (1889), 43 Ch. D 198, 199, C. A. 

(/) R. S. C., Ord. 50, r. 16a (July, 1911). 

(g) R. S. C., Ord. 60, r. 4; Be British Power Traction and Lighting Co., 
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®iw*. A receiver's security must be given in London ( h ), except where 
' leourtty the appointment is made in the district registries of Manchester or 
Required. Liverpool (i). 

Who n»y be 692. A party to the action may be accepted as surety, but a 
surety. solicitor having the conduct of the cause has been rejected (it). 

A partner in business of the receiver will not be accepted (l). 
Sureties must be m juris and solvent, and the receiver is required 
from time to time to testify to their continued solvency on passing 
his accounts (to). Further, inasmuch as one of the objects of 
having sureties is that they may look to the conduct of the receiver 
and see that he performs his duties diligently, any arrangement by 
which they are given a control over moneys coming to the receiver’s 
hands, as a soil of indemnity, is highly improper (w). Whore the 
security required is of Urge amount it may be distributed among a 
number of sureties (o). 

Foreign Individual sureties must, as a rule, be resident m this country (p), 

sureties. but in the case of corporations some latitude is allowed. The 
bond of a Scottish guarantee company may be accepted, provided 
the company submits to the jurisdiction of the couit (q), and the 
bond of a foreign company is admissible on the like condition 
if it has assets m this country and the court is satisfied as to 
its solvency (?•). 

Death or If a surety goes abroad or becomes insolvent (s) or obtains his 
insolvency discharge (t), a substitute must be found and a fresh recognisance 

o surety. entered into; but m the event of death, no fiesh security will be 

required, unless the estate of the deceased surety is insufficient to 
cover the liability under the recognisance (a). 

Payment mto 693. In order to reduce the amount of security to be given 

court to 
i educe 

security. , Halifax Joint Stock Banking Co , Ltd v British Power Tiactwn and 

Lighting Co , Ltd , [1910] 2 Ch 470 For the form ol sccunty required m 
the King’s Bench Division in cases of equitable execution, see the Central 
Office Regulations, Yearly Practice ol the Supreme Court, 1913, pp. 716, 
2098 et seg , and see title Execution, Vol XIV , p 124 

(h) Be Capper, Bobertson v. Crupper (1878), 26 W R 434. 

(i) Seethe directions of Kekewich, J, Yeaily Practice of the Supreme 
Court, 1913, p. 464 

(k) Byder v. Dickson (1835) (an Insh case), cited in Bennett on Receivers, 
p. 107 

(l) Darnell’s Chancery Practice v Vol II, 7th ed , p 1434, note (a). 

(in) R S C , Ord 60, r. 20, and paragraph 4 of the loim there referred to. 
(») White v. Baugh (183.5), 3 Cl & Fin. 44, 69, 65, H L 

( o ) Aeheson v. Hodget (1841), 3 I Eq. R 516, Be M‘Donaghs, Minors 
(1876), 10 I. R. Eq. 269 As to the position ot sureties, see pp 420 
et seq, post. 

(p) Cockbum v. Baphael (1825), 2 Sim. & St 453 « 

(a) Resolution of Cnancery Judges of 5th July, 1900; Yearly Practice 
of the Supreme Court, 1913, p 718. 

(r) Be Ooldfields of Venezuela (undated, but modem), C. A, cited m 
Aldrich v. British Qnflin ChiUed Iron and Steel Co, [1904] 2 K. B. 850. 
852, C. A 

(s) Lane v. Townsend (1852), 2 I. Ch R. 120 

(f) Vaughan v. Vaughan 1 Dick. 90 ; Blots v, Bette (1760), 1 Dick. 

338. , 

(a) Averatt r. Wd4> (1841), yi, & K §41, 
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moneys that would otherwise come to the hands of the receiver may Sect. 6 
be directed to be paid into court (b). Security 

Where the property over which the receiver is appointed is Required, 
extended or increases in value, additional security may be Incre ~ or 
required (c); and similarly, where the property decreases in value, i eduction of 
an order may be obtained for reduction of security (d). The security, 
liquidator of a company, on being appointed receiver on behalf of 
debenture-holders, must give security in addition to what he has 
given as liquidator ( e). 

694. When a receiver is appointed only until judgment or Continuation 
further order, his continuance by the judgment is m effect a new ot a i’P° lIlt ' 
appointment, and fresh security must bo given, unless the mpnt ’ 
interlocutory order otherwise directs (/). 

695. A receiver who acts without giving the security directed Acting with 
by the order of appointment is none the less liable to account (g), out henmt J’ 
but the balance found due from him is a simple contract debt 
instead of a debt of record ( h ). 

696. All the expenses of finding security, including piomiums Cast of 
payable to guarantee societies, must be borne by the receiver secur| tv 
personally, unless he is acting without salary, m which case they 

are allowed in his accounts (i). 

697. Where trustees undertake to act as receivers without Secimty 

salary and to account accordingly, they will not be required to give from 

security beyond their own recognisances (k) receiver 

698. In the case of West Indian estatos, managers are requued to West mdwn 
give security to account for their receipts, but not for faithful e8tates ' 
management (?) Receiveis of West Indian estates appointed under 

the West Indian Incumbered Estates Acts, 1862 and 1864 (»i), are 
required to give security (a). 


(6) Poole x Wood (1832), cited in 1 Seton, Judgments and Orders, 
7th ed , p 741 . see Be Eagle (1847), 2 Ph 201 (a lunacy case); Gardner 
v London, Chatham and Dover Bail Co. (No l). Drawbridge v Same, 
Gardner x Same (No 2). Imperial Meicantile Credit Association v Same 
(1867), 2 Ch App 201, 219 

( o ) Devonshire v Tyrrell (1831), Hayes, 354, Wise v Ashe (1839), 1 
I. Eq R 210, see Haigh v Grattan (1839), 1 Beav 201. Wnxon x. Vice 
(1843), 5 I Eq R 276, Belli/ v. Builedae (1845), 8 I Eq R 228, 230 

(d) Palmer, Company Precedents, VoL III, 11th ed , pp. 602-606 

(e) Tottenham v Swansea Zinc Ore Co , Ltd (1884), 51 L. T 61; Baitlett 
x Northumberland Avenue Hotel Co , Ltd (1885), 53 L. T. 611, C A , and 
sec, generally, title Companies, Vol V , pp 376 et seq 

(/) Bnnsley v. Lynton and Lynmouth Hotel and Property Co, [1895] 
W & 53 

(g) Smart x Flood & Co (1883), 49 L. T 467 

(a) Be Ward, Simmons v Bose, Weeks x Ward (1862), 31 Beav. 1. 

(t) Harm v. Sleep, [1897] 2 Ch 80, C A ; Be Golding (1888), 21 L. R. Ir. 

194. 5 

(fe) Bainbngge x. Blair (1841), 3 Beav. 421. 

(l) Moms v Ebne (1790), 1 Ves. 139 

(m) 25 & 26 Viet c 45; 27 & 28 Viet c. 108. 

, (») 1 Seton, Judgments and Orders, 7th ed., p. 780, citing Cust on West 
Indian Estates, pp 14", 149, 
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Sub-Sect. 2.— When Dispensed with. 

699. In certain cases a receiver appointed by the court is not 
required to give security beyond his own personal recognisance. 
II all the parties interested in the property are swt juris and them¬ 
selves nominate the receiver, security may be dispensed with at 
their request (a); but, if the nomination is made by the court on a 
reference to chambers, security must be given ( b), even though all 
parties are sui jims and are willing to dispense with it (c). 

If a testator by his will nominates a person to act as receiver of 
the rents and profits of realty, or if the person nominated by the 
parties has been employod by the testator in his lifetime as manager 
of the property, security may be dispensed with, notwithstanding 
that some of the parties interested are infants (d). 

Where a receiver is appointed without salary it is not unusual 
to dispense with security (e). 

700. In cases of equitable execution, where the appointment of a 
receiver is obtained not with a view to possession, but merely for 
the purpose of getting a charge upon the property, security is 
dispensed with, the plaintiff and the receiver undertaking not to act 
without the leave of the court (/), and where the judgment creditor 
is willing to act personally, he himself may be appointed receiver 
without salary and without security (g), and such an appointment 
has been made even where immediate possession was con¬ 
templated (h). Where the judgment debt and costs do not exceed 
£50, security is usually dispensed with in the King’s Bench 
Division, the plaintiff undertaking to answer for the acts and 
defaults of the receiver (a). 

701. Where the applicant, as unpaid vendor and equitable 
mortgagee, is virtually the owner of the property and the property 


(n) Ridout v. Plymouth {Earl) (1737), 1 Dick 68; Manners v. Furze 
1,1847), ll Beav 30, Bartlett v Northumberland Avenue Hotel Co, Ltd. 
(1885), 53 L. T. 611, C A , per Chitty, J.; Fraser v. Burgess (1860), 13 
Moo. P. C C. 314, 333. 

(b) Tyke v. Tylee (1853), 17 Beav. 583. 

(o) Manners v. Furze, supra, see Conotty v. Codd (1834), Haves 
& Jo 624 


(d) Hibbert v. Hibberi (1808), 3 Mor. 681; Carlisle (Countess) v Berkley 
(Lord) (1759), Amb. 599 ; Wilson v. Wilson (1847), 11 Jur. 793, 794; see 
Gardner v Blane (1842), 1 Hare, 381, 

(e) Gardner v. Blane, supra (where one of several testamentary guardians 
and executors against whom a decree had been made m a suit by an infant 
for an account of rents and profits of realty, was appointed receiver without 
salary and without security); Wells v. Wales (1855), 4 Do G. M. & G. 816; 
Be Pryt&ervh, Prytherch v. Williams (1889), 42 Oh. D. 590, 598 (where a 
legal mortgagee in possession was himself appointed receiver without 
salary and without security, the mortgagor not objecting). 

(t) Vewctt v. Murray (1885), 52 L. T. 380; Be Watkins, Ex parte Evans 
(1879), 13 Oh. D. 232, 253, C. A. 

(g) Fvqq t e v. Bland (1883), 11 Q. B I). 711; Beamish v. Stephenson 
(1886), 18 L R Jr. 319; Tlnderhay v. Bead (1887), 20 Q. B, 1). 209, C. A. • 
Mamieoll v. Parnell (1887), 35 W. B. 773. 

(h) Walmsky v. Mundy (1884), 13 Q B. D. 807, 808, C, A. 

(i) See title Execution, VoL XIV., p 124; Departmental Directions, 
Yearly Practice of the Supreme Court, 1913, p. 717, 
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is in immediate danger of destruction, he is entitled to be appointed *■ 
receiver and manager without salary and without security in spite of Security 
opposition (k). Required. 

702. In cases where the delay incident to the completion of in matters of 
security might result in the loss or deterioration of the property, and ur g enc y- 
especially in the case of mortgagees or debenture-holders whose 
security is in jeopardy, a named person is often appointed on 
motion to act at once as receiver ( l ), the plaintiff undertaking to be 
answerable for what he may receive or become liable to pay (m) 
before the completion of his security or before a receiver is duly 
appointed at chambers (»); and the order then proceeds to direct 
that security be given by a certain date, or that a proper per son be 
appointed receiver, as the case may be. The plaintiff himself may, 
under similar circumstances, be appointed intei tin receiver without 
security on his undertaking not to deal with the property except 
under the direction of the court (o). Where the application is made 
expaite an undertaking m damages may also be required ( p), but 
this is not usual (a). 


Part III.—Effect of Appointment. 

Sect. 1 .--As against Patties to the Action, their Tenants and Debtors. 

703. By the order for the appointment of a receiver the court Rieht to 
assumes control of the property affected, and from that tune the pa** 8 * 01 
parties to the action retain possession only as custodians for the 
court (b); but the receivei, when nominated, unless he is authorised 

(ft) Boyle v Bettws Llantmt Colliery Co. (1876), 2 CL D 726 (where the 
lease of a colliery was in danger of foileifcuio owing to the insolvency of the 
purchasing company, and the mine itself in danger of destruction owing to 
the inability of the company to work it or to keep down rising watei); 
and see note (e), p 374, ante. 

(1) Makms x Ibotson (Vercy) & Sons, [1891] 1 Ch. 133. 

(«0 See Be Debentw e Holders' Actions, [1900] W. N 68; 1 Seton, 
Judgments and Orders, 7ih ed , p 725 

(») Truman & Co v Bedgrave (1881), 18 Ch. I). 547, 650, Sumsum x. 

OrutmU (1833), 31 W R 399; Boehm x. GoodhaU, [1911] 1 Oh 155,156 

(o) Taylor x. Eckersley (1876), 2 £Jh 1). 302, C A.; see Hyde x. 

Warden (1876), 1 Ex. D 309, C. A. (where a plaintiff appellant was 
appointed receiver without security pending an appeal, on his uudei taking 
to abide by any order the court might make, theie being nothing for him 
to receive and only expenditure to De incuried m the preservation of the 
property); see also Taylor x. Neate (1888), 39 Ch D. 538 (where the plaintiff 
in a partnership action was appointed interim receiver and manager 
without salary and without security); and see p. 359, ante 

(p) 1 Seton, Judgments and Orders, 6th ed., p. 755 ; Bawson x Bawson 
(1865), 11 L T 695; Taylor x. Eckersley, svepra (though the order m 
that caBe as printed in 1 Seton, Judgments and Orders, 6th ed., p. 751, 
does not include an undertaking m damages); and see Evans x. Lloyd, 

[1889] W N. 171. 

(а) Be Patiiek, Bills v. Tatham (1888), as reported in 85 h. T. Jo. 398 

(б) Peruvian Qumo Co. v. Dreyfus Brothers <9 Co, [1892] A, C, 166, 187, 

196 , 
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to take possession'at once(c), cannot take possession until he has 
completed his security (d), and even then he cannot compel delivery 
of possession until an order directing delivery of possession has been 
obtained and served on the parties ( e ). Such a direction is, however, 
usually inserted in the order of appointment (/), whether made at 
the trial or on an interlocutory application ( 17 ). The order for 
possession may be enforced either by attachment (/t), or by writ of 
possession in the case of land ( 1 ), or by writ of assistance in the case of 
specific chattels (A), but these writs cannot be issued unless a time 
has been limited within which possession must be delivered (A). In 
a foreclosure action, though the defendant may be ordered to deliver 
up possession to the receiver, the court will not prejudge the action 
by restraining him from remaining on the promises (m). 

704. An order may also be obtained for an occupation rent to be 
fixed against a defendant in occupation of any part of the premises (n), 
but this constitutes him a tenant only from the date of the order, 
and does not entitle the receiver, at any rate until the rights of the 
parties have been determined in the action, to any payment in 
lespect of lus previous possession ( 0 ), nor can a receiver distrain 
upon the goods of a defendant in possession who has not been 
constituted a tenant ( p ). 


(c) Mormon v Sheme Ironworks, Ltd (1889), 60 L T 688 

(d) J)efnes v Creed (1865), 34 L J. (cn ) 607 , Edwards v Edwards 
(1876), 2 Cli D 291, C A , Re Rollason, Rollason y Rollason (1887), 56 
L T 303, Re Roundwood Colliery Co, Lee v Rowndwood Colliery Co, 
[1897] 1 011 373,0 A ,Rtdoutv Fowler, [1904J 1 Ob 658, affbmed, [1904] 
2 Cb 93, C. A ; but moneys collected by the plaintiffs solicitor ponding 
tompletion of the receiver’s sccunty must be regai ded as collected on 
behalf of the receiver and handed to him on completion of his security 
without any deduction m iespcct of a solicitor’s hen for costs or an 
executor’s right of retainei (Wickens v. Townshend (1830), 1 Russ & M. 
361, Re Burl, Birt v Burt (1883), 22 Ch. D 604), and as to security, see 
p 371, ante 

(e) Dove v Dove (1783), 2 Dick 617, Ferguson v Tadman (1820), cited 
in Green v Grten (1828), 2 Sim 394, 401, 410; see Green v Green (1829), 
2 Sim 430, Randfield v Randfield (1859), 7 W R 651, Crow v Wood 
(1850), 13 Beav 271, Re Della Rocella’s Estate (1892), 29 L R Ir 464 

(/) Eawkesv Uollmtd, [1881] W N 128, C A.; Edgell v Wilson, [1893] 
W N 145 

( 0 ) Jnd, Coope <& Co v. Nee, [1895] W N. 8 

(h) R. S 0, Ord 42, rr 7, 24, see Mullarkey v Donohoe (1885), 16 
L. R lr 365; Re Backer, Ex part» Backer (1888), 22 Q B. D 179, 185, 
0 A ; and title Contempt 0 * Court, Attachment, and Committal, 
Vol VII., pp 307 et seq 

{ 1 ) R. S. C., Ord 47 , Hall v Hall (1878), 47 L J (cir) 680; and as to 
writ of possession, see title Execution, Vol XIV., p 76 

{k) Caset de la Bordc v Othon (1874). 23 W R 110, Wyman v Knight 
(1888), 39 Ch. D 165, see Re Maudslay, Sons and Field, Maudslay v. 
Maudslay, Sons amd Field, [1900] 1 Ch 602,611; and as to wnts of assist* 
.ince, sec title Execution, Vol XIV, p 75 

(i) R S (', Ord. 41, r 5 , Savage v. Bentley (1904), 90 L. T, 641 

(tn) Taylor v. Soper (1890), 62 L T 828 

(n) Randfield v. Randfield (1859), 7 W R 651; Everett v. Beldmg (1852), 
22 D J. (CH ) 7~>, Re Burchnall, Walker v Burchnall, [1893] W N 171. 

(o) Lloyd v. Mason (1835), 2 My & Cr, 487 ; Yorkshire Banking Co. v, 
Multan (1887), 35 Ch. D. 125. 

ip) Griffith v. Griffith (1751), 2 Ves. Sea. 400. 
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705. The appointment of a receiver operates aa an injunction 
restraining the parties to the action from receiving any pait of the 
property affected by the appointment (q). 

The appointment of a receiver in an administration action 
deprives the executor of the right of obtaining possession of the 
assets (r), and consequently of his right of retainer, except as to 
assets received by him before the appointment ( s). 

The appointment of a receiver by a mortgagee out of court does 
not of itself prevent the mortgagee fiom afterwards issuing a Appointment 
specially indorsed writ (t) and obtaining judgment (a), piovided that anunuSciaon. 
no moneys have come to the hands of the receiver, but, if the As Mt 
receiver has received moneys, and the amount due from the executors 
mortgagor is in consequence uncertain, leave to defend the action ah against 
will bo given (/>); and, if the receiver has been appointed by the mortgagee 
com fc in a foreclosure action, the issue of such a writ is unnecessary 
and improper (<•). 

706. As against tenants, the receiver is entitled to an order for Order agamHt 
attornment and payment of rent to him. This is usually inserted teuan£s£o1 ' 
in the order of appointment (d), but payment cannot bo enfoiced rent"™ 10 
until it has been obtained and served on the tenants (e). 

An order directing a tenant to pay rent to the receiver could Fufoicement. 
formerly be enforced by attachment (/), and may still be enforced by 

(q) Re Sartons's Estate, Sartom v Sartom, [1892J 1 Oil. 11, 22, C. A.; 

Tynell v Pamton, [1895] 1 Q B 202, 206, C. A , Re Harrison and 
Bottomley, 11899] 1 Ch 465, 471, 0 A. ; Re Anqlesey (Marquis), De 
Galve (Countess) v Gardner, [1903] 2 Ch 727 , Ridout v Fowler, [1904] 

1 Oh 658, 664 , Ideal Bedding Co ,Ltd v Holland, [1907] 2 Ch 157 ; Re a 
Debtor, Ex_parte Peak Hill Goldfield, Lid, [1909] 1 K B 430, C A ; 

Baxter v West (1858), 28 L J (ch ) 169; Brown, Janson & Co v. 

Hutchinson & Co , [1895] 1 Q B 737, 739, C A. 

(r) Kirk v Houston (1843), 5 I Eq R. 498; Minford v Carse, [1912] 

2 I R. 245, 273, 

(g) Re Birl, Bid v Bait (1883), 22 Ch D 604 , Re Jones, Culver v Laxton 
(1885), 31 Ch I) 440, Re Harrison, Lahme* v Hairuon ( 1886), 32 Oh D. 

395, see p 359, ante , and see title Executors and Administrators, 

Vol XIV , p 257 

(i) See titles Judgments and Orders, Vol XVIII, p 190; Practice 
and Procedure, Vol XXIII, p 111, 112 

(a) Under R S C, Ord 14; see titles Judgments and Orders, 

Vol XVIII, p. 190 , Practice and Procedure, Vol XXIII, p 134 

(b) Lynde v Waithman, [1895] 2 Q B. 180, C A., and see titles Judg¬ 
ments and Orders, Vol XVIII, p. 192; Mortgage, Vol XXI, pp 269, 

27° 

(c) Poulett (Earl) v Hill (Viscount), [1893] 1 Ch 277, C. A ; Williams 
v Hunt, [1905] 1 K B 512, C A 

(d) 1 Seton, Judgments and Orders, 7th ed , p 725, Undeihuu v Read 
(1887), 20 Q B. D. 209, 210, 0. A In lhlls v Webber (1901), 17"T. L. It. 

613, C. A , Stirling, L J, doubted whether tenants could be directed to 
pajr a moiety of their rents to a receiver representing one of two joint 
owners 

(e) IJobhouse v. Hollcombe (1848), 2 De G & Sm, 208 , Hollier v. Hedges 
(1853), 2 1 Ch. R 370, Hobson v. Sherwood (1854), 19 Beav. 575; 

Mullarlcey v. Donohoe (1885), 16 L R Ir 365; Mitehel v. Manchester 
(Duke) (1750), 2 Dick 787 

(f) Batchelor v. Blale (1824), 1 Hog 98; Anon (1824), 2 Mol 499; 

Biown v O'Connor (1828), 2 Hog 77; Williams v Williams (1863), 11 
W R 635; Brennan v. Kenny (1852), 2 I. Ch. R. 579; Mitohel r. Man¬ 
chester (Duke), supra, 
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sect. l. sequestration (g). If after service of the order a tenant refuses to 
As against pay rout, the receiver may obtain leave to distrain (h) or to bring 
Parties to an action for the recovery of the land (i), and the latter remedy is 
the Action, available against a defendant who retains possession under a collusive 
Tenant tenancy agreement at an inadequate rent (A,). If the possession by 
and 8 an a ^ e S ft d tenant has been taken after and with notice of the order, 
Debtors, k® ma .y brought before the court to justify his refusal without 
— * being made a party to the action ( l ). 

Payment to Though a tenant who has not been served with an order directing 
notice of after P a J raea t of rent to a receiver is justified in continuing to pay rent 
order, to his landlord, yet if in fact he has notice of the appointment and 

consequently knows that the landlord is no longer entitled to receive 
the rent, he cannot resist payment over again to the receiver ( m ) 
unless he can plead compulsion of law (n). 

Arrears of A receiver of rentB is entitled to all arrears unpaid at the date of 
ibut, the order for his-appointment (o'). Tenants who pav such arrears 

to their landlord before they have notice of the order will not be 
compelled to pay a second time to the receiver, but any party to the 
aclion who, with notice of the order, collects arrears of rent or takes 
securities for the amount duo, may be compelled to hand them over 
to the reeeivor (p). 

Position of 707. The position of debtors is in some respects similar to that 
debtors. 0 f tenants. They may be ordered to pay their debts to the receiver, 
even though no person exists in whose name actions could be brought 

(q) Church Temporalities (Commissioners) of It eland v. Uamnijton (1883), 
11 L E Ir 127,136; and see Debtors Act, 1869 (32 & 33 Viet. c 62), s 4; 
E. S. C, Ord. 42, 1 . 3 ; Ord 43, r. 6; title Execution, Vol. XIV, pp. 79 
et seq. 

(h) Mills v. Fry (1816), 19 Ves 277 ; Coop G. 107 , Fitzpatrick v. Eyre 
(1824), 1 Hog. 171, Anon. (1826), 1 Hog 335; Lucas v Mayne (1826), 1 
Hog. 394; Langley v Aylmer, Spiller v MeUifont (1841), 3 I Eq. E 492 

(i) Mansfield (Lord) v. Hamilton, Hohhouse v Hamilton (1804), 2 Sch & 
Lei. 28 ; Fitzgerald v. Fitzgerald (1843), 6 1 Eq. E. 626 ; see Murtin v. 
Walker (1837), Sau. & Sc 139 (where leave to bring ejectment was refused 
on special grounds). As lo proceedings by a receiver, see pp 392 ct seq, 
post 

(k) Comyn v. Smith (1823), 1 Hog. 81. 

(l) Reid v. Middleton (1823), Turn. & E. 455; see Walton v Johnson 
(1848), 15 Sim. 352. 

(to) Brown v. O'Connor (1828), 2 Hog. 77; MuUaikey v. Donohoe (1885). 
18L. Elr. 365. 

(n) Underhay v. Read (1887), 20 Q. B. D. 209, C. A.; see Church 
Temporalities (Commissioners) of Iceland v. Harrington, supra. 

( o) Codnngton v. Johnstone (1838), 1 Beav. 520, 524; Abbott v. Stratton 
(1846), 9 1. Eq. E. 233, 243, Moore v Donegal (Marqrns) (1847), 11 
I. Eq. E. 364, 308; HoUier v. Hedges (1853), 2 1. Ch E. 370; RusseU v. 
Russell (1853), 2 I. Ch. E. 574; McDonnell v. White (1866), 11 H. L. Cas. 
670, 583; Underhay v. Read, supra; Re Annaly (Lord), Crawford v. 
Annaly (Lord) (1891), 27 L. E. Ir. 523; Re lnd, Coope & Co., Ltd., Fisher 
v. The Co , Knox v. The Co., Arnold v. The Co , L1911] 2 Ch 223 (mort¬ 
gagee’s iccciver entitled as against assignoo for value of mortgagor). As 
to the rights of a first mortgagee who applies for the discharge of the 
receiver appointed at the instance of a puisne incumbrancer, see Re 
Metropolitan Amalgamated Estates , Ltd , Fairweaiher v. The Co., [1912] 2 
Ch 497; and title Mortgage, Vol. XXI., pp. 262, 263. 

(p) HoRter v. Hedges, supra; Russell v. Russell, supra. As to the 
position of tenants, see, further, John v. John, [1898] 2 Ch. 573, 679, C. A. j 
p. 360, ante. As to the liability of tenants, see, further, p. 388, post. 
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to enforce them; and refusal to comply with an order for payment 
to the receiver may be treated as a contempt of court (q), if the 
debtor had proper notice of the application for the order and an 
opportunity of disputing the debt (r). 

708. iWhen a receiver is appointed over property situate abroad, 
he must take the necessary steps to obtain possession iti accordance 
with the local law. An English court cannot and will not attempt 
to put its officer into possession of foreign property, though it may 
direct an inquiry as to the best means of obtaining possession (a) 
and make any necessary order on a defendant in this country (i). 

Sect. 2 .—As against Other Persons. 

Sub-Sect. 1 —Suspension of Rights of Third Parties. 

709. As against a stranger to the action who is in actual posses¬ 
sion, the appointment of a receiver is of no effect (a). 

A stranger who is not in possession at tho date of the appoint¬ 
ment, though his rights are not affected, will not be allowed to asseit 
them without the leave of the court (b), unless the older is made 
expressly without prejudice to his rights (c). Thus, proceedings in 
ejectment cannot be brought against the receiver without the leave 
of the court (if), and if instituted might formerly have been restrained 
by injunction ( e ), unless they were commenced in ignorance of the 
appointment of the receiver (f ); and where such an action has been 

(q) Wood v Uilchmqs (1840), 2 Beav 289 , Acheson v. Hodges (1841), 
3 1 Eq R 610. Kirk v Houston (1843), 5 1 Eq R 498, Oroshaw v. 
Lyndhunt Ship Co, [1897) 2 Ch 164, 160, 162; as to tho position of 
the Bank ol England, see Re Spurting, [1909] 1 Ch 199, O A As to con¬ 
tempt, see title Contempt op Coukt, Attachment, and Committal, 
Vol VII, pp ‘iOletseq 

(r) Re Potts, Ex parte Taylor, [1893] 1 Q. B 648, C A. 

(t) Houlditch v Donegal (Marquis) (1834), 8 Bli (n s ) 301, H L ; 
Salt v Donegall, Cocker v Donegall , Houlditch v Donegall (1835), L & G. 
temp Sugd 82; Keys v Keys (1839), 1 Beav 425, Smithy Smith (1853), 
10 Hare, Appendix II, lxxi , Re Maudslay, Sous and Field, Maudslay 
v Maudslay, Sons and Field, [1900] 1 Oh 002; and see title Conflict of 
Laws, Vol VI, pp. 204, 207 

(t) Re Humac Copper Mimes, Ltd, Matlieson & Co. v. The Co, [1910] 
W. N. 218. 

(a) Davis v. Marlborough (Duke) (1819), 2 Swan. 108, 116, 118; Johnes 
v. Claughton (1822), Jae 573 , Morrogh v. Hoare (1842), 5 1. Eq. It 195, 
199; Evelyn v Lewis (1844), 3 Hare, 472; Engel v South Metropolitan 
Brewing and Bottling Co , [1891] W N. 31; Under hay v Read (1887), 20 
Q. B i>. 209, C. A , Salt v. Cooper (1880), 16 Ch D 544, C A 

(b) Johnes v Claughton, supra, Hawkins v Gathercok (1852), I Drew. 
12, 17 , Randfield v Randfield (1860), 1 Drew & Sm 310, 314 , Searle v. 
Choat (1884), 25 Ch D. 723; Re Pound (Henry), Son, and Hutchins (1889), 
42 Ch D. 402, 420, 422, C. A As to tho rights of a prior mortgagee, 
see Re Amalgamated Estates, Ltd , Fairweather v The Co., [1912] 2 Ch. 497; 
ani title Mobtgage, Vol XXI, p 262, noto (a), 

(e) Davis v. Marlborough (Duke), supra, at p. 115, Underhay v. Read, 
supra, compare Walmsley v. Mimdy (1884), 13 Q. B D 807, C. A. 

(d) Bryan v. Corrmek (1788), 1 Cox, Eq. Cas. 422; Angel v. Smith (1804), 
9 VeB. 335; Brooks v. Greathed (1820), 1 Jac. & W 176; Hawkins v. 
Gathercole, supra, at p. 18 , Re Batter shy's Estate (1892), 31 L. B. Ir 73. 

(e) Evelyn v. Lewis, supra ; Lees v. Waving (1825), 1 Hog. 216; but Bee 
Judicature Act, 1873 (36 & 37 Viet c. 66), b. 24 (5); title Equity, Vol. 
XIII., pp. 47 et seq, 63. 

(/) Townsend v. Somervik (1824), 1 Hog. 99, 
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brought by leave o! the court and judgment recovered, the judgment 
cannot be enforced by writ of possession as against the receiver 
without the leave of the court ( g ). 

710. So also, when a receiver has been appointed over lease¬ 
holds, the landlord cannot distrain for rent without the leave of the 
court (h); nor, if the receiver was appointed in an administration 
action, can he recover rent from the executors (?). 

A distraint for poor rate cannot be levied without leave (j). 

711. A judgment creditor cannot levy execution on property in 
the hands of a receiver ( k ), even though his judgment was obtained 
before the appointment of the receiver ( l ), or attach money in the 
hands of a leeoiver which has been directed to be paid to the judg¬ 
ment debtoi (m), or retain possession of any goods he may have 
seized (ft); nor is the judgment debtor allowed to Bue the receiver 
for damages for seizure of goods (o). 

712. A receiver appointed on behalf of debenture-holders is 
entitled to take possession of all assets comprised in their security. 
His right prevails over that of a judgment cmlitor who has 
taken goods in execution but not actually sold them (p), or who 
has attached debts by garnishee proceedings but not actually 
obtained payment (q) Ilia right also prevails over that of a 
solicitor to whom a sum of money has been handed to meet costs 
not yet incurred Ir). 

713. When a loceiver is appointed over copyholds, the lord of 
the manor cannot, without first obtaining the leave of the court, 

(q) Morns v. Baker (1903), 73 L J (CH ) 143 

(h) Bussell v East Anqhan Bail Vo (1850), 3 Mac & G. 104, 118; 
Sutton v Bees (1863), 9 Jar (n s ) 456, General Share and Trust Co v. 
Wettey Brick and 1'ottery Co (1882), 20 Ch D 260, 261,0 A., Be New 
Ctty Constitutional Club Co , Ex parte Furssell (1887), 34 Cli D 646, 660, 
0 A., and see title Distress, Vol XI, p. 180 As to a landlord’s statu¬ 
tory right of distress against a leceiver m bankiuptcy, see title Bank- 
KURTCY ANT) INSOLVENCY, Vol II , p 291 

(i) Mm ford v Carse, [1912] 2 I It 245, C A 

(j) Be British Fullers' Earth Co , Ltd., Gibbs v The Co (1901), 17 T L. R 
232, Be Montmorency v Vrott (1849), 12 1 Eq. R 4J1 

(k) Bussell v East Anglian Bail Co , supra, Potts v Warwick and 
Birmingham Canal Saviqohon Co (1853), Kay, 142, and see title Execu¬ 
tion, Vol XIV, pp 8, 21, note (o) 

(l) Ames v Birkenhead Docks (Trustees) (1855), 20 Beav. 332 

(»t) Be Wmtm v. Brecon Corporation (No 2) (1860), 28 Beav 200; and 
see title Execution, Vol XIV, p. 94 He may, however, obtain an order 
of attachment in the action m which the xeccivex was appointed; see 
p 383, post. 

(n) Momson v. Skeme Ironworks, Ltd. (1889), 60 L. T 588. 

(o) Be Potter, Ex parte Bay (1883), 48 L T. 912 

(p) Be Standard Manufacturing Co , [1891] 1 Cb 627, C. A ; Taunton v. 
Warwickshire (Sheriff), [1895] 2 Ch 319, 323, C A ; Bobmson v Burnell's 
Vienna Steam Bakery Co. (1904), 73 L J (kb) Oil; and see title 
Comihnies, Vol. V., p 352 

(q) Norttn v, Tates, [1906] 1 K. B 112; Caimey v. Back, [1906] 2 K. B. 
746, Sinnotl y Bowden, 11912] 2 Ch 414, 421; see Evans v Bived Granite 
Quarries, Ltd , [1910] 2 KB. 979, 990, 997,1001 (where no receiver had 
been appointed); and see title Execution, Vol. XIV, pp. 97, 100 

(r) Be British Tea Table Co. (1807), Ltd, Pearce v. The Co. (1910), 101 
L. T. 707. 
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exercise his right to seize the lands quomgue for failure to take 
admittance (s), even though he has no notice of the receivership (t). 

714. A tenant who has been erroneously committed for contempt 
of court cannot bring an action against the receiver for false 
imprisonment: his proper course is to apply for a reference to the 
master for compensation (n) ; nor will a tenant be allowed to suo the 
receiver or his authorised agent in replevin or for unnecessary 
violence in levying a distress (a). 

715. A railway company may be restrained from continuing pro¬ 
ceedings against a receiver for tho compulbory acquisition of land (If), 
which have been commenced without leave (c), though in this and 
similar cases leave may be given to commence proceedings dr novo 
on payment of costs (d). 

Sub-Sect 2 — Eierase of Rights by Leave of the Court. 

716. On any application by a stranger to enfoioe his rights the 
court will examine the claim and either give effect to it by an order 
in the action or. if this ib impracticable, allow any necessary pro¬ 
ceedings to be taken outside the action (e). 

717. A landlord whoso rent is in an ear may be granted 
either an order oil the receiver for payment out of moneys received 
by him(/), or leave to distrain (g), or bring ejectment (A), or re¬ 
enter (i), or leave generally to take such proceedings as he may be 
advised [l). If the goods and chattels liable to distiess have been 
sold by the receiver appointed m an administration action, the 


(s) Ravdfield v Randfield, Ex parte Gar land (1861), 3 l)e G F & J. 766, 
C A 

(t) Evelyn x Lewis (1844), 3 Hare, 472, and see title Copyholds, Vol. 
VIII, p 67. 

(u) Batchelor x Blake (1»24), 1 Hog 98 

(а) Bvch v Old is (1837), Sau & Sc 146, Be Reuse, Minors, Be Joyce 
(1845), 8 1 Eq Rill, see Swaby v Dickon (1833), 5Sim 629, 631 ; Parr 
v Bell( 1846), 9 I Eq R 55 

(б) Under the Lands Clauses Consolidation Act, 1845 (8 & 9 Viet, c 18); 
see titles Compulsory Purchase op Land and Compensation, Vol. VI, 
pp 56 el seq ; Railways and Canals, Vol XXIII, p 623. 

(c) Tink v. Bundle (1847), 10 Beav. 318. 

{ A ) Lees x Waring (1825), 1 Hog 216. 

(e) Angel x Smith (1804), 9 Ves 335. Brooks v. Greathcd (1820), 1 Jac 
& W 176, 178, Townsend v Somervtle (1824), 1 Hog 99, Bandfield v 
Bandfield, Ex pa tie Garland supra, see Empnngham v Short (1844), 3 
Hare, 461; Searle v Ohoat (1884), 25 Ch, D 723, C A , lie Maidstone 
Palace of Varieties, Ltd, Blair v, Maidstone Palace of Varieties, Ltd, 
[1909] 2 Ch 283, Wastell x. Leslie (1846), 15 Sim 453, n; Gomme r 
West (1772), 2 Dick. 472 

(/) Balfe x Blake (1850), 1 1. Ch. R. 365, Jacobs v Van Boolen, Ex 
parte Boberts (1889), 34 Sol. Jo. 97 ; O'Eagan v. North Wingfield Colliery 
Co. y.882), 26 Sol. Jo. 671, see Neate v. Pink (1846), 16 Sim 450, 452 ; 
(1861), 3 Mac & G 476 , Great Eastern Bail Co x. East London Bail. Co. 
(1881), 44 L T 903, C. A 

(a) BjUssell x. East Anqlian Bail Co (1850), 3 Mac. & G 104, 118; 
O'Hagan v. North Wingfield Colliery Co , supra , Hand x Blow, [1901] 2 
Ch. 721, 737, C A. 

(h) Moms v Baker (1903), 73 L. J. (cn.) 143 

(t) General Share and Trust Co. v. Wettey Brick and Pottery Co. (1882), 
20 Ch D. 260, C A.; Hand v Blow, supra, at pp 724, 737. 

(k) Walsh v. Walsh (1839), 1 I. Eq. R 209 ; Cramer v. Griffith (1840), 
3 I. Eq. R. 230. 
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Saar. 2 . landlord may obtain an order for payment out of the proceeds of sale, 
As against provided ho has asserted his right to distrain prior to sale(Z), but 
Other riot otherwise (m); and a landlord who alleges that the lease has been 

Persons, forfeited for breach of covenant may be allowed to continue eject¬ 

ment proceedings against the receiver, notwithstanding that they 
were commenced without the leave of the court (n). 


Rights of 
annuitants, 
owners of 
rentcharge, 
and other 
parties with 
paramount 
interests 


Rights of 
judgment 
creditors. 


718. A parson may obtain an order for payment of tithe rent- 
t*haige(o). The grantee of an annuity secured by a te^m, whose 
right is paramount to that of the parties to the action, may obtain 
leave to bring ejectment (p), but the couri generally examines a 
claim under an alleged adverse title before allowing proceedings to 
be taken (</). Where lands have been conveyed to a railway company 
in eonsidoi ation of a rentehaige and the company makes default in 
payment, the court allows the owner to exercise powers of distress 
or re-entry reserved by the conveyance (r), but distraint is not 
allowed if all goltds and chattels not necessary for carrying on the 
undertaking have been assigned to trustees for ci editors (s). So also 
a public authority may be allowed to exercise a statutory right of 
distress for non-payment of rates or penalties (t), or a gas company 
for default in payment for gas (a), provided the right is pai amount to 
the rights of the parties (b). 

719. A judgment creditor may be granted either an order on 
the receiver for payment of what is due to him (c), or leave ’ to levy 


(l) Bussell v. East Anglian Bail. Co , (1850), 3 Mac & G J04; Be New 
City Constitutional Club Co , Et, parte Purssell (1887), 34 Ch D 646, l 1 A. 

(m) Sutton y. Bees (1863), 0 Jur (n s ) 456 , Mandv Blou\ [1901] 2 Ch. 
721, 0. A ; see Be British Fuller's Faith Co, Ltd, Gibbs v. The Co 
(1901), 17 T. L R 232 (where the same rule was applied on a summons m a 
debenturc-holdex’s action by overseers of the poor in respect of their right 
of distress for poor rate) 

(n) Gowar y. Bennett (1847), 9 L T (o s ) 310. 

( 0 ) Brown y. Brown, Er parte More (1810), 2 I. Eq R. 409; see Be 
Lanqleys, Minors, Langley v Langley (1838), 1 Dr A Wal 252; Bawkes 
v. Smith (1837), Sau & Sc 326. 

(p) Brooks v Gieathed (1820), 1 Jac & W 176 

(q) Angel y. Smith (1804), 9 Ves 335: Houlditch y Wallace (1838), 5 
Cl & Fin. 629, 667, II L 

(r) Eyton y Denbigh, Buthm, and Corwen Bail Co (1868), L R. 6 Eq. 
14: Be Manchester and Milford Bail. Co, Forster v. The Go. (1880), 49 
L. J. (ch ) 454. 

(*) Eyton y. Denbigh, Buthm, and Corwen Bail Co , Bvckman v Johns 
(1868), L R 6Eq 488; and see title Railways and Canals, Vol. XXIII., 
pp. 766, 767 

(1) Peggey, Neath District Tramways Co , [1895] 2 Ch. 508 ; Re Marriage, 
Neave <6 Co , North of England Trustee , Debenture and Assets Corporation v. 
Marriage, Neave <& Co, [1896] 2 Ch. 663, C. A 

(a) Be Orosbie (Adolphe), Ltd, Johnson y. Crosbie [Adolphe), Ltd. (1909), 
74 .1 p. 25; 8 L. G. R. 50. 

(b) Reeve v. Medway [Upper) Navigation Co., [1905J W. N. 75. 

(c) Lewis y. Zouche [Lord) (1828), 2 Sim. 388; Smith v Great Eastern 
Bail Co , Ex parte Thurgood (1868), 18 L. T. 18 ; Mitchell y. Wetse, Ex 
parte Fnedhetm, [1892] W. N. 139 ; see Re Bylands Glass and Engineering 
Co., Ltd , York City and County Banking Co., Ltd y. The Co. (1904), 118 
L. T. Jo. 87 But the order will not be made brevi manu where the receiver 
of the undertaking of a railway company has been directed to pay working 
expenses with liberty to Idle parties to apply as to payments [Brocklebank 
v. Eaet London Baa. Co. (1879J, 12 Ch. D. 839). 
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execution (d), and, if necessary, to take proceedings in ejectment (5), 
notwithstanding the possession of the receiver. If property which 
he wishes to take in execution is in possession of the receiver only 
in consequence of an error in the order of appointment, the court 
cannot give leave to levy execution, but grants an application 
either to discharge the order or for leave to be oxamined pro interesse 
sm (/). A judgment creditor of a tenant for life or other beneficiary 
to whom the receiver in an ad m inistration action has been directed 
to pay rents or make periodic payments out of income may obtain an 
order attaching such payments, so far as the moneys are in the 
hands of the rocoiver, until his debt is satisfied ( 9 ), or leave to issue 
an elegit against tho lifo estate with an order on the receiver to deliver 
up possession (h); but an individual debenture-holder who recoveis 
judgment for his own benefit after the appointment of a receiver 
cannot issue execution against the company, for his only right is 
to be paid pan passu with other debenture-holders (*). When a 
receiver has been appointed in a partnership action, a judgment 
creditor of the firm is generally given a charge on the assets, on his 
undertaking to deal with the charge according to the direction of 
the court. This protects liis rights and renders immediate execution 
unnecessary (k). The solicitor in the cause may obtain a similar 
order in respect of his costs, on the ground that the assets have 
been recovered or preserved by his action (l). 

720. The owner of machinery on premises in the occupa¬ 
tion of a receiver and manager may obtain leave to remove 
it (to). A person desiring to construct a railway on land over 
which a receiver has been appointed may be given leave to 
mako proposals in chambers for acquiring the necessary rights or 
interests (n). A prior mortgagee may have an order discharging 
the receiver and letting him into possession, even though he be 
a defendant, provided he has in no way submitted to be bound by 
the proceedings ( 0 ). 


(d) Bussell v. Bast Anglian Bad Co. (I860), 3 Mac & G. 104, 125; 
Potts v. Warwick and Birmingham Canal Navigation Co. (1853), Kay, 142; 
and see title Executors, Vol. XIV., pp 8, 9. 

(a) Townsend v. Someivile (1824), 1 Hog 99; Lees v. Waring (1825), 
1 Hog 216. 

(/) Fowler v. Haynes (1863), 2 New Eep 156. 

(g) Be Cowans' Estate, Bapier v, Wright (1880), 14 Oh. D 638, following 
Re Warwick and Worcester Bail Co., Prichard's Claim, Ex parte Turner, 
Ex parte Smith (1860), 2 De G. F & J. 354, C. A. (where moneys in tho 
hands of an official manager were similarly attached); discussed and 
partly dissented from m TFehh v. Stenton (1883), 11 Q. B. D. 518, C A., 
at pp. 525, 527 ; and see p. 380, ante. 

(h) Gooch v. Haworth (1841), 3 Beav 428. 

(i) Bowen v. Brecon Bail. Co , Ex parte Howell (1867), L. B. 3 Eq 541; 
and syee title Companies, Vol. V , pp. 735, 736. 

(7c) Kewney v. Attnll (1886), 34 Oh. D 345, Brand v. Sandy to and (1901), 
85 L. T. 517 ; and see title Partnership, Vol. XXII., p. 43, note (d). 

(l) Solicitors Act, 1860 (23 & 24 Viet, c 127), s. 28; Bidd v. Thorne, 
[1902] 2 Ch. 344; and see title Solicitors 

(m) Be Maryport Hematite Iron and Steel Co., Cumberland Union Banking 
Co. v. Maryport Hematite Iron and Steel Co , [1892] 1 Ch. 415. 

(n) Ttnk v. Bundle (1847), 10 Beav. 318; Biehards v. Bichards (1859), 
John. 255. 

1 (o) Langton v. Langton (1855), 7 De G. M. & G. 30, C. A.; Wdhnshy v. 
Mundy (1884), 13 Q. B. D. 807, 817. C. A.; Be Metropolitan Amalgamated 
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721. The application to the court should be made in the action 
in which the receiver was appointed, and not by independent pro¬ 
ceedings ( i>), even though the claim is against the receiver for acts 
in excess of his authority (q\ though such proceedings may be 
allowed to continue if they do not prejudice the rights of the parties 
to the action (r) An applicant for leave to bung an action, not¬ 
withstanding the appointment of a receiver, need not show a clear 
legal right: if the court is satisfied that there is really a question 
to be tried, leave is granted (s). 

Sect. 3 .—Status of the lieceuer. 

Sub-Sect. 1 .—Nature of hts Poiseseion. 

722. A receiver appointed by the court is in no sense an agent 
or trustee tor the party at whose instance the appointment is 
mado(f). He is an officer of the cuurt appointed for the benefit of 
all the parties to the action (u), and their lights inter sc are not 
affected (v). As between mortgagee and mortgagor, therefore, if the 
receiver embezzles or otherwise wastes the rents and profits, the loss 
must fall on the mortgagor (a); and, as between vendor and pur¬ 
chaser, the possession by a receiver appointed at the instance of 
the vendor is attributed to the purchaser from the dato at which 
the purchase ought to have been completed (h). 

723. So also the possession by the leceiver, though it necessarily 
displaces the possession of the owner or occupier to some extent 
for the purposes of the appointment (c), does not interfere with the 

Estates, Ltd ,Fairweather v. The Co , [1912] 2 (Jli 497; see other eases cited 
in notes (p)—(r), p 418, post; and see title Mortgage, Vol XXI , pp 157, 
note (q), 192, 

(p) Smith v. Effinqliam (Earl) (1839), 2 Beav 232, Bussell v East 
Anglian Bail Co (1850), 3 Mae & G. 104; Morgan v Smith (1830), 1 
Mol 541; Be Montmorency v. Pratt (1849), 12 I Eq E 411 

(q) Searle v. Ghoat (1884), 25 Oh D 723; see General Share and Trust 
Co v. Wetley Biiclc and Potter}/ Co (1882), 20 Ch D 260, 267, 0 A 

(i) Lewis v. Zouehe (Lord) (1828), 2 Bmi 388; see Larqan v. Bowen 
(1803), 1 Sell & Lei 296 But, semhle, having legard to the Judicature 
Act, 1873 (36 & 37 Yict. o 66), s 24 (5), (7), application should always be 
made in the action (Searle v. Choat, supra). 

(s) Lane v Crnsey, [1891] 3 Ch 411, Empnngham v. Short (1844), 3 
Hare, 461; Bandfidd v Bandfidd, Ex parte Garland ( 1861), 3 De G F &J. 
766, C A As to interference with a receiver, see pp 387 et seq , post 

(t) Angel v. Smith (1804), 9 Ves 335; Bacvp Corpoiation v Smith 
(1890), 44 Cli D 395. Ingham v Sutherland (1890), 63 L. T 614, Boehm 
v. Goodall, [1911] 1 Ch. 155 As to the effect of the appointment on 
existing contracts, see pp 403, 4£9, post 

(u) Dams v Marlborough (Duke) (1819), 2 Swan 108, 118; Bertrand v. 
Davies (1862), 31 Beav 429,436; Searle v Swales (1855), 3 W R 437, Davy 
v. Scarth, [1906] 1 Ch. 55, 67; Be Newdigate Colliery Co., Ltd , Newdegaie 
v. The Co , [1912] l Ch 468, C A ; Seagram v. Tuck (1881), 18 Ch. D. 296. 

(«) Skip v. Uaiwood (1747), 3 Atk. 564 , Cooke v Gwyn (1748), $ Atk. 
689, Portm'tn v Mill (1839), 8 L. J (ch ) 161, 165; White v Smale 
(1856), 22 Beav. 72; Ward v. Boyal Exchange Shippmq Co Ltd., Ex 
parte llamson (1887), 58 L. T. 174, 178; Dieyfus v Peruvian Guano 
Co (188S), 42 Ch. D. 66, 75; Durran v Durran (1904), 91 L T 187, 189 

(a) Bigqe v. Bowater (1791), 3 Bro. C. C. 365 ; Hutchinson v. Massareene 
(Lord) (1811), 2 Ball & B 49, 65. As to rents collected by the receiver, 
see title Mortgage, Yol. XXI, pp. 157, 196. 

( b ) Boehm v Wood (1823), Turn. & E 332, 341, 345 

(o) Except, perhaps, in the case of a person under disability, such as an 

infant (Sharp v. Carter (1735), 3 P. Wma. 375, 379). 
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rights and liabilities of the parties to tin: action in relation to sect 3 
strangers ( d ). Status 

It is not such an interruption of possession as prevents the Statutes of the 

of Limitation running m favoiu of the defendant as againststrangets Receiver. 


to the action (r), though it does prevent then running in favoiu of Eftectas 
strangeis as against the paitv obtaining tlio appointment (/). lcgauis 

Though a receiver appanted by the couii is not an agent and 
cannot, therefore, give an acknowledgment of the existence of a 
debt on behalf of any pum ijial (r/), yet payment of lntuest by a 
receiver appointed at the instance of a mortgagee is clear!) payment acknow- 
on behalf of the moitgagor and as sueli sulliciont to pimait the lo< te ment 
operation of the Statutes of Limitation (/i). 

724. The ti listens of a settlement may apply for and obtain Kxeioseot 
leasing powers under the Settled Estates Act, 1877 (?,), and a imam s,anUoi . v 
for life may with the leave of the couit exercise th^ leasing jamas p0, ' i:ls 
conferred by that Act(/c), notwithstanding the appointment ot a 
receiver; for the appointment vests no estate or title m the 
receiver, he is nicely the officer of the court to collect the lents 

undor the title of some peisons parties to the action (l). 

725. A receiver appointed m a pai tun ship action has no locus Loan it awl) 

standi to appeal against a receiving oidei made against the film, m bankruptcy 
whatever the rights of th t partners may lie (m) itppcil 

(d) Be Butler's EAnle (1803), 13 I Cli E 453, Voirv Binder (1890), 

26 L E Ii 37 o, O A . lie Ind, Coo pc d; Co , Lid , Fisher v The Co, 

Knot, v The Co , Arnold v The Co , [ 1911] 2 Ch 223; and sec Mvnford v. 

Cone, [1912] 2 I E 245 The possession ot a romvei does not affect the 
right of a tenant farmer as occupier to have a fun ionf fixed under the 
Irish Land Acts, even though the reci iver is in actual possession and 
managing the farm (Moir x Blacker, supra ), noi does it. deprive a sub¬ 
tenant of land in Ireland of any statutory oi contractual light he may 
have to pay liead-ieut in case his lcs,soi makes default theum, and to 
set off the amount paid against the rent payable m lespect oi his own 
tenancy (Church Tempouilihes (Oommasionen) of I)eland v Uainnqton 
(18S3), 11 L R Ii. 127, Landlord and Tenant Law Amendment Act, 

Ireland, 1860 (23 & 24 YTct c 154), ss 20, 21) As to the effect ot the 
appointment as regards contracts, see pp 40.1, 429, post 

(e) Anon (1738), 2 Aik 15, pet Loid IIaedwk ke, L C : Ilarnsson v. 

TJmgnan (1842), 2 l)r AWai 295, Groomcx Blake (185S), 81 C L E 428, 

Ex Ch , Re Butler's Estate, supia, Tenney v. Todd (1878), 20 \\ It 502 

(/) Wnron v Tire (1842), 3 Dr. & War. 104, and see title Limitation 
of Actions, Vol XIX , p 139. 

( g ) Whitley v. Lowe (1818), 26 Beav A21; affirmed, 2 De G. & J 704, 

C A. ; see title Limitation of Actions, Vol XIX . p 79. 

(h) Chmnen/ v Evans (1864), II II L. Cas 115 As to payments 
by a recover appointed out ol court, see p 339, ante, and see title 
Limitation of Actions, Vol XIX , pp 94—96 

(i) 405c 41 Viet c. 18, ss 13,23, and soe titles I,\ndlord ani> Tenant, 

Vol, iVIII.p 365, Settlements 

(it) Settled Estates Act, 1877 (40 & 41 Viet. c. 18), s 46; see titles 
Landlord and Tenant, Vol XVIII, p 359, Settlement.' 

( l} fine r. Raleiqh (1883), 24 Ch 1) 238, 243 The same principle is 
doubtless appbcable to the powers conferred by the Settled Land Acts , 

Ree titles Landloed and Tenant, Vol. XVIII, pp. 351, note ( h ), 358 e' seg.; 
Settlements ; see also Be Beaumont, Woods v. Beaumont, [1910] W N. 

181 ; Be Bartons's Estate, Bartons v. Bartons, [1892] I Ch 11, 14, 22, C. A. 

(m) Be Jameson and Smdys, Ex parte Cresswell and Jameson (1891), 

H.L.—XXIV. 0 
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726. A receiver of the rents of house propri tv is not the “ owner *’ 
within the meaning of the Public Healtli Act, 1875 (n), for he does 
not receive the rents eitlici on his own account or as Rgent or 
trustee for any other person (o); nor is he the “ owner ” within the 
meaning of the Water Companies (Regulation of Powers) Act, 
1887 (p); but whore an order his been made for possession to be 
delivered to a receiver appoiuled at the instance of an incumbrancer, 
the receiver becomes at onco the landlord of the premises for the 
purpose of the Landlord and Tenant Act, 3700 (q), and entitled, as 
against a judgment creditor who has levied evocation subsequently 
to the oidei, to one year’s ai re,us of rent, though the ordet has not 
been drawn up and lie has not in fact taken possession, nor have 
the tenants attorned to him (/) 

Sub-Sect. 2 —Morn ij in his Hands 

727. Money in the hands of a recoil er is not in nislothakfiis in 
the same way as money m the hands of a sequcsti.Uor(s). It may 
he that if the object of the action is to doteimme the rights of 
the parties or to asceitam what invimiluaueos exist on an estate and 
what aro their pnonlies(0, or to settle a dispute as to title, the 
receiver holds moneys coming to his hands on behalf of the persons 
who may ultimately prove to ho entitled (a\ Bat when the receiver 
is appointed at the instance find tor the benefit of an individual, as 
in an ordinary case ot equitable execution, or wlietea puisne incum¬ 
brancer or a particulai class ot incumbianceis or creditors obtain 
the appointment of a lecoiver on their own behalf in pioeeodmgs to 
which the prior incumbrancers ai o not parties, any funds collected 
by the receiver are held on behalf ot the paities to the action 
alone accoiding to their rights ( b ), unless the puor incumbrancors 

8 Moir. 278, C. A.; and se< title Bankruptcy amp Insolvency, Yol. II., 
p 303. 

(n) 38 & 39 Yict. c s. 4; coo tide Public Health and Local 
Admimsiuviion, Vol. XXUl , p 427. nolr (o) 

(o) Bam)> (’ai potation v Km. Ill (1800), 44 (’ll D. 39.">, ami sec Re Saclcer, 
Er parte Sacher (Ih88), 22 Q. B D 179, 183, O. A., Re ('ornish, Eh paile 
Board of Trade, [t896| I Q. B. 99, 0. A , per Kay. L .1., at p. 104, Boehm 
v. Goodall, 11911] l (Mi 155 

(p) 50 & 51 Viet o 21 . tee Metropolitan Wat ‘r Boa id v. Brooke, [1910] 
2KB 134: allinued on odioi gi minds, [1911] 1 K B 289.0 A (whom 
the receiver had boon appointed b\ (be p.ulies, not by (he coiut); see also 
title Water Supply ; and p 40L post 

{ q ) 8 Anne, c. 18, B 1 « 

(r) Coj, v. Harper, [19101 1 Oh. 480, 0 A.; Hatdet, v. Smith (1837), 
Sau. & Sc. 712 (a case under the cone,ponding Inch Act, stat. (1710) 

9 Anne, o. 8), and see titles Distress, Vol XI. p 130; Execution, 
Vol xrV„ p. 53 ; Landlord and Tenant, Vol XVIil, p 358 

(«) Morrogh v. IJoare (1812), 5 I. Eq li 195, 203 , Re lloare, Ilqare v. 
Owen, j 1892j 3 Oh. 94, doubting Delong v. Mansfield (1825), 1 Hog. 234; 
and coe title Execution, Vol. XIV , p 126. 

if) The decision in Delany v. Mansfield, supra, may, perhaps, be sup¬ 
ported o” this ground, see Davoren v. Collins (1838), 2 Jo Ex. lr 807, 
a.nd consider the diffeience between English and Irish practice as stated 
m Robinson v, Thorpe (1821), 1 Mol. 25, n. 

(a) He lloare, Hoare v. Owen, supra, at p. 103 : Skip v. Harwood (1747), 
3 Atk. 564 , piddod v. Bonltbee (1867), 16 L T 837. 

(f>) Be A* v Abingdon (Lord) (1817), 3 Mer. 560; Qresley y. Adderley, 
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have actively intervened to asseit their rights before the rents weie 
collected (c), or unless there has been a direction to keep down 
interest on incumbrances of winch they have elected to take the 
benefit (d). Even where prioi incumbrancers are defendants to 
a foreclosure action they aic not entitled to rents collected by the 
receiver in priority to the plaintiff in the absence of any special 
direction as to their application or inquny as to pnonties (e). 

Sect 4. —Inletjnence with Hceeuer's Rights 

728. Any interference with the possession of a receiver appointed 
by the court is a contempt of couit (/) and renders the offending 
paity liable to committal, though this exhume remedy ib not 
enforced whole thorn has been an excusable mistake (g), or where 
an injunction will suffice {h), and the offending paity is often excused 
on payment of costs (t). The fact that the appointment of the 
receiver has been improperly obtained does not justify interfeienco 
with his possession; so long as the oi der stands it must be 
respected (ft). 

729. A defendant who attempts to collect rents after the appoint¬ 
ment ot a receiver (l), or who removes chattels after hearing the order 


Gresley v Heathioic (1818), 1 Swan 573; Ray v. IS utter (1826), 1 Ilog. 
381; Thomas v Brig.docke (1827), 4 Hess 64, Salt v Donegall, Coder 
v Donegall , Houldtklt v Donrqull (1835), L & G temp Sugd 82; 
Durmen v Collins (1838), 2 Jo Lx Ir 807, Motrogh v Route (1842), 5 
I Eq ft 195, see Haney v Sewell (1820), 1 Jao & W C47, 650, Re 
Butler's Estate (1863), 13 I. Ch E 453 , Davy v Price, [1883] W. N. 
226, Mom son v Morrison (1854), 2 Sm &G 564: (1855), 7 De G M. 
& G. 214, (' A 

(r) Mnrtaqh v Tisdnll, While v Same, Cieffc v Same, Newbmgli v. 
Same, Tisdnll v Same (1830), 2 I Eq It 41 , Abbott v Stiatton (1846), 
{11 Eq R 233 , Ptvston v Tunbridge IT ells Opera House, Ltd , [1903] 2 Ch. 
323 A mere notice lo Ihc tenants to pay rent is not smilirient ( Thomas Y. 
Bnqdoele, supra Re Metiopohlan Amalgamated Estates, Lid , Fairweather 
v The Co, T1012] 1 Ch 197). 

(d) Penvrri v 1 odd (1878), 26 W R 502 

(e) Payutei v (knew (1854), 18 Jur 417 As to the effect ol payment 
into couit bv a receive!, see title Limitation of Actions, Yol XIX., 
p. 191 

(/) Angel v Smith (1804), 9 Ves 333, and sec title Contempt 
of‘Court, Attaohmint, vnd Committal, Vol Vll , p 289 As to 
ieccivers m banlouptey, see title Bankruptcy and Insolvency, Vol II , 
pp 61, 62 

(g) Ward v. Swift (1848), 6 Hare, 301, 312, and see Re Mead, Ex 
parte Cochrane (1875), L. R 20 Eq 282, 287 
(ft) Johnes v Olaughton (1822), Jac 573 ; Russell v East Anglian Rail. 
Co. (1850), 3 Mac A; G. 104, A -Q v St Cross- Hospital (1854), 2 W, R. 
542 

(t) Hawkins v Qathercole (1852), 1 Drew 12 , General Share and Trust 
Co. v. Wetleg Buck and Pottery Co. (1882), 20 Oil. D 260, 261, C A. 

(ft) Russell v. East Anglian Rail. Co, supra, at p. 115, Ames v. 
Birkenhead Docks (Trustees) (1855), 20 Beav. 332, Re Batlersby's Estate 
(1892), 31 L. R. Ir. 73, Re Watkins, Ex parte Evans (1879), 13 Ch. D. 
252, 256, C. A., Pegqe v. Heath District Tramways Co , [1895] 2 Ch. 508 ; 
see Penney v. Todd (1878), 26 W. R. 602 
(I) Anon (1824), 2 Mol. 499 : Langford v. Langford (1833), 5 B. J (OH.) 
60, Thomas v Thomas (1842), FI & K 621; Delaeherois v. Wrixon 
(1850), 2 Ir. Jur 66, 89; see Hoilier v. Hedges (1853), 2 I. Ch R 370; 
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Sect. 4. for a receiver and an injunction made in court, but before the order 
Interfer- has been drawn up (m); a tenant who offers personal violence to the 
ence with receiver (w); a creditor of a company who attaches debts due to the 
Receiver’s company after a receiver has been appointed in a debenture-holders’ 
Rights, action (o), a partner who by circularising customers injures tlio 
partnership business which is being carried on by a receiver and 
manager (p); a stranger who, under a claim of right, enters upon 
land in the possession of a receiver (q)— all these interfere with the 
receiver and may be restrained by injunction, or, if necessary, bv 
committal (r) Any threatened proceedings against a receiver m 
inspect of tiespass or wrongful seizure of goods instituted with¬ 
out the leave of the court will be restrained, unless the court is 
satisfied that the receiver has acted in excess of his authority {>>). 
Entry into possession by a remainderman or landloid aftei deter¬ 
mination of the interest (foi life or years) in respect of which the 
receiv’d was appointed, though technically an l.itei ter ence with the 
possession of the court ( t ), would probably not be visited with 
punishmeni («). 

Interference 739 . If the older of appointment does not eleaily show over 
abie reStrain " what propeity the mrivei is appointed, mterfei ence with his 
possession undei a claim of light will not berestiamed(a). Similarly, 
if the appoint 111 eiit ot a receiver is conditional 011 his giving security, 
interference with his possession before he completes his security- 
does not amount to contempt of comt (?>)• 

A tenant who continues to pay rent to Ins landloid, knowing that 
a loceiver lias been appointed, cannot be attached for contempt 
unless he has been actua!l\ served with notice of the appointment (c); 

Mu II at hey v. Donohue (1885), l(i L It. Ir 365, Oioiv v Wood (1850), 
13 JJcav 271. 

(m) Ship v Harwood (1747), 3 Aik 504 

(«) Fiizpatneh v Eyie (1824), 1 Hog 171 ; Mahon v Mahon (1840), 
FI &K 18 (it'hcue ol distuss); comp.to; Fold v Head (1845), 8 1. Eq R. 
371 

(/») Re Derwent Rolling Mills Co, Lid, Voile Cily and County Banking 
Co v Deiwait Rolling Mills Co . Lid (1904), 21 T. L It. 81, wheie the 
remedy by lniunclnm was withheld 011 special gionnds 

(p) llelmoie v Smith (2) (1886), 35 Ch J). 410, C A ; King v Dopson 
(1911), 56 Sol Jo 51, Unonv Dnon, ]1904[ 1 Oh 161 (where employees 
were induced to leave and landloid appioached). 

(</) Fnpp v Budawaler and Taunton Canal Co (1855), 3 W. It 356 
( 1 ) For other instances of inteijeience with a leceiver amounting to 
contempt of court, see title (>»mtkwpt op Codkt, ATTACinn..VT, and 
Committal, Vol VII, p. 289 , irtndie v. Lloyd (1827), 2 Mol. 388, 
Hayden v Sheaiman (1852), 2 J. Oh. It. 137 . Paikei v Poeork (1874), 30 
L T 458; Cionmv M'Curthy (1840), FI. & Iv 49, Dorman v. Dorman 
(1841), 3 1 Eq R 385, distinguish O'lielly v fheqg (1838), Jo & Car 76. 

<s) Aston v. Tlnon (1834). 2 My. & K 390, Re Dense, Minors, Re Joyce 
(IMS), 8 1. Eq It 111; Dari v Bell (1846), 9 I Eq It 55, Re Potter, 
L ‘ paite Day (1883), 48 L T. 912 ; Re Maid done Palace, of Vaneties, Ltd., 
Blau v Maidstone Palace of Vaneties, JAd , ]1909[ 2 Oh, 283 
(1) sin k V Royse (1861), 12 I. Ch li 246, 260 
(») llrillon v. M'Donndl (1843), 6 I. Eq R 275 

(а) Ciow v. Wood, supia 

(б) Dej> '• v v, Cieed (1865), 34 L. J. (cH.) 607 , Edwaids v. Edit aids 
(1876), 2 Oh 1) 291, C A 

(e) Mvllailcij v. Donohoe, supra. 
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nor is a tenant guilty of contempt who, after an order for payment 
of rent to a receiver, pays it, under threat of proceedings, to a 
mortgagee in possession who is not a party to the action (d). 

731. When a receiver is appointed of the lents of land abroad, a 
defendant who prevents payment to the receiver is guilty of con¬ 
tempt, and, if he is not himself within the jurisdiction, his property 
within the jurisdiction may he sequestrated till he puiges his con¬ 
tempt (e); bnt an attempt to obtain possession of foreign assets in 
priority to the receiver by any peison who is not a party to the action 
is not contempt of couit, because the court has not the powei and 
never purports to give its ofticei possession of foreign pro])ei ty (j ). 

732. Inasmuch as a receiver of the undertaking of a railway 
company appointed under the Railway Companies Act, 1867 \g), is 
not entitled to receive unpaid capital (h), pioceedings taken by a 
judgmont creditor against a shareholder under the Companies 
Clauses Consolidation Act, 1845 (i), to attach unpaid capital are not 
interference with the possession of the receiver, and it tan make 
no difference that the shareholder and receiver aie one and tho 
same person, for example, the chan man of the company (k). 


Part IV.—Powers and Duties. 

Sect 1 .—Receipt of tile Pioperty. 

733 Tho duties of a receiver aie limited to the collection of the 
pioperty over which he is appointed and the payment of all moneys 
received into court, or as the court may diiect; but he cannot 
compel delivery of actual possession of property without an order 
directing such delivery (l), nor can he compel tenants to pay lent (wi) 
or to attorn to him without an order («). 


(d) Underlay v. Bead (1887), 20 Q. B. D. 209, C. A 

(e) Langford v Langford (1835), 5 L J. (ch ) (50. 

if) Be Maud slay, Sons and Field, Maudslay v. Maud slay, Sons and Field, 
[1900] 1 Ch 602 

(g) 30 & 31 Viet. c. 127, s 4 

(ft) Be Birmingham and Lichfield Junction Bail Co (1881), 18 Ch. D. 
155 ; and see title Railways and Canals, Vol XX111 , p 767. 

(t) 8 & 9 Viet c 16, s. 36 

(ft) Be HV«t Lancashire Bail Co (1890), 63 L. T. 56; and see title 
Railways and Canvls, Vol XXIII., p. 767 

( l) Green v. Green (1829), 2 Sim. 430 ; Kuk v Houston (1843), 51 Eq R. 
498; fcee p. 376, ante The older will not be made if tho propeity is in 
the hands of a public officer whose duty it is to retain it m accordance 
with the provisions of an Act of Parliament ( Somerset v. Land Securities 
Co, [1894] 3 Ch 464, C A.) As to the distinction between a receiver 
and a manager, see Be Manchester and Mil fold Bail Co, Ex parte Cam¬ 
brian Bail. Co. (1880), 14 Ch. D. 645, 653, 0. A.; and see pp. 424 et seq„ 
post. 

( m ) Mitchelv. Manchester ( Ihtke) (1750), 2 Dick. 787 , Hobson v Sher¬ 
wood (1854), 19 Beav 575 , 1 Soton, Judgments and Ordeis, 7th ed., p. 762. 

(n) Robhouse v. HoUcombe (1848), 2 Do (x. & Sm. 208. 
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734. A receiver appointed to collect debts may exercise a reason¬ 
able discretion in giving time for payment (<>), especially if by so 
doing he gains some collateral advantage for the creditors, such as 
security or additional security ( p). 

When a debt or right of action is of doubtful value or only 
enforceable at disproportionate expense, the court sometimes 
authorises the receiver to offer it for sale by auction (q). 

Where the debentures or moitgages of a limited company include 
uncallod capital, a receiver appointed to enforce them is entitled to 
have calls made (?). 

735. If it is desirable on the ground of convenience that docu¬ 
ments of title should be produced to, or handed over to. the 
receiver, the court may make an order for their production or 
delivery on sueli terms as may be thought fit, notwithstanding the 
opposition of the person legally entitled to hold them (*), or of a 
solicitor asserting a lien for costs (a). 

A receiver appointed over a manor is not entitled to act as 
steward of the manor, and, thorefore, not entitled to possession of the 
court rolls; but, if the acting steward lias been guilty of misconduct, 
the lord of the manor may obtain an order for delivery of the 
court rolls to the receiver m the action (b). 

736. A receiver appointed to receive rents without prejudice to 
the rights of prior moumbianeeis ought not to take possession by 
serving notice on the tenants to pay rent to him, after a similar 
notice has been served by a prioi incumbrancer (c). 

737. A receiver of chattels should take possession of them at the 
earliest possible moment, so that they may not ho in the “ order and 
disposition ” of the defendant in case of bankruptcy (d). So, also, a 

(o) A receiver appointed undei the Chant,able Loan Societies (Ireland) 
Acts, 1843 (6 & 7 Viet c 91), s 45, and 19(10 (63 & 64 Viet c 25), s 4, 
lias the same power of compiormsing debts aB the society itself {O'Reilly 
x Connor, Same v Allen, [19041 2 1 R 601, C A) As to the propei 
course to be adopted by a receiver, in possession of books and papers 
iclating to a him of solicitors, to make out the bills of costs, see Ray \ 
Flower Ellis (1912), 56 Sol Jo 724, C A 

(p) Wtllatls v Kennedy (1831), 8 Ring 5. 

(q) Parker x Dunn (1845), 8 Beav 497; Wood x Woadhouse and Rawson 
Untied, [1896] W. N 4 

(r) See title Companies, Vol V , p 343 

(s) Re 2nd, Coope <Sc Co , Fisher v The Co (1909), 26 T L R 11, C A. 
(where trustees for the debenture holders objected to hand over the deeds 
of property specifically mortgaged to them) 

(a) Delaney x Fftench (1873), 8 t’h App 918, Re Vaudery, London 

Joint Stock hank x Wighlman (1910), 54 Sol. Jo 444; and see Warburton 
x Edge (1839), 9 Sun 508, aB explained m Re Hawhcs, Ackerman x 
Lockhart, [1898] 2 ('ll 1, C. A ; see also Rrunton v Electrical Engineering 
Corporation, [1892] 1 Oh 434 ‘ 

(b) Rawet v. Rawes (1836), 7 Sim 624 ; Windham v. Giubilet (1871), 40 
L J (cn ) 505 , Re Jennings, a Solicitor, [1903] 1 Ch 906; and see title 
Corr holds, Vol VIII., pp. 15, 16 For form of appointment out of 
court of a receiver of a manor, see Encyclopedia of Forms and Precedents, 
Vol I„ p 392 

( 0 ) Searle x. Choat (1884), 25 Ch. I) 723, C A , as to the right of a 
receiver to ients, see p 377, ante 

' ( d ) Taylor v. Eckersley (1877), 6 Ch D. 740, see Edwards v. Edwards 

"976), 2 Ch. D 291, C. A.; and see title Bankruptcy and Insolvency, 
II., p. 173. 
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receiver of book debts should give notice of his appointment to the 8bot - l 
debtors, for if he leaves the debts in the apparent ownership of the Receipt 
creditor he may find his title ousted by a subsequent assignee (e), or of the 
by the trustee in a subsequent bankruptcy (/ ); and, in the case of Property, 
debts due from a foreign firm, or indeed of any foreign property, if 
he neglects to perfect his title or obtain possession in accordance 
with the local law, other parties who show greater diligence may 
obtain priority (//). For the same reason a receiver of property 
comprised m a settlement should at once give notice of his 
appointment to the settlement trustees (/i). 

738. When a receiver is appointed over leaseholds for lives, Renewal of 
perpetually renewable, an inquiry will be directed, if necessary, as lf,ast ' hold<i 
to whether it will be for the benefit of the parties that a lenewal 
should be obtained and on what terms (i). 

Sect. 2.— Ihshauit. 

739 A receiver appointed by the court may distrain for one when leave 
year’s rent without the sanction of the court (;), but if the rent be thpm,,t 
in arrear for more than a year the leave of the court should be n, ‘ f ’ eimry 
obtained, at any rate in a case where the letting is not in the 
receiver’s name and the tenant lias not attorned to him (/<.). When 
there has been no letting by the receiver and no attornment to 
him, the distraint should be in the name not of the receiver, hut 
of the person beneficially entitled (1). If the person beneficially 
entitled is not ascertained, or the receiver is unable to obtain 
information as to the amount of rent in arrear, an application to 
the court is necessary in any case (in) 

The distraint should, however, be made in the name of the when 
receiver if either the letting has been m his own name (n) or the rece, * er alone 
tenant has attoined to lum (o), lor in either case the tenant is caDClstiam 
estopped from questioning Ins landlord's title, even though it may 

( e) Wiqnim v Bur. kin/, [18941 3 Ch 183 , Re Ind, Coope & Co , Fuller 
v The Co , Knot v The Co , Arnold v The Co , [191IJ 2 (Jh 223, 233. 

(f) Bank] uptcy Act, 1883 (46 & 47 Vmt. c 52), s 44 , Butter v. Evciefl, 

[1895] 2 Ch 872 

(q) Be Maudslay, Sotu and Field, Maudslay v Maudslay, Sons and 
Field, [1900] 1 Ch. 602 , and see title Covuict of Laws, Vol VI , p 207 

(h) Ideal Bcddmq Co , Ltd v. Holland, [1907J 2 Ch 157, I6 ( l 

(t) Palmer v. Newport (1824), 1 Hog 133, Moiqell v Boyce. (1831), 

2 Hog 235, Mulhallv 0 Bnen (1837), Sau & Se 150 

(j) Pitt v Snowden (1752), 3 Atk 750; Brandon v Biandon (1821), 

5 Madtl 173, Bennett v Robins (1832), 5 0 &P 379, Wmdv Shew (m3), 

9 Bing 608, see Be Pawns, Manisty v. Aichdalc (1890), 63 L. T 626, 

Swaby v Thelcon (1833), 5 tfim 029; and see p ill, ante, title Distress, 

Vol. XI, p 130 

(k) Brandon v Brandon, supra , Cornwall*, Minon (1824), 1 Hog 146; 

Anon (1836), 1 Jo Ex. li 613 

(l) Shelly v Pelham (1747). 1 Dick. 120 , Pittv Snowden, supra , Bran¬ 
don v. Brandon, supra , hoc Justice v James (1899), 15 T. L It 181, C. A., 
per Chitty, L. J, at p. 182 

(m) Pitt v. Snowden, supia . Mills v Fry (1815), 19 Ves. 277 ; Coop G. 

107. 

(n) Dancer v. Hastings (1826), 12 Mooio (C P.), 34. 

(o) Bamcoclc v Simpson (1764), cited 1 Dick. 120; Hughes v Hughes 
(1790), 1 Ves. 161 ; 3 Bro 0 C 87 ; Evans v. Mathias (1857), 7 E & B. 

690. 
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appear on the face of the documents that he is a mere receiver 
without any legal reversion to which a right of distress could 
attach (p); and not only is the receiver the propel person to dis- 
tiain, hut he alone can distrain in such cases (q), and his power 
continues notwithstanding the abatement of the action {>)■ 

A receiver may employ a bailiff to distrain, though he may not 
delegate his authonty generally (s). 

Sect, y.- Institution of Pioncdnu /a. 

740 . A receiver is justified in taking all steps necessaiy to get 
in the assets he is appointed to collect. He may, for instance, pi ove 
in his own name in the bankiuptcy of a debtor to tho estate (t); 
and though, not being himself a creditor, he cannot as a rule 
present a bankruptcy petition (a), yet he may do so if he has taken 
an assignment of a debt in his own name (b). 

741 . Though a receiver cannot generally maintain an action m 
his own name, since no propeity is vested m him (c), yet it he has 
an independent cause of action, the fact that he is receiver does not 
disqualify him from suing (</). He may, for instance, sue as the 
boldei of a hill of exchange or promissory note (e), or as the occupier 
of business premises (J ), or as the bailee of chattels to whom posses¬ 
sion has been deliveied by ordei of the court (g), or as the assignee 
of a debt (/<), or as landlord, if the letting has been in his name (t), 
and he may sue on a covenant lor payment of rent to himself, 
though he is not a party to the lease (A), and a receiver and 

(p) Jolly v Aibuthnot (1859), 4 De 0 &J 224; Morton v Wood* (1869), 
L. E. 4 Q B. 293, Ex Oh , and hoc, generally, tildes Estoppel, VoI XIII, 
pp 402 et seq , Lindlord and Tenant, Vol XVIII., p. 358. 

( q ) Evan s v Mathias (1857), 7 E & B 590, Bayly v. Went (1884), 51 
L T 764 , Woolston v l?os< i, [1900] 1 Oh. 788 

(r) Newman v. Mills (1825), 1 Hog. 291; Brennan v Kenny (1852), 
2 I Oh R 579. Tho power must not be exercised oppressively (Lucas v 
Moyne (1826), 1 Hog 394) 

(i.) Bitch v Oldi 8 (1837), Sau & So 146. 

{t) Armdronq v Armstrong (1871), L E. 12 Eq. 614 

(a) lie M airhead, Et parte M airhead (1876). 2 Oh. D 22, 26, 0. A.; Be 
Hacker, Ex parte Sucker (1888), 22 Q B D 179, C. A ; lie O'0orman, Ex 
parte Bale, [1899] 2 Q B. 62, 64 ; see Williams v. Jlauhnq (1866), L, It 

1 H. L 9, 23, 26 , and see title Bankruptcy and Insolvency, Yol. II., 
p. 36 

( b) lie Macoun, [1904] 2 KB. 700, C. A.; and Roe title Choses in 

Action, Yol. IV , p. 373. ' 

(c) Be Sartons's Estate, Sartoris v Saiions, [18921 1 Oh 11, 14, 22, C. A 

(d) Be Hacker, Ex parte Sacker, supra, at p. 185 , Scott v PlatA (1847), 

2 Ph 229 

(e ) Be Lewis, Er parte Hams (1876), 2 Ch. D. 423 , O’Reilly v. Connor, 
Same v. Allen, [1904] 21 R. 601, 0 A 

if) Husey v. London Electric Supply Corporation, [1902] 1 Ch. 41 1, C A. 

(q) Hills v Reeves (1882), 31 W. E 209, 0 A , per Jessel, M R , and 
see Parkiss v. Holland (1887), 1 Sol Jo. 702, C. A , Re RoUason, Rollason 
v. Rollason (1887), 56 L. T 303 (receiver as claimant in interpleader pro¬ 
ceedings) 

(A) Re Macoun, supta 

(i) Dancer v. Hastings (1826), 12 Moore (C. P.), 34, 4 Bmg. 2 , and see 
title Landlord and Tenant, Vol. XVJII., p. 358. 

(k) Beal Property Act, 1846 (8 & 9 Viet. c. 106), s. 5; Llqyd v. Byrne 
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manager may sue in respect of his business transactions, as for the 8 *ct. 3 - 
recovery of goods improperly detained ( l ) or for the price of goods sold Institution 
and delivered by him or delivered under a contract which has been of Pro- 

assigned to him, though in the latter case subject to any right of codings, 
set-off to which the original contractor is entitled (m). 

742 When a receiver is claimant in interpleader pioceedmgs he Interpleader 
is not called upon to pay the value of the goods into court in the 18bne - 
usual way, for it is not necessary for the protection of the rival 
claimant that the receiver, being an officer of the court, should 
do more than undertake to hold the goods subject to the order of 
the court (»)• 

743 . A receiver who either institutes or defends proceedings improper 
without the previous sanction of the court runs the nsk of lnvmg proceedin'", 
his costs disallowed if his action is not approved (o) The court does 
not lightly authonse proceedings if the paities interested object (p), 
especially if the receiver is a solicitor (q), though it is not now the 
practice to give the conduct of an action to the receiver personally (i). 

An inquiry will, if necessary, be directed whether it will be foi the 
benefit of the parties interested that pioceedmgs should be taken or 
defended(s); but the parties themselves have no power to dictate 
wliethei proceedings shall or shall not be taken or defended (t) 

A receiver should not make applications to the court m his own 
name, unless the parlies to the action have refused to do so («) or 
have no locus standi (a) ; and an application made by the receiver 

(1888), 22 L R lr 269, C A (where the lease was made, m accordance 
with lush practice, by the Land Judge to the tenant. The tenant 
covenanted with the lessor and also with the lcceiver (though the receiver 
was not a paity to the deed) to pay rent “to the lessor or to the receiver,” 
but there was no order on the tenant to attorn to the receiver), see 
also Conveyancing and Law of Property Act, 1881 (44 &r 45 Viet c 41), 
s 10(1) 

(l) Moss Steamship Co, Ltd. v Whmney, [1912] A. C. 254, aud Bee 
title Trover aud Detinue 

(m) Forster v Nixon's Navigation Co, Ltd (1906), 23 T L R 138 

(n) Purhss v Holland (1887), 31 Sol Jo 702, C. A 

(o) Swaby v Dickon (1833), 5 Sim 629; Be Dunn, Brinklowv Singleton, 

[1904] 1 Ch 648 ; Conyers v Crosbie (1844), 6 IEq R 657 

(p) Dacie v John (1824). M‘Cle. 575; Murhn v. Walter’s Executon i 
(1837), Sau & Sc 139 

(q) Della Camea v Hayward (1825), M'Cle. & Yo. 272 

(r) Be Hopkins, Dowd v Hawhn (1881), 19 Ch D 61, C A 

(*) Anon (1801), 6 Ves 287 ; Cramer 1 Griffith (1840), 3 I. Eq B 230, 

Bowen v. Brecon Hail Co, Ex parte Howell (1867), L R 3 Eq. 541 , see 
Birch v Oldi8 (1837), Sau. & Sc 146; Callaghan v Beardon (1837), Sau. 

& Sc 682; Nanqlev Ftngall (Lord) (1824), 1 Hog 142, Cooke v Cooke 
(1826), 1 Hog 182 

( t) Wiola v. Anglo-American Cold Storage Co , [1912] 2 Ch 305 

(it) Miller v. Elkins (1825), 3 L J (O. 8 ) (ch ) 128; Wnxon v. Vice 
(1843), 5 1 Eq R 276; Ireland v. Eade (1844), 7 Beav. 55, Parker v 
Dunn (1845), 8 Beav. 497 , Be Sacker, Ex parte S acker (1888), 22 Q. B I) 

179, C A , per Frt, L J , at p 185; see Be Cooper v. Cooper (1839), 2 I. Eq 
R 155; Dorset (Duke) v Ctosbie (1837), Sau & Sc. 683; Clarke v. Fishei 

S , Sau. & Se 684; Bichards v. Goold (1844), 7 I. Eq R. 209; Be 
t (1843), 2 Con. & Law 232; Boehm v. Goodall, [1911] 1 Ch. 155 , 

Be Thomas, Bartley v Thomas, [1911] 2 Ch 389, 391. 

(a) Chater v. Maclean (1865), 1 Jur. (N. s.) 175, where the plaintiff’s 
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in' support of the claim of one of the parties in an action for the 
determination of their relative rights is improper and may be 
refused with costs, to be paid by the zeceiver personally (b). 

A receiver has no vested right in his appointment which can 
entitle him to litigate for the profits of his receivership (<')■ 

Sect. 4.— Creation and Detei ruination of Leases and Tenancies. 

744 . When a receiver is appointed of the rents and profits of 
land, it is not the practice to insert in the order an express power of 
leasing. The receiver may let for any term not exceeding three 
years without the sanction of the court ( d ), but for longer leases the 
approval of the court must be obtained on summons at chambers, 
and such leases are made in the name not of the receiver, but of the 
persons beneficially entitled (r). If, however, the title to the property 
is in dispute, the receiver may be authorised to grant leases m hiR 
own name, and a tenant who accepts such a lease will he estopped 
from questioning the rights ol the receiver as landlord (J). 

In the case of property situate abroad, with a view to preventing 
the delay and expense of applications to the English courts, an 
inquiry may bo directed as to what should be the term beyond which 
tho receiver ought not to let without leave (g). 

745 . The receiver may, without the leave of the court, determine 
tenancies from year to yeai by notice to quit, though the tenancies 
have been created before his appointment and the tenants have not 
attorned to him (h); and a notice to quit served by the receiver m 
his own name is a demand for possession by the landlord or his 
lawfully authorised agent sufficient to support a claim for double 
rent in case of holding over under the Landlord and Tenant Act, 

motion to have a inn of solicitors, who acted for both the plaintiff and the 
receiver, made liable for misajipropnation of moneys paid to them by the 
receiver was dismissed partly on the giound that tho payment was made 
to them as agents toi the receiver, who was not moving the comt 

(b) Comyn v. Smith (1823), 1 Ilog 81 

(c) Be Joseph, Ex parte Cooper (1877), 6 Ch D. 255, C A. 

(d) Shxff v Uoldaway (1863). Darnell’s Chanceiy Piaelice, Vol II, 
7th ed , p. 1443, ami Bee Du field v Etwee (1849), 11 Beav 590; Vincent v. 
Gubbms (1830), Hayes, 29, and see title Landlord and Tenant, Vol 
XVIII, p 358 A leceivei of rents appointed under thoOourt of Probate 
Act, 1857 (20 & 21 Viet c 77), has such powers ol letting and management 
as the court may daect; see ibid., s. 71, Neale v Baily (1875). 23 W R 
418; and see title Executors and Administrators, Vol XIV., p 201 

(e) Where trustees ol a will had refused to recognise the right of a tenant 

for life to possession, a receiver was appointed at her request and directed 
to give her the option of becoming tenant, the receiver being authonsed 
to inspect the property liom time to lime and see that she kept it m pioper 
repair (Baylies v. Bayhes (1844), 1 Coll 537). , 

(/) Dancer v llastinqs (1826), 12 Mooie (C. r), 34; 4 Bing 2; and 
see, further, titles Estoppel, Vol. XIII, pp. 402 et sea.. Landlord and 
Tenant, Vol. XVIII., p 358 

(<?)-v. Lindsey (1808), 15 Ves. 91. 

(A) Dee d Mar sack v Bead (1810), 12 East, 57 ; Cioebie's Lessee v. Barry 
(1839), Jo & Oar. 106 , see Doe d. Manveis (Bail) v. Mizem (1837), 2 Mood. 
& R. 56. A dictum to the contrary in Wynne v. Newborough (Lord) (1790) 

1 Ves. 164, 3 Bro. 0. C. 87. no longer represents the practice on this 
point. 
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1780 (i). The sanction of the court should be obtained before any s *ot. 4. 
surrender of a lease is accepted (j ). Creation , 

746. Though a receiver is bound to let the estate to the best a1 ?^ ? e * er ” f 
advantage (k), it would appear that he is not justified in dis- Lease^and 
possessing tenants without the leave of the court merely for the Tenancies 
purpose of raising rents or of dividing the estate mto fewer and — 
larger holdings (l); the court does not allow rents to bn reduced or 

arrears to be forgiven or compounded for, unless the parties tenancies 
interested consent (m). 

Suer. 5. —EijH'iHlititir, of Money on Repaus < t< 

747. A receiver appointed by the court without express pow ers Leave as a 
of management is not m general justified in incurring expenditure rule necot, ‘ 
without the sanction of the court (w), though he may be allowed in wty ' 

his accounts any expenditure which is shown to have been beneficial 
to the parties interested (<>). 

748. He may execute small repairs on his own initiative (/>), but Disallowance 
if he spends any considerable sum on repairs without the previous ot P a y men,s 
sanction of the court he runs the risk of having the amount, or so 

much of it as is considered excessive, disallowed m his accounts (q). 

An inquiry will he directed, if necessary, whether the expenditure Inquiries 
lias been reasonable and beneficial to the parties interested (r); but if 
the receiver has disregarded a positive direction of the court not to 
spend further money on repairs, such an inquiry will be refused and 
the payments will be disallowed(s). 

(t) 4 Geo 2, c 28,8 1, Wilkinson v Colley (mi), 5 Burr 2694, Doe <1 
Marsack v Read (1810), 12 East, 57; see Jones v Phipps (1868), L K 
3 Q B. 567, 572, and see title Landlord and Tenant, Vol XVIIJ , 
p 555 

( j) Davidson v Amstiong (1837), Sau & Sc 135 

(k) Wynne v. Ncwboiough (Lord) (1790), 1 Ves 164 

(l) Wynne v Newborough (Lord), supra , Mansfield (Lord) v. Hamilton, 

Hob house v Hamilton (1804), 2 Sch & Lef 28; Alven v Bond (1841), 

FI & K 196, 223, and consider Carmichael v Greenock Harbour Trustees, 

[1910] A C 274 (where it was held that a receiver of the tolls of a public 
undertaking could not increase the rates against the wish of those 
responsible for the management). 

(m) Evans v Tayhr (1837), Sau. & Sc. 681; Davis v. Cotter (1837), Sau. 

& Sc. 685 

(n) Fletcher v Dodd (1789), 1 Yes 85; Morris v. Elme (1790), 1 Ves 
139, Be Manchester and Milford Bail. Co., Ex parte Cambrian Bail Co 
(1880), 14 Oh D. 645, 648, 653, 0 A In Ireland, in a lime of scarcity 
and distress, a receiver has been allowed to expend money in relieving 
and employing poor tenants (Jackson, a Minor, Jaclcsonv Jackson (1831), 

2 Hog 238) 

(o) Tempest v Ord (1816), 2 Mer. 55; Whitley v Lowe (1858), 25 Boav. 

421, 2 De G-. & J. 704, Be Gomcrsall, Ex parte Gordon (1875), L It 20 Eq. 

291; Macartney v Walsh (1830), Hayes, 29, n. 

(p) Thornhill v. Thornhill (1845), 14 Sim 600; Be Graham, Graham v. 

Noakes, [ 1895] 1 Ch 66, 72 £30 per annum has been suggested as a limit 

(Darnell’s Chancery Practice, Vol. II., 7th ed, p 1444, note (o)); and see 
Dean v. Donovan (1833), Hayes & Jo 218 

(a) Be Giaham, Graham v Noakes, supra. 

(r) Blunt v. Clitherow (1802), 6 Ves. 799 ; A.-Q v Vigor (1805), 11 Ves. 

563 ; Tempest v. Ord, swpra. 

(a) Garland v. Garland (undated), cited in Blunt v Chtherow, supra, at 

p. 800. 
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Sect. 6. A receiver is sometimes authorised to cut and sell timber for the 
Expenditure purpose of repaired) 

of Money on A receiver of licensed premises may, and should, pay any duties 
Repairs etc. necessary to preserve the licences {u). 

Suer. 6 .—-Diwhaige of Outgoings. 


Maintenance 
of licences 
Fire 

insurance 

premiums 


749. A receiver may rasuie premises against loss or damage by 
fire either in his own name or in the name of persons beneficially 
interested, or ho may keep on foot an existing policy ; and the 
premiums paid by him for this purpose are allowed m his 
accounts (a). 


750. A receiver is also justified in paying head-rent (b), lates (c), 
taxes, and other outgoings properly chargeable against him m 

respect of the property of winch he is in occupation (d). 

* 

751. A receiver is not, it is conceived, justified in paying interest 
on incumbrances, unless he has been expressly ordered to do so (e). 

A receiver appointed at the instance of incumbrancers is usually 
directed to apply tho rents and profits leceived by him in keeping 
down interest according to piionties. It is only in very special 
appointed at circumstances that he is allowed to apply them in i eduction of 
mortgagees^ principal (/). A direction to a receiver to keep down the interest on 
incumbrances out of rents received by him does not operate as an 
appropriation of such rents or of so much of them as may be required 
for payment of all inteiest; it is made for the benefit of incum¬ 
brancers only so far as they choose to avail themselves of it, and if 
any of them omit to apply for their interest they are presumed 
to rely on their security both for interest and principal. If, 


Rent, rates, 
and taxes. 


Moi tgage 
interest. 

Application 
of rent and 
profits by 
receiver 


(f) A -6. v. Boothby (1860), 1 Seton, Judgments and Orders, 6tli ed, 
p 799 As to timber blown down, see Crofts v Poe (1839), Jo & Cai 
193 

fit) Be Hoy's Estate (1892), 31 L E Ir. 66 

(a) Be Graham. Graham v. Noales, [1895] 1 Ch. 66. 

(b) Walsh v. Walsh (1839), 1 I. Efj It 209; Jialfe v Blake (1850), l 
I. Oh. R 365 , Jacobs v. Van Boolen , Ex parte Boberls (1889), 34 Sol. Jo 
97 : and see p 401, post A receiver of rents appointed under the Tithe 
Rentcharge (Ireland) Act, 1838 (1 & 2 Viet c 109), s. 30 (and semble, 
under the Tithe Act, 1891 (54 & 55 Viet, c 8)), is not, however, concerned 
with the payment oi head-rent, for the appointment is merely in lieu 
of the remedy by distress, to receive the amount of the rentcharge and 
costs, and nothing more ( Saunderson v Stoney (1839), 2 I. Eq. R 153) 

(c) See Be Mannesmann Tube Co , Ltd., Von Siemens v. Mannesmann 
Tube Co., Ltd , [1901 ] 2 Ch 93. 

(d) Madden v. Wilson (1854), 6 li Jur. 129. As to the payment ot 
pielerential debts by a receiver appointed by dobcntuie-holdcis or in a 
debenture-holders’ action, see title Companies, Vol V, pp 374, 375; 
and as to the payment ot income tax, see title Income Tax, Vol. *XVI, 
p t76 As to The powers ot a receiver who is also a manager, see pp. 430, 
431 .post 

(s) Anon. (1821), Madd & G 9; and see Waslell v Leslie (1846), 
15 Sun. 453, n. 

(f) Be Kearney's Estate (1890), 25 L R. Ir. 89, distinguishing Hutchins 
v Hutchins (1854), 4 I Ch. R 224 (where prior chaiges bore interest and 
later ones did not), and Be HenkeU's Estate (1889), 23 L. R Ii. 540 (where 
the first mortgage bore interest, at 8 per cent.). 
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therefore, the security conies to an end by the expiration of a term SBCr 6< 
or of a life interest they are not entitled to an account of rents Discharge . 

accrued before the determination of the security (</). _ , °f 

J Outgoings. 

Sect. of Money. 

752. When immediate expenditure is 1 conned for Ihe presenu- Borrowing 
tion of property, a receiver may be authoiwd to bornnv money for P owprf ’ 
the pm pose, and the amount will be chaiged upon the property in 
priority to all existing incumbi uncos (//); but such an older is not 
made unless a case of salvage is established (i). Thus, a receiver 
has been allowed to raise, by a charge on the property, a sum of 
money required to enable him to effect a transfer of mortgages, the 
holders of which were pressing for payment (k) 


Sect. B.— 'Disability to Pm chase or Take n Lease. 

753 A recoivei,being in a fiducial v position tow.udstbe poisons Disability to 
beneficially interested, cannot purchase, either in Ins own name or purchase 
through the intervention of a tiustee, any part of the pioperty over ^^larv 1 
winch he is appointed without the sanction of the couit(Z); and relationship 
the court will not authorise a receiver to bid at a sale, unless 
veiy special circumstances are shown, or unloss all persons interested 
m the property are sin juus and conseut (m); lor a loeeiver has 
opportunities of acqmung and making use of mfonnation accessible 
only to lnnisell, and the court might bo baffled it it were to inquire 
in each case whether the receiver bad m fact taken advantage of bueh 
opportunities (a) 

754. Even though the sale has been at a fail price and without Transactions 
any circumstances of fraud, concealment or undue advantage, such as ^j™ dc 
would be sufficient to avoid the transaction m the case of a stranger, aRlimr d by 
the receiver is not allowed to retain the benefit of his purchase parties m 
as against the parties interested, other than a vendor who elects toJ u,u - 
stand by Ins baigam (<>); and it wuuld appear that the vendor him¬ 
self, though he alleges none of the recognised grounds for rescission, 


( g) Bertie v Abingdon (Lord) (1817), 3 Mer. 560; Greeley v Addeiley, 
Greeley v. Eeathcote (1818), 1 Swan 573 , FliqJit v. Camac (1856), 25 L J. 
(ch ) 654; see Dow/ v Price, [1883] W. N. 226, 227 ; and see title Mort¬ 
gage, Vol XXI., pp 158, note (i>, 196. 

(h) Greenwood v. Algesnas ( Gibraltar )• Bail Co , Same v Same, [1894] 
2 Ch 205, C. A , Be New Zealand Midland Bail Co, Smith v Lubbock, 


11901] W. N 105 

( i ) I e ., unless the receiver is also manager, as to which see p 


431, 


Dt/OI/. 

(h) Chaplin v Barnett (1012), 28 T I. R 256,0 A 

(l) 'Alvcn v- Bond (1841), FI & Iv 106 , A ugent y. Nugent. [1008] 1 Ch 
546, C A. , and see, genet ally, titles Equity, Vol XIII, pp 156 et seq ; 
Trusts and Trustees 

(m) Andenon v. Andeison (1846), 9 1 Eq R. 23 ; seo Alven v. Bond, 
supra, at p 214 

(») Byre v M‘Donnell (1864), 15 T Ch R 534; A Iren v Bond,supui; 
Nugent v IV agent, supra. 

(o) Boddington v. Langford (1845), 15 I. Ch. R. 558, Nugent x Nugent, 
supra. 
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Receivers. 


Sect. 8 . may have the transaction Bet aside on grounds of public policy 
Disability to alone (p). 

Enchase or if a p parlies interested aie sm jnns, they may, of course, elect 
Take a Jq affirm the sale ( 9 ); but, if any of them arc undtu disability or 
ease. object to the sale, the court either sets aside the transaction 
altogether (a), 01 declares that the receiver holds the piopeity in 
trust lor the peisons who would be entitled but for the sale (b). A 
declaration of tins sort is not, however, made so as to prejudice a 
vendor who repudiates the fulo(c). 


Receiver’s 
charge for 
pm chase- 
money. 


755. The rcceivei is entitled to a dinigc od the piopeiiy with 
interest at -1 per cent, for any piucluse-uu.ney he may have 
actually paid(d), and he is also allowed ciedit for any sums that 
he has expended on the propel ty since his purchase by which the 
estate is benefited (c) 


Disability to 
take a lease 


756 Not only’ is a loccivei unable to purclmse, but ho cannot 
evon accept a lease of any part of the propel h committed to his 
charge without the sanction of the couit( /) A receiver ajipnmted 
over the estate of a mveraionei is not, however, thereby incapaci¬ 
tated from purchasing the interest in a lonse of the same lands 
which the reversioner has 111 another right (fl). 


Part V.—Liabilities, 

Sect. 1 .—Losses and Improper Payments 

Nature and 757. A receira is pmna fane answeiable tor all moneys that 
bttbuity 10t e01jje h ,s ^ an( ^ s ) c,r that might have come to his hands but for his 
own negligence or default (h), whether he has completed his security 

(р) Re lionnyne's Bktate { 1 Bti3), 13 I. Ch R 444. 460, Eyre v. 
M‘Donnell (1804), 15 I Ch R 534 

(g) White v Tommy (18361, cited m Alien v Bond (1841), FI & K. 196, 
224 

{a) Caiy v Caiy (1804), 2 Sell & Lei 173 In Alren v Bond, supra, 
where the money had been paid into court and tho bale confirmed, the 
court nevertheless net aside the sale, the mortgagee-vendor not objecting, 
and the persons beneficially entitled undertaking to pay his demand 

(b) Nugent v Nugent , [1908] 1 Ch 546, C A 

(с) Erne v. M'Donnell, suput 

(d) Nuqent v Nugent, [ 11107] 2 Ch 292, 295 

(e) Ctny v Cary, supia (where,the piopeity being leasehold, the receiver 
wat allowed ciedit for a fine he had paid on taking a miowal of the lease 
in his own name) 

(/) Meagher v O ^hauqhnessj, cited m Alven v Bond, supra, at p 207, 
Slannvs v. Fiench (1819), 13 1 Eq R 161 

( 3 ) King v. O’linen (1865), 15 L T 23, C A. 

(li)-y Jolland {J802), 8 Vcs 72 (wheio it was suggested, blit not 

decided, that it delay by a receiver in passing his accounts and paying his 
balances result m Joss to the estate owing to a tall ui the pnee of stocks, he 
n a> be In Id peisonally liable), Hamilton v Liqhton (181U), 2 Mol 499, 
W dhnu v Lynch (1823), 2 Mol 499, Skeirettk, Minors (1829), 2 Hog 
192, Beyiaqh v Concnnnon (1847), 10 1. Eq. R 351, Re Plant, Ex parte 
Hayward (1881), 45 L. T 326, 0 A : see Cary v. Cary, supra 
(where an inquiry was directed whether any rents had been lost, and by 
whose default 1 , Wood v. Wood (1828), 4 Russ 558 (where a solicitor who 
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or not (i). Payment may be enforced even after the receiver’s rocog- Bkot. i. 
nisances have been vacated, foi he lemains a trustee for the parties Losses and < 
entitled and can only claim the benefit of the Statutes of Limitation, Improper 
if at all, to the same extent as an ordinary trustee (/:). Payments. 

758. If such moneys do not reach then proper destination, the Degree of 
receiver will be compelled to make good the loss unless he can show prude “'f 
that he has acted with perfect regularity and has used such a requi 
degree of prudence as would be expected from a private individual 
in relation to bis own affairs (J). 

If, for instance, he pays money tompoi arily into a bank to a Liability m 
separate receive! ’s account, lie is not liable Tor loss occasioned by the respect df 
failure of the bank (in), but it is otherwise if ho pays it mto his ^^thebaiik 
own goncial account and mixes it with his own money (»), or if he n e an 
accepts for his own use interest on balances standing to the aeditot 
Ins receiveislup hanking account (<>). For a receiver is remunerated 
for lus services, and is not entitled to reap any further advantage 
out of the estate, such as an mcioase of his personal ciedit with a 
bank. If he denves any profit or advantage from his position, he 
must also he lespunsible for loss ( p). 

Again, if a receiver remits money to his own solicitor for pay- itemit- 
ment into court he is not, as a rule, held liable for loss caused by to 
the bankruptcy or default of the solicitor (q); but if he has been p° a “^ hor,8t3ti 
directed by the older of the court to pay ceitain named persons, he payees * 
is answerable for loss occasioned by payment to any other person (r), 
wbetliej his own solicitor (?), or the solicitor having the conduct of 
the cause (0, or the solicitor representing the payees, unless he can , 

assumtd the position of receiver without mil lion tv was held liable for 
rents lost by his neglect) 

(i) Smart v. Flood <k Co (1883) 49 L. T. 467. 

(1) Sequim v. 'link (1HS1), 18 Ch D 1196, lie Cent, Gcnt-Davis v. 

Han it. (1888), 40 Ch L) 190 , Tiustce Act, 1888 (61 & 62 Viet. c. 69), s 8 ; 
distinguish Ii. v JUnfit) 1 1841), 1 lh & Wat 213 (wheio the leeogms.mco 
was f'i ven to the Oiown), and soo title Limitation or Actions, Vol XIX, 

p 161. 

( l ) Kit tight v. tig month (Hath (1747), 1 Jhck 120, Massey v. limner 
(1820), 1 .he & W. 241, 247 , While v. Faugh (1826), 3 01. & Fm 44. 69, 

11 L , Shaft* thuiy’s {J.atlu) Gate (1721), 1’iec Oil 6o8 

(m) See While v. lUunpt, supra, pet Laud Ltnuuurst, at p. 66, and 
Ihevct v. Mandesley (18t4), 8 Jur 617, though m both those cases Ihe 
jeeoivei was held liable on other giounds In the loimei case the ques¬ 
tion whether the mere tact of allowing an excessive baiuni e to accuimilato 
m a bank would disentitle the receiver to relict m case ol loss was raised, 
but not decided 

(n) Wien v. Kirton (1806), 11 Ves. 377. 

(o) Drever v. Maudesley supia. 

(p) Shaw v. Rhodes (1826). - Russ. 539; Ureter v Maudes la/, supra; 
see White v. Baugh, suptu, at p. 51, Massey v. Banner (1820), 1 Jac. & W. 

241 -47. 

(q) Duon v. Wilhnson (1859), 4 Dmv. 614, 620. 

(r) l)e Wmton v. Brecon Corporation ("No 2) (1860), 28 Beav. 200. 

(«) hid, Coope & Co. v. Kidd (1894), 63 L. J. (q. b ) 726. 

(t) Gulden v. Badeock (1842), 6 Beav. 157 (wheie the receiver paid money 
to the plaintiff’s solicitor, who handed it to the plamtifl instead of to incum¬ 
brancers who had a prior light, but, semhle, m such a case the receiver is 
entitled to reimburse himself out of moneys subsequently received by him 
on behalf of the plain all). 
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Losses and 
Improper 
Payments. 

Loss arising 
flora parting 
with oontiol, 
or wilful 
neglect. 


Acts in ex< ess 
of autlioiity. 


Losses and 
expenses <n 
dairying on 
business 


LiabiliM to 
committal 
and attach¬ 
ment 


Receivers. 


show in the latter ease that the solicitor had authonty to receive the 
money and give a discharge for it (a). 

A receiver is, of course, liable for loss occasioned by parting with 
the conti ol of the property (h) or by wilful neglect to carry out the 
orders of the court (<■) or by placing money in what he knows to be 
improper hands, and for any loss to winch his own fraud or collusion 
has contributed cl) It is immaterial that the irregularity com¬ 
plained of is not m fact the immediate cause of the loss that has 
occurred. Thus, if a leceiver enters into an improper arrangement 
with his sureties h) which they are enabled to control the applica¬ 
tion of the moneys received and paid into a bank by him(c), he is 
answerable foi loss caused by the tail are of the hunk 

759. So also a lecoivei may be personally liable for acts in excess 
of his authority, for example, for taking possession of pioperty not 
included in the assets of a testatoi which he has been appointed to 
collect; but, if Ins action has been acquiesced m l>\ the heneliciaries, 
and they have had the benelit of it, he is entitled to an 
indemnity ( f) 

If the leceiver, appointed m an administration action, distributes 
the assets without directions fiom the court, an inquiry may be 
directed whether the payments have been pioperty made (//). 

760 A leceiver who is also acting as nmuagei of an estate 
or business is not answerable for trading losses so long as he 
carries on the business in a usual and pioper manner in accord¬ 
ance with the directions of the court (/t). He is allowed in his 
accounts all sums propelly expended m the discharge of his duty, 
thougti such expemlituie may not have been duecily sanctioned 63 
the court (?), and is entitled to be indemnified out of assets against 
all liabilities pmperly incurred(/r); but any expanses incurred by a 
receivet 111 open disregtnd of the 01 tiers of the couifc are disallowed, 
whether beneficial to the property 01 not (l). 

761. A receiver who fails to pay Ins balances into court after 


(o) lklfossei Ciaxeshay (1834), 4 L .T (oit ) t»2 , He Browne's Estate. Ex 
parte Staling (1 SBC). 11 L It. Ir. 13a, wo hid, Coo pc tfc Co. v Kidd 
(1894), 63 L J (q b ) 726 

(k) Salway V . Salway (IS'il). 2 Rush &M 215,218, While x Baugh 

3 01 & Fin 44, 57, II. L ; Shaftesbury's [Lady) Case (1721), Piec Ch 558. 

(c) Ilults v. llieks (1744), 3 Atk. 274; lie Plant , Ex, parte Hayward 
(1881), 45 L. T. 326, 0. A ; b'elnam. v. Kvihy (1841), 4 I, I’.q. R 320 

( d ) Knight v. Plymouth (Early (Mil), 1 Unit 320, see also lie Potter , 
Hr, parte Pay (1883), 48 L T 912. 

(e) Salway x Sahray (1831), 2 Raws & M. 216, aflmtied, sub nom White 
v Bauqh (1835), 3 Ol & Fm 44, 9 Bli (N. s.) 181, 11. L. 

(/) Neate v Pint (J 8/50). 3 Mac. & G 476. 

(g) ('rose v. Uimerod (1801), cited in J limit v. Chtherww (18(12), 6 
W> 799, 800; ami Nee Amntaqe v. Forbes (1831), Hayes, 222, 229. 

(A) Morison v. Jfonwn (1855), 7 J>e (J. M. it G 214, 0. A 

( l ) Securities and Pmperlm Co)poralvm, Ltd v. Brighton Alhambra, Ltd. 
(1893), 62 1j. J. (cu ) 566 

(A) lie Haskell, Ex parte Izard (No. 1) (1883), 23 Oh D 75, 80, 0. A. 
Not by 1 he parties personally ( Boehm v. Goodall, [1911] 1 011 155); and 
see pp. 405 et seq , post. 

(1) Garland v. Garland (undated), cited in Blunt v. Clitheiow, supra, at 
p. 800; gee He Lanyham (1847), 2 Pli. 299 (a lunacy case). 
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service of a four-day order (wi) is liable to bo imprisoned for con¬ 
tempt, for he is a person acting in a fiducialy capacity within the 
meaning of the Debtors Act, IBM (n), and ho is furthei liable to be 
deprived of his remuneration and to be onleied to pay interest at 
5 per cent. (o). A receiver who fails to carry out any order for 
payment to a particular person of a sum of money tor costs oi 
otherwise is liable to committal (p). 

Sect. 2.— Unit, llates, and T<ues. 

762. Exceptionally a receiver of the rents and profits of leasehold 
property is bound to pay thereout m the first mstance the rent due 
to the superior landlord {<[), even though the order of appointment 
ib silent on the subject, and the court has directed application 
of the receipts to other objects. If a receiver of leaseholds omits to 
keep down head-ient when he has money in hand available for the 
purpose, ho may be called upon personally to make good the 
omission, though he will be entitled to an indemnity out of assets 
if he has acted bond fide and in accordance with the directions of 
the court (r) but the appointment of a receiver over leaseholds does 
not of itself constitute him an assignee of the lease or make him 
personally liable for payment of rent or performance of covenants (s), 
and a receiver who pays rent in his own name does not become liable 
as a tenant by estoppel if the landlord has not been induced thereby 
to believe that the lease has been assigned to him (t). 

763. In the case of tenements of an annual value not exceeding 
ilO a receiver is under a statutory liability to pay water rates 
out of the rents received by him (a), but this does not consti¬ 
tute him the “ owner ” of the premises within the Water Com¬ 
panies (Regulation of Powers) Act, 1887 (b), so as to render him 

(m) Re Bell's Estate, Foster v. Bell (1870), L R 9 Eq 172 

(«) 32 A 33 Viet c 62, s 4 (3). Re Gent, Gent-Dans v Earns (1888), 
40 Ck R 190, and see title Contempt of Court, Attachment, and 
Committal, Vol VII , pp 295, 297, 298 et seg 

(o) R 8 C.Ord 50, r 18; Re St. Georqe's Estate (1887), 19 L R Ir 
566, seep 413, post 

(p) Betagh v Coneanon, Huqhes v Concanon (1836), L & (r temp 
Plunk 355; and see title Contempt of Court, Attachment and Com¬ 
mittal, Vol VII , pp 295, 297, 298 et seg. 

( q ) See p 396, ante 

(r) Balje v Blake (1850), 1 I Cli R 365. see WaUhv Walsh (1839), 1 
I £q R 209 In Jacobs v. Van Boolen,*Ex parte Roberts (1889), 34 Sol 
Jo 97, and the earlier Irish eases, Donovan v Sweeny (1849), 1 Ir Jur 
165; Elliott v Elliott (1849), 1 Ir Jur 165; Sherlock v. Roe (1849), 1 
Jr Jur 177, the assets appeal to have been sufficient to meet the land¬ 
lord’s claim, so that no question of personal liability arose. The receiver, 
like the tenant whose place he takes, is of couise only liable for rent to 
the immediate landlord ; see Hand v. Blow, [1901] 2 Ch. 721, 0 A ; and 
p. 396, ante 

Is) Hay v. Swedish and Noneegian Rail Co , Ltd. (1892), 8 T L. R. 775. 

(t) Justice v. James (1898), 14 T. L R 385 ; affirmed (1899), 15 T. L R, 
181, C. A. As to such estoppel, see titles Estoppel, Vol. XIII., pp 402 
et seq ; Landlord and Tenant, Vol. XVI11., p 358 

(a) Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 72 

(b) 50 & 51 Viet o. 21. As to his position under the Public Health 
Aet, 1875 (38 & 39 Viet. e. 55), see p 386, ante 


Sect. 1 

Losses and 
Improper 
Payments 


Liability for 
rent and 
performance 
o£ covenant* 


Liability for 
rate** 
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8$ct. 2. liable for arrears of water rates incurred before his appoint- 
Rent, Rates, ment (c). 

&ud Taxes 

764. A receiver, on behalf of other persons, is under statutory 

Liability for liability to pay income tax (d) in the place of such persons, 
income tux 

Sect. 3. — Costs. 


Extent of 

personal 

liability. 


765. The costs of all proceedings in the Supreme Court being in 
the discretion of the court (<•), receivers may be and frequently are 
dnected to bear personally the costs of unnecessary applications or 
appearances (/), or of proceedings which have been rendered neces¬ 
sary by their own misconduct or default ( g ); but costs which have 
been properly and unavoidably incuned by a receiver m the dis¬ 
charge of Ins duties are allowed him m his accounts (7i), and a 
leeoiver app anted on behalf of debenture-lioldeis who has, with the 
sanction of the .court, appeared upon a succe ssful appeal which went 
against the company cannot he made liable foi the costs of the 
appeal, although the company is insolvent (i). 


Sect. 4 —Contiacts. 

Personal 766. A receiver appointed b> the court, not being an agent, is 
liability pnwd facie personally liable on all conti acts entered mlo by him (j). 

He may of course stipulate m any paiticular contract that lie shall 
not be held personally liable (k), or the nature of the transaction 
may show that he did not intend to pledge Ins purs mal credit and 
that the creditor did not look to it (1), but the mere addition of the 


(c) M eh o poll tan Water Board v Brooks, [ 1010 ] 2 K B 134. affirmed on 
other grounds, [1911J 1KB 289, 0 A (where the receiver had been 
appointed by the parlies out of mint) 

(d) See title Income Tax, Vo! XVI , pp 676, 677 

(e) R S C, Ord 65, i 1, Judicature Act, 1890 (53 & 54 Viet c 44), r 5 

if) O'Eelly v Giegg ( 1838), Jo & (Ur 76; ReDoolan.i r Lunatic (18)5), 

2 Con & Law 232; Payne v Limb (1814), 8 1 Eq R 517; De 
Montmorency v Pratt (1849), 12 I Eq It 411 ; Delathciois v Wruon 
(1850), 2 lr Jur 66 

( 17 ) Uaiuson v Boydell (1833), 6 Sun 211 , Walsh v Walsh (1839), 1 
i fiq R 209, Bo tie v Abingdon (Laid) (1845), 8 Be.iv 53, Re Lloyd, 
Allen v Lloyd (1879), 12 Ch L> 447, C A ; Re Snffi Id and Wath, th 
paile Biovm (1888), 36 W R 303 ; Fetnam v. Kilby (1841), 4 1 Eq It 420 

(h) See pp. 405, 408, post 

( i) Rl Griffiths Cycle Coiporahon, Ltd, Dunlop Pneumatic Tyre Co 
v. Griffiths (John) Cycle Coiporahon, I'd (1901), 85 L T 675, 776, C A 

(j) Re Flowers & Go , [I897| 1-Q B ‘4. 0 A , Re Glasdir Copper Mines, 
Ltd., English Elicho-Metallurgical Co , Ltd v Glasdir Copper Mines , Ltd, 
[1906J 1 Oh 365, C A, per Vaughan Williams, LJ, at p 378 , see 
Re British Power Traction and Inghtmg Co , Ltd., Halifax Joint Stock Bank 
Co , Ltd. v British Power Traction and Lighting Co , Ltd, [1910] 2 Ch. 470; 
Boehm V, Goodall, [1911] 1 Ch 155 , Moss Steamship Co , Lid v Wfynney, 
[1912] A. C. 254 As to the position ol a receiver appointed out of court, 
see p 339, ante As to receiveis appointed on behalf of debcuture- 
liolders, ee title Companies, Vol V, pp 373, 374, 376 et seg As to 
receivers appointed by oi on behall of mortgagees, see title Mortgage, 
Vol. XXL, pp 261—267 

(k) Re, Glasdir Copper Mines, Ltd., English Elect)o-Metallurgical Co , Ltd. 
v Glasdir Copper Minn, Ltd., supra 

(l) Be Boynton (A.), Ltd, Hoffmann v Boynton (A.), Ltd., [1910] 1 Ch, 

619, 
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words “ receiver and manager ” after his signature does not suffice Sect. 4 
to displace the presumption of personal liability (ml Contracts. 

767. The receiver, however, or any creditor of his who is entitled Right to 
to be subrogated to his rights, is entitled to an indemnity against all indemnity 
liabilities pioperly incurred by him, and tins indemnity ranks as 
a first chaigo upon the assets, subject only to the costs of realisation 
and to the receiver’s costs, charges and expenses, including his 
remuneration (it); but a receiver appointed by the court, not 
being an agent or tiustee for tho parties, has no right of indem¬ 
nity against them personally m case tho assets controlled by the 
court prove msullicient(o). 

768 Contracts entered into before the appointment of the Contracts 
receiver aio not cancelled by the appointment, but tho receiver pnorto 
incurs no personal liability under them, unless ho expressly adopts a PP° mtmeilt 
thorn ( p) • 


Part VI.— Remuneration and Allowances. 

Sect. \.—1lemuneiation. 

Sub-Sect 1 —When AlUrwed 

769. Unless it is otheiwise ordered, a receiver appointed by the Receiver 
courts receives a pioper salary or allowance (q). 

A trustee who is appointed receiver is not generally entitled to Trustee- 
remuneration (r), but even a trustee-receiver, unless ho is expressly receiver 
appiinted “without salary,” may be allowed remuneration if no 
other porson equally well qualified for the position can be found 
or, in the case of administration actions, if the testator has authorised 
the payment of remuneration (a). The objection to remuneration 
does not arise in tho case of a trustee who has no active duties to 

(to) JJe Gielle, Houdret & On v Bull (181)4), 10 R 07, Burt, Boulton 
and Hayward v Bull, [ 181)5] 1 Q. B 270, C A ; Moss Steamship Co, 

Ltd v. Whinney, 110121 A C 254, 258, 259, 203; see Justice v James 
(1899), 15 T L 'R. 181, 0 A , per Chitty. L J , at p. 182 

(n) As to this, see pp 400, 431, post 

(o) Boelm v. Goodali, [1911] 1 Ch. 155 

(p) Re Newdiqate Colliery Co , TAd., Newdeqate v. The Co , [1912] 1 Ch 
468, 474, 477, C A ; Re Thames JronworJcs.Shipbuddinq arid Engineering 
< 'o , Ltd , Fairer v. The Co (1912), 106 L, T 674, Hiii/v Swedish and 
Ronmqian Rail Co, TAd (1802). 8 T L R 775, Parsons v. Sovemqn 
Bank of Canada (1912), 28 T L, R. 38, ami see p 429, post 

(q) KSC, Old. 50, r. 16 

(r) - -v. Jolland (1802), 8 Ves 72, Sykes v Hastings (1805), 11 Ves. 

363; ‘Pdkmgton v. Baler, JBittsh Mutual Investment Co v Fdkington 
(1876), 24 W. R 234 The lelatiou of trusiee and cestui que trust 
excludes any idea of remuneration except by express antecedent 
contract (Re Aeries, Ltd , Hodgson v Acclcs, Ltd , [1902] W M 164, see 
Marshall v Holloway ( 1820), 2 Swan 432, 453; Re Freeman’s Settlement \ 
Trusts (1887), 37 Oh D 148; and title Trusts and Trustees). 

(a) Sykes v. Hastings, supra , Newport v Bury (1857), 23 Beav. 30 ; Re 
Bignell, Bignett v. Chapman, [1892] 1 Ch 59, C. A, ; Mon son v. Morison 
(1838), 4 My & Cr 216 (consignee of WeBt Indian estate). 
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perform involving the receipt of money, such as a trustee to 
preserve contingent remainders ( b ). 

A legal mortgagee in possession who is himself appointed receiver 
is not allowed remuneration (c), though in a proper case it is 
conceived that he might bo allowed the costs of employing an agent 
for collection of rents (d); and, generally, where a party interested 
is appointed receiver, he is not allowed a salary (e), unless by 
consent (/). 

Where the property to be received is of small amount and 
involves no difficulty in collection, the court has sometimes refused 
to allow remuneration (g). 

Sub-Sect. 2 —Horn Calculated and Paid 

770. The nature and amount, of the remuneration is usually 
determined in chambers when the receiver passes his aceoants, for 
a receiver is not entitled to any remuneration until he has accounted 
for all his payments and receipts ( h ), Occasionally, however, the 
remuneration is fixed by the taxing master on taxation of costs, if 
the order for taxation so directs (<)• 

771. A receiver of annual rents and piofits or the receiver and 
manager of a business is generally paid by a commission on the gross 
amount of his recoipts, the rate varying fiom about 2 to 5 per cent, 
in proportion to the care and trouble involved ( k ). In other cases a 
fixed salary is allowed, which may or may not include an allowance 
for out-of-pockot expenses (l). A receiver of capital sums, as for 
instance a receiver appointed to get in the personal estate of a 
deceased person, is often paid by a lump sum, the amount of which 
depends on the degree of difficulty experienced in getting in the 
property (m). 

772. If a receiver, without applying to the court for directions, 
voluntarily incurs extraordinary trouble and expense beyond what 


(b) Sutton v Jones, Jones v. Sutton (1809), 15 Ves 584 

(c) lie Pn/lherch, Pi ytherch v Williams (1889), 42 Ch. D 590, 001. 

(d) Bomthon v. TIockmore (1685), 1 Vern. 316, Davis v. Bendy (1818), 
3 Madd. 170; Gilbert v. Dyneley (1841), 3 Scott (n k ), 364; see 
Chambers v. Goldwm (1804), 9 Ves. 254, 271 ; Lanqstaffe v. Fenwick, 
Fenwick v Lanqstaffe (1805), 10 Ves. 405; Sayers v. Whitfield (1829), 
1 Knapp, 133, 142, P. C. 

( e) A.-G. v. Gee (1813), 2 Ves. & B. 208; Wilson v. Greenwood (1818), 
1 Swan 471; Gardner v. Blane (1842), 1 Hare, 381; Blakeney v. Dufaur 
(1851), 15 Beav. 40 ; Hoffman v. Dtmcan (1853), 18 Jur. 69 ; Rawson v 
Rawson (1865), 11 L. T. 595, Cookes v. Cookes (1865), 2 De G. J. & Sm 
326, C. A. ; Sarqant v. Read (1876), 1 Ch. D. 600, Hyde v. Warden 
(1876), 1 Ex D. 309, C. A. ; Beamish v. Stejihcnson (1886), 18 L. R. Ir. 
319; Ro Goldmq (1888), 21 L. R. Ir. 194; Taylor v. Reate (1888), 39 
Hi D. 538. 

( f) Ftngal (Earl) v. Blake (1829), 2 Mol. 50; Davy v. Scarth, [1906] 
H’U 55 

(</) Man v. Lilllewood (1837), 2 My & Or. 454, 458 

(h) lie Ward, Simmons v. Rose, Weeks v Ward (1862), 31 Bear. 1. 

(*) Sdkdone and Uaiqh Moor Coal Co, v Edey, [1901] 2 Ch 652, C. A 

(k) Day v. Croft (1840), 2 Beav 488 ; Piior v. Baqster (1887), 67 L. T 
760. 

(Z) Re BigneU, BiqneU v. Chapman, [1892] 1 Ch. 69, C. A. 

(i») Foils v Leighton (1808), 15 Ves. 273. 
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his duty as receiver requires, he may be allowed remuneration 
in addition to his salary or commission (n), provided the extra 
services were properly undertaken for the benefit of the estate (o). 

773. Where the remuneiation of a receiver is paid by a poundage 
or commission on receipts, the quantum is sometimes reduced by 
allowing capital sums to be paid directly into court instead of 
passing through the receiver’s hands (p). 

774. A receiver is liable to be deprived of his remuneration 
if he fails to pass his accounts or pay over his balances according 
to order (q). 

775. As between tenant for life and remainderman, the re¬ 
muneration of a receiver of income and the expenses of passing his 
accounts are chargeable against income, not capital (r). 

Sect. 2.— AUouance of Costs, Changes, ami K’pauses. 

Sub-Sect 1 —In General 

776. A receiver is entitled to be allowed all costs, charges and 
expenses and to be indemnified against all liabilities propeilj 
incurred in the protection and preservation of the property com¬ 
mitted to his charge, or othenvise in the course of his duties, even 
though they lesult m loss (&), and the right to indemnity is not 
lost by the toiminatiou of Ins office (/), but if he suffers any costs to 
aceiue which ought to have been prevented he is liablo to pay 
them out of hts own pocket (w). 


(n) Potts v Leighton (1808), 15 Ves 273; see Be Cathn (1854), 18 Bear. 
608, 511 (where it was said that a icceiver would not be allowed to make 
an extra charge fox diawing up a scheme of the pioporty and the 
holding of the tenants, this being work witlun the ordinary scope of his 
duties as leceiver) 

(o) Malcolm v O’Callaghan (1837), 3 My & Cr 52; Hams v. Sleep, 
[1897] 2 (’h 80, <J A (wages for personal labour), distinguishing Be 
Ormsby, a Minor (1809), 1 Ball & B 189 (where a proposed fee oi thirty 
guineas to the receiver, beyond and in addition to his out-of-pocket 
expenses,for his trouble in peisonally attending a survey, was disallowed, 
personal attendance being apparently unnecessary) 

(p) Ex parte Cranmer (1808), 1 Buss 477, n ; lJaigh v Grattan (1839). 

1 Beav 201, Weals v. Ireland (1841), 5 Jnr 405, Gardner v London, 
Chatham and Dover Bail Co (No 1), Drawbridge v Same, Gardner? Same 
(No 2), Imperial Mercantile Credit Association v Same (1867), 2 Ch App 
201, 2i9; compare Be Sturkie, Ex parte Clayton (1826), 1 Russ 476 (a 
lunacy case) 

(a) Bit stowe v Needham (1863), 11 W R. 926 , R S (!., Ord 50, r 18 ; 
Be St George’8 Estate (1887), 19 L R Ir 566 
(r) Shore v. Shore (1859), 4 Drew 501 

(a) Monsonr Mon son (1855), 7 De G M &.G 214,0 A ; EeGomersaU, 
Ex parte Gordon (1875), L R 20 Eq 291; Re Bnshell, Ex parte hard ( No 1) 
(1883), 23 Ch. D 75, 80, C A Be Brooke, Brooke v Brooke, [1894) 2 Ch 
600, Be Graham, Graham v Noakes, [1895] 1 Ch 66 (fire insurance 
premiums), and, as to repairs, see Blunt v Clitherow (1802), 6 Ves 799 ; 
A •G . v. Vigor (1805), 11 Ves 563 ; Be Graham, Graham v Noakes, supra 
(t) Levy v. Davis, [1900] W N 174. 

(«) Cook v. 8harman (1844), 8 I Eq. R. 515 ; Woodroffe v. Greene (1852), 

2 I. Ch. R. 330 (unnecessary employment of a solicitor). 
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, Sub-Sect. 2,—BisbwrmmU. 

777 . A receiver who is also appointed manager of a business is 
allowed all the necessary expenses of carrying on the business with 
a view to advantageous sale, such as wages and salaries to workmen 
and servants (a) ; but the right to repayment is limited to the assets 
controlled by the court; if these prove insufficient, the receiver can 
have no claim against the parties personally in the absence of 
oxpiess contract (b). In tho case of large business concerns, the 
order of appointment often authorises the engagement, at a salary, 
of sub-managers and agents for various purposes (c). 

The consignee of a West Indian estate (d), whose duty it is to 
send out, often at considerable expense, the machinery and supplies 
necessary for the proper cultivation of the estate, is entitled to have 
the balances found due to him on taking his accounts reimbursed, 
in the first place, out of income, and, if necessary, out of corpus, 
as being m the nature of salvage expenditure (c). 

778. A receiver who has been directed by the court to pay moneys 
coming to his hands to one person will not be allowed payments to 
any other person unless they have been made by leave of the 
court (/). 

A receiver may be ordered to pay the costs of any application 
to the court tendered necessary by his own default (g), but it 
would appear that if a receiver who has been guilty of default 
can show that he acted at the instance of parties interested in the 
property, he may be allowed to charge such parties in account with 
any costs that have been thrown on him personally in consequence 
of such default ( h ). 

779. Plaintiffs who are parties to orders authorising a receiver 
to do various acts as receiver are estopped from objecting afterwards 
to the allowance of his costs in respect of them (i). 

780. Application to the court should not be made in respect of dis¬ 
bursements which will certainly be allowed to the receiver in passing 


(a) Be Gomersall, Ex parte Gordon (1875), L K 20 Eq. 291. 

(b) Boehm v Goodall, [1911J 1 Ch 155 

(c) 1 Seton, Judgments and Oulers, 7th ed., pp 731, 732. 

(d) The Rules ol the Supreme Co nit ielating to leceivers apply also to 
oonsiguees and managers appqmted by the couit; sec R. S C., Ord 71, 
r 1. 

(e) Farquharson v Balfour (18Z6), 8 Sim 210; Shaw v 8mpson( 1842), 

1 Y & C Cli Cas. 732 , Be Tharp (1852), 2 Sm & G 578 ; and see title 
Ljen, Vol XIX , p 22 

(/) Be Wivton v Brecon Corporation (No 2) (1860), 28 Beav. 200 
(where a receiver appomted by the Court of Chancery had submitted 
to aud acted upon a garnishee order made against him in the Court ot 
Exchequer). 

(g) Walsh v. Walsh (1839), 1 I, Eq. R 209 ; Saunderson v. Stoney (1839), 

2 1. Eq. R, 153, Bertie v Abingdon (Lord) (1845), 8 Beav 63; Be St 
George'8 Estate (1887), 19 L. R. Ir. 566, Re Suflield and Watts, Ex parte 
Brown (1888), 36 W. R 303 

(A) Bertie v Abingdon (Lord), supra, at p. 60. 

(t) Taylor v. Taylor (1881), 8 P D 29. 
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his accounts, and the receiver may be ordered to pay the costs of 
any unnecessary application of the kind (k ); but the sanction of 
the court should be obtained beforehand for any expenditure or 
liability the propriety of which may be in doubt; for unless this is 
done the receiver runs the risk of having such expenses disallowed 
and an indemnity against such liabilities refused (l). 

An inquiry will, if necessary, be directed whether unauthorised 
oxpendituie has been for the benefit of the propeity or parties 
interested (m\ and expenditure which in the result proves honeficial 
is, as a rule, allowed (it). 


Sub-Sect 3 — Costs of Proceedings 

781. A receiver is entitled to the costs of and incidental to the 
passing of his accounts, unless he is in default and hus accounted 
only undor stress of an order for attachment (o), and, if no objection 
is taken at the time to want of punctuality in accounting, such 
costs are not afterwards disallowed unless in verv special circum¬ 
stances (})). 

He is not, however, allowed the expenses of finding security or 
the premiums payable to a guarantee society, unless he is acting 
without salary (fl). If he fails to complete his security he must, 
as a rule, bear personally the costs of the proceedings necessary 
to set aside his appointment and obtain the appointment of a 
substitute (t). 

782. A receiver who applies for his own discharge is not allowed 
the costs of the application (s) unless thoio is very good leason foi 
it (a), nor is lie allowed the costs incidental to his own lemoval 
and the appointment of a new receiver, unless by consent or after 
unusually long and faithful service (b). Where the application for 
dischaigo is made by the parties to the action m the usual way, the 

(Jb) FttzqeiaUl v Fitzgerald (1843), 5 I Eq R 525; Newtown v Obre 
(1837), Sau & So 137 

(i) Malcolm v O’Callaghan (1837), 3 My & Or 52, Be British Bower 
Traction and Lighting Co, Ltd, Halifax Joint Stock Banhnq Co, Ltd v 
British Bowa Tuution and Lighting Co , Ltd , [19061 1 Oh 497 , Bp Bntish 
Powei Tiaihon and Lighting Go . Lid , Halifax Joint Slock Banking Co , 
Lid V. Bntish Bowei Tiachon and Lighting Co , Ltd (No 2), [19071 1 Hi 
528 

(m) Blunt v Chiheiow (1802), (i Yes 799, A-6' v Viqoi (1805), 11 Vos 
563 , Tempest v Old (1816), 2 Mei 55, compare Swaby v lhckon (1833), 
5 Sim 629 > 

(») Buslowe v Needham (1847), 2 Ph. 190 , Malcolm v O’Callaghan, 
supra 

(o) Trapaud v Cormch (1825), 1 Ilog 245 ; and see pp. 412 et seq , post, 

(p) Ward v. Swift (1848), 8 Ilare, 139 

(q) t Hams v. Sleep, [1897] 2 Cli 80, 0. A , and see p 373, ante 

(r) Hunter v. Bring (1845), 8 I. Eq. R 102 (wlioie in exceptional circum¬ 
stances the receiver was excused on the ground ol poverty and ignorance); 
Lane v Townsend (1852), 2 I Ch R 120 (whore the jeceiver was also 
excused in special circumstances). 

(g) Cox v M’Namara (1847), 11 I. Eq R 356, Stilweli v, Melleish 
(1851), 20 L J (cu) 356, 361 

[a) Bichardson v Waid (1822), Madd & 6. 266 (where retirement was 
tendered necessary by failing eyesight and memory). 

(5) Cox v. M'Namara, supra. 
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receiver, being a mere officer of the court, should not appear, though 
served with notice of the application, and if he does appear his costs 
will be disallowed (c). Where the application is rendered necessary 
by the wilful default of the receiver himself, he may be ordered to 
pay the costs of the application, of his own discharge, and of the 
appointment of a successor (d). 

783. A receiver is allowed his costs of any action brought by 
direction of the court, even though it is dismissed with coats ; and, 
if the assets prove insufficient to pay the costs of the successful 
defendant as well as those of the receiver, priority will lie given to 
the receiver's claim (e). 

Tho costs of initiating or dofending legal proceedings without 
the leave of the court* are not, as a rule, allowed (J); but if 
the defence of an action is undertaken in the interests of and for 
the protection of the estate and proves successful, the receiver is 
entitled to be indemnified against his costs, notwithstanding that he 
acted without the leave of the court (p). If proceedings initiated by 
a receiver have to be abandoned owing to an error in tho form of 
procedure the costs are disallowed ( h), and so also are the costs of 
ail application by a receiver for leave to commence proceedings on 
behalf of tho plaintiff against one of the defendants to an action, 
such proceedings being outside the scope of his duties as receiver (i). 

784 Application to the court should be made by the parties to 
the action and not by the receiver personally, and the costs of any 
application by the receiver in his own name may be disallowed 
unless he shows that the parties have refused or neglected to act (h), 
especially if the application is made in the interests of one party 
against another in a disputed question of light(/). 

Sect.. 3.— Payment. 

785. A receiver is entitled to be paid his remuneration, costs, 
and expenses out of the property, notwithstanding that it may be 
insufficient to meet all claims upon it. Such payment is postponed 
to the costs of realisation (m) and to any overriding charges outside 

(c) Herman v Dunbar (1857), 23 Beav. 312 ; Lane v Townsend (1852), 
2 I Ch B. 120 

(d) Be St. George's Estate (1887), 19 L It. Ir. 566 

(«) Bam say v Simpson, [1899] II B 194, C. A 

(/) Swabyv Dickon (1833), 5 Sim 629, Be Dunn, Bnnklow v Singleton, 
[1904] 1 Ch 648; Conyers v Crosbte (1844), 6 1 Eq R. 657 

(g) Gountnd v. Hanmer (1846), 9 Beav 3 : Brutowe v. Needham (1847), 
2 Ph. 190 : Rce Be Dunn, Brmllow v. Singleton, supra 

(h) Be Montgomery (1828), 1 Mol. 419 (an Irish lunacy case) 

(t) Comyn v Smith (1823), 1 Hog 81, see Muriin v. Walker's Exetutors 
(1837), Sau. & So 139. 

(k) Be Sacker, Ex parte Sacker (1888), 22 Q B D. 179, 0 A , per Frt, 
L.J., atp. 185; Ireland y Eade (1844), 7 Beav 55, see Barkery. Dunn 
(1845), 8 Beav. 497; Sklmtt y. Mellersh (1851), 20 L J. (ch.) 356, 381 
(where the costs of a petition by the receiver for his discharge, coming 
on with the plaintiff’s summons for further directions in the action, were 
disallowed) 

(l) Comyn y Smith, supra. 

(m) Costs of realisation do not include costs of preservation (Be Oriental 
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the action, bat takeB priority over all other claims, including costs 
of action of the parties thereto (n). 

786. It may be that the receiver’s remuneration would be post¬ 
poned to any right of indemnity to which creditors of the receiver, 
who had no notice of the existence of the receivership, might be 
entitled by way of subrogation (o). If, however, such creditors have 
relied upon a charge, even though expi eased to be a first charge, and 
not upon the personal liability of the receiver (^i), or if they are 
themselves parties to the action and have had the benefit of the 
receiver’s expenditure (q), or if they have had notice of the receiver¬ 
ship and of the purpose for which the credit is required (r), their 
claims will be postponed to the receiver's claim for remuneration. 

787. A receiver of the 1 cuts of realty subject to the rights of prior 
incumbrancers is entitled to retain ins remmieiation, costs, and 
expenses out of lents received by him prior to the dato at winch his 
possession is displaced by that of a prior meumht ancei (s). 

788. Though a receiver is not entitled to his costs, charges and 
expenses until he passos his accounts, yet the costs of legal pro¬ 
ceedings taken by older of the court may be ordered to be paid to 
his solicitor out of funds m court, even though the receiver be in 
default ( t). 


Part VII.—Accounts. 

Sect. 1 .—Form. 

789. A receiver is bound to account for all moneys received by 
him, whether he lias given security to do so or not(w). 

Hotels Co , Perry v Oriental Hotels Co (1871), L R 12 Eq 120, Lathom v. 
Greenwich Ferry Vo (1895). 72 L T 790, lie New Zealand Midland Bail. 
Co, Smithy Lubbocl, [1901] 2 Ch 357) 

(n) Be Johnson, Ex parte Boyle (1875), L R 20 Eq 780; Batten v. 
Wedgwood Coal and Iron Co (1884), 28 Ch D 317 ; Strapp y Bull, Sons 
& Co, Shaw y London School Board, 11895] 2 Ch 1, C. A , lie Glasdir 
Copper Mines, Ltd, English Electro-Metallurgical Co, Ltd v Glasdir 
Copper Mines, Ltd, [1906] 1 Oh 365, C. A ; Be London United Breweries, 
Ltd, Smith v. London United Breweries, Ltd, [1907] 2 Ch. 511, Be 
Boynton (A.), Ltd , Hoffman v Boynton (A ), Ltd., [1910] 1 Ch 519; and 
see Davy v. Scarth, [1906] 1 Ch. 55 (where a partner who had been 
appointed receiver was allowed to retain lus remuneration and costs out 
of assets collected by him, notwithstanding that he was largely indebted 
to the firm) 

(o) See Strapp v Bull, Sons & Go , Shaw v London School Board, supra, 

(p) Be Boynton {A ), Ltd, Hoffmann v Boynton (A ), Ltd , supra 

(q) Strapp v. Bull, Sons & Go, Shaw v London School Board, supra; 
Be Glasdir Copper Mines, Ltd, English Electro-Metallurgical Co, Ltd v. 
Glasdir Copper Mines, Ltd . supra 

(r) Be New Zealand Midland Bail Co, Smith v Lubbock, supra, see 
Morrison v. Morrison (1854), 2 Bra. & G 664 ; (1855), 7 De G. M. & G. 
214, C. A 

(s) Davy v. Price, [1883] W. N. 226 

It) M'Bride v Clarke (1839), 1 I. Eq R 203 

(«) K. S. C., Ord 50, r 16; Smart v. Flood <& Co. (1883), 49 L T 407. 
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The parties interested are entitled to have the accounts made out 
in such a way as to show the balance actually in the hands 
of the receiver at a given date, and if the accounts are not 
so made out the receiver may be ordered personally to pay the costs 
of any proceedings rendeied necessary to asceitam the balance 
due from him (r). 

Sect 2 —Verification and Dclnen/. 

790. The couit or judge fixes the days on which the accounts are 
to he left at chambers (w>), and also the days on which the balances 
aie to be paid (z). The intervals at which accounts are dnected to 
be left vaiy with the nature of the property or business over which 
the receiver is appointed, but do not generally exceed a year (a). 

A receiver may in a proper case obtain an extension of time 
within which to deliver his accounts, and, on the other hand, in 
case of undue delay on his pait, the plaintiff or other parties 
interested may obtain an order for delivery of accounts within four 
days and payment by the receiver of the costs of the application (k). 

791. The accounts must bo accompanied by an affidavit of the 
receiver exhibiting and verifying lhem(c). Any payments not 
verified are disallowed ((/) Wheie the security given by the receive! 
is the bond of a giui.mteo society, the last paragiaph of the model 
affidavit should be varied by stating that the society is still carrying 
on business and that uo petition is pending for its winding up (c). 

792. A copy of the accounts, together with notice that they have 
been left at chambers, should at once be given to the plaintiff or 
other person having the conduct of the cause (/), who thereupon 
obtains an appointment for the purpose of passing them(p). 


(u) Beilie v. Abingdon (Lord) (1845), 8 Boav 53 The accounts should 
be in the prescribed form, with such variations aw circumstances may 
require (It. S C., Ord 50, r. 19; Appendix L, No 14) They should bo 
written upon foolscap paper, bookwibe (hbbd , Ord 66, r 2) Separate 
accounts of real and personal estate should bo made out, and the items 
of receipts and payments numbered consecutively m each case (ibid, 
Ord. 33, r. 4) A summaty should be appended showing tlio balance duo 
from the receiver od each account after making allowance for bis costs 
when taxed. For form of account by receiver appointed out of court, 
compare Encyclopaedia of Foims and Precedents, Vol. 1 , p. 154 

(hi) The order may direct the accounts to be taken in the office of any 
district registrar (Judicatmo Act, 1873 (36 & 37 Viet. e. 66), s. 66). 

(x) R. S. 0., Ord. 50, r. 18. 

(a) The costs of the receiver, including the costs of completing his 
appointment, are taxed on the passing of his accounts 

(ft) Darnell’s Chancery Forms, 5th ed., p. 883 ; Scott v. Viatel (1847), 
2Ph. 229. 

(o) The affidavit should be in. the preseubed form, with such variations 
as circumstances may require ; see It. S C., Ord. 33, r. 4; Ord. 50, r. 20 ; 
Appomlix I,, No. 22. 

(d) 1 Sc ton, Judgments and Orders, 6th ed., p. 808. 

(e) Darnell’s Chancery Forms, 5th ed., p 878. 

(fj The cost of the copy supplied to the plaintiff is not allowed in the 
receiver’s accounts if the same solicitor acts for both parties (Sharp v. Wnght 
(1866), L R. 1 Eq. 634). 

(g) R. S, 0„ Orf 50, r. 20. 
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793. Accounts are not taken in a district registry, though the Sect. 2 . 
action has been proceeding there, unless the order of appointment Verification 
so directs (h), but this does not apply to the district registries of and 
Manchester and Liverpool (i). Delivery. 


Sect. 8. —Passing 

794. At the appointed time the accounts are vouched and 
passed in chambers m the usual way ( l ), or the court may direct 
that only such items as mav be contested or surcharged shall be 
brought before the judge m chambers (l). 

A certificate of the master stating the result of a receiver’s account 
may be obtained from time to time (m) on application by summons 
in chambers. The master’s certificate, when filed, is binding on all 
parties, unless discharged or varied upon application by summons, 
which must be made within two days (n). Only in .special circum¬ 
stances are receivers’ accounts reviewed, at a later date ( 0 ). 


Proceedings 
w district 
registry 

Vouching and 
passing 


Master's 

ceitiflcatc. 


795. All parties interested in the property over which the receiver Attendance 
is appointed are entitled to attend the passing of the receiver’s 
accounts (p), but they attend at their own expense, unless they lnc ani C!N ' 
have been directed by the judge to attend (g), or have obtained 
special leave to attend at tho expense of the estate (r). If the judge 
decides that their attendance has been necessary, their costs arc 
made costs in the cause: they will not be included in the receiver’s 
accounts unless an order as to paymeut of costs of the action has 
been made, which would justify their inclusion (s). 

In administration actions, parties other than the party having the Attendance 
conduct of the cause and the executoi or administrator representing of paitic? m 
the estate aie not usually allowed their costs of attending proceed- ® ,lnnm ' ,tra ‘ 
ingB in chambers (f). The fact that they have obtained the leave of lon actI0n8 


(h) Walker v. Robinson (1876), 34L. T. 229 , He Smith, deceased, Hutchin¬ 
son v Wind (1877), 6 Oh 1). 692 lie Capper, Bobertson v. Capper (1878), 
26 W R 434, Re Bowen, Bennett v Bowen (1882), 20 Cli D 638; but see 
now It. S 0, Ord 35, r 6 , ami see note (w), p. 4i(), ante. 

(t) See Yearly Practice ol the Supreme Court, 1913, p. 464 

(&) Darnell's Chancery Piaetico, 7th ed , Voi. I., pp 848 et seq For the 
piaetice m the King’s Bench Division, see Central Olhco Regulations 
(K B D.), Reg. 4; see also title Practice and Procedure, Vol AX11T, 
p. 138, note (n) 

(/) It S.C., Ord 33, r. 4 a. 

(m) Ibid., Ord. 50, r. 22. * 

(n) Ibid , Ord 55, r. 70. 

( 0 ) Ibid , r. 71; Wtldndqe v. M l Kane (1827), 2 Mol 645 (application 
of ward oi court on allaming majority), M ‘( 'an v O'Ferrall (1841) ,8 
CL & Fm. 30, II. L 

(p) J)ay v. Croft (1851), 14 Beav. 29 ; Sharp v. Lush (1879), 10 Ch. D. 
468 ; R. 8. C , Ord. 16, r. 41. 

(q) Ibid , Ord. 55, r. 40. 

(r) Ibid , ir. 42, 43. 

(s) Darnell’s Chancery Practice, 7th ed , Yol II., p. 1447 

S Re Taylor'8 Estate, Daubney v. Leake (1866), L. R 1 Eq. 495; Buo- 
x. Latham (\m), 35L. J (ch.)402; Wragg v. Morley (1866), 14 W R. 
949; Armstrong v. Armstrong (1871), L. R. 12 Eq. 614; Joseph v. Goode 
(1876), 23 W. R. 226; Seaqram v. Tuck (1881), 18 Ch D. 296; and see 
title Executors and Administrators, Vol. XIV., pp. 349, 360. 
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the court to attond does not entitle them to their costs unless the 
order so directs (u). 

796. In foreclosure actions the passing of the receiver’s accounts 
may be postponed till after foreclosure absolute if the destination of 
balances in his hands has been already determined (r), or if the 
amount received is not sufficient to cover his out-of-pocket expenses 
and remuneration (a), but not otherwise, in tho absence of special 
circumstances (/>). 

Sect. 4 .—Payment of Balances. 

797. Any direction for payment of balances into court may be 
attached to the certificate in the form of a lodgment schedule 
signed by the master, which operates m the same manner as a 
lodgment schedule attached to an order (c). On receipt of a 
copy of such a lodgment schedule the Paymaster-General issues 
a direction for lodgment in court (d). 

798. A receiver may, however, at any time pay moneys or 
securities in hiB hands into court on a more request to the Paymaster- 
General without waiting for tho direction of a master (e), and it is 
his duty to do so if they are of such an amount as to make it worth 
while to invest them, for he is not entitled to make use of balances 
m his hands for his own benefit (/), or to retain them in an 
unproductive state until an order is obtained for investment (g). 
Payments into court should be made in London under the Supreme 
Court Funds Rules, 1905, even though the actum has been 
proceeding in a district registry (h). 

799. An order may be made on a receiver to pass 3ns accounts 
and pay over the balances notwithstanding that the action in 
which he was appointed has been dismissed (j); and even after a 
receiver has been discharged lus accounts may be investigated and 
surcharged (/.). 

Sect. 5.— Default. 

800. A receiver who fails to pass his accounts or pay over his 
balances according to order may be required to attend at chambers to 

(u) Day v . Batty (1882), 21 Oh D 830. 

(v) Coleman v. LUwellm (1886), 34 Ch D. 143, C. A, 

(а) Ellenor v Ugle, [1895] W N 161. 

(б) Jenner-Fust v Needham ^1886), 32 Ch D 582, C A ; Chesion v 
Wells, 11893] 2 Ch 151, and see, further, title Moktgage, Vol XXI, 
pp. 298, 299 

(e) Supreme Court Funds Pules, 1905, r 5; see Yearly Practice of the 
Supieme Court, 1913, pp 1650 et seq 

(d) Ibid., r. 30 

(e) Ibid., paragraphs 4 et seq , Forms 8 and 9 

(j f) Shaw v Mhodes (1826), 2 Russ 539. 

\q) Potts v Leighton (1808), 15 Ves. 273, 274; Hainan v. Forster ( 1825), 
1 Hog 318. 

(h) Finlay v. Davis (1879), 12 Ch. D 735. 

(i) Pitt v Bonner (1833), 5 Sim. 577 ; Hutton v. Beeton and M ( Murray, 
Beeton v M'Munay and Hutton (1863), 9 Jur (N 8 ) 1339. 

(/.) Harrison v. Boydell (1833), 6 Sun. 211; Be Edwards, Minors (1892), 
31 L R, Ir. 242; Ingham v. Sutherland (1890), 63 L. T. 614. , 
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explain his omission, and thereupon such directions as are proper 
maybe given at chambers or by adjournment into court, including the 
discharge of the receiver and the appointment of another, and payment 
of costs (1); or, if the receiver is not discharged, his remuneration 
may be disallowed in taking his subsequent accounts, and he may 
also, if the judge thinks lit, be charged with interest at 6 per cent, 
on the balances retained in his bands (wt), whether they have been 
actually certified or not(n), though the laches of the paities may be 
a ground for not charging the receiver with interest (o). 

These penalties may he enfoieed even after the receiver has been 
discharged, if he fails to pay the final balance found due from 
Inin (p) ; but accounts passed will not be reopened for the purpose 
of charging a receiver with interest or disallowing his remuneration 
unless the application is made promptly (q), nor will a receiver be 
deprived of his 1 enumeration if his delay m accounting has been 
solely for the convenience and at the request of the‘parties (r). 

801. A receiver who, eitliei thi ought mistake or fraud, omits to 
bring into account moneys received by him is a trustee for the 
poisons entitled and liable to them, though his accounts have been 
passed and his recognisances vacated (<), unless he is entitled to the 
protection of any Statute of Limitation (t). 

802. If a receiver fails to comply tvith a summary ordei for 
payment of a balance into court, his recognisance may be ordered 
to lie put in suit against him (a). lie is also liable to committal 

(/) ESC, Ord 50, r 21 Where a xomver had been ordeind to pay 
bis balances direct, to the persons cntit led and had made dofault in doing so, 
it was held that a iour-day order and not a wut of ft. fa. was the proper 
process to compel payment (Whitehead x Lyncs (1865), 34 Ueav 161). 

(m) It S C, Old 50, i 18, see Foster v Foster (1789), 2 Pro C C. 

610, Fletcher v Dodd (1789), 1 Yes 85;-v Jolland (l 802). 8 Yes 

72, While, v Lincoln (Lady), Newcastle (Dale) v Kmderley (1803), 8 Yes 
363, per Loiui Eldon, L 0 , at p 371, J'oti s v Leighton (1808), 15 Vos. 
273 , Dawson v Baynes (1826), 2 Iiuss 406 , Ft Ward, Simmons v Rose, 
HVcAs v ITord (1862). 31 lleav 1 

( n) Bnsiowcv A etdham (1803), 11 W K 920 

(o) Dawson v. Rogues, supra, Guidon v Badcock (1842), 6 Bear 157. 

( p) Uarnson x. Boydell (1833), 6 Sim 211. 

(q) Wardv Swift (1848), 8 Hare, 139 

(t) Purcell v Woodley (1847), 10 1 Eq It 422, Flood v Aldboiouqli 
(Lord) (1845), 8 I. Eq It 103 , distinguish Dense v Reilly (1853), 2 Con. 
& Law 441 (wlieie some of the parties were minors) 

(a) Seagram x Tuck (1881), 18 Ch. D. J96 , AVVan x O'Ferrall (1841), 

8 Cl & Pin 30, II. L. 

(t) See the Trustee Act, 1888 (51 & 52 Yict c 59), s 8. If no *ocog- 
rusance is in existence the Limitation Act, 1623 (21 Jac 1, c. 16), will be 
applicable, as to a simple contract debt (Du Pre v. Duncombc (1845) 

9 Jur. 770), but dining the continuance of his recognisance money 
due ffom a receiver, whether an ascertained balance or not, is a debt of 
record within the Civil Piocedure Act, 1833 (3 & 4 Will. 4, c. 42), s 3 
(Re Ward, Simmons x. Rose, Weeks v. Ward, supra, Seagiam v. Tuck, 
supra). An to the time limit in each case, see title Limitation of 
Actions, Vo) XIX , pp. 37,161. 

(a) Thurlow v. Thurlow (1840), 4 Jui 982. The proceedings are by writ 
of scire facias m the name of the cognisees to the recognisance. see 
1 Seton, Judgments and Orders. 7th ed„ p 772 ; Darnell’s Chanceiy Prac¬ 
tice, 7th ed., Vol. II., p. 1451. R■ v. Bayly (1841), 1 Dr. & War. 213. title 
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or attachment or to sequestration, and to pay the costs of any 
application made to the court for the purpose (hi 

803. If a receiver absconds or dies after having made default 
in passing his accounts and paying the balances into court, his 
recognisance may at once bo put. m suit against his sureties though 
the amount duo from him has not yet been ascertained *, for the 
receiver’s default involves a forfeiture of his recognisance and creates 
an immediate debt to the masters of the Supiewe Court to whom it 
is given (c). 

An order cannot, however, lie made on the executors of a deceased 
receiver to bring in and pass his accounts and to pav the balance 
found due out oi Ins assets (d), unless by consent (c) or on their own 
application (/). They are not pm ties to the suit, and if they are 
unwilling to account, they can only be compelled to do so by 
independent proceedings (g). 

804 If a receiver, though he fails to account to the court, is 
shown to have applied all moneys coming to his hands in such 
manner as the court itself would have directed, his executois, after 
the lapse of many years, will not be called upon to account ( )t ). 


Crown Practict, Vol X, pp 18, 19 In such proceedings tlm ieco<vor 
s estopped fiom pleading the invalidity of the lccogmsancc (Wellesley v. 
Mornnitqon (1863), 13 1 Ch. It 659) 

{b) Mucarty v. Gibson (1728), Mon 40, Danes v Cracraft (1807), 14 Yes 
143, Maunsellv Eqan (1810), 3 Jo &Lat 251; Re Bell's fCtitc. Forte) v 
Boll (1870), L R 9 Eq 172, 8grant v Pnqh (1878), 7 Ch D 567 As to 
committal and attachment, see title Coniempt of Cower, Attachment, 
and Committal, Vol VII, pp. 297 et seq , as to sequeda.ition. see title 
Execution, Vol XIV , pp 79 et seq 
(c) Ludqater v Channe.ll (1847), 15 Sira 479, (1851), 3 M.>c it t! 175. 
At the piescnt day proceedings by way ot sene facias are usually obviated 
bv the sureties submitting to the jursidietion of the couit having contiol ot 
the action in which the ioeeivci was appointed, and otiming to have the 
accounts taken m that action (Re Giaham, Graham v Noales, (1895] 1 Ch. 
66) As to proceedings by sene facias, soe title Crown Practice, Vol X , 
pp 18.19 

{ d) Jenkins v. Bnant (1834), 7 Sun. 171; explained in Ludqater v 
Ohannr.ll (1851), 3 Mac & ti 175,180 
(e) L'ttleboq v Spooner (1825), cited in Ludqater v Chanvell (1847), 15 
Sun 479; Re Ward, Simmons v. Rose, Weeks v Waid (1862), 3i Boav 1. 

(/) See Garden v Badcock (1842), C Boav 157, Maqanv Fallon ( 1843), 
5 I. Eq R 490; and the order in Holmes v. Holmes (1843), set out in 
1 Seton, .Judgments and Orders,,6th ed , p, 814. 

(q) Soe Brydqes v Brydges and Wood, [1909] P 187, C A ; Foster v. 
Foster (1789), 2 Ilio C C 616 An admission of assets by the executors 
of a receiver has been treated as an admission of assets to meet whatever 
should be found due from the testator m his diameter of receiver, so as 
to make thorn liable for interest as well as principal; but this was con¬ 
sidered a very hard ease (Toiv v Winterton (Loid) (1792), as cited m 
Rovey v Blakcman (1799), 4 Ves. 596, 605, 606); see also Maqan v Fallon , 
supra As to the effect ot admission of assets, see title Executors and 
Administrators, Vol XIV pp, 326—328 
(h) Armtage v. Forbes (1831), Uaye<, 222. 
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Sect. 1. — When Ordei ed . Sect. l. 

805. When a receiver has been appointed on an interlocutory Ordered, 
application without any hunt of time it is not necessaiy to provide — 
for tho continuance of his appointment m the final judgment. The ^UCT^utoi 
silence of the judgment does not operate as a discharge of the Appointment 
receiver or deteimunition of his powers (i) So, also, the appoint- without 
rnent of a receiver generally by the deeieo m au administration ^Time 0 "" S 
action need not bo continued by the order on fmtiler considera¬ 
tion O'). 

806. When a receiver is appointed only foi a limited time, as in F. fleet of 
the case of mtenm oiders, Ins office determines on the expiration of appointment 
that time without any lmthor ordei of tho court\/i), and if tho [^ 10 1Dntu< 
appointment is “until judgment or further order ” it is brought to 

an end by the judgment m the action The judgment may jnovido 
for the continuance of the receiver, but this is regarded as a new 
appointment (l) If a fuilher eider of the court, though silent as to 
the receivership, is inconsistent with a conimuance of the receiver, 
it may operate as a dindulge (a /). 


807. With the above exceptions a receiver can only be discharged Necewity for 
by an order of the court, even though circumstances have tendered the ‘Charge 
appointment nugatory. For example, the subsequent bankruptcy of 
the defendant does not of itself operalo as a discharge ni), nor does 
the liquidation of a company ovoi the assets of which a receiver has 
beon appointed in a dehenture-holdeis' action (o); nor does the fact 
that the estate for which the property is held, whether for life or 
yearR, has determined (p); oi that the receiver has been unable to 
complete his security (q ), or tlut the piopertv proves to belong to a 
strangei (i); or that the ereditois on whoso behalf the receiver has 


(i) Ci use v Smith (1879), 24 Sol Jo 121 ; Davies v Vale of Evesham 
Preserves, Ltd (1895). 43 U R (546 

( i) lie Underwood, Underwood v Underwood (1889), 37 W K 428 

(A) He Shephard. Atkins v Shephard (1889), 43 Ok D 131, 132, 133, 
C A 

(l) Brinsley v In/nton and Lynmoidh Hotel and Property Vo , [1895] 
W N. 53 

(m) Ponsonby v Ponsonhy (1825), 1 Hog 321 (wlim' after an ordei 
appointing a receiver ol the rents and jholits of land tho land was sold 
under the court and the purchaser put into possession by order ol the 
court). 

(n) Skip v Harwood (1747), 3 Atk 504, Tayloi v Uckersley (1877), 5 
Oh. D 740 . Deaeon v Arden (1884), 50 L T 684 . Re Parker and Parker, 
Ex ports Official Receiver (1884), 1 Morr 39 

(o) Be Stubbs (Joshua), Ltd , Barney v. Stubbs (Joshua), Ltd , f 1891] 1 Ch. 
475, C. A 

(p) Britton v M‘T)onnett (1843), 51 Eq R 275; Kenny v Clarke (1843), 
51. Eq? R 280, Re Stack, Stack v. Boyse (1862), 13 I 0b R. 213; see 
Johnston v. Henderson (1844), 8 I. Eq R 521. 

(q) Hunter v. Pring (1845), 8 I Eq R 102; Lane v. Townsend (1852), 
2 I. Ch. R 120 

(r) Lavender v. Lavender (1875), 9 I R Eq. 693 ; see Fowler v. Haynes 
(1863), 2 New Rep 156 
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been appointed have been fully paid («); or that the action has abated 
by reason of the death of a party (t), or has been stayed or dis¬ 
missed (a). For though it has been said that a receiver appointed 
in an action must stand or fall with the action (b), yet there must 
be an order discharging the receiver (c). 

An order for discharge will not be made if it would prejudice 
creditors parties to the cause (d); but such creditors may he put 
on terms to bring their own action for a receiver forthwith <e). 

The statutory power ( f) conferred on a court of banki uptcy of 
staying any action against the property or person of the debtor 
implies a power to discharge a receiver appointed m the action (//). 

808. In general, an order for the discharge of a receiver may be 
obtained whenever the appointment has become either nugatory 01 
unnecessary (h). In the case of annuities the receiver may bo dis¬ 
charged, if all arrears have been paid and the security is no longer 
m jeopaidy, notwithstanding the opposition of the annuitant (i) or 
of prior incumbrancers (k ); but a receiver appointed on behalf of 
creditors will not he discharged so long as the claim of any one 
creditor remains unsatisfied or unadjudicated(/); nor will a receiver 
appointed at the instance of beneficialles be dischaiged so long as 
any question of the title to the property remains outstanding (in). 

809. When a company goes into liquidation a receiver who Inis 
been appointed by the court in a debenture-holders’ action will, as 
a general rule, be discharged and the liquidator appointed m his 
place (a); but this will not be done if the assets are clearly 


(*) Tewart y Lawson (1874), L R. 18 Eq 490 , see lie Powis, Ex 'parte 
Jay (1873), 9 Ch App 133 ; Re Ilawes, Ex paite Jeffery (1874), 9 Ch App 
144, Re Moriuy, Ex paite Taylor (1874), L R 18 Eq 250, Re Potter, 
Ex paite Pay (1883), 48 L T. 912 (cases relating to receivers appointed 
under the Bankiuptcy Act, 1869 (32 & 33 Viet c 71), s 13) 

(t) Woodsv (Jietiqhe (1824), 1 llog 174, Lavender v. Lavender (1875), 
9 I. R Eq 593; Newman y Mills (1825), 1 Hog 291, Brennan v Keuvy 
(1852), 2 1 Ch R. 579 

(a) Pitt y Bonner (1833), 5 Sim. 577. 

(b) Damsy MaiIboiough (Duke) (1819), 2 Swan 108, 168. 

(e) Davis y Marlboiough {Duke), supra, White v Westmeath (Lord) 
(1828), Beat 174. 

(d) Murrough v. French (1827). 2 Mol 497 ; Paynter y Carew (1854), 
18 Jur 417 

(e) Murrough y French, supra 

(f) Under the Bankruptcy Act, 1883 (40 & 47 Viet c 52), s 10 (2); and 
see title Bankbuctcy and Insolvency, Vol II, pp 55, 02 

(a) Re Parker and Parker, Ex parte Official Receiver (1884), 1 Morr. 39 

(h) Bambngge y Blair (1841), 3 Beav 421, Davy y. Gronow (1845), 14 
L. J. (cn ) 134 , Barton y Rock (1856), 22 Beav. 81 ; Hoskins v. Campbell, 
Gibbon v Campbell, [1869] W. N 59, and eases cited in notes (#)—(r). 
p. 415, ante, (s)—(a), supra; Trade Auxiliary Co. v. Vicheis (1873), L. R. 16 
Eq. 298, 303 . Palmer r Barrett (1837), 1 Moo P C. C. 415, 431, 433 

(*) Sankey v. O'Maley (1825), 2 Mol 491, Braham y Strathmore (1844), 
8 Jur. 667. 

(jfc) Davis v. Marlborough (Duke), supra, at p 167. 

(1) Largm v. Bowen (1803), 1 Soh & Lef 296. 

(to) Reeves v. Neville (1862), 10 W R. 335. 

(n) Perry y. Oriental Hotels Co (1870), 5 Ch App 420; Re Compagnie 
Gfinerale de Bellegarde, Campbell v. Compagnie Qinhale de Belleqorde (1870;, 
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insufficient to meet the claims of the debenture-holders (o), or if 
there is no substantial amount of uncalled capital and similar assets 
outstanding (p), or xf the nature of the assets is such that they are 
more readily realisable by an accountant or business man than by 
an officer of the court (q). If there is a dispute between the receiver 
and the liquidator as to the validity of the debentures and the extent 
of the property comprised in the security, an independent person 
will be appointed receiver pending determination of the question at 
issue (?•). 

810. If the Chancery Division appoints a receiver of the personal 
estate of a deceased person m a creditor’s administration action 
pending probate proceedings and the Probate Division subsequently 
appoints the same person administrator pendente hie, the Chance) y 
Division will discharge its receiver, but will hold its hand over the 
administrator and make such orders on him as it may think proper, 
for example, for payment of debts (s). 

811. The order appointing a receiver is disdnugod whenever it 
is shown to have been improperly obtained ( t). Thus, if a receiver 
has been appointed of property not capable of assignment at 
law (i/i, or for the purpose of preventing the exercise of a legal 
right, such as an executor’s right of retainer (a), or for the purpose 
of enabling a paitner to act in excess of his powers under the 
paitnership aitides (h), or if property of a stranger has been 
erroneously included m the order (c), or if a person lias been 
appointed who by reason of his position should not have been 
appointed, such as a trustee (d), or the plaintiff's solicitor (e), or the 


2 Ch D 181, Tottenham v Swansea Zinc Ore Co , Ltd (1884), 51 L T 61; 
Bartletlv Northumberland Avenue Hotel Co (1885), 53 L T 611, C A , Re 
Stubbs (Joshua), Ltd., Barney v Stubbs (Joshua), Ltd, [ 1891J 1 Ch 475, 
C A. , British Linen Co v South American and Mexican Co , [1894] 1 Ch 
108, C. A As to the position of receivers appointed out of court, see 
Be Found (Henry), Son, and Hutchins (1889) 42 Ch D 402, 419, C A.; 
Be Stubbs (Joshua), Ltd,, Barney v Stubbs (Joshua), Ltd , supra, and soe 
p 339, ante , title Companies, Vol V , p 378 

(o) Strong v Carlyle Fresh, [1893] 1 Ch 268 

(p) Be Stubbs (Joshua), Ltd , Barney v Stubbs (Joshua), Ltd , supra 

(q ) British Linen Co v South American and Mexican Co , supra (where 

the nominee ol the debenture-holders was appointed receiver of certain 
Bpeoial securities and the liquidator was appointed receiver of all other 
assets) > 

(r) Be House Improvement Association, Ltd , Giles v Nuttall (1885), 78 
L T Jo 130 352 C A 

(«) Tichborne v. Tichborne, Ex parte Noiris (1869), L R IP StD 730; 
see title Executors and Administrators, Vol XIV, p 201 ; and see 
p. 353, ante 

(t) Buxton v Monlhouse (1810), Coop G 41; Pipe,mo v Harmeton 
(1888), 3 T L. R 219, C. A 

(u) Lucas v Hams (1886), 18 Q B D, 127, C A ; Brcnan v Morrissey 
(1890), 26 L. R. Ir. 618 , MacDonald v O'Toole, [1908] 21 R 386, 

(a) Be Wells, Molony v. Brooke (1890), 45 Ch D. 669 

(b) Niemann v. Niemann (1889), 43 Ch D. 198, C. A 

(c) Fowler V. Haynes (1863), 2 New Rep. 166. 

(d) -v. JoUand (1802), 8 Ves 72 

(«) Be Lloyd, AUen v. Lloyd (1879), 12 Ch. D. 447 0. A. 

B.L.—XXIV. * 1’ 
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Receivers. 


Sect. i. next friend of an infant plaintiff (/), or who has subsequently come 
When under some disqualification, statutory or otherwise (g), in all such 

Ordered, cases either the receiver or the order appointing the receiver will 

be discharged as the justice o! the case may require. 

Defaulting or 812 . Any default by a receiver in passing his accounts, paying 

absconding his balances, or otherwise, may be ground for his dischai ge (h), and 

reeesrer a reeeiver w ho becomes bankrupt (t), or absconds (k), will be dis¬ 

charged ; but it would appear that the mere fact that the receiver 
has left the neighbourhood of the property and gone to reside at a 
distance does not justify discharge, unless all parties consent (/). 
Incompetence The incompetence of a reeeiver is a ground for his discharge, 
of receiver bui not the mere fact that some other person is shown to bo more 
competent (in). 

Misconduct Misconduct may also j‘ ustify discharge. Thus, a recei ver appointed 
of receiver j n a partnership action who allows the rent of the partnership 
premises to get"into arrear so that the landloid distiains, or tnes to 
move the business for the benefit of the plaintiff, who is his per¬ 
sonal friend, may be discharged (n); but the mere fact that the 
receiver has allowed the owner to remain m possession of pait of 
the propelty is not sufficient, for the p.uties might have applied 
to the court for delivery of possession to the receiver (o). 

Appointment 813 . A pnor incumbiancer desiring to take possession is entitled 
behalTof prior ^ ave the receiver obtained by a puisne incumbrancer dis¬ 
interest 1 charged (71) and a nominee of his own substituted (q), but, on 
grounds of convenience, the existing receiver is generally appointed, 
if he is willing to act as receiver m the action of the prior incum¬ 
brancer^). The receiver appointed in an administration action 
may bo dischai ged at the instance of a mortgagee who is not 

(f) Taylor \ Oldham (1822), Jae 527, 529 

(q) Mayne v Mayne (1825), 2 Mol 302 (an Irish benehced clergyman 
disqualified byRtat (1824) 5 Geo 4, c 91, s 2, but., in this case, consider 
the effect of the Irish Church Act, 1869 (32 & 33 Viet c 42)); Re Stokes, 
« Minor (1844), 7 T Eq R 450; Meara v Kqan (1846), 9 I Cq R. 
259 (solicitor’s clcik disqualified by Rules of Court then m toiee in Ireland), 
where an unrcpoitcd lush case, Barclay v O'Brien (1825), is cited, in which 
a receiver was discharged on its being found that. I 10 had become eveeuior 
of the plaintiff, since deceased 

(h) R S C , Ord 50, r 21 . Beitie v Abingdon (Lord) (1845), 8 Beav 
53, 50 , Be St George's Estate (1887), 19 L R li 566 

(i) Bills v Beeves (1882), 31 \V R 209, 210 

(k) Be Graham, Graham v A oaken, (1895] 1 Oh 66, Shad el v Mail- 
borough (Duke) (1844), I Seton, Judgments and Ordeis, 6th cd , p 805. 

(l) Davy v. Gronow (1845), 14 L .1 (oh ) 134 

(m) Be Banqor (Lord), a Lunaiu (1818), 2 Mol 518 (a lunacy case) 

(n) Mitchell v Con Ay, (1873] W N 232 

( 0 ) Griffith v Griffith (1751), 2 Vcs Hen 400 

(p) Lanqtony Lanqton ( 1855), 7 De G M & G 30, C A ; Walmsley v. 
Mundy (1884), 13 Q B D 807, 0 4 , Be Southern Bail Co , Er, parte 
Hobson (1885), 17 L R Ir 121, 140 Be London United ILewcnes, Lid, 
Smith v London United Breweries, Ltd , [1907] 2 Oh 511,512; Morgan v 
Smith (1830), 1 Mol 541 

(q) Stanley v ('ouhhuist . [1868] W N 305; Be Piccadilly Hotel, Ltd, 
Paul v. Piccadilly Hotel, Ltd, [1911] 2 Oh. 534, 538; Be Metropolitan 
Amalgamated Estates, Ltd , Fairweather v. The Go , [1912] 2 Ch. 497; and 
see Burke r Browne (1843), 6 I Eq R 213 

(r) Duder v Amsterdamsch Trustees Kantoor, [1902] 2 Ch. 132. I i 4 
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a party to the action (s). A receiver obtained by individual 
ci editors may be discharged on a receiver being appointed on 
behalf of all creditois (f). 

814 A receiver will not be discharged on his own application 
unless he shows reasonable cause for such discharge («), such as 
failing health or other incapacity (It), or unless all paitios interested 
consent ( c). 

815 . When tho paitios interested are numerous, the receiver 
will not be discharged on tho application only of the party at whose 
instance he was appointed ( d ), for he is an officer of the court 
appointed for the benefit of all parties (e) ; when a receiver lias 
been appointed at the instance of two infants, tenants in common, 
the com twill not dischaige the receiver at the request of one of 
them who has attained her majority (/). 

Sect. 2.— How Obtained. 

816 . The application for discharge may be made by motion or 
summons in the action, or, exceptionally, by petition (</); but an 
older for discharge maybe made on fuither consideration of an action 
without any special application for the puipose, and the cost ol an 
unnocessuiy application toi dischaige may be disallowed m such 
a case (h). 

817 . The application may he made not only by parties to the cause, 
but by any sti anger who is adversely affected by the continuance of 
tht! receivei ship, such as a mortgagee doRirmg to take possession (i) ; 
and when a lompany goes into liquidation the liquidator may apply 
for till! dischaige of a leccivei appointed in a debenture-holders’ 
action (A). Bo, also, a surety may apply for the discharge of a 
receiver who has absconded {/) or become insane(m). 

(g) Thomas v Bnqstocke (1827), 4 Russ 61 

(t) Salt v Doneqall, docket v Doneqall, llonhhtch v Doneqall (1835), L. 
& G temp Sugd 82 

(а) Smith v Vaughan (1744), Ridg temp H 251 

(б) Richauhon v Waul (1822), Aladd A, G 260 

(c) Coxy M‘Namaia (1847), 11 1 Eq It 356, and seep. 407, ante 

(d) Bainbrigge v Blair (1841), 3 Beav 421 

(e) Davis y Marlborouqh (Duke) (1819), 2 Swan 108,118, lie \ewdigate 
Colliery, Lid , Newdegatey. The Co , [1912] 1 Cli 468, 470, G A , and seo 
p. 384. ante 

(j) Smith v T/yster (1841), 4 Beav. 227. 

( q) Darnell’s Chancery Founs, 6th ed , 1001, p 885; 1 yeton, Judgments 
and OrdeiR, 7th ed , p 781 

(h) Stilwell y Melletsh (1851), 20 L J (Cll) 356, 362; see Tewuit v. 
Lawson (1874), L 11 18 Eq 490 

(i) Thomas y. Bngstoehe, suput, Wulmsley v Mundy (1884), 13 Q B D. 
807, C, A ; Be 81 George’s Estate (1887), 19 Ij R lr 566, Preston v. 
Tunbridge Wells Opera House, Ltd, [1903] 2 Ch 323. 

(k) Be Compagnie GSnSrale de Bellegarde, Campbell v. Gompagme GMrale 
de Bellegarde (1876), 2 Ch. D 181; Tottenham v. Swansea Zme Ore Co 
(1884), 32 W. It. 716, Bartlett v Northumberland Avenue Hotel Co. (1886), 
53 L. T 611, C. A.; and see title Companies, Vol. V., p 378 

(l) Shachelv Marlborough ( Duke) (1844), cited in 1 Seton, Judgmo its 
and Orders, Glli ed , p 805; and, aa to tho position of sureties gen w ally, 
see pp. 420 et seq , post. 

(m) Webb v Cashel (1847), 11 I. Eq. R 558. 
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818 . Notice of the application should be served on the receiver (n), 
but the receiver, being a mere officer of the court, should not 
appear, and his costs may he disallowed if he does so (o). 

819 . An order for the discharge of a roceivor depnves him of 
his right to receive, but does not put an end to his liability to 
account (p). The order, in fact, usually dirocts him to pass his 
final account and pay any balance that may he found due from 
him, and it is only on such payment that Ins recognisance is 
dnected to be vacated (</) 


Part IX.—Position of Sureties. 


Sect. 1 . —Extent oj Liability 


Legal and 

equitable 

liability. 


Liability for 
interest on 
balances 


Costs of 
proceedings 


820 . On any default by a receiver causing a forfeitiue of his 
lecogmsance, his sureties become immediately liable at law to the 
whole of the penal sum therein named In equity, however, they 
are relieved from total foi feiture, but only on condition of paying 
not only any balance due from the receiver, but all sums for which 
the receiver would have been properly accountable to the court (r). 

Thus they are liable to the payment of intei eat on balances 
improperly retained in the receiver's hands, unless the laches of the 
panties renders it inequitable that the payment of interest should be 
enfoieed(s). 

They are also liable for the costs of any pioeeedmgs neces¬ 
sarily or pi operb incurred m consequence of the receiver’s default, 
such as the costs of an attachment foi failure to account, of 


(n) A -G v. Haberdasheis ’ Go (1838), 2 Jur 915 

(o) Merman v Dunbar (1857), 23 Beav 312 

(p) Irufliam v Sutherland (1890), 63 L T. 614 , Wellesley v. Morning ton 
(1863), 13 1 Ch R 569 

( q ) 1 Seton, Judgments and Orders, 7th ed , p 781; and sec Lawson v 
Ricketts (1849), 11 Beav 627 

(r) Dawson v Haynes (1826), 2 Russ 466 , He Giaham, Gotham v Hoakes, 
(1895] 1 Ch 66 . title Guarantee, Vol XV , p 481, and see Kenney v 
Employers' Liability Assurance Goiporation, [1901] 1 I R 301, C A 
(where the surety ot a receiver appointed by a moitgagee under statutory 
powers was held liable to make good to the mortgagor a balance found due 
from the receiver and not paid by bun, notwithstanding that the mort¬ 
gagee bad realised his security by sale and obtained payment of all that 
was due to him under the mortgage) It is apprehended that this is the 
true ground ot liability, namely, that the surety is excused from his legal 
liability only on condition of doing what would be equitable as between 
the receiver and all the paities to the action. In the earlier cases atten¬ 
tion was directed rather to the exact wording of the recognisance, see 
H v Albert (1716), Bunb 4, Re Lackey, a Lunatic (1844), 1 Pli 509; 
Manruell r. Egan (1846), 81 Eq R 372, (1846), 3 Jo. & Lat. 251, 9 I Eq. 
R 283 As to the equitable principle of relief against penalties, see title 
Equity, Vol. XIII., pp 150 et seq ., and see title Bonds, Vol III, pp. 93 
et8eq 

(«) Dawson v Baynes , supra; Be Herricks, Minors (1863), 3 I. Ch. R 
183, 187. Where the default is not that of the receiver himself, but of his 
executors after lua death, the rate of interest is 4 per cent only, instead 



Part IX.— Position of Sureties 


m 


applications for his discharge, and for the appointment of another Sbct - 1 
person in his place, and of any proceedings taken to enforce the Extent of 
recognisance (t ); but it would appear that they aie not liable for Liability, 
any moneys for which the receiver, though accountable, cannot 
be made to account in the action (u), and in no case can tbe 
total amount of their liability exceed the sum named in their 
recognisance (a), 

821 . Moreover, sureties are entitled to the benefit of anv light of Sureties’ right 
indemnity which the receiver enjoys against the assets; so that if a 10 of 
receiver makes delault m paving into court a balance found due indemnity 
from him, his sureties may nevertheless be excused if he is entitled 

to an indemnity for a larger amount (b). 

822 . Whexi a receiver who has been appointed manager for a Duration of 
limited tune continues to act as manager beyond that tune without lialjlllt - v 
the authority of the court, his sureties aie nevertheless liable for the 

piofits of such management which come to the hands of the receiver 
as receiver (c); and, similarly, sureties are liable fei moneys coming 
to the hands of a receiver befoie his appointment is pei footed by the 
completion of Ins security (d). 


823 . The security given by the recognisance or bond of a suietv Effect, of 
is not a continuing security, hut comes to an end on the death of ' lea,tl of 
tlm receiver, except as to breaches then mcuried , and when once, ncmer 
after such death, judgment has been reeoveied against a surety, 
and execution levied, he is freed fiom any further liability, except 
pel haps for costs (e). 

A discharge in bankruptcy does not dischaige a debt due on a Eg(!Ct OJ 

recognisance (/). dischanre m 

bankruptcy 


Skci. 2 .— Eii in)email of Liability. 


824 P’oimerly, on default hv the receiver, it was the practice for Modem 
the plaintiff or other paitv mteiested to obtain leave to put tlio P iactlce 
recognisance in suit at law' against the sureties in the name of the 
coguiseeP/). Such leave was not granted <is of right, hut lay m the 


of the usual penal late of 5 per ccut (Clements v lleiesfoul (184-0), 10 Jin 
771), and see title Money and Money-Lending, Vol XXJ , p 42 
(t) Maunxell v Egan (18451, S I E<] 11 372; (1840), 3 Jo & Lat 251; 
9 I. Eq It 283 ; Re Nugents Estate, [1897] 1 I It 464 
(m) Re Walkei, [1907] 2 Oh 120, C A , see Hoard of Tuttle v Employ t is’ 
Liability Assurance Coipoiahon, Ltd , [1910] 2 K 15 649. <? A 

(«) Wntteis v Wallas (1817), 11 I Eq It 333 Shaekelv Marlborough 
(Duke) (1844), 1 Melon, Judgments and Oiders, 6th ed , p 805 

(b) Re Jinlish Rower Trad ton and Lighting Co Ltd , Halifax Joint Stock 
Banking Co , Ltd v British Rower Traction and Lighting Co , Ltd, [1910] 
2 Ch 470 

(c) lie Herricks, Mtnois (1853), 3 I Oh 1’ I S3, 186 

(d) Smait v Flood & Co (1883), 49 L T 467 

(e) Re lie rucks, Minon, sitjna, at p 194, but see W atlas v W utters, 
supra, Kedy v Muiphy (1837), Sau & Sc 479, and title Guarantee, 
Vol XV, pp 491 el seq 

(/) Bankruptcy Act, 1883 (16 & 47 Viet c 52), a 30, and see title 
Bankruptcy and Insolvency, Vol II, pp 269, 270 
(q) Stewart v Uoaie (1796), 1 Seton, Judgments and Oiders, 7th ed, 
p 772 
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discretion of the court, having regard to the equitable circumstances 
of the css e(/t). It is now, however, usual for the sureties to submit 
to the jurisdiction of the court by which the receiver was appointed 
and to offer to have the accounts taken agamst themselves in the 
action ( i ). In the caso of a guarantee society acting as surety this is 
expressly provided for by the form of bond now m use (k). So also, 
in the form of undertaking now prescribed, where the amount for 
which security is required does not exceed £500, the sureties 
expiossly submit to the jurisdiction of the court to determine any 
claim made against them on their undertaking {l) 

825 . Though,as a generalnde,proooedmgscannot betaken against 
a surety until piopor steps have been taken against the leeoiver to 
entoiee the peiioiiliance of Ins duty undei the locognisance oi bond 
and the receiver has made delimit thereunder, yet it the receiver has 
absconded or become hanluupt m died, or if for anv other reason it 
is impracticable to puisne the ordinalv course against lnm, pxo- 
ceedmgs may bo commenced agauiet the surety even before the 
actual balance due from the receiver lias been ascei tamed (wi). 

826 The surety may obtain an order for the stay of such pro¬ 
ceedings on payment into court of the amount of Ins leeogmsanee ( n) 
or of the balance found due fiom the reeeivei (o), and, on such 
payment may havo the recognisance vacated so far «s he is 
concerned (p) 


Shot 3. - Unfits against Othei Pailics, 

827 . A ninety who has been called upon to make any payment 
has a right to be indemnified by law principal to tin* whole amount 
tlieieof (<{), and also by Ins co-smeties m pioporlion to the amount 
for w'hich each surety has made himself liable 0). This is an equitable 


(h) B v Bayly (1841), l lb &, \\ ai 213, j>ei fc?iuu>EN, E C , Ludinilai 
V l liiinnrll (185i), 3 Mac & 0 175, ITS 

(?) iiV (irahnm, Orahant v. Noakes, 11805] 1 Cli 06, see Be Unhsh 
Power T action and Ltqhhnq Co , Lid , Ilah far. Joint Stock Bit id in q Co, 
Ltd v Bnii&h Power Ti action and flighting Co, Ltd, [1910] 2 Cli 470, 
473 

(A) S *e R SO, Appendix L, No 21 , Smart x Flood it* Co (1883), 
4b L T. 467. The bond also stipulates evpjessly foi indemnity by tin* 
receiver, and provides for determination of the liability of the society m 
case of non-payment by the remvet ot an agreed annual pieimuin 

(/) See R S C., Appendix L, No 21a 

(m) budgater v. Ohannell, supra, and sec title Guarantee, Vol. XV . 
p 488 

(») 1 Totten v Walteis (1847), 11 I Eq K 335 

(o) Walker x Wild (1816), 1 Madd 528 (whine by consent payment was 
allowed by instalments), Mannsell v Egan (1845), 8 I Eq I? 372, 
11846), 3 jo & Eat 251, 6 E Eq R 283 

(/>) In Mann \ S'ninelt (1845), 8 Beav 18'J, payment to the plaintiffs 
so! ic 1 1 or was held msuJUcient without evidence ol the solicitor’s authority 
to receive it ; and see U ebb v Vasilil (1847), 11 I Eq It 558 

(q) Sec the form ol oidei m Lawson v WnqH (1786), 1 Cox, Eq Cas 
275 , and roc title Guauwiee, Vol XV , pp 516 et seq 

(r) Be M'Uonaqhs, 3/t«o,s(1876), 101 It Eq 260. see title Guarantee, 
Vol, XV., pp 526 ell seq. 
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right, wholly independent of the form of the recognisanee or of any ®scr. 3. 
contract between the parties (s). The right of indemnity against Eights 
principal and co-sureties is not limited to the actual sums disbursed, against 
but extends to interest at 4 per cent, and to the costs of enfoicmg ®th, er 
the claim (t). p ^ ies * 


828 As against any beneficial interest of tbo receiver himself in n gi, t> 
the propelty to which the order relates, a surety is entitled to an R, ghtaa 
order declaring such interest liable to make good the amount he has against 
been compelled to pay (a), and he is entitled to a hen for his 
disbursements on any balance payable to the leceiver out of couifc, rccenei- 0 
and may obtain an mjnnttion restisining the receiver from taking 
out such balance without discharging the surety's claim (h). 


829 . For the puipose of enforcing the claim, leave nun ho Enfoi cement 
obtained to put the n cognisance in suit against tin? pnucipul and of 1 'K llt * 
co-smeties or then representatives (r), hut without piopidue to the 
question whether representatives can bo compelled to account in 

siudi pi ■ weed mgs (rf) 

830 . A suietj is not as a i uV entitled to aLLe.nd at the taking of night to 
the loceivei's accounts, and still less to have them re-opened aftei attend the 
they have been passed (c), but, wheto the receiver lias become Jecei^i°'s 
bankni])t or has died insolvent, or wlieie it is reasonably certain accounts 
Unit the leceiver will not be able to pay the balance due fiom lum, 

the hui city may obtain an ovdei giving leave to attend the taking of 
accounts at his own expense^/), and also, m a piopor case, to have 
past accounts leopeued, on the tcims of pacing the cobts of such 
le-opening and new account and also interest from the date of 
the eider on the sum which he may eventually be called upon 
to pay (<j). 


(g) Denng v WmtJielsea (Etui) (1787), 1 Vo\, Eq C'as 318 and see 
Brtiiuhn v Ihandon (1850), 3 Dr- <i & .1 524, T A (where certain piopeity 
of a leceiver, which had been expiessly excluded irom an assignment to 
Ins sureties by way of indemnity, was ncveitlieless hold liable to them 
on general equitable principles) 

(t) Brandon v Ihandon, sujna , Re Swan's Estate (1869), 4 T It Eq 
209, C A , following IhUhman v Stcuart (1 Hf>/>), 3 Diew 271, and o\ei- 
rulmg Onge v Tiueloek (1828), 2 Mol 31, 42, and Salkeld v Abbott (1832), 
Hayes A Jo 110 

(а) lhandon v lhandon . <iupia 

(б) Glossop v IImason and llawhes (1814), Coop ({ 61, following 
Wtight v Moileq, Moilvy v St Alban (18W>). 11 Yes 12 

(e) Wood* v (hcuqhc (1828), 2 Ilog 50, Still,eld v Abbott (1832), IIayes, 
576, llendnson v 8kerieit( 1843) 5 I Eq K 404, aud soc Meieantile Daw 
Amendment Act, 1856 (19 & 20 Viet c 97), s 5, Shackel v Mmlboiough 
(Duke) (1844), 1 Seton, Judgments and Oideis, 6th ed , p 805 

(d) Ipidqaler v ('hanncll (1851), 3 Mae Art! 175 

(e) Re Bummqhm Brewing, Mailing and Distilling Co, Ltd (1883), 31 
W B 415 (a ease relating to a liquidate! lor whom a guarantee society had 
become surety) 

(/) Simmons v Rose (1860), and Shmp v Wnght (1878), cited in 2 
Darnell s Chancery Practice, 7th ed , Vol IT , p 1456 , and see Dawson v. 
Raynes (1826), 2 Russ 466 , Rational Bank v. Kenney, [1898J I I. R 197 ; 
Shvff v Holloway (1857), cited m 2 Darnell’s Chancery Practice, 7th ed , 
Yol. II., p 1455 

(g) Re Birmingham Biewing, Mailing and Distilling O Ltd , supia 
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Sect. 4,— Discharge. 

831 . So long as the receiver is not m default, a surety will not be 
dischaigod at his own request, unless he has accepted 'be position 
by inadvertence(/<), or can prove underhand practice it which the 
receiver is implicit led (i), or unless it is clearly for the benefit of the 
parties that he should be discharged (h), but he may he discharged 
with tho consent of all patties, including Ins co-surety and the 
receiver, the oidel being made, m cases whore the iccognisance is 
joint in form, without prejudice to the liability of the receiver 
and tho leinammg suiety for past and futme defaults of tin*, 
receive! (7) 

When a iceener has died oi absconded or become baukiupt., 
bis sureties may obtain an oiilei he their discharge on payment 
into court of the balancts which may he certified to be duo fiom 
him i ni). 


Part X. - Managers. 

Hkct. 1- When Ajipontlul 

832 . With a view to I ho pi esei vation of propel ty, it is often 
necessary that the leceiver appointed by the coml should also act 
as managei of a tiado or business. Thus, a manager may be 
appointed of the business of a deceased person pending the con¬ 
stitution of a legal ropiesenfcutivc (n), or a leceiver may be authorised 
to manage tho farms of a testator during the minority of infants tdl 
tenants can be found (o), or to manage the business of a testator 
pending sale in an administration action (p), or when the trustees 


(h) Swam v Smith (1827), cited in 1 Heton, Judgments and Ordojs, 
7th ed , p 77o (where the suiety had become such in In each ol luspartnei- 
ship articles), compare Hunter v Ft mg (1845), 8 I. Eq R 102 

(?) Hamilton v Brewster (1820), 2 Mol 407 

(k) Griffith v Griffith (1751), 2 Yes Sen 400 

(l) O'Keeffe v Armstrong (1852), 2 1 Eh R 115 

(m) Shuff v Holloway (1857), cited m 2 Darnell’s Chanceiy Practice, 
7th ed , Vol II, p 1455 

(n) Steer r Steer (1864), 2 Drew & Sm 311; Ommqtonv Ward (1865), 
34Beav 175, Blackett v Blackett (1871), 241 j T 27G , Be Baker, deceased, 
Biddings v Baiter (1882), 26 Sol Jo 08>. 1 Setou, Judgments and Ordeis, 
7th ed., p 730, compare Spencer v Shaw, [1875] W N 115 It would 
appear that the application lor this puipose is more pioporly made in the 
Piobate Division {Be Fuller, Bearing v Brooks (1885), 54 L J (on;) 694, 
Be Breen, Green v Kmqht, [1895J W X 69, Be Wnqht, Mornsonv. Jones 
(1888), 32 Sol Jo 721 (where a receiver and manager was appointed 
dunng the Long Vacation before probate, notwithstanding that proceed¬ 
ings were pending m the Piobate Division)); and see title Executors 
ani> Administrators, Vol XIV, p 202) 

(o) Re Hemcks, Minors (1853), 3 I. Ch. R 183 

(j>) Be Brooke, Brooke v Brooke, [1894] 2 Ch 600, Re Hodges, Hodges 
v Hodges, [1899] 1 I, R 480, 482 Ramsay v Simpson, [1899] 1 I R, 
194, C. A 
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of the will are not themselves qualified to carry it on and cannot 
agree on the appointment of a manager ( q ). 

833. A manager is frequently appointed for tho preservation of a 
business or property pending litigation as to the rights of the 
parties (r) or pending realisation by sale(s), especially m the case 
of mining properties, where any cessation of business might cause 
serious damage to the mine, or forfeiture of the lease under which 
it is held (it), and, m case of mismanagement, a receiver and 
manager may be appointed even against a mortgagee m posses¬ 
sion ( b ) But the court does not assume the permanent management 
of any business or undertaking (c) 


Sect 1 . 

When 

Appointed 

Pending 
litigation or 
i ealis.it ion 


834. In the case of subsisting partnerships a receiver and Injurtner- 
manager is not appointed unless dissolution is claimed by the writ, shl l )S 
oi the court is satisfied that dissolution is inevitable (d ), if, however, 
the partnership has already determined and tho parties cannot agree 
as to management pending realisation of the assets, the com twill 
appoint a manager for the purpose of winding up(e); and in such 
case a solvent partner is generally entitled to be appointed manager, 
unless there is good reason, on the ground of misconduct or other - 
wise, for excluding him (J). Bo also, in Ihe case of companies, if 


(q) Bart v Denham, [18711 W N. 2 , lie Irish, lush v Irish (1888), 40 
Ch 1) 49 

(r) Sheppard v Oxenford (1855), 1 K & J 491 (where the defendant, sole 
director oi a partnership association, had lelt the count ry after wnt issued) , 
Hall v. Ball (1850), 3 Mac Ac G 79. 91 ; Hargrave v Hargrave (1846), 
9 Boav 549 (partition suit m which plamtiii’s title was questioned), Senile 
v Smales (1855), 3 W K 437 (partition suit in whieh title uas complicated 
and tents in danger ol being lost), Grafton {Duke) v Taylor, Manners 
( Earl)v Taylor (1891), 7 T G It 588 (manager appointed at instance of 
legal moitgageo of landed estates who (leaned to avoid the responsibility 
ot becoming “mortgagee m possession’ ), Howell v Dawson (1884), 13 
Q B D 67, Hyde v Warden (187b), 1 Ex D 309,0 A 

(8) Taylor v Neate (1888), 39 Oh 1) 538, Wilson v. Greenwood (1818), 

1 Swan 471 

(а) Gibbs v David (1875), L It 20 Eq 373 ; Peek v Tnnsmaian Don 
Co (1876), 2 Ch I) 115, Doyle v Dettws Llantwit Collier)/ Co (1876) 

2 Oh D 726, County of Gloucester Bank v Budry Merthyr Steam and 
House Coal Colliery Co, [1895] 1 Ch 629, 0 A , and see title Mines, 
Minerals, anx> Quarries, Vol XX , pp 513, 649, 555 

(б) Rowev Wood (1822), 2 Jac &W 553 

(c) Gardner v. London, Chatham and Dover Bail Co (No I), Drawbridge 
v. Same, Gardner v Same (No 2), Imperial Mercantile Credit Association 
v. Same (1867), 2 Ch App 201, 212; Be Newdigate Colliery Co, Ltd, 
Newdegate v. The Co, [1912] I Ch 468, 472, C A ; Howlands v Evans, 
Williams v. Rowlands (1861), 30 Bcav 302, 310; and see title Mines, 
Minerals, and Quarries, Vol XX , p. 511 
{d) 'IF aters v. Taylor (1808), 15 Ves 10 , Goodman v Whitcomb (1820), 
1 Jac &W 689; Const v Harris (1824), Turn &R 496, per Loid Eldon, 
L C , at pp 518, 619 ; Richards v Davies (1831), 2 Russ & M 347 ; Hall 
v. Hall (1860), 3 Mac & G 79 , Roberts v. Eberhardl (1863), Kay, 148; 
and see 1 "title Partnership, Vol XXII, pp. 77, 78, 102 
(e) Sargant v. Head (1876), 1 Oh 1) 600, Taylor v Neate, supra; 
Lees v. Jones (1857), 3 Jur (n s ) 954 
(/) Wilson v Greenwood (1818), 1 Swan 471 ; Sargant v. Read, supra ; 
Collins v. Barker, [1893] 1 Ch 578 , see title Partnership, Vol. XXII., 
p. 78. 
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Receivers. 


Shot, l. there is no properly constituted governing body, or such dissension 

When among the directors that the business of the company cannot be 

Appointed, carried on to advantage, a receiver and manager may be appointed 
until a general meeting can be held and a proper governing body 
constituted (g). 

As between 835 As between co-owneis of land, whether joint tenants or 
co-owners tenants in common, it was formerly held that a receiver, and a 
jo) turn a managei, could not bo appointed unless a case of actual 
exclusion weie made out (k) Now, however (t), it is thought that a 
manager may be appointed in a proper case, either for the mtenm 
preseivation of the pioperty or with a view to sule(/;). 

Mining In tho ease of mining juopeity, the working of th“ mines must be 

property regarded as a trade or business carried on by the co-owners in 
partnership (l), and a managei is not appointed except for the 
purjiose of dissolution (m). 

At the 836- At the instance of an mourn hi uneei a receiver will not be 

instanceoi authorised to act as managei, unless the goodwill or the business is 
mortgagees expressly or impliedly included m the seem it) (n), or unless it is 

( g) Fealheistone v Cooke (187.'!), L R 16 Eq 298,301, Tunic Auxiliary 
Co v Vickers (1873), L K 16 Eq 303, anil see title. Comimni.es, Vol V, 
p 251 

(h) Sandford i Ballard (No 2) (1864), 33 Iloav 401 

(t) Having regard to tho Judicature Act, 1873 (36 & 37 Viet c 66), 
s 25 (8) 

(h) See Porter v Jjope* (1877), 7 Oh I) 35S 

(l) Jeffery* v Smith (1820), 1 Jao A \Y 298 

( m ) Roberts v, Eberhuidt (1853), Kay, 118, and see title Minks, 
Minkrais, and Quarries, Yol XX , pp 511—013 

(») A manager was ictusod m IVhillu/ v Chullis, [18!)2| 1 Oh 64, C A 
(whi'ie a hotel keeper, to whom tho landioid had agiecd lo giant a new 
lease on Ins iebuildmg tho hotel premises, gave a eliaige on the agieement 
and on the hotel and buildings to be erected theieundev) In the following 
cases a reeeivei and managei si as appointed —Truman A Co v Red quire 
(1881), 18 Ch I) 547 (moitgage to biewois oi licensed premises, together 
with the tiadc fixtures, goodwill and luenees), Taylor v Sopei (1890), 
02 L T 828 (wheie the Ineweis’ moitgage was m similar teims). Re 
Victoria Steamboat*, Ltd , Smith v. Wilkinson. |1H97] 1 Ch 158 (debenture 
of a trading company ehaiging its undet taking and all its piopcity). Peek 
v Tinismtnan hon Co (1876), 2 Eh I) 115 (debentme ol a mining com¬ 
pany . barging all the leal and personal estate, assets, plant, machinery 
and eflects ot the company), Bakin* v Jbohon (Peicy) & Sons, f 1891 j 
1 Ch 133; Edwmdi v Standout Rollinq Stork Syndicate, [1893J 1 Oil 574 
(debentures of a trading company chaigmg all its pro}»eity whatsoevei and 
whomsoever, both piesent and flituie) Campbell v Lloyd’s, Barnett's and 
Bosanquet's Bank, LUl (1889), [1891] 1 Ch 136, n (mortgage ot freehold 
and leasehold pieimses and collieries and of loose and fa.\ed plant), County 
of Gloucester Bank v. Rudry Meithyr Steam and House Coal Colliery Co, 

11895] 1 Ch 029, 0 A (moitgage of land, mines, beds and seams of coal, 
and all buildings and elections, fixed motive powei, plant etc ); Re Leas 
Hotel Co, Salter v. Leas Hotel Co, [1902] 1 Ch 332 (debenture charging 
all the buildings, property, stock-in-tiaile, furmtiue, chattels and effects ol 
an hotel company), Fairfield Shpbitildinq and Enqmeennq Co, Ltd. v 
London and East Coast Express Steamship Co , Ltd, [1895] W N. 64 
(statutory mortgage ol a steamship), Re Boynton (A.), Lid , Hoffmann v. 
Boynton (A.), LUl, [1910] l Ch 519, 520 (debenture chaigmg all tbo 
property and assets of an hotel company), Chaplin v Young (1862), 6 
L T. 97 (mortgage of a newspaper) and see titles Companies, Vol V., 
p 380 ; Mortgage, Vol XXI, p. 262 
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essentia] to the preservation of the security that the business should Sect. *• 
be kept on foot(o). The appointment of a manage) of a business at When 
the lnbtnnce of an incumbrancer is made solely with a view to the Appointed, 
realisation of the seemltv by the sale of the busimss as a gang ™~ 
concern(;/). An liicuiuhi.uicei is only entitled to a s.i!c» of what is 
included in his secunty, and if the husmess is not included in the 
security the couit has no jurisdiction to appoint a manegei ( q ). 

Thus, dobcnture-holders of a company incurpointed tor a public incum- 
purpose are not entitled to u sale and consi(piontly cannot obtain ^libinder 
the appointment of a manngei (;). Wheie (lie management of a taking.™ 61 
public undertaking is entrusted by Act ot l'mlmmuit to eeitam 
persons with defined powers, a mamigei cannot be appointed at the 
instance of a mortgagee (s), unless, peihaps, the peinimH on tousled 
with the management act unieasoii.ihly or peiveisely ( t), or have 
interests which umthet with their dulv(a). 

837 In the case of iailwa> companies, however, it is now Croliiors of 
provided by statute that a judgment cieditoi may obtain the rall ' vay 
appointment, il ncccssan, of a manage) ot the, undertaking us well tomi ’ a,11C8 
as of a rocenei (//). Such an appointment is considend necessary 
wlienevei the appointment of a icceivi 1 alone would lead t,o a 

(o) Count!/ of Gloiui*trr Haul v Radii/ Meithyi Strum and House Coni 
Colhen/ Co, 11805] 1 Ch 029, C A, pet Cinimhy, to.) . iV«A v 
Tnn^nunon lion C o (1870), 2 Ch I) 111. per Jksssl, M H 

(p) (inilinei v London, ( hatham and Ihier Rod Co (No 1), Drawbridge 
v Same, 6 ( 0 dnei v Home (No 2), Impenal Oirdil Meieanhle Association 
\ Some (1807), 2 Ch App 201, 21 2, pel ('aii:ns, LJ , Securities and 
Piopei/ies Cot poiation, Lid v Hiiqhlon \lhiimbia, Lid (1803), 62 L J. 

(on) 506 7iV \iudiqate ('ollieiq Co, Ltd, Seirdequte v The Co, [11)12] 

1 (Hi 468, 472, C A 

(q) 11 hitlei/ v Challis, | ]8“21 1 Hi 64. I 1 A ; lie 1 ulonn Steamboats, 

Ltd , Smith v IPif/i oisoii, [18*17 j 1 < h 158; lie Lens Hotel ('o , Sailer v Leas 
Hotel Co , [1002| 1 ('h 332; bee Hidm v laijloi (1807), 15 Ves 10 (where 
tlio appointment ol a manager was refused pailly on the gjound that the 
plaintili in his capacity as mmtgacpo was suing lor forced omuc only, and 
not foi sale) 

(r) Omdnei v London, ( hatha in and Dora Kail Co (No 1), Ditiw- 
bndqe v Same, Oindner v Same (No 2), Jmpenal Credit JUeicanhle 
Association v Same, supia , Bhihei v 11 oh and Kbser Watcncorhs Co 
(1889), 41 (,'h I) 390, Mat shall v South Staff ordshue Tiamwai/b Co, 

[189r>]2('h 36, C A. ovcuuling Hope \ (’roi/don and A oi wood Tramways 
Co (1887), 34 Ch i) 730, and liaittett v 1 Vest Mehopohian Tiamways Co , 

11893] 3 Ch 437 , [1894] 2 Ch 286 , see Peqge v. Neath District Tramways 
(to , [ 18951 2 Ch 508 , Re Cn/stal Palme Co , Foe v Cn/sfal Palace Co , 

(1911), 104 L T 898, 0 A * 

(s) Fripp v Chord Rail Co, Flippy Bndqeirater and Taunton Canal 
and Slolfoid Rail and Uaibom Co (1803), 11 Hans 241 , I’otts v Wain irk 
and Buminqham Canal Saviqation Co (1853), Kay, 142, Ames v lliihrn- 
hendllock (Trustees) (1855), 29 Beav 332, DeWiulonr Huron Cot pond ion 
(1859), 26 Beav 533, 542 (ihe case of a statutoiv <oi poiation maiket), 

Gardner y London, Chatham and Docei Rail Co (No 1), Jhawbndqe v. 

Same. Qaidnei y Same (No 1 ), Jmpenal Cndit Meieanhle Association y 
Same, supra 

( t) Caimiehaely. Qieerwck Harbom 1 itolers. | IDiOJ A 0 274. 

(a) Flippy Chard Rail Co , Fnpp v 7?/ ulqcwater and Taunton Canal 
and Stoljord Rail and Jhvbovi Go , supra 

(b) Railway Companies Act, 1867 (30 & 31 Viet c 127), s 4, made per¬ 
petual by stat (1875) 38 & 39 Viet o 31; and see title Railways and 
Canals, Vol XXIII, pp 765 et s eq 
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Receivers. 


Shot. 1. 

When 

Appointed. 


I.andloid. 


Business 

abroad. 


stoppage of the working of the railway (c), and the appointment 
extends to the whole of tlio unde (taking of the company, even 
though tlio railway is but a small poition of such undertaking and 
is authoused by the Act of soino other company (d). The court 
will not appoint a second manager at the instance of a second 
judgment creditor, so long as the first appointment has not been 
discharged (e). A directoi or other official of the company is 
nominated as manager unless there is reason to behove that the 
undertaking is not being honestly or fairly conducted; but he acts, 
of course, as tlio officer of tlie court thenceforward (/), his duty 
being to pi ovule for the woikmg expenses and other proper out¬ 
goings of the laihsay, and subject thereto to apply his receipts m 
payment of the debts of the company under the dnection of the 
court (<i). 

838. Though a lessor, as such, has not usually sufficient interest 
in tho business earned on by Ins lessee on the demised premises to 
justify the appointment of a manager, yet m partuulai cases he 
may be ablo to show such an interest as rendeis it just and con¬ 
venient that a receiver appointed at Ins instance should be autbonsod 
to koep tne business on foot so far as may be necessaiy for his 
protection as landloid (h) 

839. A manager may be appointed of a trade or business carried 
on abroad ( i). 

(r) Re Manchester and Milford Rail Co, Ex parte Cumbrian Rail Co 

(1880), 14 Cli D 045, n. A, 

(d) Re East and West India Dock (Ur (1888), 38 Oh D 576, 0 A. 

(?) Re Mersey Rad Co (1888), 37 Oh D 610, C A 

(f) Gardner v. London, Chatham and Dover Rail Co (No l), Drawbridge 
v Same, Gardner v Same (No 2), Imperial (Judd Mercantile Association 
v Same (1867), 2 Cli App 201, 211 , Re Manchester and Miljoid Rail 
Co, Ex parte Cambrian Rail Co, supra, at p 655, Re Eastern and 
Midlands Rail (Jo (1890), 45 Cb I) 367,375, 0 A ; Re Mersey Rail Co, 
supra, at p 611 

(g) Railway Companies Act, 1867 (30 & 31 Viet c 127), s 4, Re 
Wrexham, Mold and Connah's Quay Railway, [1900J 2 011 436 As to 
the distubution of receipts, see Re Liskeaid aiul Caradon Railway, (1903] 
2 Ch 681. 

(h) Thus, where biewers had demised licensed premises to a lessee, 
taking covenants fiom him to do nothing that might endanger the licences 
and to suirender them on the determination of the tenancy, and tho lessee 
had threatened to vacate the pi onuses, the receiver appointed at the 
instance of the lessors, pending t»al of their action for recovery of possession, 
was authorised to take possession of the licences, to keep the premises open 
as an hotel, and to do all such acts as might he necessary loi that purpose 
and foi the purpose of piesexvmg the licences iiom usk of forfeiture 
(Leney <£ Sons, Ltd v Callingfiain and Thompson, 119081 IK B 79, C A , 
modifying the form of order m Chaiuiiglon dt Co , Ltd v Camp, J1902] 
1 <'h 386, and Whitbread & Co v Gram (1907), 23 T. L It 462, which 
had gone to the extent of ordeiing delivery to the receiver of all books 
ami papers Hating to the lessee’s biiMness, and antliousmg him to appoint 
some lit pei son to eanv on the business under ins supei vision) 

(i) (odnngton v Johnstone (1838), 1 Beav 520, liunbury v Danbury 
(1839), 1 Beav 318, 331, 336 ; Sheppard v. Oxenford (1855), 1 K. & J. 491, 
501, Re South Western of Venezuela (liarquisinielo) Rail Co , [1902J 1 Ch. 
701 Re lluinac Copper Mines, Ltd, Matheson & Co v The Co,, [1910] 

w n m 
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Sect. 2 .—Effect of Appointment 

840. The appointment of a manager by the court does not 
dissolve or annihilate any existing firm or company, but it takes the 
conduct of the business out of the hands of those who previously 
carried it on and vests entn o control in the manager (k). 

In no case is a manager appointed by the comt to be regarded as 
tho agent or servant of the individual, fiun, or company whom he 
displaces (l). 

841. Though a n smvci and manager appointed by the couit 
acts as an officer of the court, he does not ueeessauly, by eairying 
on the business, dispossess the previous owner or occupier of the 
business premises, unless, perhaps, wheie he has taken possession 
by direction of the court. He is to be regarded rather as a custodian 
or caretaker on behalf of the owners. Thus, ho cannot resist a 
distraint foi poor late, some portion of which is due in respect of a 
period before his appointment (wi), nor can he insist on a con¬ 
tinuance of a supply of gas or electricity to the premises without 
paying arrears due to the companies who supply it (n ). 

842. The appointment of a manager in a debenture-holders' 
action, since it effects a change in tho personality of the employer* 
operates as a notice of dismissal to the servants of the company (o), 
and may give rise, in the case of any sei vant whose services are not 
letained by the manager, to a claim against the company for 
damages for wrongful dismissal or breach of contract (p), but it 
does not affect the position of dnectors or disentitle them to their 
oidinary remuneration ( q ). 

(k) Moss Steamship Co, Lid v Whinney, [19I2J A C 251, Minfoid 
v Curse, [1912J 2 I R 245, 273; Parsons v Sovereign Bank of Canada 
(1912), 29 T L E 38 , and seep 403, ante 

(?) l)e Gielle, lloitdiet <£• Co v Bull (1894), 10 K 97; Bait, Boulton and 
Hayward v Bull, [1895] 1 Q B 270, 279, C A , Be Bewdigate Colliery Co., 
Lid , Bewdegate v. The Co , [1912] 1 Ch 468, 470, C A Service of a 
bankruptcy notice on a receiver and manager appointed in a paitnciship 
action is not good seivice within r 260 of the Bankiuptcy Rules, 1890, as 
having been made on a person having tho control or management ot tho 
partnership business (Be Flowers do Co , [1897J 1 Q B 14, C A ). 

(m) Be Marriage, Beave A Co , North of England Trustee, Debenture and 
Assets Corporation v. Marriage, Beam & Co , [1896] 2 Ch 663, C A , dis¬ 
tinguishing Bichards v Kidderminster Overseers, Bichards v Kidderminster 
(Mayor), [1896] 2 Ch 212 (wheie the receiver and manager had been 
appointed out of court undei the piovisions of a debenture trust deed); 
and see Be Montmorency v Pratt (1849),, 12 I Eq R 411 

(n) Paterson v. Oas Light and Coke Co , [1896] 2 Ch 476, C. A., Huscy 
v. London Electric Supply Corporation, [1902] 1 Ch 411, C A 

(o) Bcid v. Explosives Co (1887), 19 Q B 1) 2G4, C A , though not 
necessarily of all servants (Rad v Erplosives Co , snpia, at p 269; Parsons 
v Sovereign Bank of Canada, supra, at p 40), see also Midland Counties 
District Bank, Ltd v Attuood, [1905] 1 Ch 357, 362, Robinson Printing 
Co, Ltd v Chic, Ltd., [19051 2 Ch 123, 134, Measures Brothers, Ltd v. 
Measures, [1910] 2 Ch 248, 256, C. A ; and see titles Companies, Vol V, 
p 381; M vster and Servant, Vol XX , p 95 

(p) Reid v Explosives Co , supra , Measures Brothers, Ltd v. Measures, 
[1910] 1 Ch 336,344; Parsons v. Sovereign Bank of Canada, supra But 
dism issal by a receiver does not release a servant from covenants against 
trade competition which have been imposed for the protection of goodwill 
(Welstead v. Hadley (1904), 21 T L. R 165, C. A.). 

(g) Re South Western of Venezuela (Bargummeto) Rati. Oo. t [1902] 1 Ch. 
701. 
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Biot. 2 . 
Effect of 
Appoint¬ 
ment. 

Ab regards 

trade 

contracts 

Duration of 
office. 


Power of 
carrying 
on business 


Protection of 
goodwill and 
assets. 


Delivery of 
books 


It would seem that the appointment of a receiver and manager 
of a business would not generally operate to determine trade 
contracts (r). 

843. As a rule the same person is appointed both receiver and 
manager (s), but the office of manager, in view of the power of 
expenditure with which lie is invested, is generally limited in point 
of time ( t), according to the modern practice, to three mon'hs. 

Sect. 3 — Powers. 

844. The manager, by virtuo of his appointment, has power to 
buy and sell, to discharge outgoings, to engage and dismiss workmen 
and servants («),to provide foi the payment of current expenses (a), 
and, unless expressly prohibited, to enter into frosh contracts in the 
usual course of business (b). He must carry on the business in the 
usual way, but without enteiing into any speculative dealings (c) or 
undertakings m which his personal interest may conflict with his 
duty ( d ). 

It is his duty to preserve the goodwill as well as tho assets of the 
business, and ho is not allowed, therefore, as a rule, to disregard 
contracts entered into before his appointment, even though the 
assets could he loalised to much greater advantage if contracts 
were disregarded (e ), but the couit does not sanction tho borrowing 
of large sums of money to complete contracts from w’hich no direct 
piofit can result f/). For the protection of goodwill a receiver and 
manager may properly bind his employees, within legal limits, not 
to compete in business (g). A receiver and manager appointed by 
the court on behalf of secured creditors has no power in the course 
of business to charge the assets in favoui of unsecured creditors so 
as to give them priority, nor will he be estopped from denying the 
validity of his act, if he gives such a charge ( h ). 

845. A receiver and manager is entitled to an order for delivery 


(r) Parsons v. Sovereign Bank of Canada (1912), 29 T. L R 38, at pp 39, 
40, see Be British Tea Table Co. (1897), Lid, Pearce v The Co (1910), 
101 L T 707 (payment of solicitor out of money in his hands) 

(sj Collins v Barker, [1893] 1 Ch 578, 585. For an instance iu which 
different peisons were appointed, see Tempest v. Ord (1810), 2 Mer 55 

(t) Bay v. Sykes, Walker & Co., Ltd. (1886), 55 L. T. 763. 

(u) Welstead v Hadley (1904), 21 T. L. R. 165, C A.; Taylor v. Neate 
(1888), 39 Ch D. 538; Howard v Danner (1901), 17 T L R 548 

(a) Be Manchester and Milford Bail Co., Ex parte Cambrian Bail Co. 
(1880), 14 Ch D 645, 648, 653, f A 

(b) Tho powers of management are often limited to contracts subsisting 
at the (late of appointment ( Strapp v Bull. Sons & Co , Shaw v London 
School Board, [1895] 2 Ch. 1, C A ), or to contiacta not involving moro 
than a certain expenditure ( Taylor v. Neate, supra, at p 545) 

(c) Taylor v Neate, supra, at p. 544, Be British Power Traction and 
Lighting Co, Ltd., Halifax Joint Stock Banking Co , Ltd v. British 
Power Traction and Lighting Co., Ltd (No 2), [1907] 1 Ch 528, 535 

(d) Be Eastern and Midlands Bail Co (1890), 90 L T Jo 2u 

(e) Re Newdigaie Colliery Co., Ltd, Newdcgate v The Co, [1912] 1 Ch 

468, C. A. _ 

(/) Be Thames Ironworks Shipbuilding and Engineering Co., Ltd., Farm a 
v. The Co. (1912), 106 L T 674. 

(g) Howard v. Banner, supra. 

(k) Moss Steamship Co, Ltd . v. Whinney, [1912] A. C. 254, 266, per 
Lord Atkinson. 
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of all books relating to the conduct of the business (/); but a receiver 
and manager appointed in a debenture-holders’ action cannot insist 
on retaining such books as against a liquidator, where the business 
and management have come to an end (A). 

846. A manager is frequently authorised to appoint a sub¬ 
manager or to employ agents to conduct the business under his 
supervision (l). 

847. A manager is authorised to borrow money when lequired for 
the proper conduct ot the business (m), and to give a first chaige on 
the assets foi the amount (a); but m general he has no power 
to chaige assets except by leave of the court (o), and borrowing will 
not be sanctioned, even for the completion of existing contiacts, 
if it is appaieut that no direct profit can lesnlt (p). 

A manager is also often authorised to advance money of his own 
foi the purpose of the business, and in such *case the court 
geneiallv gives lmn a charge on the assets foi the amount of the 
advance with interest at 5 per cent .{q), but expenditure on any 
particular object will not be sanctioned unless the court is satisfied 
that it is likely to promote an advantageous sale (i). 

Sect. 4 .—Right to lade Minty. 

848 A manager is entitled to an indemnity out of assets 
against all expenses and liabilities propeily incurred in the execu¬ 
tion of his duty (s), and he may enforce such indemnity even after 
his discharge (t), and expenses and liabilities bond fide incurred in 
the ordinary course of business are puma fane treated as having 
been piopuily mcuired(a); hilt a leceiver and manager who has 

(i) 1 Seton, Judgments and Orders, 7th ed , p 728, Ree p 390, ante 

{lc) lingel v South Metiopoldon Brewing and Bottling Co, [1892J I Oh. 
442, Boehm v Gooitall, [ 1'JllJ 1 Oh 155, 156 

(l) See the oideis m Potter v Cot Ml (1899) and Ticby v Tilley (1900), 
set out in 1 Seton, Judgments and Oideis, 6th ed, pp 756—757 (see 
7th ed , p 731), Be Hands, Mmon (1853), 3 I Oh It 183,185 

(m) Lalhom v Giccnwnh Ft t ty Co (1895), 72 L T 790, Milward v. 
Avdl and Smmt , Lid , [1897] W N 162 

(w) He Butt It Power Tiaitwn and Liqhtmg Co, Ltd, llalijax Joint 
StocL Balding Co, Ltd v Bntnh Powet Ttaction and Lighting Co, Ltd, 
[1906) 1 Ch 497, He <lln-dn (Joppa Mines, Ltd, English Electio- 
Metallurgical Co , Ltd v Gin.dir Coppei Mines, Ltd , [1906] 1 Ch 365, Hi 
Boynton (.1 ), Ltd, Hoffmann v Boynton (A), Ltd, [1910] 1 Ch. 51!*, 
Boehm, v Goodull, [1911] 1 Oh 155, He Newdiqate ('olliety Co., LUl, 
Newdeqate v The Co, [1912] 1 Ch 468,*474, C. A 

(o) Moss Steamship Co , Ltd v Whtnney, [1912] A 0 254 

(p) Be Thames 1 wnworks Shipbuilding and Engmecitnq Co , Ltd,, Farmer 
v The Co (1912), 106 L. T 674 

(q) He Bushell, Ex parte Jzaid (No 1) (1883), 23 Oh 1) 75, 80, C. A. 

(r) ,Securities and Piopeities Corporation, Ltd v Brighton Alhambra, Ltd. 
(1893), 62 L J (cu ) 566. 

(«) Bud, Boulton and Hayward v Bull, [1895] 1 Q. B 276, C. A., Strapp 
v Bull, Sons ifc Co , Shaw v London School Board, [1895] 2 Ch. I, C. A.; 
see Scott v Nesbitt (1808), 14 Ves 438, 444 , Fraser v Buigess (1860), 13 
Moo. P. C C 314, 344 ; and see title Companies, Vol V, p 381. 

(() Levy v Davis, [1900] W N 174. 

(a) Be British Power Traction and Lighting Co , Lid, Halifax Joint 
Stock Banlcmq Co , Ltd. v. Bntish Power Traction and Lighting Co., Ltd, 
supra, at p 505. 
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made default in paying into court a balance found due from him 
cannot pro tanto claim an indemnity without making good the 
default (b). The indemnity is in all cases limited to the assets 
under tho control of the court (c). 

If he incurs liabilities to any extent without the previous sanction 
of the court or m excess of the limit of any borrowing powers con¬ 
ferred on him by the court, he is not entitled to an indemnity 
unless he satisfies the court that such liabilities were in each case 
properly and reasonably incurred, and that he was justified in 
incurring them without first applying for leave; it is not sufficient 
for him to Bhow that they were incurred bond fide and in the 
ordinary course of business (d). 

The creditors of the receiver and manager will be entitled to be 
subrogated to him in respect of any light of indemnity he may have 
against the assets (c), unless it appears that he did not intend to 
pledge his credit and that they did not rely upon it(/); but they 
can have no better right than the receiver himself, and if, in conse¬ 
quence of default in paying in his balances, the receiver is entitlod 
only to a partial indemnity, the creditors must look to the receiver 
personally for any balance of their debts which they are unable to 
recover out of assets ( g). 

Suct. 5 .—Remuneration and Discharge. 

849. The remuneration of a manager is paid m the same way 
as that of a receiver, either by a percentage on gross receipts, or 
by an annual salary, or by a lump sum (h) , and, as in the case of 
a receiver, additional remuneration may be allowed for extra¬ 
ordinary services outside the noimal scope of his employment ( i ) 

The manager of a West Indian estate, though not entitled 
during his absence from the island to chaige commission, is yet 
entitled to be allowed all such sums as ho has reasonably paid to 
others to whom he has entrusted the management (j ). 

(b) Ee British, Bower Traction and Lighting Co , Ltd , Halifax Joint 
Stock Banhnq Co, Ltd. v British Power Traition and Liqhtinq Co , Ltd, 
[19101 2 Ch. 470 

(c) Boehm v Goodall, [1911] 1 Ch 155 

(d) Be British Power Traction and Lighting Co, Ltd, Halifax Joint 
Stock Banking Co , Ltd v British Power Traction and Lighting Co , Ltd , 
[1906] I Ch. 497 ; Be British Power Traction and Lighting Co , Ltd , Halifax 
Joint Stock Banking Co , Ltd v Butish Power Traction and Lighting Co , 
Ltd (No 2), [1907] 1 Ch 528 ; Jfe London United Breweries, Ltd . Smith v 
London United Breweries, Ltd, [1907] 2 Ch 511 Ab to tho personal 
liability of a manager on contracts enteied into by him, see p 402, ante 

(e) Be British Power Traction and Lighting Co , Ltd, Halifax Joint Stock 

Banking Co., Ltd. v. British Power Traction and Lighting Co., Ltd , swpra, 
Be London United Breweries, Ltd., Smith v. London United Breweries, 
Ltd, sv/pra. * 

If) Re Boynton (A ), Ltd., Hoffmann v. Boynton (A ), Ltd., [1910] 1 Ch 
519 

S Be British Power Traction and Lighting Co, Ltd, Halifax Joint 
Banking Co., Ltd. v. British Tower Tiaction and Lighting Co., Ltd., 

supra. 

(h) Be South Western of Venezuela ( Barquisimeto ) Bail. Co, [1902] 1 Ch, 
701, 703. 

(i) Harm v Sleep, [1897] 2 Ch. 80, C A. 

{}) Forrest Blues (1816), 2 Mer. 68, 69, 
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850. The rules applicable to the discharge of a receiver apply 
equally to the discharge of a manager, and where the two offices 
are combined in one person, as is usually the cafe, his powers of 
management may be discharged by order of the court without 
affecting his position as receiver (k), or leave may be given him to 
vacate the business premises (l). Such an order is not, however, 
often required, for powers of management come to an end auto¬ 
matically at tho expiration of the limited period for which they aio 
granted, unless they art* ovpieHsly renewed (in). 

(k) Morn* v Baker (1903), 73 L J (cn ) 143 

(?) Re Man/port Hematite Iron ami Steel Co , Cumberland Union Banking 
Co v Mati/port Hematite lion and St-el Co , [18021 1 Ch 415, 420, 426; 
Re London United Bieueucs, Ltd, Smithy London United Biewenes, Ltd, 
[19071 2 Ch 511,512 

(to) Danes \ Vale of Evesham Presences, ltd (1895), 43 W li 610. 
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RECREATION GROUNDS. 
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Part I.—Central and Local Registration 

Authorities. 


Sect. 1 .—The (inieial lieijisto. 

Sub-Sect 1 .—The Offhe 

851. The General Register Office is the name of the office 
provided for keeping a register of all births, marriages, and deaths 
in England (a), and it may lie situate in any place which, m the 
opinion of the Treasury, is most convenient for the piu pose (ft) 
The appointment of the oflicials, clerks, and servants necessary to 
carry on the business of the office, and their salaues(c), are under 
the direction of the Treasury, or of the Registrar-General subject to 
the approval of the Treasury (d). 

852. At the General Register Office are kept the certified copies 
of the registers of births, marriages, and deaths m England and 
Wales since the 1st July, 1837 (e); the returns of buths and deaths 

(a) Births and Deaths Regulation Act, 1836 (6 & 7 Will 4, c 86), s 2. 
Foi the history of (he legist ration of lutths, marriages and death-, in 
England, prior to 1887, see Hammiek, Mamage Law of England; and 
see title Evidence, Vol XIII, p 5.5:1 

( b) General Register Office Act, 1852 (15 & 16 Viet c 25) Every office or 
place where any registers, being, m the custody of the Registrar-General, 
are deposited under his direction is deemed to be part of the General 
Register Office (Non-parochial Registers Act, 1840 (3 & 4 Viet c 92), 
s 3) 

(e) As to the mode of providing payment, see the Public Revenue and 
Consolidated Fund Charges Act, 1851 (17 & 18 Viet, c 94), ss 1, 6, 7 , and, 
as to the Tieasuiy, see title Revenue, pp 530, 510, po4. 

(d) Buths and Deaths Regulation Act, 1836 (6 & 7 Will 4, c 86), 
b 3 The regulation of then duties is undei the ducction of the Local 
Government Boaid, m of the Registi Ji-Geneinl, subject to the approval 
of the, Local Government Boaid {ibid , s 5, lint ha and Deaths Regula¬ 
tion Act, 1874 (37 & 38 Viet c 88), s 44 ; Local Government Act, 1871 
(34 & 35 Viet c 70), s. 2, Sched I.) 

(e) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, c. 86), s 2. 
From 1837 to 1874 registration ot births and deaths was voluntaiv. 
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on board His Majesty’s ships and on board British vessels (/); 
the registers of births and deaths in the Ionian Islands (g); a large 
number ot non-parochial regi k*rs(//); the Army l!cturns(»), the 
registers of mamages of Bnlish subjects in foteign count]ies 
solemnised by Butish consuls or other marriage ollu*eis(/i); the 
registeis of man'ages in India solemnised in the presence of 
registrars and licensed mmisteis(f); the registers of nun iages of 
British subjects solemnised m the Ionian Islands (m); the register 
of coi tilled places of woislnp (>/); the .Fleet registers, miscellaneous 
home and foieigu registers, and the register of marriages of British 
subjects solemnised on board His Majesty’s ships (o). 

Sen-S ect 2 —The Heqistrar-Gninnl 

853 The llegmti at -General is appointed by the Crown uuder 
the Croat Beal of the United Kingdom (p), and is subject to such 
legulations as may from time to time be passed by the Local 
(jovernmenl Board lot the management of the General Register 
Oltice (q). 

the B'rths and Deaths Reg'Stiatiori Ad, 1874 (87 & 88 Viet e 88), made it 
rompulwuy A detailed list ot all legmieis documents and iccoids kept 
at the ({cmml Register Olhce may be oblaiued Inc of charge lrom tlie 
KoL'Htiai-i .eneral 

{/) l 1 'oi the legislation of births and deaths at sea, see pp 457 el seq , 

pohl 

( g ) See title Evidence, Vol XIII , p 585 

(7i) r l hose were deposited in the custody of the Registiar-Ceneial m 
consequence oi the Non-paioclnal Ro> isiers Act, 1810 (8 & 4 Viet c 92), 
and the births and Deaths Registration Act, 1858 (21 & 22 Viet c 25); 
and see title Evidence, Vol XIII, pp 588, 639 

(<) Pot the registralion ol marriages of otheeis and soldieis abroad, see 
note (d), p 454, ;w4, loi theiegistiation ol births and deaths with reference 
to troops abroad, see p 45S, /ant The Army Returns mcludo many 
regimental, garrison and station registers, and chaplains’ returns 

(A) As to tlie registration ol mairia;es aluoad, see pp 454 el seq., post 

(/) These regains itlei onlytosueli mamages as to which the Govemor- 
Goneral m Cmnml consulets it desirable that evidence should bo trans¬ 
mitted 1 o England, and do not include mamages solemnised by clergymen 
ol ther'liun h ol England ('ertifieaios of baptisms, marriages and burials 
ol European British subjects m India since 1(>98 may be obtained at the 
India Olhce, and see titles Evidence, Vol XIII, p 535; Husband and 
Wife, Vol XVI, p 307 

(to) 1 e , a record of mamages of British subjects solemnised between 
1861 and 1864, alter which date the protectorate was relinquished by 
Gieat Britain 

(m) It i8 the duty of tlie Registrar-General to make and print lists of 
all chapels and registered buildings, to kfcep the returns of certified places 
of worship, and to allow seaidies m such ietums (Marriage Act, 1836 (6& 7 
Will 4, e 85), ss 18, 35, Mamuge and Registration Act, 1856 (19&20 
Viet c 119), s 24, Places of Religious Worship Registration Act, 1856 
(18 & 19 Viel e 81), ami see titles Charities, Vol IV, p 245, 
JbU'CULM ASTIUAL L vw, Vol XI, p 817 

(o) As to the legislation of mamages oil His Majesty’s ships. Bee 
pp 154, 455, pod, and see titles Husband and Wife, Vol XVI, 
p 296, Royal Forces 

(/>) Bntlis and Deaths Regetiation A<t. 1886 (6 & 7 Will 4, c. 86), s 2 
His salary is a bum not exceeding £1,200 a year (Bntlis and Deaths 
Registiation Act, 1858 (21 & 22 Viet c 25), s 4). 

(a) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, o. 86), s 5 
Local Government Aet, 1871 (34 & 35 Viet, o 70), s. 2, Sched I , and 
see title Consthutional Law, Vol VII, p. 104. 
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REGISTRATION Of BlRTHS, MARRIAGES, AND DEATHS. 

854. It is the duty of the Registrar-General generally to supervise 
and direct the registration of births, marriages, and deaths in 
England and Wales (/); and to make, subject to the appioval of the 
Local Government Boatd, regulations for the management of the 
General Register Office and for iho staff thereof, and for the super¬ 
intendent registiars, legistrars, and deputy registrar 0). Much 
regulations have the same foicc as if they were enacted by Act of 
Parliament ( t ). 

855. The Registrar-General is also responsible for the custody 
of all registers and records deposited at the General Register Office, 
and he must cause indexes to he made of all the registois and 
recoids in his custody (a), and all ceitified copies of entries given at 
the General Register Office to be bealed with the official seal of the 
General Regis tei Office (b). 

856 Jt is the duty of the Registrar-Henna! to cause to be 
printed (t), and to furnish to every superintendent registrar for the 
use of the registiais under his bupountendenco, and to eveiy 
person on whom the duty of registering maiii.iges is impostd, 
including marnage and consular officers abroad, a sufficient number 
of register books loi making entries of all biiths, mamages, and 
deaths, and of forms of cei tilled copies theieot (d), and to pi ovule, 
fm the use of the registrars for the custody of Hie registers, strong 
non boxes fitted with locks and two keys for each lock (<■’). 

857. The Registrar-General must appoint the days on which 
the certified copies of entiles of biiths, tnairiages, and denths are 
sent quarlcily m every year, by eveiy registiai and by every 
person whose duty it is to register maiimges, to tlio supeiintondont 
registrar of the disl.net (/), and by eveiy superintendent registrar 

(r) He may appoint an assistant, by writing undoi bis hand mbjoct to 
the approval of the Treasiuy, to act m the case of illness (Bnflis and 
Deaths Regishation Act, 1837 (7 Will 4 & ] Viet c 22), s 15) 

(s) Births and Deaths Registration Act, 1830 (0 A 7 Will 4, e. 80), s 
Births and Deaths Registration Act, 1874 (37 A 38 Viol r 88), s 44 

( t ) Biiths and Deaths Registration Act, 1874 (37 A 38 Viet c 88), s 44 

(а) Births and I)eat!)R Registration Act, 1830 (6 & 7 Will. 4, v 86), 
a. 37 

(б) Ibid., s. 38 

(r) Ibid., s. 17 ; and see p. 445, past 

(d) Births and Deaths Regulation Act, 1836 (6 A 7 Will 4. c 86), 
ss. 18, 30 (clergymen of the Chinch of England, rogislmng ohie«.rs of the 
Society of Fi lends, ami secictarft's of synagogues); Mama,go and Regis¬ 
tration Act, 1856 (19 A 20 Viet o 119), s 22 (secretaries of West London 
Synagogue and synagogues connected therewith), Ruths and Deaths 
Registration Act,, J8 50 (6 At 7 Will 4, c SO), b 17, and Mamagc Act, 1836 
(G & 7 Will 4, o 85), s 23 (icgistrais of mamagc), Marnage, Act, 1898 
(61 & 62 Viet e 58), s 7 (2) (authorised persons or trustees and govamng 
body (including m the ease of Roman Catholic registered buildings the 
bishop or view-central ol the diocese (ibid , s 1(3)) of nonconformist 
rcgwtimi buildings m which mamages may be solemnised without the 
presence of a legutrai) Marnage register books, except in the case of 
registrar of marriage, must be supplied m duplicate (ibid , s 7 (2)); and, 
as to the icgtsters, sen pp 445,440, pout. 

(e) Births and Deaths Registration Act, 1836 (6 A 7 Will 4, c. 86), s 14 : 
and, as to the custody of logisteis, see pp. 447, 448, post 

(f) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, t 86), ss 32 
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to the Registrar-General ($), and must send annually, to the Local 
Government Boatd, an abstract of the records thus obtained in 
order that they may be laid before Parliament (ft). 

858. The Registrar-General may, if he thinks lit, furnish Buch 
statistical information as any local authority or any person may 
reasonably require which can be derived from the census returns, 
but which is not supplied by the census report (*). 

Sect. 2.— Rc/jistiation Distucts. 

Suit Sect 1 —Hvundarta, and Altauttons of DtifttcU 

859. The registration of births, maniages, and deaths is effected 
by tbe division of England into distacts and feub-distiicts(/ ly i, and 
by the appointment of a superintendent icgistrar and registrars of 
marnnges for each distuct (I), and a regibtrai of Imihs and deaths 
foi each bub-district (»i). 

860. The Registrar-Genoial, with the sanction ot the Local 
Government Boaid has power to alter am disMict either by the 
alteration of boundaries (n), or by tbe division of distucts into new 

;S3 (deigymen of the Chinch ot England, registering oflieeis of the Society 
ot Fncmis, and seeielaiics ot synagogues), Mamagc and Registration 
Act, 1856 (19 &r 20 Vii t c 119), 8 22 (secretaries ot West London Syna¬ 
gogue and synagogues connected theicvvith), Marnage Act, 1836 (6 & 7 
Will 4, c 85), b 21, Selicd I) (iegistiais of niamage), Marriage Act, 1898 
(61 & 62 Viet e 58), s 11 (1), Stat RAO, 1909, pp r>27, 512, Section 
VIII taut housed persons foi iioiiconloinu>t icgiHteied buildings in which 
lnam.u'es may he solemnised v.ithout the jueseiice oi a registrar) 

(,/) Ruths and Deaths liogibtiation Act, 1836 (6 & 7 Will 4, c 86), s 31. 
(/i) Ibid , s 6, Local Government Act, 1871 (34 & 35 Viet c 70), 8 2, 
Soiled 1 

(i) Onsub (Uieat Blit am) Act, 1910 (10 Kdw. 7 A l tleo ,0, c 27), 
g y As to the census generally, see title Constitu'lionac Law, Vol VI, 
pp 343 d beq 

(l>) Bnths and Deaths Regulation Act, 1836 (6 & 7 Will 4, c 86), s 7. 
Thehe disini t-> wen* cum led oy t. e ohlig.ition imposed upon the guud'uus 
ol evei y union (see title Book Law, Yoi XA11 , pp 530 d bCq , 553 el beq ), 
and of eveiy punsh oi pine in which <i boaid ot gu.adians was established, to 
divide the union, palish oi )>l.iee into silt h and bo many dintncts as they 
might, Mibjeet to the ajijuov.il of the llegistrai-General, think tit {Ruths 
and Deaths l!egj-1iation Act, 1S36(GA 7 Will 4, c 86),ss.7, 10,11 , Ruths 
and J leatliB Registration Act, 1901 (1 Edw 7, c 26)) As to the foiiim- 
tion into temjioiaiv distnct'i of parishes and townships foi which a boaul 
of guoidians had not been cdabli-dicd, see Births and Deaths Registration 
Act, 1836 (6 & 7 Will 4, c 86), is 10, 11 
(,l ) Ibid, ,s. 7 , Manugo Act, 1836(6&7 Will 4,e 85),s 17, Mamageand 
Registiation Act, 1856 (i 9 & 20 Yict. c. 119), b 15; and see pp. 440,441, post 
The superintendent regihtiaiV distucts and the poor law unions normally 
coincide m aiea, the only ev< options being the sujienntendont legistrars’ 
distucts of Ariglesea fjrndioid, Chester, Dotehestei, Hatfield, llayfield, 
Ilelmsley, Heielord, Kensington, Lewes, Koyston, Stockton, Winchester, 
Wolverhampton, and Woitley, which compuse the aieas ol two or more 
unions Tlio Scilly Islands, which aie not in any union, form a separate 
superintendent registidi’s distuot (St.it R. A 0., Index, Gth ed., p. 683, 
note). 

(m) Births and Deaths Registiation Act, 1836 (6 & 7 Will. 4,c. 86), s 7 

(n) Births and Deaths Registration Act, 1874 (37 & 38 Viet. e. 88), 
8. 21. 
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Registration of Births, Marriages, and Deaths. 


Sect 2. 
Registra¬ 
tion 

Districts. 

Hupennten- 
dent legi'i- 
trar’s office 
and safe 


Appointment. 


districts(o), or by the union of two or more districts into one 
district (p). 

861. Every board of guardians must provide a register office (q), 
and furnish it with a fire-proof repository ( r) for the safe custody 
of tho registers deposited with the superintendent registiar of the 
district (#). Until a register office is provided, the superintendent 
registrar must appoint some fit room as a temporary register office, 
a reasonable rent tor which must be paid by the guardians (f). 

Guardians may, if necessary, borrow money foi providing a register 
office (a); and if they neglect or refuse to piovide ono, the Com¬ 
missioners of ihe Treasury may erect an office at a cost not 
exceeding i35()0, and cluuge the same to the board of guaidians (h). 

The superintendent registrar’s office is to be taken to be vvitlun 
the district of which it is the register office, although not locally 
situated theiem(e). 

Sl)H-Sh0r 2 --Reqidrars 

862 Every board of guardians must appoint(d) a superintendent 
registrar (e), and a registrar of births and deaths within each 
district, and fill up such vacancies as may from time to time 
occur (/). In case of non-appointment within fourteen days of the 

(o) Births and Deaths Registration Act, 1837 (7 Will. 4 & 1 Viet c 22), 
B. 11, Births and Deaths Registration Act, 1871 (37 & 38 Viet e 88), s 22 

(p) Births and Deaths Registration Act, 1837 (7 Will 4 & 1 Viet c 22), 
B 10 , Births and Deaths Registration Act, 1874 (37 & 38 Viet c 88), s 22 
The Registrar-General has power, with the consent of the Local Govern¬ 
ment Biard, to include extra-parochial places in register districts (Births 
and Deaths Registration Act, 1837 (7 Will 4 & 1 Viet c 22), s 9; Local 
Government Board Act 1871 (34 & 30 Viet c 70), s 2, Soiled I) Every 
alteration in a register district is published m the London Gazette, or other¬ 
wise advertised as the Local Government Board may dnect (Births and 
Deaths Registration Act, 1874 (37 A 38 Viet e 88), s 21) Any 
superintendent iogistiai oi registrai deprived of Ins office oi part ol Ins 
emoluments by such alteration is entilled to compensation (Births and 
Deatlrn Registration Act, 1874 (37 A 38 Viet c 88), s 21) 

(q) Births and Deaths Registration Act, 1830 (0 & 7 Will 4, c 80), b 9 

(r) Births and Deaths Registration Act, 1874 (37 & 38 Viet e 88), 8 33 

(s) Bnths and Deaths Registration Act, 1836 (0 & 7 Will 4, c 86), s 9 

(t) Buths and Deaths Registration Act, 1874 (37 & 38 Viet c 88), s 33 

(a) Births and Deaths Registration Act, 1837 (7 Will 4 & l Viet c 22), 
B. 19 

(b) Ibid , b. 20. 

(r) Ibid , 8 . 12 

(d) The appointments of superintendent registrars, registrars etc, are 
exempt from stamp duties (Births and Deaths Registration Act, 1836 (6 & 7 
Will. 4, c 80), s. 13). As to stamp duties, see title Revenue, pp 700 
et seq, post 

(r) Every superintendent registrar of births and deaths is, m light of 
his office, superintendent registrar of mainages within the district of which 
he is superintendent registrar of births and deaths (Marriage Act, 1836 
(b & 7 Will 4, c 86), s 3) For persons (other than registrars of marriage) 
on whom the duty of registering mainages is imposed, see pp 462—465, 
post For duties oi supcimtendent registrais with reference to mainages, 
see title Husband and Wife, Vol XVI , pp 201.292,296.300,305.306 

(/) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, c 86), s. 7 
A clerk to the guardians need not necessarily be appointed to the office of 
superintendent registrar, although this was otheiwiRe in the case of an 
appointment fist made under the Act (B. v. Acaeon (1862), 2 B. & S 796). 
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office becoming vacant, the appointment lapses to the Registrar- Kkct 3 * 

G eneral (g) . Registra- 

Registrars of man]ages are appointed by the Registrar-General ,ti on 
or by a superintendent registi.ir subject to the approval of the Districts. 
Registiar-Gonoiul (/?). 


863 Every supennlcndenl legistrar (?) must appoint by writing, ly 
subject to the approval of the Registrar-Goneral, a deputy to act m supennten- 
case of illness or unavoidable absence, and tho deputy has all the bentrrgi-uar 
powers and is subject to all tho duties and obligations of the 
superintendent legistrar whose deputy he is. the superintendent 

legist!ar being civilly responsible for his acts or omissions(A). 

A deputy holds office during tho pleasuie of the suponntondent Tenure of 
legist] ar by whom ho is appointed, but subject to removal by the office. 
Registrar-General (l). If «i supenntendent legistrar dies, lesigns, 
or otherwise ceases to hold office, his deputy succeeds him as 
inlentn superintendent legistiar, with all tho powers and duties of 
a superintendent regisliai, until another superintendent legistiar 
is duly appointed (in). 

864 Every legistrar of biiths and deaths must inform himself Duty of 
caiefullv of every bath which happens in Ins sub-district, and upon registrar to 
personally receiving from the informant, within thieo months of 

the bulb of any child oi the finding of any living new-born child, 

No clerk or officer ot a union who lias been dismissed, nor superintendent 
ugihtiar oi regi-.ti.ir who Las b< emetnoved from bis office- by the Registiar- 
Gem ral, is eligible for office (Ruths and Heaths Registration Act, 1836 
(0 & 7 Will 4, e 86), s 8) No superintendent legistiar or legistiar may bo 
a member of the boa id of guaidians appointing him, nor may be have been 
a memliei within six months of his appointment (Oeneial Rule, May, 190f>). 

A woman may fill the post of iegi-.ii.ir ot blithe and deaths, but not that 
of superintendent registrar oi rtgisfiar of mamages (ibid ) Superin¬ 
tendent icgistiars amt iegi'-tiars ol buths and deaths, but not registrars 
of marriages, may be com pulsonly retired at thoageof sixfy five (Poor Law 
Oiliecis’Superannuation Act, 1896 (5!) & CO Viet c 50), ss 2, 111); and see 
titles Poor Law, Vol XXII, pp 546, 547, Public Authorities and 
Public Ojficfks, Vol XX1I1 , pp 352 et srq 
(</) Ruths and Deaths Registration Act, 1837 (7 Will 4 & 1 Viet c. 22), 
s 14 The acting as legistiar ot biiths and deaths is puma facie evidence 
of proper appointment to the office under the Births and Deaths Registra¬ 
tion Act, 1836(6& 7 Will 4, c 86), s 7 (it v Fnce (1840),3 Pei &I)av 421) 

(/i) Marriage Act, 18.;6(0 A 7 Will 4,c 85), s 17, Marriage and Registra¬ 
tion Act, 1856 (J9 A 20 Viet c 119), s 16 Tho number ot icgistiais of 
marriages is unlimited, but the Regisliar-Geueial has power to limit tho 
number ol legistrais ol mamages to b» appointed by any supenntendent 
legistrar (Ruths and Deaths Registration Act, 1837 0 Will 4 & 1 Viet, 
c 22), s 22) 

(?) Every legistrar of bulbs and deaths and eveiy legistrar of mamages 
has the same powers as a supenntendent legistiar (o appoint a deputy, 
and, every deputy registiar has the same powers and is subject to the 
same duties and obligations, when acting, as the legistrar (Marriage and 
Registration Act, 1856 (19&20Vict, c 119), s 16, Ruths and Deaths 
Registration Act, 1874 (37 & 38 Viet c 88), s 24) 

(k) Births and Deaths Registration Act, 1874 (37 & 38 Viet c 88), s 24. 

(/) Ibid , s. 24 

(m) Births and Deaths Registration Act, 1874(37 & 38 Viet. c. 88), s 25, 
and see p 440, ante. Where there is no deputy to act as interim registrar, 
the Registrar-General has power, on the death of a registrar, to appoint 
an intenm registrar (ibid.). 
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Registration of Births, Marriages, and Deaths. 

the information required to be registered, must register the same 
in tiie register piovided for the pm pose, and must, on demand at 
the time of regulation by the informant, give a ceitiJieate of 
having legistered such birth( n). Every such rogisliar who refuses, 
or without reasonable cause omits, to register any birth is liable to 
a penalty not exceeding ±‘50 (o). 

865. Every legistiar of births and deaths must, within seven 
dayb after the registration of the birth of any child, send to the 
parent or other person who has registered the bath a notice lequn- 
ing the child to be vaccinated (p) , and minutes of all such notices 
aie entered by the registrai m a hook especially piovided for the 
purpose (?) 

866. Every registrar of births and deaths must ti minimi, when 
requned by a local education authontv, a return of such particulars 
registered by him of the births and the deaths of 1 hildien under the 
age of fouitcon as the aulhouty may specify (r). 

867. Eveiy registrai of births and deaths must nifoun himself 
carefully of eveiy death which takes place within hr- .-mb distncl, 
and upon pemmally rooming horn the niloimant, within t\veh r e 
months of any death m the finding of any dead body, tlie informa¬ 
tion requned to be legistered,must legistei the same m the register 
piovided for the purpose(s). Every legistiar who refuses, oi 
without reasonable cause omits, to registei any death is liable to 
a penalty not exceeding ±f>0 (/). 

Wheie the deceased person is a dentist, or a member of the 
medical profession, oi a chemist or a duiggisi, or a vetonnaiy 
suigeon, every legistrar oi deaths must give notice of death to the 
registrai of that body of which the deceased was a registi red 
membei (a). 

Every registrar of bnths and deaths whose sub-district includes 

(n) Bnths and Deaths Regihtration Act, 1874 (37 & 38 Viet 88), 
ss 4, 30 The fee for such ceitifacate must not exceed 3d (ibid ) 

(o) Jhul , k. 35 This peualty is lecoveralde on summaiy conviction 
(ibid , s 45). As to proceduie beloie couits of sumnnuy luiedietion, see 
title Magistrates, \ ol XIX , pp 589 et ‘■eq 

(V) Vaccination Act ot 1867 (30 & 31 Viet c 84), s 15 The regular 
is entitled to a iee oi Id foi eveiv such notice, (dud, s 24) For foiin of 
notice, see Vatcinatiou Ordeis, 1907, St.it K & 0 ,1907, ]ip 1052, 10C4 
(?) Vaccination Act of 1807 (30 & 31 Viet o 84), h 24, arid see title 
Piblic Hrai/iu and Lo< vt, Adminisiration, Vo) XXIII ,pp (74, 475 
It is the duly of every registrar to send at least, once a month a list oi 
biithB, and oi deaths of mianis undei twelve months, to the vaccination 
offieei of the district (Vaccination Act, 1871 (34 & 35 Viet, c 98), s 8) 
The registiai is entitled to a iee of 2d ior eveiy bnl.li 01 death entcied 
in the return (ibid ) The lees aie paid quaitetly by the guaidiaus ol the 
district oi which lie is registrar, on the submission by the registrar of his 
account (VacnnaDon Act ol 1867 (30 A 31 Viet c 84), s 25) 

(r) Elementary Education Act, 1876 (39 & 40 Viet c 79), s 26 The 
fee for suen mfoimation must not exceed 2d for every entiy (ibid ) and 
see title Education, Vol XII, p 66 
(*) Births and Deaths Itegistration Act, 1874 (37 & 38 Viet c 88), s 14 
(t) Ibid,, s. 35 This penalty is reeoverable on summary conviction (?6id , 
15), 

l«) See title Medjoink and Pharmacy, Vol. XX., pp 319,364.361,373. 
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the whole ui any pa.it* of anv parliamentary or municipal borough 
must furnish the overseers of every parish within his district with 
a return of the names, ages, and residences of all male persons of 
full age who have died within that parish, and also, when requited, 
furnish liho particulars of all women of full ago (ft). 

Every registrar of baths and deaths must liansimt, when requited 
by a sanitary authority, a return of such of the particnlais of deaths 
registeied by him as the authority may specify (r). 

Evoiy registrai of baths and deaths must, when required, attest 
notices of marriage by adding to the notice las name, d< w i iptiou, 
and place of abode (</) 

868 . Every registrar of baths and deaths must, four times in 
eveiy year, make out an account of the number of bntlis and deaths 
which he lias registered since the last account, and this account, 
after being venliod and signed by the superintendent registrar, is 
piesented by the registiar to the gum duns of the district of which 
im is registrar, who pu\ him at the rate of 2i. 6 d for each of the 
fust twenty entiies m each quaifetlv account, and Is. for every 
subsequent enLiy (e). 

883 Every registiar of bntlis and deaths, and every person on 
whom the duty of registering nurnages is imposed, must make and 
deliver to the superintendent registtai (I) of the district, in the 
months of Jammy, April, July, and October of each yeai.aliue 
cun}, certified by him, of all the entries of bulhs, marriages, and 
deaths m tlie register hooks kept by him since the last cortiiic tie(</), 

(b) Fuili.tiucnluiy and Municipal Rcgislration Act, 1878 (41 &. 42 Viet 
c 2(1), s 11, ami see title Elkciions. Vol Xll , p 198 The leturns are 
made quwterly in Jiuiuaiv, Aonl, July, atul September {ibid , note (/i)) 

(<) Unties and Deaths negotiation Vet, 1874 (37 & 38 Viet c 88), s 28 

(,/) Manure and Keeistiation Jet, 1856 (19 & 20 Vut c 119), s 2 

(e) Hu tlw and Deaths Registrai ion Act, 1830 (6 & T 7 Will 4, c 86), s 29, 
Bnths and Deaths Registial ion Act, 1874 (37 X 38 Viet i 88), s 31 These 
lees must be paid by the guaiduns oi the pamli oi union m which the 
workhouse is really situated, although not belonging to sucdi parish , and 
a mandamus lies against tin guardians ol the palish to which the work- 
house belongs it they refuse to repay Ui v St Luke's, Shoreditch (185(5), 
1W R 230) 

(/) Iu the ease oi clergymen oi the Chinch ol England, and ot authorised 
per sons (see]) 453, post) Joi registered buildings (Marriage Act, 1898 (61 & 
(12 Viet e 58), s. II (4), 8t.it R & 0, 1909, p 327, Su*tiou VIII ) the 
ceil died copies may bedehveied to the registm of the disfuct, whose duly 
it in to cal! 1 o i them and to delivei them to the super in tendon t registiar 
(Bntlis and Death* Registration Act, 1837 (7 Will 4 k 1 Viet c 22), s 29) 
Every registrar is directed by tlio superintendent legistrai under whose 
supeimtendenee he is to collect the eeitiiied copies quarterly, oi oftener, 
if the superintendent regisiiai thinks lit or is no oidcicd by the Registrar- 
Geneial (ibid ) 

(,/) Births and Deaths Registration Act, 1836 (0 4c 7 Will, 4. c 86), 
as 32 33, Marnago Act, 1836 (6 & 7 Will 4, c 85), s 24 The certified 
copies must m every case, lie made up and refer respectively to the last 
days ol Dccembei, March, June, and September, then next preceding 
(Births and Deaths Registration Act, 1837 (7 Will. 4 & 1 Viet o 22), s 26) 
Every person whose duty it is to delmr a certified copy or certificate to 
the superintend! nt iegi*tr ji, ind wlio lefuses or during oue calendar month 
neglects to do so, is liable to a fine not exceeding £10 (ibid , s 2S) Thu 
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Registration of Births, Marriages, and Deaths. 

and if there has been no entry made since the last certificate that 
fact must bo ceitified (/t). 

All tho certified copies of the registers of births and deaths thus 
received by the superintendent registrar must be examined with the 
original registers, and, after having been certified by him ns correct 
copies, must, with the certified copies of the entries of marriages, 
be sent by him to the Registi ar-General four times a year on such 
days as may be appointed by the 1’egistiar General O') 

870. Every legisti ar and deputy registrar must either dwell m or 
have a known office, and, wlieie so dneeted by the Itegmtiai-General, 
one or more stations within his sub-district, wlmie he must attend 
on the days and at the hours approved by the liegistrar-Geneial; 
and he must place his name and the fact that he is the tegisti ar in a 
conspicuous part on the outer door of his dwelling-house or office, 
and state the hpms of his attendance (k). 

Evory superintendent registrar may, subject to the pi escribed 
rules, prosecute any person guilty of any statutory offence(0 com¬ 
mitted withm his district, and the costs nicunod by him are 
defrayed out of moneys provided by Pailmnient(w). 

Registrars of births, marriages, and deaths are exempt from every 
parochial and corporate office (»), but are not exempt fiom serving 
on juries (o). 

penalty is recoveiablc on summary conviction (Births and Deaths Regis¬ 
tration Act, 1874 (37 & 38 Viet c '88) h 45) 

(ft) Buths ami Deaths Registiation Act, 1836 (6 fts 7 Will 4, c 86), 
ss 32, 33 (cleigymen ot the (.'lunch of England, icgi-,toiing olhceis oi tho 
Society of Fiiends, and secretaries of synagogues), Mamage aud Regis¬ 
tration Act, 1856 (19 k. 20 Viet e 119), s 22 (secictanes ot West London 
Synagogue and synagogues connected tlieiewitli), Mamage Act, 1836 
(6 & 7 Will 4, c 85), s 24, Sched D (icgisltais of mamage), Mainage 
Act, 1898 (61 & 62 Viet c 58), 8 . 11 (1), Stat R & 0 , 1909, p 527, 
Section Vll 1 (authorised poisons for nonconfoimist registered buildings in 
which mamages are solemnised without the presence of a registrar) 

(i) Buths aud Deaths Registration Act, 1836 (6 &. 7 Will 4, c 86), 6fl 32— 
34 The certified copies ot thoic<<i*tcM of mamngcsbcloreaiegistini must 
be ceitified m the same way. The ceitifieates and licences for mamage 
corresponding with the entries must be sent with cerlilied topics of the 
registers ol mamage uceived lioni authorised peisous toi registered 
buildings (Mamage Act, 1898 (61 & 62 Viet e 58), 8 11 (5); Stat. R 
& 0,1909, pp 527, 511, 512, Sections VI , VIII ) 

(A) Births and Deaths Registration Act, 1874 (37 38 Viet c 88). s 26 

A list ot registrars and then residences must be kept at the woikhouse 
of every union and at each police station m eveiy union (tbul ) 

{/) I.e , under the Buths and*Deaths Registiation Acts, 1836 (6 & 7 
Will 4, c 86); 1874 (37 & 38 Viet c 88) 

(to) Births and Deaths Registration \et, 1874 (37 & 38 Viet c 88),s 23 
Prosecutions on indictment for offences under this Act must he commenced 
within three years after the commission ol such offence (ibid , s 46) All 
penalties may ho recovered on summary conviction, and where a cottrt of 
summary jurisdiction thinks that proceedings ought to he taken by indict¬ 
ment, the ease may be adjourned to enable such proceedings to he taken 
(tbid,a 45) As to pioeeedirigs bofoie courts of suinmaiy jurisdiction. 
Bee title Magistkaten Vol. XIX , pp 589 et t>eq 
(n) Births and Deaths Registration Act, 1837 (7 Will 4 & 1 Viet c 22), 
s. 18. The effect of this provision is limited, inasmuch as it does not render 


(o) Foi note (o), see the next page. 
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Part II.—The Registers. 

Shot. 1.— Contents. Shot. l. 

871 . The registers aie books made, of durable material, with the Contents, 
heads of information lequired to be registered printed upon each The registers 
side of every page ( p). 

872 In the case of births the particulars required to be logistered Particulars 
are: (1) the date and placed), (2) name (if any) and box of the ^ r ^ regu ' 
child , (8) name aud surname and rank, profession, or occupation birthjj 

of the father (i); (4) name and maiden surname of the mother; ' 11 8 ’ 

(5) siguatuie, description, and residence of informant; (6) when 
registered; (7) signature of registrar (,s) ; and (B) if the birth takes 
place at sea, the nationality and last place of abode of the father 
and mother ( t ). 

[n the case of mamages, the particulars required to be registered (ii) marriages, 
are: (1) the date; (2) name and surname (a), age (b), condition, 


void the appointment of a registrar of births, marriages and deaths to a 
paioelual othco who refuses to serve, unless he appeals against the appoint¬ 
ment to the proper tribunal presenbed by the Act (other than tins Act), 
governing the oliice m question (li v. Cheshire, Justices (1840), 4 Jur 48 J ). 

(o) Junes Act, 1870 (33 & 34 Viet c 77), s 9 and Soiled ; and see 
title Jumps, Vol XVUT, p 233, note (i) 

(p) Baths and Deaths Registration Act, 1836 (6 & 7 Will 4, c 86), s 17. 
Eveiypagoand place of entiy lsnumbeied progressively from the beginning 
to the end, beginning with number one, and every entry is divided horn the 
following entiy by a punted line (ibid ) As to penalties lor tlm destruc¬ 
tion, alteiatmu, or forgery of registers, see title Criminal Law and 
Procedure, Vol IX , pp 741,742 

(q) Where tv ins aie bom, the houi of birth maybe iecotdod m oidoi to 
show which is the elder (Registrar-GenoidJ’s Regulations) In the rase ol 
births m pnsons smee 1901, and in woikhouscs since 1905, the piiMin 
must be enteied as an mfiimaiy. and the woikhouse must be described by 
an alternative address given by the guaidians, subject to the approval ol 
the Registiai-General {ibid ) 

(r) The father ol an illegitimate child must not be entered in the 
register as the fatliei of the chihi, except at the joint request of the 
mother and of hunself (Bnths and Deaths Registration Act, 1874 (37 & 
38 Viet c 88), s 7), in winch case the legisler must besigned both by the 
mother aud the fathei {ibid ) 

(s) Baths and Deaths Registration Act, 1836 (6 & 7 Will 4, c 86), 
Sclied A , Births and Deaths Rcgistiation Act, 1874 (37 & 38 Viet, c 88), 
s. 47. The form includes a head for the*entry ot the name (if any) added 
after registration of bath If the Registrar-General thinks fit, the place of 
birth may he inserted m the legister (Births and Deaths Registration Act, 
1837 (7 Will. 4 & 1 Viet c 22), s 8); and see p 446, post For cases 
whei e the signature of the superintendent registrar is necessary, seep 452, 
post• 

(t) Merchant Shipping Act, 1894(57 & 58 Viet e 60), s 254, Sched. VIII 

(а) It either of the parties has an adopted or reputed name, both that name 
and the tiuo namo should he stated in the register (Stat R & 0,1909, 
p 537, Section V ) In the case of a person who has obtained a decree of 
divorce, as being the innocent party m the divorce suit, the condition of 
such person should on production of the decree be described as “ Formerly 
the husband [or wife] of ... . from whom he [or she] has obtained a 
divorce ” (Stat R & O,, 1909, p 538, Section V ) 

(б) The precise age of each party should be dseer tamed by oarelul 
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rank, or occupation and residence of each of the parties; and ( 8 ) 
name and surname, rank or profession of the father (c) of each of 
the parties ( d). 

Every entry must show (e), in the case of a marriage accoiding to 
the rites of the Church of England, the church, and the parish and 
county in which it is situated, and must state whether the marriage 
has taken place by licence or aftei banns ( j ). 

In the case of deaths, the particulars required to bo registered 
are • ( 1 ) the date ; ( 2 ) name and surname, sex, age, and rank, pro¬ 
fession or occupation of the deceased person; (3) cause of death; 
(4) signature, description, and residence of informant; (5) signature 
of registrar ( 7 ); and ( 6 ) if the death took place at sea, the nationality 
and last place of abode of the dei eased (/i). 

873. The Local Government Eoaid, or the Registrar-General 
with the consent of the Local Government Board, may by order alter 
the forms in use for registering bnths, marriages, and deaths, and 
prescribe new foims(t). 

inquiry from tlie party If the precise ace cannot he asceitamed the 
approximate age must be inserted (“ about 30” [or as the ease may be]) 
(Stat R & 0 ,1909, p 537, Section V ) 

(c) It there should be any hesitation, or 1 chief ance m answering 
questions undei this head (owing to illegitimacy), fuither inquiry should 
not be made and columns 7 and 8 should be left blank with luus diawn 
through them (Stat R & 0 1909, p 538, Section V ) 

(d) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, c 86), s 31, 
Soiled 0 (marriages according to the rites of the Church of England, and 
to the usages of the Society oi Friends and of the Jews), Marriage (Society 
ol Friends) Act, 1860 (23 & 24 Viet c 18) (marriages according to the usages 
of the Society of Friends, whoro only one 01 neither of the parties is a 
member of the society), Marnago Act, 1898(61 & 62 Viet c 58), s 7 (1). 
Stat R & 0,1909, pp 527, 536, Section V (nonconlormist marriages in 
legistered buildings without the pieseuec of a registrar) 

(e) Evciy entry must be made in order fiom the beginning to the end 
of the book, the number ol the place ot entry m each duplicate book 
being the same (Births and Deaths Kcgisti.ilion Act, 1836 (6 & 7 Will. 4, 
e 86), s 31) 

( f) Births and Deaths Regi&tialion Act, 1836 (6 & 7 Will 4, c, 86), 
Sclied 0 Whoie a maniage is legistered by an authonsod person, the 
entry must show the registered name of the building, the xegistration 
district and county m which it is Bituated, and must state whether the 
marriage has taken place with or without religious ceremony, the name 
of the sect accoiding to whose utes the mairiage has been solemnised, and 
whether by certificate or licence Where the marriage is attended by an 
authorised person appointed lor another registeied building in the same 
distnct, he must, after bis signature and descnption, add the name of the 
building for which he is authorised (Stat R & 0, 1909, p 540, Section 
V ) As to the statutory requirements, see, further, title Ecclesiastical 
Law, Vol XI, pp. 705, 706 

(q) Births auu Deaths Registration Act, 1836 (6 & 7 Will 4, c. 86), 
Sohed. B , Births and Deaths Registration Act, 1874 (37 & 38 Viet 6 88), 
s 47. If the Registrar-General thinks fit, the place ot death may be 
inserted in the register (Births and Deaths Registration Act, 1837 (7 Will. 
4 & 1 Viet. c. 22). s 8) 

(h) Merchant Shipping Act, 1894 (57 & 58 Viet c 60), s 254, Sohed VIII 

(t) Births and Deaths Registration Act, 1874 (37 & 38 Viet c 88), b 44 
Every order must be published m the London Gazette, and laid before both 
Bonses of Parlumenf witlun fourteen days after the issue of the order 
(ibid ). 
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Sect. 2 .—Correction of Friors and Alteration of Register of 

Births. 

874. Any clerical error m the registers of births and deaths 
may be corrected by any person authorised m that hahalf by the 
Registrar-General (k). 

Any error of fact or substance in the i agisters of births and 
deaths may be coriected by the officer in whose custody the register 
is making an entry in the margin, without any alteration of the 
original entry, upon puunentof the proper fee (l), and upon pro¬ 
duction to him, by the person requiring such error to be corrected, 
of a statutory declaration stating the nature of tho error and the tine 
facts (n i) 

875. Any poison charged with the duty of registering uurii.iges 
may enuoct any enm m the foim oi nuh-danco of any entiy m the 
same way as a cleigvman of the (Hunch of England is authorised 
to do(»). 

876. Wheie the both of a child is icgistem! without a name, or 
if the name by which it was registeied is altered, the person procur¬ 
ing a name to be given or tho first name to be alteied may, within 
twelve months aftei the registration of the bntb, send to the registrar 
or superintendent registiar a certificate to that effect (o). On receipt 
of such ceitificate, the legistrai must fouhwith enter the name in 
the register hook, and send to the Registrar-Geneial tho certificate 
with a statement upon it that such entry has been made, and a 
coitified copy of the entry of the buth with the name so added (jA 

Sect, ,‘i—(' iikI oil y 

877. Until the register books ate tilled, eveiy registiar and every 
person whose duty it is to legistei mam.iges must keep the books, 
while not in use, safely in strong iron boxes provided for the 
purpose (q) 

(lc) Births and Deaths Registration Act, 1874 (37 & 38 Viet c 88), s 36. 

(l) The fee is 2k 6 d 

(m) Bnths and Deaths Registration Act, 1874(37 A 38Vict c 88), s 36 
The declaration must ho signed by two poisons on whom is imposed tlio 
duty ot giving icfniniation in the caw ol a birth or death, or.mdel.suit by 
two uediblo witnesses having knowledge ot the truth oi the case As to 
collection ol enors nl laet or substance in the certificates oi coroners, see 
title Coroners, Vol VIII, p 272 

(») See title Ecclesiasiuial Law, Vol. XI, p 703, note (d) The 
marginal note entry must be signed with the date of the month and yeai 
when tho correction is made (Births and Deaths Registration Act, 1830 
(6 & 7 Will 4, e 80), s 44) As to the correction of eirors hy authonsed 
persons for registeied buildings, see Stat It & 0 , 1909, pp 527, 536, 
539—511, Sections V , VII 

(o) Where the name is given or altered by baptism, a certificate signed 
by fflie mimsler or person who performed the nte ot baptism must, be 
delivered on payment ol a fee not exceeding 1# Where (lie child is not 
baptised, such ceitificate must be signed by the father, mother, guardian, 
or the peison giving or procuring the alteration of the name (BirthB and 
Deaths Registuation Act, 1874 (37 & 38 Viet o 88), s 8) Forlorn of 
ceitificate, see ibid , Sched I. 

(a) Ibid, s 8 The fee for such entry is Is {ibid , s 8, Sched II), 
ana see, further, title Ecclesiastical Law, Vol XI, p. 687 

(q) Births and Deaths Registration Vet. 1836 (6 & 7 Will 4, c 86), 
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Sect. 3. 
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marriage 
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Penalty for 
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Registration oe Births, Marriages, and Deaths. 

After a register book is filled, tbe registrar must deliver it to the 
superintendent registrar ol the district, to be kept by him with the 
records of his office (r). 

878. The provisions relating to completed marriage registers 
kept by ministers of the Church of England (a) relate to other 
registers of marriages not kept by a registrar of marriages, except 
that m the case of marriages accoidmg to the usages of tbe Society 
of Ei lends, and of the Jews, tbe duplicate is kept with their other 
records and registei s (b ); and, in the case of nonconformist marriages 
at legistered buildings without the presence of a registrar, in the 
fire-proof safe belonging to the registered building (<•). 

On the death, retirement, or vacation of office from any other 
cause of an authorised person, the governing body must at once 
inform tbe Eegistrar-Ceueral and appoint a successor, who must 
see, on taking over the keys of the fiie-proof safo, that the registers 
come into his possession (d). 

879. Any person, other than an authonsed person for a regis¬ 
tered building (e), having the custody of any legister hook who 
loses or injures it is liable to a penalty not exceeding £f>0 for 
each such offence (/). 

ss 32, 33 ; Mairiage Act, 1836 (6 & 7 Will. 4, c 85), 8 24; Marriage Act, 
1898 (61 & 62 Viet c 58), 8 11 (3) Strong non boxes must be piovided 
for registrars by tbe Regiatrai-Geueial (llnths and Deaths Registration 
Act, 1836 (6 & 7 Will 4, e 86), s 14), and lor authorised persons by the 
trustee or governing body ot the legist,ered building (Stat. R & 0,1909, 
pp 527, 528, Section 1 ) 

(r) Marriage Act, 1836 (6 & 7 Will 4, c 85), s 24 When any registrar 
or superintendent xegistrar is removed from or ceases to hold office, all 
register boxes, keys, and books in his possession must be transferred as 
soon as possible to his successoi (Births and Deaths Registration Act, 1836 
(6 & 7 Will 4, c 86), s 15) 

(a) See title Ecclesiastical Law, Vol XI., p 706 In the case of 
marriages between paities of whom one at least is a Bntish subject, 
solemnised m a foreign country, by or before a marriage officei, the register 
books are, w hen filled, sent by the marriage officer to a Secretary of State 
for transmission to the Registrar-General (Foreign Marriage Act, 1892 
(55 & 56 Viet c 23), r. 10), and see pp 455, 456, post 

(b) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, c. 86), 
s 33 (clergymen ol the Church of England, registering officers ot the Society 
of Friends, and secretaries of synagogues); Marriage and Registration 
Act, 1856 (19 & 20 Y ict c 119), s 22 (secretaries of West London synagogue 
and synagogues connected therewith). The custody of marriage registeis 
is not affected by the Local Government Act, 1894 (56 & 57 Viet c 73), 
s. 17 (8) 

(e) Marriage Act, 1898 (61 & 62 Yict c 58), s 11 (3), Stat R & 0 , 
1909, p 527, Section I ; and see title Husband and Wife, Vol XVI, 
p 301 

(d) Maniage Act, 1898 (61 & 62 Viet c 68), s 11(3); Stat. R.'& O., 
1909, p 527, Section II As to the custody of the registers when a licence 
authorising the solemnisation of marriages in a chapel is revoked, see title 
Ecclesiastical Law, Vol. XI, pp. 706, 707. 

(e) Marnage Act, 1898 (61 & 62 Viet e. 58), s 12. 

(/) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, c 86), s. 42, 
Births and Deaths Registration Act, 1874 (37 & 38 Viet, c 88), s 35. 
This penalty is recoverable on summary conviction (ibid., s. 45), and see 
title Ecclesiastical Law, Vol. XI., p 706, note (e). 
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Sect. 4.— Searches. 

880. Any person is entitled, on payment of the proper fee ( 7 ), to 
search the indexes at the General Register Office between the hours 
of ten in the morning and four m the afternoon of every day except 
Sundays, Christmas Day, and Good Friday, and to have a certified, 
or, in certain cases, an authenticated (/<), copy ( 1 ) of any entry in the 
registers and reeoids in the custody of the Registrar-General (k ); 
and every such certified copy must be sealed or stamped with the 
seal of the General Register Office (1). 


Sect, i 

Searches. 

Searches at 

Somerset 

House. 


881. Any person is entitled at all reasonable times, on Searches of 

payment of the pi oner fee (in), to search the indexes kept by a registers 

: _ ._1_ _____ withsuperin- 

(g) Tlio fees are —For every certified copy of an entiy m the registers tend ® nt 
or for eveiy certified copy of an entry m the certified copies of the regis rari 
registcis, 2s 6 d (Baths and Deaths Registration Act, 1826 (6 & 7 Will. 4, 

c 80), ss 35, 37 (copies supplied by clergymen of the Church of England, 
registrars of marriage, registering offieeis of the Society of Friends, and 
secietaries of synagogues), Births and Deaths Registration Act, 1874 
(37 & 38 Viet c 88), s 32, Sched II (copies supplied by a superintendent 
legistrai), Marriage Act, 1898 (61 &r 62 Viet c 58), s 7 (5); Stat R & 0 , 

1909, pp 527, 546, Seclum X (copies supplied by authonsed persons for 
nonconformist registered buddings in the case of marriages solemnised 
without the presence of a registrar)) For eveiy geneial search (t e , a 
search during any number of successive hours, not exceeding six, without 
stating the object ot the seaich) £1, and for every particular search (1 e , a 
search over any period not exceeding five years for any given entry), Is. 

(Births and Deaths Registration Act, 1836 (6 & 7 Will 4, c 86), s. 37 ; 

Births and Deaths Registration Act, 1874 (37 & 38 Viet c 88), s 32). 

Ceitificafes ot bnth at a reduced fee are given under the Elementary 
Education Aof, 1876 (39 & 40 Viet c 79), ss 21, 20 (fee Gd , and see title 
Education, Vol XII, p 66), Factory and Workshop Act, 1901 (lEdw 7, 
c 22). 8 134 (fee 6d , and see title Factoiubs and Shops, Vol XIV., 
p 489), the Friendly Societies Act, 1896 (59 & 60 Viet c 25), s 97 
(fee Is , and see title Friendly Societies, Vol XV , pp 152, 156, 204); 
the National insurance Act, 1911 (1 & 2 Geo 5, c 55). s 114 (fee 6d ; 
and see title Work and Labour) , certificates ot death under the Friendly 
Societies Act. 1896 (59 & 60 Viet c 25), s 97 (fee It ; and sec title 
Friendly Societies, Vol XV, pp 152, 156), certificates of births, 
mainages, and deaths under the Savings Banks Act, 1887 (50 & 51 Viet 
c 40), s 10 (fee Is) In cases under the Friendly Societies Act, 1896 
(59 & 60 Vici. c 25), the registrar or persou having the care ot the register 
is entitled to an additional fee of 3d if he is required to fill up a form of 
application (ibid , s 97 (3) (4)). 

(h) See note (r), p 450, fOkt 

( 1 ) Every eoitified copy with the exception of the cheap certificates 
mentioned in note (q), nupia, must bear a Id stamp, to be paid by the 
person requiring the copy (Stamp Act, 1891 (54 & 55 Viet c. 39), s 64 and 
Sched.) 

(k) Births and Deaths Registration Act, 1836 (6 & 7 Will. 4, c. 86), s. 37. 

(l) Ibid., s 38 As to the admissibility of certificates as evidence, see 
title Evidence, Vol XIII, pp 533, 534 

(m) The lees are .—For every general search in the indexes kept by a 
superintendent, registrar, 5s, and for every particular seaich in such 
indexes, 1* (Births and Deaths Registration Act, 1874 ( 37 & 38 Viet, 
c. 88), ss 27, 32, Sched. II) for every search ot any current register 
book extending over a period of not more than one year, Is ; and for 
every additional year, 6d , to be paid to the porson having the custody for 
the tame being of the register book (Births and Deaths Registration Act, 

1836 (6 & 7 Will 4, c. 88), s 35 (clergymen of the Church of England, 
registrars of marriage, registering officers of the Society of Friends, and 
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Registration oe Births, Marriages, and Deaths. 
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superintendent registrar, and to have a certified copy of any entry 
under the hand of the superintendent registrar who has the custody 
for the time being of such book («). 

882. Searches may also be made, at all reasonable times, on 
payment of the proper fee ( o ), in any register book in the possession 
of a registrar of births and deaths, or registrar of marriages, or in 
the possession of any person charged with the registration of 
marriages, and a certificate under the hand of the person in whose 
custody the register legally is, may, on payment of the proper 1 ' 
fee (p), be obtaiued ( q ). 

Sect. 5.— Certificates. 

883, A certificate is a copy certified under the hand of the 
person lawfully holding the register to be an aecnrate copy of an 
entry in a register legally m his custody, or a copy certified 
under the seal of the Registrar-General to be an accurate copy of 
an entry in a register or in the ceitilied copies m his custody (r). 


Part III —Notification and Registration of 

Births. 


Persons 
bound to 
inform 
registrars 
and to sign 
register. 


Sect. 1 . —Persons under Obligation. 

884. The father (s) or mother of every child “ born alive ” ( t) 
must give to the registrar information of the particulars required to 
be registered, and must sign the register in the presence of the 
registrar. In default of the father and mother, information must 


secretaries of synagogues); Marriage Act, 1898 (61 & 62 Viet, c 58), s. 7 (5); 
Stat. R & 0., 1909, pp 527, 546, Section X (authorised persons for 
nonconformist registered buildings)). 

(») Births and Deaths Registration Act, 1874 (37 & 38 Viet c 88), 
ss 32, 42, Sched. II 

(o) See note (m), p. 449, ante. 

(p) For the fees, see note (g), p. 449, ante 

(q) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, e. 86), s. 35 
ftegatrars, clergymen of the Church of England, registering ofheers of the 
Society of Friends, and secretaries of synagogues), Births and Deaths 
Registration Act, 1874 (37 & 38 Viet c 88), s. 32 (superintendent registrars); 
Marriage Aet, 1898 (61 & 62 Vict.o 58), s. 7 (5), Stat. R. & 0., 1909, p. 546, 
Section X. (authorised persons lor nonconformist registered buildings). 

(r) Births and Deaths Registration Act, 1836 (6 & 7 Will. 4, o. 86), 
ss. 35, 37 ; Births and Deaths Registration Act, 1874 (37 & 38 Viet c. 88), 
s. 32; Marriage Act, 1898 (61 & 62 Viet. o. 58), s 7 (5) Every certificate 
must bear a la. stamp; but Bee note (i). p. 449, ante, and as to the need for 
signature and its admissibility as evidence, see title Evidence, Vol.. XIII., 

S ). 533, 534 As to certified copies of marriage certificates, see title 
usband and Wife, Vol. XVI., pp 311, 312. Copies of entries in the 
following registers deposited with the Registrar-General, having no statutory 
authority, are not certified under seal, but are authenticated by signature 
only:—The registers of marriages at the Fleet and King’s Bench Prisons, 
at Mayfair and at the Mint in Southwark; the register of Marriages of 
British subjects performed on board His Majesty’s ships; the registers of 


(•), (t) For notes («), ( t ), see p. 451. 
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be given, and the register signed, by the occupier of the house in s * c ’ 1 - 1 - 

which the child is born, or by one of the persons (if any) present at Persons 

the birth, or by the person having charge of the child (w). nQ der 

885. Where a living new-boin child is found exposed, it is the ^ligation, 
duty of the person finding the child, and the porson in whose charge Foundlings, 
the child is placed, to give information ol the particulars required ^ 

to be registered within seven days, and to Bign the register in the 
presence of the registrar (a). 


Sect. 2— Time. 

886 . The person whose duty it is to inform the registrar and Within three 
sign the register must do so within forty-two days next after the 11101:11118 
birth (i>). If a birth is not duly registered, the legistrar may at 
any time after the expiration of the foity-two days, and within 
three months from the date of bntli, by notice in-writing require 
any of the persons whoso duty it is to register the birth to attend 
at his office to give miornmtion of the particulars required to 
he registeied, and to sign the register in his presence (<) 

Any person whose duty it is to register a birth may, however, 
require the registiar, on giving notice in writing and on payment 

births, deaths, and niatnagesm the Ionian Islands, and miscellaneous homo 
and foreign resisteis (see pp 43fi, 437, ante, and List obtainable fieo ot 
eliargo at the (ieneral Register Office). As to the admissibility m evidence 
ot non-paioelual registers, see titles Evidence, Vol Xlll , p 539; 

Husband and Wife, Vol. XVI , p 312 As to registers generally, 
see pp 445 el seq , ante 

(*) The lather of an illegitimate ehild is not required to give such mfoima- 
tion and must not bo enteied m the register as the latkei of the clnJd, 
unless at the joint request of the mother and himself (Ruths and Deaths 
Registiation Act. I874(37&'!8 Viet c 88),s 7), and see note (?), p 445,ante 

(7) The births oi still-born clnklien aie not icgisfeied The birth ol 
every child “ that has lived after oomph to separation from the body ot 
the mother” must be registered, no matter bow soon it may die (Registrar- 
General’s Regulations) In the event of its death, that must also be 
legistmed (ibid ) 

(it) Bnths and Deaths Registration Act, 1874 (37 & 38 Viet. c. 88), s. 1; 
and as to the necessity lor signature, see title Evidence, Vol XIII, i» 533 
Any person whose duty it is to legister the birth, who removes from 
1;he sub-district in which the birth took place, may within tluee months 
of the date of birth make a declaration in wilting of the particulars 
required to be registered before the registrar of the sub-district m which 
he resides. Such declaration, on payment of a fee ot 2s, must be 
attested by such registrar and must be sent to the registrar of the sub¬ 
district in which the birth took place, whd must enter particulars of such 
bnth mlus register in the sain6 manner as if the information had been 
given to him personally For all purposes such entry is consideied 
to have been made on personal mfoimation and signatme (Births and 
Deaths Registration Act, 1874 (37 & 38 Viet c 88), s 6) Any 
person, who wilfully makes a false answer to any question put to him 
by the registrar relating to the particulars required to be registered, or 
makes a false statement with intent to have the same mseited m any 
register of births, is hable on summary conviction to a penalty not exceeding 
£10, or on conviction on indictment to penal servitude lor a term not 
exceeding seven years, or to imprisonment with or without hard labour 
for a term not exceeding two years, or to a fine instead of either penal 
servitude or imprisonment (Perjury Act, 1911 (1 & 2 Geo, 5, o 6), s 4). 

(a) Births and Deaths Registration Act, 1874 (37 & 38 Viet. c. 88), s. 3, 

(b) Births and Deaths Registration Act, 1874 (37 & 38 Viet. o. 88), s. 1. 

As to the special provision for foundlings, see, however, the text, supra. 

(c) Birlfcs and Deaths Registration Act, 1874 (37 & 38 Viet, c 88> 

q2 
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of the appointed fee, to attend at his residence or at the house 
where the child was born and to there register the birth in the 
prescribed manner (d). 

After the expiration of three months, and not later than twelve 
months, after the date of birth, the registrar may require by notice 
in writing any of the persons whose duty it is to register the birth 
to attend at the district register office and to make before the 
superintendent registrar a solemn declaration of the particulars 
required to be registered and to sign the register in the presence of 
the registrar and superintendent registrar, who must also sign the 
register (e). After the expiration of twelve months, no birth may 
be registered unless the written consent of the Registrar-General 
is first obtained (/). The penalty for contravening this provision 
is a fine not exceeding 10 (</) The Registrar-General, on the 
advice of the law officers, does not grant his consent to the regis¬ 
tration of a birth after seven years. 


Part IV.—Registration of Marriages. 

Sect. 1 .—In England. 

Sub-Sect 1 — Registration Authorities. 

887. The following persons must register (h) marriages solem¬ 
nised in England (i):— 

In the case of a marriage according to the rites of the Church of 
England, the clergyman by whom or in whose presence themariiage 
is solemnised (/»). 

(d) Births and Deaths Regulation Act. 1874 (37 & 38 Viet c.88), s 4 
The prescribed fee is 1* ,but it may not be demanded m the case of bnths 
in a public institution (ibid ). 

(c) Ibid , s. 5 

(/) Ibid , s 5 

(g) Ibid ,s 5 For notification of births where the Notification of Births 
Act, 1907 (7 Edw 7, c 40), is m force, see title Medicine and Pharmacy, 
Vol. XX , p. 330 Such notification is in addition to and not m substitu¬ 
tion for the notification under the Births and Deaths Registration Acts (see 
pp. 450,451, ante) (Notification of Births Act, 1907 (7 Edw 7, c 40), s 1 (4)). 
Penalties under the Act are recoverable summaiily (ibid , s 1 (3)) As to 
summary procedure, see title Magistrates, Vol. XIX, pp 589 et seq. 
For places where the Act is in leroe, see Stat. R & O , 1909, p 874, 1910, 
p. 906 The Local Government Board has power to put the Act in force 
m fhe aiea ot any local authority, if it thinks it expedient, having regard 
to the cueumstances of the area (Notification of Births Act, 1907 
(7 Edw 7, c. 40), a 3) For form of resolution adopting the Act, see ibid., 
iSehed 

(b) As to the law relating to maiiiage generally, see title Husband and 
Wife, Vol. XVI, pp 278—286 et seq. 

(0 In the case ot a religious ceremony being peiformed after a previous 
marriage in a superintendent registrar’s office, the religious ceremony is 
not registered as a marriage (Mamage and Registration Act, 1856 (19 & 20 
Viet. c. 119), s 12). 

(A) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, o 86), s 31; 
Marriage Act, 1836 (6 & 7 Will 4, c. 85), s 30 (ehapela licensed for marriages 
in populous places); Extra-parochial Places Act, 1857 (20 Viet, e 19), s. 10 
(churches and chapels authorised for marriage m extra-parochial places); 
and sje title EcoreSUStical Law, Vol. XI., pp. 705, 706. y? 
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Quakers. 


In the case of a marriage according to the usages of the Society of Seot - l- 
Friends, the registering officer of the Society for the district in which In England 
the marriage is solemnised, whether he was present at the marriage 
or not, and it is his duty to satisfy himself that the pioceedings in 
relation to the marriage were conformable to the usages of tho 
Society (/). 

Jn the case of a maniage according to the usages of the Jews, Jews, 
the secretary of the synagogue to which the husband belongs, and it 
is his duty, whether ho was piesent at the marriage 01 not, to satisfy 
himself that the proceedings m relation to tho marriage were con¬ 
formable to the usages of persons professing the Jewish religion (wi) 

In the case of a nonconformist marriage solemnised in a i egistered Noncon- 
buildmg, the registrai,if the marriago is solemnisedm the presence tormi3ts 
of a legistrar (»), if not in the presence of a registiar, the person 
duly authorised for the purpose by the trustees or other governing 
body of the building (o), 01 the poison duly authonsed in lespect of 
some other registered building m the same registration distiict(p). 

In the case of a marriage m a superintendent legisttai s office, 
the legiotrai in whose presence it is solemnised D/). 


Sub- Sec 1’ 2 —Mode uj Registration 


Hupei m- 
tondent- 
rcgistrai 


888 . Fjveiy peison, other than registrars of maniage, whose Registration 
duty it is to legistei mainages must, immediately after the solem- 
nisation or, m tho case of a mainage according to the usages of the 
Society of Fiitnds, as soon os conveniently may be after the solem¬ 
nisation, register the mainage in duplicate in two of the register 
hooks by entering thoieio the prescribed particulars (?). 


(?) Buths and Deaths Registration Act, 1830 (6 & 7 Will 4, c 86), s 31 ; 
Mainage (Society oi Enends) Act, 1860 (23 & 24 Viet c 18), r 2 and 
toe title Eccllmamicvi. Lvw, Vol XI, j> 823 Tho regntenng officei is 
such person as the lecoidmg eleik ot the Society at the central office of 
the Society in London iroin tune to tune ooililies m wilting to the 
Registrai-Geneial to bo a legistenug officer (Untlis and Deaths Regis- 
tiation Act, 1836 (6 & 7 Will f, c 86), s 30) 

(m) J3iiU ih and Deaths Regibtiafion Act, 1836 (G & 7 Will 4, c 86), s 31. 
The duty «1 legistoung .lewisli mamages is imposed on every person whom 
the president lor the time being of the London Committee of Doputies of 
Bntish Jews fiom time to tune certifies to 1 he Registiar-Gencial to be the 
secietary of a synagogue (ibid, s 30). on every person whom twenty 
householders professing the Jewish ichgion (see title Ecti.k-ua&tioal 
Law, Vol XI, pp 824 et i<eq ), and bemg members ol the West London 
Synagogue of British Jews, ceitify to the Registrar-Geneial to be the 
seeietaiy of that synagogue , on every person certified by that societary 
to he the secretary oi some other synagogue of not less than twenty 
householders piofessmg the Jewish leligion, connected with the West 
London Synagogue, and established loi not less than one year (Maniage 
and Registration Act, 1856 (16 & 20 Viet c 119). s 22) 

(»! Marriage Act, 1836 (6 & 7 AVill 4, e 85), s 23. 

{.o) Including, in the case of Roman Catholic registered buildings, the 
bishop or vicar-general of the diocese (Marriage Act, 1898 (01 & 62 Viet, 
c 58), s. I (3) ) 

(p) Ibid, ss 6 (3), 7 (1) As to authonsed persons, see, further, title 
Husband aud Wife, Vol XVI, p 303 

( q) Marriage Act, 1836 (6 & 7 Will 4, c 85), s 23 

(r) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, o. 86), s 31. 
Sehed. 0 (and see note (d), p 446, ante) (marriages according to the nte-i of 
the Church of England, and to the usages of the Society of Friends and the 
Jews); Marriage (Society of Extends) Act, 1860 (23& 24 Viet. o. 18) (marriages 



454 


Registration oe Births, Marriages, and Deaths. 


SECT. 1. 

In England. 


Registration 
by registrars. 


Power to 
requue pai- 
ticulars 


I! an authorised person for a registered building officiates at 
a marriage m another registered building in the same district, he 
must arrange to have access to the register books belonging to that 
building, m no circumstances may the books belonging to one 
registeied building be used for a marriage m any other registered 
building (#). 

889. Every marriage solemnised in the presence of a registrar 
must be similaily registered by the registrar, except that it need 
not be registered in duplicate (/). If the marriage is solemnised m 
a registered building, the entry must be signed both by the person 
by or before whom the marriage was solemnised and by the 
registrar (a). 

890. The person whose duty it 13 to register (6) has the same 
power of asking particulars as a clergyman of the Church of 
England (<•). 

Sect. 2. —At Sea and Abroad. 


Marriage 

officers. 


Sub-Rfot. 1 — Who may Ite<jv*Ur 

891. "Where a marriage is solemnised abroad (d), between 
parties one of whom at least is a British subject, by oi before 


according to the usages of the Society of Friends, wheie only one or 
neither of the parties is a member of the Society), Marriage Act, 1898 
(61 & 62 Viet c 58), s 7 (1); Stat. It & 0,1909, pp 527, 53b, Section V. 
(nonconformist marriages in icgislered buildings solemnised without the 
presence oi registrars) 

(s) Stat R & 0 ,1909, Section 11 

(t) Mamago Act, 1836 (6 & 7 Will 4, c 86), s 23 
(o) Ibid 

(b) For penalty imposed on cleigyinen of the Church of England for 
refusal or omih&ion to register, see title Ecclesiastical Law. Vol XI, 

{ ) 706, note (e) Eveiy person whose duty it is to register maruages is 
lablo to the same penalties (Butha and Deaths Registration Act, 1836 
(6 & 7 Will 4, c 86), s 42), except an authonsed person in a registeied 
building (Mamago Act, 1898 (61 & 62 Viet c 58), s 12) Tins penalty is 
recoverable on summary conviction (Births and Deaths Registration Act, 
1874 (37 & 38 Viet c 88), s 45) As to pioceduio on summary 
conviction, see title Magistrates, Vol XIX , pp 589 ct seq 

(c) Mamago Act, 1838 (6 & 7 Will. 4, c 85), s 36 , Ruths and Deaths 
Regulation Act, 1836 (6 & 7 Will. 4, c 86), s 40 , Stat R & 0,1909, p 536, 
Section V. , and see title Ecclesiastical Daw, Vol XI , p 705, note ( d ). 
As to making false answers to such mquvnes, see t bid , Perjury Act, 1911 
(1 & 2 Geo 5, c 6), s 3 On an indictment for making false statements 
after mainage to the officiating clergyman, it is sufficient to piove that 
the statements were made hefoiS marnage to the cleik, and inserted by 
him m Ihe register book, m the absence of the officiating clergyman, and 
avened by Ihe prisoner to be eoricct m answer to a question put after- 
waids by the clergyman (IS v Hi own (1848), 1 Den 291). It is essential 
that the false statement should have been made wilfully and not by 
mistake (li v Dunboyne (Loid) (1850), 3 Car & Kir I), it would «eem 
that to constitute an offence under this provision it is unnecessary that 
the pui pose should be effected (R v Mason (1848), 2 Oar & Kii 622, 
and see title Criminal Law and Procedure, Vol IX , pp 741, 742). 

(d) Maniages on II is Majesty’s ships on foreign stations are included 
(Foreign Marnage Act, 1892 (55 & 56 Viet c 23), s 12) The registration 
of maruages of officers and soldiers in the British army abroad ib provided 
for by the King’s Regulations for the Aimy (Regulation of Births, Deaths 
and Marriages (Army) Act, 1879 (42 & 43 Viet o 8), s 2) As to the 
registration of naval mairiages and marriages m India and the Colonies, 
see title Husband and Wife, Vol XVI, p 307. 
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a marriage officer (e), it is his duty forthwith to register the Sect. 2 . 
marriage {/). At Sea and 

892 \ The master of every Biitish ship for which an official log Abroad, 
is required must registci m the official log book particulars of Masters of 
overy marriage which takes place on board, with the names and British ships, 
ages of the parties (<j). 

Kn’-S*XT 2 —Mode of Ronitratum 

893- The registi ation by a mairiage or consulai officer must be Regulation, 
in duplicate, in two marriage register books furnished for that 
purpose by the Uegistrar-Oeneial (through a Seciotaiy of Btato), 
according to the form provided for the registration of niariiagos in 
England, or as near thereto as the difference of circumstances 
admits (//). The entry in each'hnok must be signed by the mamago 
officer, by the person solemnising the marriage, if other than the 
mairiage officer, by both the parties married, and hy two witnesses 
of the marnago (0 

The marriage officer has the same powers of asking particulars raiticulars. 
as a cleigyman of the Chuich of England ( j ). 

The statutory pi 0 visions and penalties already icferied to (/.) Application 
relating to icgisttars, legisteis of mariiage, and certified copies in cencra) 
England apply to muimge and consular officeis, registers of uw * 

(e) For qualifications oi mamago officers, see title Conflict of Laws, 

Vol. VI, p 259 As lo piool oi mamages abioad, see titles Evidence, 

Vol Alii . pp 534 -530, Husband and Wiki:, Vol XVI , pp 313, 314. 

(f) Foieigu Mamago Act, 1892 (55 A 50 Vid. c 23), s 9 (2) Ar to 
legistratiou by consulai officers of Jiiaiuai>es (between pailies of whom 
one is a Bnlisli suh|eei) Roiennused according lo local law, see title 
Conflict ok Luvs Vol Vl.p 200 r l lie lees pay able m inspect of such 
icgisiiatiou art' as billows -- The lee in placer, other than ('Inna, Korea, and 
dapau is 10*' (Foreign M,image Act, IH')2 (55 A 50 Ynt c 23), s 20; 

Consular Salaries and Fees Act, 1891 (54 A 55 Viet c 30), Consular Fees 
(Gcncui) Older m Counal, 1900 Stat It A O , J000,p 70) As to China, 

Korea, and Japan, see the China and Korea (Consular and Marriage Fees) 

Older in Council. 1900, Slat 11 AO ,1906, p 88,and the Japan (Consular 
and Mamago Fees) Order in Council, ]'*00 Slat li & O., 1906, p 101 

(q) Merchant Shipping Act, 1894 (57 X 08 Viot c 00), RS 240 (6), 253 

(1) (M" ) 

( h) Foieigu Mamago Act, 1892 (55 A 56 Viet c 23), ss 9 (2), 18 
Wlieio the marnago to be registered is solemnised in accordance with local 
law (see note (/), t>upui ), the mamage must bo registered in books kept 
separate from the books provided ioi ngistenng mamages solemnised 
by or before the mamage or Consular officer (Foieign Manragos Ordois in 
Council, 1892, ait. 8(2), 1895; Stat R, & O Rev , Vol VIII, Mamage, 
pp. 30, 39, 44). 

(t) Foieign Marriage Act, 1892 (55 & 56 Viet c 23), ss 9(3), 18. In the 
case of registration of a mamage solemnised m accordance with the local 
law (see note (/). mpia ).il the person by whom the mamage is solemnised 
declines to sign the entry, the consular oineer must enter the name of that 
person and the fact that he declines to sign it (Foreign Marriages Orders in 
Council, 1892, ait 8 (2), 1895, Stat. R A O. Rev., Vol. VIII, Mamage, 
pp 36, 39. 44) 

(j) Foieign Marnago Act, 1892 (55 & 56 Viet c 23), s 9 (5); and see 
title Ecclesiastical Law', Vol. XI, p 705, note (d) False statements 
m answer to such questions are punishable as perjury (Foreign Marriage 
Act, 1892 (55 & 56 Viet c. 23), s 15 (a); Perjury Act, 1911 (1 & 2 Geo. 5, 
e. 6), s 3. 

(k) Foreign Marriage Act, 1893 (55 & 56 Viet. e. 23), bs, 17, 18; see 
pp. 453 et seq., ante. 
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Sect 2 marriages and certified copies abioad, so far as they are applicable, 
At Sea and as if every marriage officer were a registrar (/). 

Abroad. 


Part V.—Registration of Deaths. 

Sect. 1 .—Notice to Reywtrar. 

Death in a 894. Where a person dies in a house, the persons on whom is 
house. imposed the duty to give to the registrar information of the particulars 
required to be registered and to sign the legister in the piesence of 
the registrar are(l) the nearest ieUfives of the deceased present at 
the death or in attendance during the last illness of tho deceased ; 
and (2) in default of such relatives, every othei relative dwelling or 
being in tho same sub-district as the deceased; and (31 in default of 
such relatives, each person present at the death, and the occupier 
of the house in winch the death took place, and (4) in default, 
each inmate of the house and the persons causing the body to be 
buried (in). 

Death 895. Where a person dies elsewhere than in a house, the 

elsewhere. persons on whom is imposed the duty to give information of the 

particulars inquired to he registered and to sign the register are 
(1) every relative who has knowledge of any of the particulars 
required to be registeied ; and (2) m default of such relatives, every 
person present at the death, any person finding or taking charge 
of the body, and the person causing the body to be buried (,«). 

Time. 896. Tho person whose duty it is to inform the registiar and 

sign the register must do so either within five days next after 
the death (o), or where a wiilten notice, with a medical certificate 
of the cause of death, is sent to the legistrar, within fourteen 
days next after the death (p). If a death is not duly legisteied, 

(Z) Foreigu Mauiage Act, 1802 (">5 & 56 Viet c 23), ss 17, 18 

( m ) Births and Deaths Registialjon Act, 1874 (37 & 38 Viet c 88), s 10 
Any person who wiliu'ly makes a false answer to any question put to him 
by the registiar relating to the particulais required to be registered, or 
makes a talse statement with intent, to have the same insetted in any 
register oi deaths, is liable to the penalties of perjury (Perjury Act, 1911 
(1 & 2 Geo. 5, c 6), s. 4). 

(n) BirtliR and Deaths Registration Act, 1874 (37 & 38 Viet c 88), 8. 11. 
As to notification of the deaths oi habitual drunkards, see title Intoxi¬ 
cating Liquors, Vol XVIII, pp 165, 166 In the case of the death of 
a lunatic, tho clerk of the asylum, the superintendent of the hospital or 
resident licensee of tho house m which the deatli took place, or, in the case 
of a bingle lunatic patient, the person in charge, must, within forty-eight 
boms of death, send a notice, and a statement by the medical attendant, 
of the death to the registrar (Stat 11 & 0 Rev, Vol VIII, Lunatic, 
England, p 44) 

(o) BirthR and Deaths Registration Act, 1874 (37 & 38 Viet c 88), 
ss 10, 11. As to furnishing of information to registrars bv coroners, see 
title Coroners, Vol. VIII, pp. 271, 272. 

(p) Births and Deaths Registration Act, 1874 (37 & 38 Viet c 88). s. 12 
Ae to the medical mlificale, see title Medicine and Pharmacy, Vol, XX, 



Part V.—Registration of Deaths. 

the registrar may, at any time after the expiration of fourteen 
days and within twelve months from the day of death or the finding 
of the dead body, by notice in writing, require any of the persons 
whose duty it is to register the death to attend at his office to give 
information of the particulars lequired to be registered, and to 
sign the register in the presence of the registrar (</) Anypeison 
whose duty it is to register a death may lequire the registrar to 
register the death at his residence on giving notice m willing and 
on payment ot the appointed fee (a). 

Sect. 2 .—Cntijicate of Cause of Death. 

897. Where an inquest is held on a dead body, the coroner’s 
certificate of the finding of the juiy is sent to the registrar instead 
of a medical eeitificate of the cause of death (b). 


Part VI.—Registration of Births and Deaths 
at Sea and Abroad. 

898 The master of every British ship, whether legistered or not, 
in the United Kingdom must record m the log book, oi otherwise, 
the occurrence of every bnth oi death which takes place on boaid (c), 
and must on the ship’s arrival at any port in the United Kingdom 
deliver a return of the entries of births and deaths recorded by him 
to the llegistrar-Geneial of Shipping and Seamen (d). A certified 
copy of the return must he sent by the Begistrar-General of 
Shipping and Seamen to the Regisliai-General of Baths and Deaths 

p 339 The oeitikcate must be given by the medical practitioner lo the 
peison whose duty it is to give information of the death, and by him to the 
iegistiar, subject to a penalty not excelling i 2 (Births and Deaths Registra¬ 
tion Act, 1874 (37 Ar 38 Viet c 88), s 20) 1 n the case of the death of a child 

whose hie is insured, theiegistiai must in addition be satisfied that the pay¬ 
ment does not exceed the statutory haul , see title Friendly Sociei ii>, 
Vol XV , pp 155, 156 , and the iegistiar must mdoise the coitihcutc of 
death with a note of the sum payable and the name of the society liable tor 
payment (Friendly Societies Act, 1896(59 &60 Viet c 25), ss 64. 65) Fot 
a form ol application to a registrar for such a ceitihcate, sec Encyclopaedia 
of Forms and Piecedents, Yol VI, p 71 

(q) Births ami Deaths Registration Act, 1874 (37 & 38 Viet c. 88), s 13. 
After the expuation ol twelve months n3 death can be registered without 
the written consent of the Registiar-Geneial (and , s 15) The penalty for 
contravening tins piovision i& a fine not exceeding £10 ( ibid ) 

(a) Ibid , s 14 The lee pi escribed is Ia [ibid , s 14, Sched II), but 
it is not payable m the case of deaths in a public institution (ibid ) 

(b) dbid., s 20; Coroners Act, 1887 (50 & 51 Viet e 71), s 4 (4) 

(e) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s 254 As to the 
particulars required to be registered, see ibid , Sched VIII ; and see 
pp 445, 446, ante 

(d) Where the port of arnval is out of the United Kingdom but m a 
British possession, the return must be delivered to the superintendent or 
chief ofhcei of customs , rf the port of arnval is elsewhere, the return must 
be made to the British consular officer (Merchant Shipping Act, 1894 
(57 & 58 Viet, c 60), s. 254 (3)) As to the Registrar-General ol 
Shipping, see title Shipping and Navigation. 
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PAST VI 
Registra¬ 
tion of 
Births and 
Deaths at 
Sea and 
Abroad. 

On board His 

Majesty’s 

ships. 

Relating to 
the Army 
abroad. 


In India 


Bntish 
sublet t*i in 
foreign 
countries 


in England, whose duty it is to preserve it in the marine register 
book ( e ). 

899. A captain, or other poison having charge, of one of His 
Majesty’s ships must send to the Registrar-General, m such manner 
and form and at such time (,/) as the Lords Commissioners of the 
Admiralty may direct, a leturn of the entries of births and deaths 
receivod by him (n). 

900. All registers of ]>iillis and deaths occuning out of the 
United Kingdom ( h ) among ollicors and soldiers in the British Army 
are kept in pursuance of His Majesty’s Regulations (?) and authen¬ 
ticated and tiansmittcd to the Registrar-General (k), whose duty it 
is to file them and copy them m a hook kept for the purpose, called 
“ the Army Register Book ” (/). 

901. The legislation of biiths and deaths in India is prescribed 
bv Indian legislation and is not under the eoiitnd ot the Registrar- 
Genmal in England (m). 

902. Every consular officer must keep a legister for births and a 
n'gister tor deaths {it), w herein he must record the brrths and deaths 
of Bntish subjects occuning in his district(o), and he must uotily 

(e) Where the futhei or, m the < use of an il!i gitnnale child, the mother 
of a duld so bom is, or the deceased was, a Scottish or lush subject, the 
eeitified copy is sent to the Registrar-General of Entlis and Deaths in 
Scotland or Ireland, as the case may requne (Merchant Shtpprng Act, 
1894 (57 & 58 Viet c 60), a 254 (4) ) A master who tails to comply 
■with any requirement is liable to a fine not exceeding 15 (ibid, 
8 254(5)). 

(f) Ruths and Deaths Registration Ad, 1874 (37 A 38 Viet c 88), 
b 37 (6). Su< h returns aie usually sent, upon amval of sueli ship at a port 
of the United Kingdom 

(t/) Jbtd , s 37 (6) 

(/?) The Registration of Ruths, Deaths and Marriages (Army) Act, 1879 
(42 & 43 Viet, e 8), does not apply to births and deaths in the United 
Kingdom (ibid , s 4); sic King’s Regulations ioi the Aiiuv, 1912, pin 
1931-1949 

(i) Kiug’s Regulations for the Aimy, 1912, par 1880, 1941, 1941 a; 
and see note (d), p 454, ante 

(A) Registration ot Ruths, Deaths and M(images (Army) Act, 1879 
(42 & 43 Viet c 8) In the case ol entries relating to Scottish or Irish 
subjects, the eextitred copy is Bent to the Kegistiar-Gcnciai ot Births and 
Deaths in Scotland oi Ireland as the ease may require (ibid , s. 2). 

(?) The Rcgistrai-Geucial has also the custody oi all iegisteis, muster- 
rolls, and pay lists (including ext i arts thereoJ) showing the births and 
deaths piun to 1879 wdneb have When kept and made under the direction of 
a Secretary of State and tiansnntted to the Registrar-General. Such 
documents, or any certified copy theieof, arc admissible m evidence (ibid , 
s 3) 

(in) Births, Deaths and Marriages Registration Act, 1886 (Act No VI 
of 1886); Central Provinces Municipal Act, 1903 (Act No XVI of K)U3), 
s 105 (i ); Bengal Births and Deaths Registration Act, 1873 (Act 
No IV oi 1873), Madras Registration oi Ruths and Deaths Act, 1899 
(Act No III. of 1899), and see Index to Indian statutes, J91 * , 
titles EvinKNUfi, \ol XIII, p. 536, Husband and Wive, Vol XVI, 
pp. 307, 3u8 

(«) Register books aie supplied by the Seeietary of State to consuls, who 
Bupply the vice consuls m then deducts (Gener.il lusliuctions lor H.M 
Consul iu Officers (1907), ch xxxi., 13) 

(o) Natuialwatma Aci, 1870 (33 & 34 Viet, c 14), s. 11 (6); General 
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by notice exhibited in his office, and by such means as may appear 
most judicious, the fact that he is authorised to register biiths and 
deaths (p). 

A child born abroad and not within a consular district may be 
registered at any consulate, provided the consulai officer is satisfied 
that the birth did not take place within any consular district, that 
seven years have not elapsed since the date of the Imth, and that 
the sanction of a Secretary of State is first obtained (</). 

Illegitimate children of British parents bom abroad and childion 
of naturalised Bntish subjects born abioad must not be regis¬ 
tered (r). 

The particulars inquired to be registered are the same as those 
inquired in England (s) 

Any error discoveied before the completion of an eutiymavbe 
rectified at once,, and must be initialled by the consular ollicei m the 
mar gin (f). An enor, omission, or discrepancy dneovered after the 
completion of an entry may be corrected by the consular officer m 
the, piesence of the onginul informant or of some oiliei peixm eog- 
nisant of the facts of the case. A clerical error, omission, or dis¬ 
crepancy may be corrected at once, and a note must be inserted in 
the maigm (a); but, to correct an enor of fact, a statutory de'daia- 
tion by the poison leqiurmg tbe correction is desirablo {b). 

[f any addition or alteration is desired m tbe name under which 
a child has been registered, the birth must be re-registored by the 
informant who registered the same originally iE possible (c). 

Instructions for II M Consulai Officers (1907), ch xxxi, 1 A consular 
officer may not rogistei a birth or death aftei seven yoais without the 
sanction oi the See ictaiy ol 81 ale The ontiy m such a ease must bear the 
words “ on the authority oi the Secretary ot State ” (ibid , 3) 

(/>) Ibid,, eh u\i, 7 Consular officers aic instructed to do so, as it 
is deniable to encourage registration {ibid ). 

(q) Ibid , ch xxxi, 8. In buch a case, alter the date of icgistia- 
tiou, the woids “ on the authontv of the Sccretaiy of State ” must be 
nisei ted 

(r) Ibid , ch xxxi, 9, 10 An illegitimate cluld ot British parents bom 
abroad is not a British subject, children of natuialised British parents 
born abioad are at the time of their birth aliens in contemplation of 
English law (ibid ). and see title Aliens, Vol I, p 315 

(s) Cencial Insliuctions tor H.M. Consular Officers (1907), ch. xxxi, 6 

Wlieie, however, the piesence oi the mfoimant is nnpiacticable, the 
hignaturo ot the intoriiiant may be dispensed with on ieceipt of a letter 
and statutory declaration tiom the tather and district medical officei 
(t bid) • 

(t) Ibid , ch. xxxi, 12 

(a) Ibid For form oi such note, see ibid 

( b ) Ibid. In this case the erroneous paiticulars should be indicated by 
a hue in ink drawn under them The correction should be effected by a 
note.m the maigm without any alteration of the ongmal entry. For iorm 
of note, see ibul In all cases in which a correction is made after the cer- 
tdied copies of the ongmal entries have been transmitted to the Registrar- 
Genoial, a copy of the amended entry, with the marginal note, and certified 
under the consul’s hand and consular seal, must be forwaided to the 
Registrar-General {ibid) 

(c) Ibid , ch. xxxi, 11. The words “ Re-registored at No. ” must 
be added opposite the ongmal entry Where the certified corny of the 
original entry has been already transmitted to the Registrar General, a 
fresh copy, with the maigmal note, and certified under the consul’s 
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Past VI. 
Registra¬ 
tion of 
Births and 
Deaths at 
Sea and 
Abroad. 

Annual 
returns of 
entnes. 


Every consular officer must, in January of each year, forward to 
the Registiar-General on the forms officially provided a certified copy 
of each entry made in the registers of births and deaths during the 
year (d). 


hand and consulai seal, must be forwarded at the time of re-iogistrution 
to the Registrar-General (Instructions foi H M ronsulai Otliceis (1907), 
ch xxxi , II) 

(d) Ibid , 2 Vice-consuls and consular agents foiward the returns to 
their superintending consul {ibid 1 If no registration ha,s taken place, a 
certificate to that, effect must he sent, on “ Nil ” return iorins. Forms 
axe supplied by the Secretary of State. 


REGISTRATION OF DEEDS AND WILLS. 

See Bills ok Sale; Landlord and Tenynt, Ural Property 
and Chattels Real; Balk of Land; Wills. 


REGISTRATION OF PATENTS. 

See Patenis and In\emmons. 


REGISTRATION OF TITLE. 

See Landlord and Tenant ; Real Property and Chattels 
Real; Sale of Land. 
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REGISTRATION OF TRADE MARKS AND 

DESIGNS. 

See Tbade Marks, Trade Names, and Demons. 


REGISTRATION OF VOTERS. 

See Elections. 


RELATOR. 

Ser Ciiar limbs; Corporations , Crown Practd e. 


RELEASE. 

See Contract, Deeds and Other Instruments; Real Property 
and Chattels Real, Tresis and Trlstees, 


RELIEF. 

See Copyholds. 


RELIEVING OFFICER. 


See Poor Law. 
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RELIGIOUS TRUSTS. 

Kir CjiAiUTIKb , l^CCLKbf \HTICAL LvW. 


REMAINDERS. 


Src Rk\N L’liOI’JJm AND CllA'jrbLb Jib VL , 


Si,r i lkmknt*; \\ ills 


REMAND. 

Ki'l ClMMlNAIj J J VA\ AND i’liOi MH'1,1, , M VOJ.-l’UA TEb. 


REMITTED ACTIONS. 

Ka Coi mi Coi arb 


RENT. 


See DiHTKKbs; Landlord and Tdn\ni\ Real Property and 

» 

Chattels I (ml 
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RENTCHARGE8 AND ANNUITIES. 

pa or 


Part I. NATURE OP RENTOHARGES AND ANNUITIES - - 465 

Sect 1 Rentcharges and Annuities in Deneuve - ni» 

Sect. 2 Nature of a Bentciiarge ------ ic»<j 

Sect 3. Nature of an Annuity ------ u/j 

Part II CREATION OP HEN TCI LA RGBS AND ANNUITIES - 171 

Sect. 1 Rentcharges - - - - - - - -471 

Sub-sect 1 In Geneial - - - - - - -171 

Sub-sect 2 Creation bv Tnstiunieut Inter \'u<on - 171 

Sub-sect 3 (h cation by Testamentary Disposition - 17 f > 

Sub-sett 1 Ci cation by or undei the Poweis oi’ a, Slutnto - 477 

Sect 2. Annuities - - - - - - - - - -170 

Sub-sect 1 Creation by Jnstiuinent Inter Vuos- - - 47!) 

Subject 2 Cication bv Testinncntaiy Disposition, Pay¬ 
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Sect. 1 —Rentcharges and Annuities m Gene ml. 


Srrr 1 


903. The right created by an instrument (whether deed, will, 
codicil, or statute) to receive a definite annual sum of money is an 
interest which may be, strictly speaking, either a “ renteharge ” or 
an “ annuity." If the only source from which the money is 
directed to be paid be freeholds or copyholds, the intei est is a 
renteharge and is in the nature of ie.il estate ui). If the only 
source fiom which the money is directed to be paid be personal 
estate, other than leaseholds, the interest is an annuity and is in 
the nature of personal estate (b) If, lastly, the only souiee fiom 
which the money is directed to be paid be leaseholds, the interest 


Rent- 

charges and 
Annuities 
m General 

Nature of 
interest 
depending on 
the source 
of payment. 


may bo properly described aB a rontchaige (<.), and is a chattel real 
in the nature of peisonal estate (d). 

Difficulties as to the nature of the interest arise whoie several interest 


sources, themselves differing m natuie, are provided for payment of ai “«ng Rom 
the money. In such case it depends on the construction and 
effect of the instrument creating it whetbei the interest is in the 


nature of leal estate, or in the natuie of porsonal estate, and 


regard must be had (1) to the woids in which the mterest is 
described in the instrument, for example, as a “ lentchaigo ’’ or as 


an “ annuity ” ; (2) to any priority in which lecourse must be had to 


(a) Saveiiy v Dyci (1732), Anil) 129. Weston v Howes (1742). 9 Mod 
Rep 309, Bntteii/v Bobivson (1826), 3 Bing 392, Bamsuy v Tloniqate 
(1849), 16 Sun 375 (wlirni the gilt was to A , hoi mocutois, adnuiu'diators 
and assigns), Hatching v Harnett (1881), 51 L J (cn ) 74, C A , Be 1! a ring, 
Greer v Waring, [1806J 1 T R 427 

(bf Ravery v Dyer, supra, Aubin v Daly (1820), 4 B. & Aid. 59; 
Badburn v Jervis (1841), 3 Beav 450, Co Litt 20 a, 2 El Com, 
1766 ed, 40 As to personal piopoity generally, see title Personal 
Property, Vol XXI I, pp 385 el seg 

(c) Be Fraser, Lowther v. Fiaso, [1904] 1 Cli. Ill, 726, C A.; Martin v. 
Haynes (1892), 29 L R Ir, 416 

(d) Ibid , Siiffeiy v Elgood (1834), 1 Ad. & El 191 , Wiltshire v. 
Babbits (1844). 14 Si in 76; Rt Auby’s Case (1590), (Vo Kins 183, aud see 
p 474,1)09*, title Real Property and Chattels Real. pp. 163, 164, ante. 
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Bentohabges and Annuities. 

the several sources of payment; and (S) to any words of limitation 
annexed to the name of the person taking the interest (e). 

Sect. 2 .—Nature of a Rentcharge. 

904. A rentcharge is an annual sum issuing out of land the due 
payment of which is secured by a right of distress (/). It is called 
a “ rentcharge ” because the land for payment thereof is charged 
with a distress (g). Where there was no power of distress the rent 
was called a “ rent seek ” ( h). 

Accoiding to the law before 1730, a power of distress might have 
arisen either by an express clause or by the common law (t). The 
common law, however, only conferred a power of distress in the 
following exceptional eases, that is to say, where a rent was granted 
(1) to a widow in lieu of dower, or (2) for equality of exchange, or 
(3) by one coparcener to another for equality of partition (A). 

In 1730 the same remedy by distress which existed m the case 
of rents reserved on lease was extended to rents seek {l ), which were 
thereby in efloct converted into renteharges (in). 

Now, by the Oonveyaucing and Law of Property Act, 1881 (h), the 
owner of an annual sum charged by some instrument on land or its 
income by way of rentcharge or otherwise, not being a rent incident 
to a reversion, can erifotee payment of such annual sum by distress 
or entry or demise for a term of years of the land charged (o). This 
provision, however, only applies where the instrument comes into 
opeiation after the 31st December, 1881 ( p). 

(e) E ij , win tlici I lie animal sum is given to “ A , las liens and assigns.” 
or to “A, las executoib, adinimstiators and assigns ’ As to niten-sts 
arising irmu several soiutes, see p 467, post 
(/) Co Lift 143 1), 144 a, 21S , Tudoi, L 0 Real Pi op , 4tli ed , p 41 , 
(■Jillicit on Rents, 16, 2 Jil Com , 1766 ed , 42 , Yin Ain , lit “ Rent/' 
I), 475 , Coin Ihg , tit “ Bent,” C, 6 , 11W v Robson (J858), 3 C J} (\ & ) 
422, 438 , Weston v /.‘aim (1742), 9 Mod Rep. 309 
(g) Co Litfc 143 I) , lf< Gerard (Laid) and Beecham's Coni met, [1894] 3 
011 295,308,311,0 A.; Weston v Bowes, sup hi, at p 310, and see title 
Distress, Vol XT , p 119 

(/*) Littleton's Tonrnes, a 218; Weston v Jlowes, supra, at p 310 
(i) See Co Lilt 147 a (where it is said that it a man seised ot land in 
fee bmdetb Ins goods and lands to the payment of a yeailv rent, this is a 
good icnleliaigp wall power to distrain, albeit there he no evpioss words oi 
charge not to distiam), Monypenny v. Monypenny (1861), 9 II 1. Cas 
114, 1.1 8 

( l ) Gilbert on Rent*, 19, 20 

(l) Landlord and Tenant \H 1730 (4 Geo 2, c 28), s 5 Fealty was an 
inseparable incident to a rcveisum (Co Litt 143 a) Tlio right ol distress 
and lealty weie also inseparable (Gilbeit on Rents, 5, 107) Hence every 
rent incident to a reversion carries the right of (listteas See. imther, titles 
Distress, Vol XI, pp 119 et seq , LwnEojin and Tenant, Vol XV7IT, 
pp 404 et Kg , Real Property akii Chattels Real, pp 138 et seq, 
284, 283, ante 

(vi) Sec Butteni v Robinson (1826), 3 Ring 392; Ropei v Roper (1*876), 
3 Hi ]> 714, 720, Re Get aid ( Loid) and Beeeham's Confiact, supra, at 
p. 311 (where it was sanl “ It was tlu* light of distiess which made the 
rent a ion.charge ’ ), Kollory v Leaver (refill), L R 9 Eq 22, 24. 25; 
sec Dodds v Thompson (186 5), L R 1C P 133, 137, F award v An si eg 
(1825), 2 Ring 518 
(w) 44 A 45 Viet c 41, s 41, 

(o) Ibid , s 44 (l), (2), (3). (4), roo p 514, pod. 

(p) Conveyancing and Law ot PiopcrLy Act, 1881 (44 & 45 Viet c. 41), 
B, 44 (6). 
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905. As regards the relation of rentcharges to rents desciibed in 
other ways, it should be noted that a rentcharge in feo may in some 
cases be described by the term “ fee farm rout ” (q). A rentcharge, 
however, must be distinguished from a rout service, which is an 
incident of tenure, being a lent reserved by a grantor who retains 
the reversion in the land 0), whereas a routchaigo is not an 
incident of tenure, the owner having no reversion (s). Again, a 
lenteharge in the ordinaly sense must be distinguished from a 
tithe rentcharge, which is a right to leeeive part of the pioduce of 
land, whereas a rentcharge is charged on the land itself (f). 

906. A rentchaige is an incorporeal hereditament (a) and is 
piimd facie real estate (b). It is usually chaiged on the mheiit- 
anco (r), but it may be chaiged upon leaseholds, in which case it 
is a chattel real in tho nature of personal estate 01) If a rentcharge 

(g) See Settled Land Act, 1882 (45 & 46 Viet c 38), ss 10 (1), 20 (2) (in ), 
Settled Land AH, 1890 (53 A. 54 Viet c 69), s 9 , Conveyancing and 
Law ot I’ropeity Act, 1881 (44 & 45 ViH e 41), s 14 (3) The teira 
“ lor faun lent ” oceuis frequently m legislation t< kiting-to land in freland , 
see Renewable Leasehold Conversion Act, 1819 (12 A 1,1 Viet <• 105) Land 
Law(heland) Act, 1881 (44&45 Viet c 4i)),ss 11,12,26,29 The lee Lit m 
tents Tcleired to m euch legislation are in cflect lenteharges Tlie stmt 
moaning ol the term “ feo iarm rent ” seems to be a rent leseived upon a 
giant ol land m fee (Co Litt 143 b, n 5 , Bradbury v Wright (1781), 2 
Doug (K r ) 624, 627, n , where it is said that the rent mnst be at least 
one touith of the, value of the land at the time of tho icservation), see, 
further, title Real Property and (hr attels Real, p 285, ante 

(r) Co Lift 87 1*. 112 b; Littleton's Tenuies, ss 214—216, and see, 
fui l hex, litles Landlord and Tenant, Yol XVlll.pp 464 ct seq , Real 
Property and Chattels Real, pp 138, 139, 284, 285, ante 

(a) Ksdade v Stephenson (1822), l Sun As St 122, 124, and see tillo 
Distress, Vol XI , p 119 

(i) Baileij v Rodham (1885), 30 Ch P 81. 88, and, as to tithe renfc- 
ehaige, see, fuither, title Ern.i ma<- rn al Liw, Vol. Xf , pp 742 et seq 

(a) (’o Lilt 49 a , Ill Com , 1766 ed , 20 , lie Brewer (1875), 1 Ch D 409, 
410, C A ; title Re \l Property \ni> Chattels Real, pp 161, 284, ante. 
Sir P. Pollock considers that the treatment in English law of a rentcharge 
as an mcoiporeal hereditament is aibitiaiy (Pollock, Principles of Contract, 
8tli ed , p 249, n (k), 8th ed , p. 249, n (o) 

(b) Saieni v Dyer (J 762), A mb 139; a rentcharge is an mteiest m 
the land itself ” {Creed v Creed (1844), 11 Cl &Fin 491,508,510,11 L , ltis 
a “ portion of the estate ” (Pitt v Dane (Lord) (1876), 3 Ch P 295, 299). 
A rentehaige in fee is subject to curtesy (Co Litt 29 a) and dower 
(Co Litt. 32 a , see Chaplin v Chaplin (1734), 3 P. Wms 229 , Idle Real 
Property and Chattels Real, pp 183, 184,190, ante) On the death ol 
the owner intestate it ordinal ily descends to the common law heir, hut 
when granted out of gavelkind land it descends in gavelkind (Edwin v. 
Thomas (1687), 1 Vcrn 489 see Stokes v Veiryer (1671), 1 Mod Rep. 
112; Randall v Wnttle (1673), 2 Lev 87, titles Descent and Distriru- 
tton, Vol Xf, p 3 ; Real Property and Chattels Real, p 155, ante). 
If there are no heirs it may escheat to the Crown (Intestates Estates Act, 
1884 (47 & 48 Viet c 71), s 4, see title Descent and Distribution, 
Vol XI, p 24) A rentcharge granted for equality of partition descends in 
tho same manner as the land (Co Litt 169 b) The yearly sum charged by 
way of interest m favour of a person who redeems land tax is in the nature 
of a rentcharge (Skene v. Cook, (1901] 2 K B 7,14 , affirmed, [1902] 1 K. B. 
682, 687, C A), but is by statute peisonal estate (ibid ; see title Land 
Tax, Vol XVIII, pp 325, 326). 

(c) Bailey v. Badham, supra , and sec Ashwm v. Bullock (1899), 81 L. T. 
48 (where the charge was on an undivided moiety of land) 

(d) See p. 465, ante, note (6), supra, p. 474, post, and see Bignold v. Giles 
(1859), 4 Drew. 343, 346. 
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SECT. 3. 

Mature of 
a Bent* 
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A sum 
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Certain 
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applicable to 
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be charged on both freeholds and leaseholds, it is considered as 
issuing out of the freeholds only, but nevertheless with a right to 
distrain on the leaseholds («). 

A rentcharge cannot at common law be created by a subject so 
as to issue out of a rent(/) or other incorporeal hereditament (g). 
The Crown, however, by virtue of its preiogative, can cieate a rent 
issuing out of an incorporeal hereditament (h ); and a subject may, 
by statute, do the same (i). 

907. A rentcharge must be a certain, not a fluctuating, suin(fc). 
It may be divided by deed or will so as to render the land liable 
to several distresses ( l ). 

908. As rogaids the relation of renteharges to divers statutes, 
the Real Pioperty Limitation Act, 1838 (m), defines “rent” as 
extending to all services for which a distress may be made and all 
periodical sums of money charged upon or payable out of any land. 
“ Rent ” accordingly, as used in the Act, includes a rentcharge limited 
by deed (n) or by will (o). 

By the Fines and Recoveries Act, 1838 (p), the word “ land ” is 
defined as extending to “ lents and hereditaments of any tenure 
(except copy of court roll), and whether corporeal or incorporeal,” 
and aceoidingly includes lentchaiges. 

The Judgments Act, 1888 ( q), empowers the sheriff under a writ of 


(c) Butt's Case (1600) 7 Co Rep 23 a, Richardson v Nixon (1845) 2 
,To & Lat 250 , Drew v Barry (1874), 8 I. R Eq 260, 279, C. A , see also 
Co. Lift 147 a 

(/) Stafford (Earl) \ Barkley (1750), 2 Vos Sen 170, 178 

(g) Gardiner v Williamson (1831), 2 B A Ad 336, 339, Ee Alms Corn 
Charily, Chanty Commissioners v Bode, [1901] 2 011 750, 759; Co Litt. 
47 a, Gilbert on Rents. 21 

(h) Co. Litt 47 a; Gilbert on Rents, 22, A -G v Coventry (Mayor) 
(1716), 1 P Wins 306; and see title Constitutional Law, Vol VI, 
p 493 

(i) Ee Gerard (Lord) and Beecharn's Contract, [1894] 3 Ch 295, 315, C A 
(whoie a rent reserved under statutory poweis out of an easement was 
hold to have been properly described in Hie eontiaet lor sale as a lent- 
eliaige), compaie Re Baxters Trusts, Mailing v Addison (1911), 103 L T 
427, alhrnied (1911), 104 L T 710, C A , anil see note (;), p 470, post 

(l) Simcy v Marshall (1872), L R 8 C P 269 (where an inmate of a 
charitable ioundation, who was entitled to a shaie ot the surplus, if any, 
of the lents ot the chanty estate, was held not to have a rentcharge, on the 
ground that his interest was fluctuating) 

(l) Bivisv Watson (1839), 5 M &W 255, seo Whitley v Roberts (1825), 
MCle. &Yo 107; Ards v Walkm (1599), Cro Ehz 637, 651. Warner v 
Baynes (1750), Amb 589 Where a rentcharge is held by A and B as 
tenants in common, it the tone-tenant pays the whole to A, after notice 
from B not to do so, B can dishain loi Ins share (Harrison v Bamby 
(1793), 5 Toim Rep 246), see. imthei, p. 614, post 

(m) 3&4 Will 4, c 27, s 1. 

(n) Jones v Withers (1896), 74L. T 572, C A.; and see title Limitation 
ok Actions, Vol XIX , p 107. 

( o) James v Salter (1837), 3 Bmg (v r.) 544, 553 , and as to interest 
payable on redemption ot land tax, see Skene v Cook, 11901] 2 K B 7, 
14 ; aftiimed, [190211 K. B. 682, 687, (' A , title Land Tax, Vol XVIII, 
pp. 325, 326 

(p) 3 A 4 Will. 4, c 74, s 1; and see Idle Real Property and Chai- 
tels Real, pp 249, 250, ante. 

(q) 1 & 2 Viet. o, 110, s. II; and see title Execution, VoLXIV., p. 65. 
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elegit to take in execution the '• lands, rents and hereditaments *' 8eci: - 2 - 
of the judgment delator, words which include a rentcharge (/). Nature of 

In the Settled Land Act, 1882 (s), a rentcharge is included in a 

‘‘land,” which is defined as extending to ‘ incorporeal heredita- charge, 

ments ” (t). 

A man is not as a rule entitled to vote in respect of the owner¬ 
ship of a rentcharge, which word includes in the Representation 
of the People Act, 1884 («), a “ fee farm rent, a rent seek, a chief 
rent, a lent of assize, and any rent or annuity granted out of 

land"(r)- 

A rentcharge can, it scorns, he vested by an order made as to 
“ land ” under the Trustee Act, 1893 (a), s. 20 

For the pm poses of the Finance (1909-10) Act, 1910 (b), Part I, 
the expiession “ rentcharge ” means “ any pei petual rent or annuity 
granted out of land ’’ It is included in the expression '■ fixed 
chaige,” hut not m the expression “ lauds or incumbrances ” (c). 

Hect. 8 .—Nature of an Annuity. 

909 An annuity is a sum of money payable yearly, or at any A charge on 
rate penodically, from a source which is exclusively or at any rate l ,ersonalt J r - 
primarily personal estate (d). 

910. Pinna faeie an annuity is itself personal estate (e). Tims, Personal 
annuities weie held to be in the nature of peisonal estate when 
granted by the Crown out of Barbados duties (/), or out of the 
levenues of the Tost Office (//), or out of coal duties (h). So also 
where, under statutory powers, limited owners granted easements 
and chattels to a company, subject to the payment of an annual 
rent or sum to the giantors, their executois, admimstratois and 
assigns the mterest was personal estate (<)• Where a will directs 

(r) Undci the law before 1838 a rentcharge might have been taken 
under an elegit (ITof/dn v Shut (IGOOj, Pro Elrz 742) 

(s) 45 & 46 Viet c 38 

(t) Ibid , 8 2(10) See Re Bcclive Estate (1891) 27 L R li 364, Re 
Brewer (1875), 1 Oh D 409, C A , and tor further d<illations of “land,” 
see title 11*. \l Property and Chattels Real, pp 156, 157, aide. 

(u) 48 & 49 Viet c 3 

(v) Ibid , ss> 4, 11; and see title Elections, Vol XII., pp 147, 148 

(a) 56 & 57 Vrct c 53; see Re liari won, Seton Judgments and Orders, 

7th ed , pp 1180, 1208, m whreh case, however, the word “ heiedrtamcnt ” 
was added to the order 

(b) 10 Edw 7, c 8; and see trtle Revenue, p 550, note (d), post 

(o) Finance (1909-10) Act, 1910 (10 Edw 7, c 8). ^ 41 

(d) Savery v Dyer (1752), Amb 139,140, Co Litt 144 b; 2 B1 Com. 

40; Termes do la Ley, tit Annuities, Com Dig, tit Annuity, Roll Abr, 
tit Annuitie; compare Anon (1536), Dyer, 24, Bignold v Giles (1659), 

4 Drew 343, 346 

(e) liiueh an mteiest “ conceineth no land nor savoureth of the lcaltie" 

(Co Litt 20 a) 

(f) Aubm v Daly (1820), 4 B. & Aid 59 , Stafford (Earl) v. Buckley 
(1750), 2 Ves Sen 170 

(q) Holdernesse (Countess Dowager) v Caunaithen (Marquis) (1784), 1 
Bro C C 376 

(h) Radburn v Jeims (1841), 3 Beav 430; compare A -G v. Richmond 
(Duke) (No 2), [1907] 2KB 940, per Brat, J., at p. 973. 

(i) Re Baxter's Trusts, Mailing v. Addison (1910), 103 L. T. 427, affirmed 
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an “annuity” to be paid out of real and personal estate, the 
interest is ]»imd fane personalty (j). 

911 The goneral rule is that annuities are included in the term 
“legacies” m a will (A), and even in the term “pecuniary 
legacies ” ( l), unloss the will shows a contraiy intention (m). Gifts 
by will, howevei, of interests called “annuities,” accompanied by 
a charge on land, may, ou consti action, be held to amount to 
gilts of rentcharges payable exclusively out of the land. Such 
construction may bo placed upon the gift if expiess powers of distress 
are given (it), or wheie the annual sums aio refeirod to as 
“annuities or rentcharges” (o), or where the will contains other 
indications of intention that the gift is of a rentehar e’( p). 

912. Although an annuity is personal estate, and is payable out 
of personal assets, it has this peculiarity, that it is capable of being 
given in such a manner as to devolve on death in the same manner 
as real estate (q): thus it may be given to a man and bis heirs, a gift 
which confers an estate in fee descendible to the heir m default of 
alienation (i ). Again, an annuity may be given to a man and the 
heirs of Ins body(s). but a limitation in the last-mentioned form 
does not constitute an ('stale tail, by reason of the Statuto DeDonis 

(Kill), 104 L T 710, (! A , compile lie Geiaid (Lot d) tind Hew ham's 
Contiml, 11804] 3 (’ll 20f>, .510, V A , and see note (i), p t<>8, mile 

{)) Vinson* v Vinson* (1869), L It 8 H<] 260, Tai/loi v Mint indale 
(1841), 12 Sun 1158, Joint! \ Rie.hu ids (1882), 11 L it It 278, He 
Trenchant, Trenchant v Turn hind, [1005] 1 < 'll 82 A nl.il uton charge 
of an annual sum on a statutory undoitahnig, compiiMiig heic-ditaments 
coipoieal and liuoipineal, and peisonnltj. c-ic-atc'S an imciosl wliieh is 
peiMuuil, not, ical, estate {He Bartei's Tiiists, 31 ailing y Addison (I0JO), 103 
L T 427 aflumed (1011), 104 L T 710. V A 

(l) Heathy 11 rston (18.13), 3 Do G M A; G 601,800, G A , Mullins y 
Smith (I860). 1 J)iow A- Sm 204 , and we title Wills 

( l) On si in v liOijci x (1866), L It 2 Eq 28 4 25)1 

(m) Shippi nl,on v Town (1842), 1 V A r C I'll ('as 441, Voin/nld 
v Wi/ndlunn (1845), 2 ('oil 184; Wardx Grn/ (1850) 26 Ueav 485 Wheie a 
testator beipii ttlii'd to eac*h of lus executois “ the sum ol 1400 ayeai dining 
the twin ol 5 yea is,” these stuns were held to bet annuities payable out ol 
income arul not legacies payable out ol corpus, but positioned m tunc ol 
payment {SehoU field v lied Jem (1863), 2 Diew & Sin 173) 

(«) Turnery Turner (178.1), Amb, 776, Tin/loi v Min tin dale (1841), 
12 Sim 158,160, Vahlnuqx Burnell (1881), 51 L J (uf) 74, G A , Ship- 
peritson v Tower, supra, Smnelt v Unix it (J87J), L. 11 12 Eep 201; 
eom]>are Voole v IJeion (1873), 42 L J (cit) 348 

(o) Ion v Ashton ( 1800 ), 28 lleav 375); Dudley v Dudley (1887), 19 
L. R. Ir 544 

(p) lie Waring, Greer v. Wat nig, [1896] I I R 427; Loniar y Lomax 
(1849), 12 Ueav 285,290, compare Re Trenehard, Tiemhard v Trcnchmd, 
supta (where the question was treated as one ol eonstiuetion) 

(q) Turnery Turner (1783), 1 Bio G O 316,323 * 

(r) Biqnold y Giles (1855)), 4 Diotv 343, 346 , and see title Real 
Pkopeext and Chattels Real, p 165, ante Instances of limitations ol 
this kind occurred in Radbum y. Jervis (1841), 3 Beav 450, Aubin y. Daly 
(1820), 4 B. & Aid. 59 ; Stafford {Earl) v Buckley (1750), 2 Ves. Sen 170. 

(*) IJoldernesse {Countess Dowager) v Catmnthen {Marquis) (1784), 1 
Bro. C. C 376 ; compare Re Wyitch's Trusts, Ex puite Wynch (1854), 5 De G. 
M &G 188, C A. (where an annuity was bequeathed to a manied woman 
for life and the issue of her body). 
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Condition a] lbus (t), winch contains only the word “tenement,” and 
an annuity, although a hereditament, is not a “ tenement ” («). 
Where an annuity is limited to A and the heirs of his body, a con¬ 
ditional foe is created, and A can alienate the annuity as soon as an 
heir of his body is born, in the same mannei as he could have dono 
in the case of leal estate before the Statute I>e I Joins (Jon- 
ditionalibus (a). Rut although given with words of mliei itance, an 
annuity is personalty for all purposes othei than descent (h). 


Part II- -Creation of Rentcharges and 

Annuities. 

Sect. 1.— JlcnUhmyes, 

Sllli-Nisor 1 —In (Ifnftal. 

913. There are three modes in which a rentchaige mav he 
created It may be created (l^ by instrument min iuo*(c), or 
(*2) by testamentary disposition, or (3) by or under the powers of a 
statute (rf). 

Suf-SecT 2 —Creation by Inslrvmnit Inlet Vivos 

914. To create a rentchaigo by an instinment mUi m on tlie 
instrument must as a geneml rule be under seal, fot a rent charge' 
is an incorporeal hereditament (/), and it is settled that, whether for 
a freehold or a chattel interest, such a hereditament cannot ho so 

(H Htat (1285) 13 Echv 1, c 1; and rcc title Real Property and 
(' n \ttfls Real, pp 172, 241, 242 ante 

(u) Biqnold v Giles. (1859/, 4 Diew 343, 347, see Tinner v Tinner 
^1783), l Bio 0 0 316,323 In this rospict an annuity diflers from a 
icntclurgc; sec Co Litt 1!) b 

(a) IS I nfl oid (Karl) v B nel ley (1750), 2 Vos Sen 170, 180, Co Lilt. 
20 a ; Re RivcU-Vnrnaoh (Sn J j W<11 (1885), 30 Oh D 136, per ('mm, 
.1 , at p 141, compaic A-G \ Ilnhmond (Duke) (No 2), [1907] 2 KB. 
940, 973; and bcc title Beal Property and Chattels Real, p 172. ante. 

(b) Avbm v Daly (1820), 4 B & Aid 59, Radburn v Jems (1841), 
3 Beav 450 

(e) For various forms of giant of a lent charge, see Encyclopedia of 
Forms and Precedents, Vol 1, pp 545 el sec/, Vol II, pp 17, 19, 
Vol Vi , pp 483, 487, Vol AT II , pp 296, 307, 383 Foi form of a grant 
in lieu of dower, see ibid , Vol V , p 475 
(d) A claim to lent on the ground of prescription is mentioned by 
Sir E Coke (Co Litt 114 a, 144 a), and ft has been said that the title by 
piesouption is applicable 1o meoiporenl liei edit aments ( Beauchamp (Burl) 
v. Winn (1873), L R 6 II L 223, 238) But no modern instance of such 
a claim can be iound in the books, and it is ex piously excepted from the 
Prescription Act, 1832(2 & 3 Will 4, c 71), s 1 Fioin long payment of 
lent, however, the courts have presumed ariangcments made ninny years 
ago lor such payment, see 4(hiam v (Sandwich (1877), 2 Q B D 485, 
492, C A ; Foley's Chanty Tiustees v. Dudley Corporation, [1910] 1 K. B. 
317, 323, C A , Sanders v Sanders (1881), 19 Ch R 373, C A ; Re 
Bom f ord's Estate, Bomfoidv (Seville, [1904] 1 I R 474; Biulqewaler (Duke) 
v. Edwards (1734), 6Bro Pail Oas 368, In the case of charitable lent- 
charges, their existence may be proved by long continued payment; soe title 
Charities, Vol IV, p 203 As to prescription, see title Easements and 
Profits a Prendre, Vol XI, pp 256 et seq 
ie) 3 Ciu. Dig, 4lh ed., 289 , and see p. 467, ante. 


Sect, 3 

Nature of 
an Annuity. 


Modes of 
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Deed 
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Shot. 1. 

Rent* 

charges. 

Agreement 
to grant a 
rentcharge 

Estates and 
interests m 
rentcharges. 


created (/) otherwise than by deed ( g ). A rentcharge may be 

created by deed poll (h). 

An agicement to grant a rentchaige, issuing out of the land of 
the grantor, which is evidenced by a writing not under seal may be 
enforced (i) Such agreement may entitle the grantee to have the 
rentcharge furthei secured by the personal covenant of the grantor (k). 

91 5. A rentcharge may be created for an estate m fee simple (J), 
in fee tail (vt\ for life («), or for a term of years (<>). Again, a 

(/) As to the grant of a rentcharge by one coparcener to another, for 
equality of paitition, see title Partihon, Yol XXJ , p. 815, note (/). 

(q) Co Lilt 109 a, Hew tins v Sltippam (1826), 5 If & C. 221,229, see 
Bird v. TTiqqinson (1837), 6 Ad & El 824, Ex. Ch ; and see title Deeds 
and Otiieii Instruments, Vol. X , p 301. In the ease of rentcharges 
created by deeds heforc 1882, the deed usually provided express remedies 
lor enforcing payment out of tlie land by dislress, entry, and the limita¬ 
tion of a tenn pf years Where the instrument eonies into operation 
after tho 31st December, 1881, tho rentcliaiger can now by the Con¬ 
veyancing and Law oi Property Act, 1881 (44 & 45 Viet c 41), s 44 
fhoe p. 514, post), himself enioice payment by distress, entry, or a demisel 
lor a term. A renteliarge is also frequently seeuml by the persona 
covenant of the creator, and sometimes special powois die mven tor the 
appointment of a receiver , soe p 520, post An ordru.ii v rnsldiu o of tho 
creation by deed in modern times ol a rentcharge oceurH in the limitation 
of a jointure usually insetted in a mainage settlement ot real estate; 
see the fonns m Davidson, Convcyaneing Precedents, 3rd ed , ''ol III, 
pp 982 et seg , and Mr Waley’s remarks on their proper liamowoik, ibid , 
310 etseq , see also title Settlements A jomtuic reutcharge /ninid fane 
takes ellect on the husband’s death {Re De Hoqhton, Tie Hoqhton v lie 
Hoghton , [1896] 2 ('ll. 385) Precedents of vatious documents relating to 
the cieation ami assignment of rentcharges will be found m the Encyclo¬ 
pedia of Itoi ms and Precedents, Vol l,pp 543etseq 

The stamp duty on a giant of a lent< barge is the same as oil a convey¬ 
ance of laud, whether the giant is for valuable consideration (Stamp Act, 
1891 (54 & r*» Vxcl. c 39), s 54, see title Sale or Land), or voluntary 
(Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s. 74); see title Revenue, 
pp 700 et seq , poet 

(/i) Littleton’s Tenures, s 218, Gilbert on 11 cuts, 38 ; Gtenon v Raioson 
(1726) (’as temp King. 57. 

(•i) Jaehson v Lerct (1792), 3 Bio C <’ 605, Coles v TreeothieL (1804), 
9 Vos 234,246; Wellesley y Wellesley (1839), 4 My. &,Cr 561,579, and see 
Kenney v. Wesham (1822), Madd A, G 355, Hot timer v Capper (1782), 1 
Bro. C. C. 156 , Ropey Roots (1774), 1 Uro. Pari Gas 370, Carbety (Lotd) 
V. Weston (1757), 1 Bio Purl (’as 423 

(L) Bower v. Cooper (1843), 2 Ilaie, 408. 

( l) On Litt. 144 a , 3 Cru Dig , 4th od., 289, Gilbertson V. Richards 
(1859), 4 11. &N. 277, 297 

(m) Ibid For instances, see ritcpnn y Cltaphn (1734), 3 P Wms 229; 
Rolnnsony Gtffard, [1903] 1 Oli 805,871, A -G v Rnhmond (HuLe) (Ko 2), 
[1907] 2 K B 940 Where a rentcharge is grnnied to A m tail without 
any limitation over m fee, A on disentailing acquires no more than a base 
fee (Co. Litt. 298 a, nofe (2); Chaplin v i'haplm, supra) As to barring 
an entail m a lentiharge, see also ]Y Ini field v. Fan net (1750), I Ves» Sen. 
US7, 391. As to base fees, see title Real Proper! y and Chattels Real, 
pp 262 et seq , ante 

(n) Co Litt. 144 a ; 3 Cru Dig , 4th ed , 289. For instances, see Smith 
v. Far naby (1666), Cart 52, Salter v. Rutter (1602), Cro. Eliz 901; <htpii 
v. Jackson (1824), 13 Puce, 721; and for a limitation of a jointure rentcharge 
to a surviving wife during her life, see Hambro v. Hambro, [1894J 2 Oh. 5b4. 

(o) Re Flaser, Lowthcr v Fraser, [1904J 1 Ch. 720, C. A. A rentcharge 
held by a person as tenant at will is relerrod to m the Beal Property Limita¬ 
tion Act, Ih'Io (3 A. 4 V ill 4, e. 27), s. 7; aud see title Limitation of 
Actions, VoL XIX., p. 123. 
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rent charge may be created for an estate pur autre tie(p), and also Bkct *• 
in remainder after an estate for life ( q ). Rent- 

charges. 

916. A rontcharge already created cannot at common law bo — 

gi anted so as to commence m Jutuio(r), but maybe so granted Time of com- 
when it is created de noio(s). The time of commencement must menccracnt - 
of course be within the period limited by the rule against 
perpetuities ( t). 

917. Theie are two fornis of words in which rentcharges may Foimof 
be created by an instrument inter avos, namely, (1) by common law ^strument 
grant oi reservation («), and (2) by a limitation taking effect under 0 creatl011, 
the Statute of Uses (a). If the instrument creating tho rentehargy 
operates as a common law grant, the grantee does not obtain seisin 

in deed of tho rentcharge until he lias actually received part of 
it (b), and he could not bo tieated as having been in the “ actual 
possession” of the rontcliaige required m the case ol a county 

(p) 3 Cru Dig , 4th od , 289 As to such an estate, see title Keu, Pro* 
mm ini> On vi'JKi.s Unit, pp Vitiel seq ,ante 

(q) Mallei v -(1992), I elv 9, Co Litt. 298 a; see also Smith v. 

Fauuibq (1666), Oait, 152 

(r) 3 Ciu Dig , 4th ed , 293 , Challis, Law of Real Piopeity, 3rd ed , 
pp 111, 112, and see title Reyl Property and Chattels Real, pp 216 
et seq . ante 

(s) 3Ciu Dig , 4th ed , 293 , see Uilheit on Rents, CO , Sutton's Ilos/nial 
Case (1612), 10 Co Rep 23 a, 27 h , Thioekmeiton v Tint q (15. r >. r )), Plowd. 

145.156, title Heal Property aye Chattels Heal, p 216, note (p), ante 

(t) See title Perpetuities, Vol. XXII., pp 299, 300 et seq Tho 
stalutoiy powers and remedies for recovering a lent piopcrly limited aie 
not within the mlo (Conveyancing Ad, 1911 (1 & 2 Geo 5, c 37), s 6, see 
title Perpetuities, Vol XXI I, p 299, note (d) , andp 517, post). 

(w) Wheie a lentchaigc is cicated by common Jaw icsci vatnm there is 
m etleet a grant ol tho land by ilio owner thereof and a giant oi tho rent by 
the grantee ol the land (Browning v. Benton (1555), Plowd 134, aiqncndo , 

3 Preston, Abstracts ol Titles, 55; compare Email v Guiliam (1859), 7 
11. L. Oas 331,345; Dm ham and Sundei land Rail Vo v Wallet (1812), 

2 Q B 940, 967, Ex Oh ) And the conveyance should be executed bv the 
grantee (Gdbcitson v. Ifochaxh (1859). 4 II. & X 277) As to tho distinc¬ 
tion!, between the giant ot a rontcliaige and the reservation of a rent- 
ehaige, see iuithor, Co Lit,t 148 b 

(а) 27 lien. 8, e 10, see ibid, rs. 4, 5; 1 Sanders. Uses and Tiusls, 

4th ed , p 105. 2 ibid, p 32, Sugden’a Gilbert on Uses and Triads, 
p. 193, note (4); see Encyclopaedia ot Forms and Precedents, Vol 1., 
p. 547 ; Vol XII , pp 598 et seq , Vol X1LJ , pp 296 et seq Ordmaiily 
a rentchaigo is eieated under the Statute of Uses (27 Hen 8, c 10) 
by a limitation ot land to A and his hfnis, to the use that B and his 
lions shall receive a rontcharge Should, however, tho land be limited 
to A and his heirs to tho use ol B and Ins heirs to the use that 0 and his 
heirs shall receive a rentchaigo, this does not transgress the rule that a 
use (amiot be limited upon a use The second use does not create a trust, 
but gives a seism m the rent to 0 ( Hanh/ v. Can oil, [1907J 1 1 R. 166, 

173; Gilbeitsonv lliehaids (1859), 4 II & X. 277,297 , compaic title Real 
Property and Chattels Real, pp 271 et seq., ante). Where A granted 
land to B and his liens to the use that A and his heirs should receive a 
rentcharge, and subject tlieieio to dower useb in lavour of B, a subsequent 
common law grant m the deed of the same rentcharge by B to A was 
treated as inoperative (Hartlei/ v. Maddocls, [1899] 2 Ch 199). 

(б) Co. Lilt 160 a; Bee title Real Property and Chattels Real, 
p. 290, ante , OhaJliR, Law oi Real Propeity, 2nd ed , pp 206, 209; 3rd 
ed., pp. 233, 236, 
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charges. 
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interests out 
of which 
rentchargc 
treated 


voter by the Representation of the People Act, 1832 (c). If, how¬ 
ever, the instrument operates under the Statute of Uses (d), the 
grantee acquires seisin in deed of the rentcharge by virtue of the 
statute ('■), and, even before ho receives it, has the “ actual 
possession ” required for fianehise (J). 

918. A lien on land for the purpose of securing a rentcharge may 
ause from a covenant^/), or from a clause appointing a receiver (h). 

919. A lentcharge may be created out of an estate in foe 
simple (i), m fee tail (/,), or an estate for life (1), whether the land 
be freehold ( w) or copyhold (a). It may also be created out of a 
term tor yeais(o); but in this case the interest so created is a 
chattel interest ( p). 

Where land is held by A and B as tenants in common (q) and 
tboy make a common law grant to C of a rent of 20*. per annum, 
(1 lias two rents of 20s. (r). If, however, A and B hold as joint 
tenants, it seems that C only has a single lent Tf AandBaio 

(c) 2 & 3 Will 4. c 45, s 20 ; boo Mini hi/ v Thomilcy (1840), 2 C 11. 
217, II a mini v Tim Ion Ovmseei* (ISM), 4 B 1; (June's Cine (1872), 
L R 8C r 281; and M‘o title linwnoNS, Vol XLI, p. 148, nolo («) 

id) 27 Hon 8, o 10, see title Re.il Property and Chattels Real, 
pp 271 fit s eq mile 

( e ) Statute el Uses (27 Hon 8, c 10), s. 4 

( f) Ueehs V Bhun (1804), 18 C. B. (n. s ) 00; Hadfield's Vim (1873), 
L It 80. P 306; Lomoikv Biouykton (herseeis (1883), 12 Q B i> 309. 

(q) Wittetiley v Wellesley (18.59), 4 M\ & Cr. 561, 579; While v. 
Andnson (1850), 1 I Ch It, 419; see Motmnqton (Countess) v Keane 
(1858). 2 He G. & J. 292, O A ; ir.iGoa v Sadleir (1829), 1 Mol. 585, 
com pate Dnon v Vayfeie (1857), 1 Do G A J 055 

(It) Viaduct v. Rtoliish I'totndeni Institution, [1893JW. N. 146; ailimied, 
[18941 W N 88, G A 

(i) Tins is usually the ostate out of which a ionl charge ir granted. 

(Ic) See Smith v. Stapleton (1573), Plowd. 430, 436 

(l) Sco Monypenmj v. Many penny (1861) 31>oG &J 572; 9 II L O^s 
114 (whore a man purported to grant aientehai go to Ihh bid vivmg wife dining 
her life out ot lands of wlueh lie himself was only tenant tor lito, and the 
deed was construed as containing a iovonant binding his personal estate); 
compare Temdale v Teasdale (1726), Cas. temfi King, 59, Fold v. Tynte 
(1805), 2 Ho G. J & Sm 557, 0. A. 

(til) This is almost mvaiiably the nature ol the teimie of lauds charged 
with a rentchaige. 

(rt) See Lumlcy on Annuities, p. 227 

(o) Co. Litt. 14 n b , MoniiKon v Jtedshaw (1608), 1 WmR Samul 180 e , 
Butt’s Case (1600), 7 Co. Rep. 23 a; lie Fraser, Loicther v. Fraser, [1904J 
I Ch 111. 726,0 A. 

(p) lie Fiasei, Lowilier v. F» riser, supia , Co. Litt. 147 b; Butt's Case 
(1600), 7 Co. Rep 23 a; Sa/feiy v. Klqood (1834), 1 Ad. & El. 191; 
Co ping er on Renta, 1886 ed., ]» 112. In the case ol a rentcharge created 
out ot a teim of ycais it should be noted that the Statute ot Uses (27 
Hen. 8, o. 10) does not apply , see title Real Property and Chattels 
Real, p. 274, ante, also that the remedies given by the Convoyauonig and 
Law ot Property Act, 1881 (44 & 45 Viet, c 41), a. 44 (see p. 514, post), 
may not be available, unless the woid “ land ” in ibid , s 44 (which word 
by ibid , a. 2 (ii.), includes “ land of any tenure ”), includes leaseholds ; as 
to tin-,, Boe Ohallis, Law of Real Property, 3rd ed., p. 424; Co. Litt. 93 b; 
Be Kershaw, Drake v. Keishaw (1888), 37 Ch. D. 674, 677. 

(q) As to tenancy m common, see title Real Property and Chattels 
Real, pp. 206 et seq., ante, 

(r) Go. Litt. 197 a. 
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joint tenants(s), and the giant is made by A only, and he Sect.]. 
subsequently releases to B and dies leaving B suiviving, the rent Rent- 
will continue after A’s death (a); but if A predeceases B without charges, 
having released to him, the rent ceases on A’s death (b). ~~~ 

920. A person cannot at the same moment grunt a perpetual roipetual 
rentcharge issuing out of fieehold or copyhold land and also the rentcharge 
fee simple in the same land to the same person (r) "Where a with 
copyholder covenants to surrender his copyholds by way of mortgage tee simple 
and by the same deed grants to the mortgagee a power to distrain 
for the interest ou the principal mortgage debt, tho giant updates 
as an immediate grant of a rentcharge, which, however, will cease 
upon the admittance of the mortgagee (c) 

921 The grantor of a rentcharge must have an estate or Estate of 
inteiest m the land out of winch the rentcharge is made to issue, ? ranfor must 
as great as if not gi eater than the estate or interest treated in the the'inteiest 
rentcharge (d). If lie pin ports by deed to cieate the rentcharge for ueated 
a grnttei estate or inteiest than that which he has in tho land, the 
rentcharge is valid in so far as liis estate or interest m tho land is 
able to suppoit it (a). Appaient exceptions to tho general iulo 
which requites the grantors estate in the land to equal or exceed 
the estate or interest in the rentcliargo gi anted aie atlorded by 
various statutory enactments, the goueial effect of which is to 
empower limited owners or parties under personal disabilities (/) 
to dispose of land in consideration of a icntcharge. But, at feast 
in tho case of sales for building purposes by a tenant for life under 
statutory powers (q), this apparent exception is not a leal exception; 
for, although the limited owner may bo empowered to convey m 
fee simple subject to a “reservation” of a rentchaige {h), tho 
li an,suction appeal s to take effect as a grant of the rentcharge by 
the grantee in fee simple of the land (i). 

( s ) As to joint tenancy, see title Real Propeutt and Chattels Real, 
pp. lit!) ct srq , ante 

(а) Co Lift 185 a 

(б) Ibid , 184 b , as to coparceners, see Co Lift 185 a. 

(e) Freeman v Jiilwaid* (1848), 2 Exoh 732, 739 

(d) Doe d (l (mod v. Olkij (1840), 12 Ad & El 481. 487 ; Fireman v. • 

Edwaids (1818), 2 Excli 732, 730, Jolly v. Aibuthnot (1859) 4 Do G & J. 

224, 241 

(e) Faffeiy v Elgood (1834), 1 Ad. & El 191; Co Lilt 147 b Thus, 
if a rent ni tec is granted by a tenant m tail, it, will m any ease be 
valid dm mg Ins life, but on bis death it W1 dclcrnmu (1 Co Rep 48), 
unless lie bars tho entail, in which case, it will continue [ibid); and 
see ilf on upe nny v. Mon i/pe,nny (1861), 3 Do G A .7 572 , KILL. Cas 114; 

Teasdale v Tensdale (1726), Cas temp. King, 59. Foulv. Tqnte. (1865), 2 
Do G. .1 & Bm 557, 0. A , and, as to tho lights of rent,chargers and 
annuitants as affected by the quantum of the donoi s estate, see, tuitber, 
pp. 497 ft seq , post 

(/) See, eq, the Settled Land Act, 1882 (45 & 46 Viet c. 38), s. 10; 

Settled Land Act, 1890 (53 A 51 Viet e 69), s 9 

(q) Under the Settled Land Acts; see titles Sale ok Lind ; Settle¬ 
ments. 

(h) See the Settled Land Act, 1890 (53 & 54 Viet, c 69), s 9 

(i) Ibid , s 9 , compare Ewart v Qrahaui (1859), 7 H L Oas. 331, 345 ; 

Durham and Sundnland Rail Co v Walker (1842), 2 Q B 940, 967, Ex Ch. 

As to sales of land in consideration of a perpetual rentcharge geneially, 
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922. Any rentcharge granted since the 26fch April, 1855, other¬ 
wise than by marriage settlement, for one or more life or lives or 
for any term of years or greater estate determinable on one or more 
life or lives does not affect any lands, tenements, or hereditaments 
as against purchasers, mortgagees, or creditors, unless registered at 
the Land Registry (?). An unregistered rentcharge is, however, 
valid as against persons taking notice of it (A). 

Sub-Sect 3 —Creation by Testamentary Ihsjmitwn 

923. A rentcharge, that is, an interest m the nature of a 
leutcharge, may be created by will (l), for which purpose it is 
unnecessary to use any particular form of woids. The question 
whether a lentcharge is created by a will is one ot consti notion, 
and the indication of the testator’s intention to eieate an interest 
having the incidents of a legal rentehaige is sufficient (m). Thus, 

the land of a lunatic can, with the sanction of the judge m lunacy, ho sold 
lor such a consideration (Re lEnre (a Person o/ Unbound Mind), [1892] 
1 Oli 344, 0 A , see title Lunatics and Persons of Unsound jMind, 
Yol XIX , p 443) The land ol a muninji.il corpoiation can also, with 
theBanction ot the Loial Government Boaid, he sold loi akke consideiatiou 
(Scarborough Co) potation v Coopei, [1910] I Oh 08; see title Local 
Government, VoJ XIX , p 318) It seems, however, that the ordinary 
power of sale and exchange docs not ant house a sale in consideration of 
a ionlcharge (Head v. Shaw (1807), Sugdcn, Powers, 8tli ed , p. 864). 
Sales and conveyances ot laud 1o punhascis m eousideiation of icnt- 
charges are common in some paits of the noitli ot England Piccedents 
of such conveyances will he iound in the Eiicvilopiedia of Forms and 
Piccedents, Vol XII , pp 394 et seq. The position, on the death ot such 
a purchaser, of his legal pcisoiial iepicsont.it ive is dealt with in the Law of 
Property Amendment, Ait, 1839 ( 22 & 2« { Viet c 35), s 28 , and see the 
text, infra. No vendm 's lion on land arose in favour ol a vt udoi who agreed 
to sell the land in <onsider.ition of a hie annuity to be seemed by bond 
(Duron v. Gayjere (1837), 1 Do G & J 655 , and see the eailicr decisions 
there discussed) Wheie, undci the poweis of the Lands Glauses Consolida¬ 
tion Act, 1845 (8 &: 9 Viet e 18) s 10 (amended by the Lands Clauses 
Consolidation Act Amendment Act, 1860 (23 A 24 Viet c 106), sb 1, 4, see 
title Compulsory Puiu ii vse of L \nd and ('on pens mow, Vol VI, p 59). 
land was aiueed to be sold to a company m consideration ol a lent charge, and 
before eomejanee the rcntcluige fell into arroai, the vendor had no lien 
on the land loi the an ears (Jersey (Hail) v Baton Ferry Floating Dock Co. 
(1869), L. E 7 Eq 409) ')n the otliei hand, wheie, aftei conveyance, 

the rentcharge iell into aiieai, the vendor was allowed, notwithstanding 
the appointment oi a leceivei of the tolls, piofits, and income ot the under - 
takmg, to distrain k>i the uireais upon the land, as well where a powei to 
distrain was expressly given by the conveyance (liyton v. Denbigh, Rvlhiu, 
and Corwen Rail, Co (1868), L* It 6 Eq. 14) as when* it arose under the 
Landlord and Tenant Act. 1730 (4 Geo 2, e 28), s 5 (Eaton v Denbtqh, 
BulJun, and Corwen Jlail Co . Kiel man v. Johns (1868), L. II 6 Eq 488) 

A power to invest upon freehold oi leasehold giound rents may authorise 
the purchase ol such rents (lie Motdan, Lego v Mot dan, [1905] 1 Ch. 
fit.) C. A.). 

(l) Judgments Act, 1855 (18 & 19 Viet c. 15), s 12 ; Land Oliaiges Act, 
1900 (63 & 64 Viet c. 26), s l. 

(/>) Greaves v Tojield (1880), 14 Ch. D 563, C. A 

(l) See, eq, Iiamsey v. Thornqatc (1849), 16 Sun. 575; Gully v Davis 
(1870), L It. 10 Eq 562 As to lemedies for enforcing payment, see 
p 514, post, compaie pp 466, 472, note (g), ante , anil see title Wills. 
Eor form of devise of rentcharge, see Encyclopaedia of Eoims and 
Piccedents, Vol XV , pp 520,628 

(tn) See Ramsey v Thor agate, supra; Be Trenchaid , Tienvhard V. 
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a renteharge is created where a testator devises land to one person 8ect ' 1 
charged with the payment of an annual sum to another (»). A Rent- 
gift by will of a renteharge issuing out of land is a gift of an charges, 
interest in the land itself and necessarily specific (o). 

Sub-Sect 4. - Creation by or under the l‘<,wns of a tit a lute. 

924. There are numerous statutory provisions as to the creation Oncompai- 
of rentcharges. Thus, under the Lands Clauses Consolidation Acts, sory purchase. 
1845 and 1860 (p), the absolute owner of land, whether under 
disability or not, can sell land to an undertaking in consideration of 

an annual renteharge to be charged on the tolls or rates of the 
undertaking or to be otherwise secured as uiay be agreed. 

925. Further powers exist for the creation of rentehargeB either y 0 

for repayment of advances made by the Tieasury for drainage lepayment of 
works (q), or for the commutation of customary, piescnptive, or other a(lvancM for 
similar obligations to repair, maintain, or do any works (r), or ments^ 
for repaying advances made under the Improvement of Land Act, 

1864 (s), and under other Acts authorising tho charging of land 
v ith the expenses of improvement (t). 


926. Local authoutios may create rentcharges in respect of By local 
advances made for private improvements (?<)• These rentcharges sa ™ lar J 
must be registered (v). 


authorities 


927. Where partitions are made by order of the Board of parties to 
Agriculture and Fisheries, compensation for the purpose of pro- » partmon. 
ducing equality may be given by means of perpetual rentcharges 
chaiged on the whole or part of the laud partitioned (tr). 


Tienchmd, P1005J1 Hi 82 ; Fe Wining, Giecrv. Waunq, [180(5) I I II 427 ; 
Patclunq v. Barnett (1881), 51 L. J (cu ) 74, 0 A., Snmett v JJcrbnt 
(1871). L It 12 Eq 201; Ion v. Aston (I860), 28 Bcav 579, Lomax v. 
Lomax (1849), 12 Bear. 285, 290 01 course, the duration of the rent- 

thaige depends iu each case on the words of limitation used see p 484, 
poet 

(n) SdUmy v. Leaver (1809), L It 9 Eq 22; ILdterq v Fobmson (1826). 
3 Bing 392 Distinguish cases wheie trustees take the legal estate under 
a devise ot land to them upon trust theicout to pay an annual sum 
(Fenwick v Cotts (I85b), 8 De It. M A 0 50b, 0 A : ]>oe, d B lntt v. 
Simpson (1804), 5 East, 162 , see Adams v. Adana. (1845), (5 Q B 800). 

(o) Creed v Creed (1814), 11 01 A Fin 491, 508, 510, If L , Fdt v. 
J lucre (Loid) (1876), 3 Oh D 295. 299 

(p) 8 & 9 Viet c 18, ss 10, li, 23 A 24 Viet c 100, ss 2, 4, and 
see title Compulsory Purchase of Land and Compensation, Vol V L, 
pp. 59, 60 (wheie the remedies available for enfoldin' payment of such 
icntcharges are stated). 

(q) Public Money Drainage Act, 1846 (9 A 10 Viet c 101), ss 34 < t seq.; 
aud see title Land Improvement, Vol XVI11, pp 278, 304, 305 

(r) Lund Drainage Act, 1861 (24 & 25 Viet c 133), ss. 34, 35 

(s) ’27 & 28 Viet. c. 114, ss 49 et seq 

(t) See title Land Improvement, Vol. XVIII . pp. 296, 297, 301, 304, 305. 
Bor foims of assignment ot icntcharge undei the Improvement of Land 
Act, 1864 (27 & 28 Viet c 114), see Encyclopaedia ot Emms and Prece¬ 
dents, Vol. I, p. 568, Vol. VII., p. 42 

(u) Public Health Act, 1875 (38 & 39 Viet c 55), s 240 

<v) Ibid., s. 241; and see title Public Health and Local Administra¬ 
tion, Vol XXIII, p 381, 

(to) Inclosure Act, 1857 (20 & 21 Viet c. 31), ss. 8 -11; and see title 
Partition, Vol. XXL, p. 828 
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Rentchabges and Annuities. 


Skjt. i. 

Bent- 

charges. 


By limited 
owners of 
settled land. 


By regwfcied 
proprietor 
of land. 


On enfran¬ 
chisement of 
copyholds 


On sale for 

charitable 

uses. 

Necessity for 
registration 


928. As regards settled land, the court may authorise a tenant 
for life to grant the land for building or mining purposes in per¬ 
petuity at a fee farm rent (x). The power only applies to districts 
as to which the evidence mentioned in the Settled Land Act, 
1882 0/), is produced to the court. Where, under the above power, 
a grant in fee simple is made for building purposes, with a 
reservation of a rentcharge, the reservation opeiates to create a 
rontchaage in fee simple issuing out of the land granted (z) and 
having incidental thereto the powers and remedies conferred by the 
Conveyancing and Law of Property Act, 1881 (o). 

929. A registered proprietor of land may charge it with an 
annuity or other periodical payment by way of registered charge (£>). 
In such a case the powers of the Land Transfer Act, 1875 (<), apply. 

930. Jn the case of compulsory enfranchisement under the 
Copyhold Act, '1891 (</), the fold’s compensation must m certain 
cases be, and in the case of a voluntary enfranchisement under 
that statute the consideration may wholly or partly be, an annual 
rentcharge issuing out of the land enfranchised (c). 

931. Rentehaigos may he created upon sale for full valuable 
consideration of land for charitable uses (j). 

932. A rentehaige created, under any statute, since the 1st 
January, 1889, otherwise than by deed, for securing to any person 
moneys spent or expenses incurred by him. or moneys advanced by 
him tm lepaymg moneys spent or expenses inclined by any other 
poison, under such statute, is void as against any person taking any 
intoiest m the land chaigod unless icgisteied in the Land Registry (y). 

{/) Settled baud Act, 1882 (15 A: 40 Yjet. c 38), s 10; see title Settle¬ 
ments 

(y) 4r» At 46 Viet, c 38, s 10 

l») Settled Land Act, 1890 (53 Ac 54 Viet c 69), s 9. 

(а) 44 Ac 45 Vid e 41, s 44 ; and see ]» 514, /«w,( 

(б) Land Tiansfei Act, 1897 (00 <Sr 01 Viet. c. Go), s. 9 (3) 

(n) 38 A' 39 Viet, e 89, r 23. It would Bccm that tlio poweis of tho 
Conveyancing and Law of Property Act, 1881 (44 & 45 Viet 0 . 41), s 44 
(seo p 514, posl). also apply; and see Land Transfer Pules, 1903, rr 160, 
178 -181 , titles Mowiuu.e, Vol. XXI., pp. 84 el aeq , Real Property 
and Chattels Real, p 317, ante 

(d) Copyhold A<t, IS'H (57 & 38 Viet. c. 46), s. 8; and see title Copy- 
holds. Vol VUI.p 119 

(e) Copyhold Act, 1894 (57 Ar 58 Viet c 46), s 17 ; and see title Copy- 
holds, Vol Vlll.pp 119.120 * As to (he apportionment and redemption 
ol such lenteharges. see ibid, pp 120. 121 Pievious Copyhold Acts 
provided lor the eieation of lontchiugcs (1) upon enfianclusements 
under those Acts (see Copyhold Acts, 1843 (6 Ac 7 Viet c 23), ss 1, 2; 
1858 (21 Ac 22 Viet e 94), s 13), and (2) as commutation for the lord’s 
mbit to fines etc either compulsorily ((’opyhold Act, 1841 (4 Ac 5'Viet 
e 35), a 36) or voluntarily (/bid , s 52) Rentehaiges created under the 
last mentioned provisions ate not afieeted by the Copyhold Act, 1894 (67 
& 58 Vrefc e. 46) (ibid , s 100) 

(/) Mortmain and <'ban table Uses Act, 1888 (51 Ac 62 Viot. c. 42), 
s 4(6), and see title Charities, Vol IV , pp 128,129 

(<]) Land Charges Registration and Searches Act, 1888 (61 & 62 Viet 
e 51), s 12 A charge under the Land Drainage Act. 1861 (24 & 25 
Viet, o. 133), s 35 (see p 477, ante), is within tins provision (Land Charges 
Registration and Searches Act,, 1888 (51 & 62 Viet c 61), s i) 
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Sect. Annuities. 

Sub-Seot Cieatwn hj [ndrummt Into Vivoi. 

933. To create an annuity by instrument mte> > nos, a deed, as B J deed, 
a general rule, is necessary (It). An annuity is frequently secured 

by a personal covenant (i), and, whero it is payable for the separate 
use of a married woman, a restraint on anticipation may be 
attached (k). 

934. A parol grant of an annuity would appear to ollend against Parol grant, 
the Statute of Fiauds (I), not being a contract to lie performed within 

a year (m). But, although a deed may he necessary foi the expiess 

(h) Re Locke (1823), 2 Dow & Ry (k b) 60J, 606; Ruld v Smith 
(1808), 14 Vos 401 ; soo Oupitv. Joel,son (1824), 13 Puce, 721 Tlio giant 
ol lilo annuities by deed was largely in vogue duung the sove ifeenth, 
eighteenth, and the early part ol the ninete<*nih centimes as a moans ol 
raining money and evading the usury laws, a clause lor redemption being 
sometimes mseited, see litilwci v. Aslley (1844), 1 Pli 422; lie MuffeLt, 

Jones v. Mason (1888), 30 Ck 1) 534,536 The la-d -mentioned laws, which 
prohibited loans at a higher i ate ot interest than 5 poi cent , weto cunt amed 
m the following statutes —(1713) 13 Anne, c 15 (Statutes ol the Realm); 

Dank of England Act., 1833 (3 & 4 Will 4, c. 08), h 7 ; Gaming Acts, 1835 
(5 & 6 Will 4, c 41) and 1839 (2 & 3 Viet, c 37). Doubts existed 
as to llm validity ot l.liese annuity tiansactions, and accoiilmgly divers 
subtoifuges wore ie*oitcd to In piactice, the paities kept these loans as 
seerot as possible and disguised the tine nature of the transactions, gnmg 
them the appcaraiu e ot mere purchases and sales, and frequently omitting 
the elauso lor redemption ; see Lumhy on Annuities, 1833, Inti eduction, 
pp xviu , xiv. With the view ol dealing with the mischief and pi elect mg 
minors, the legislature passed a seues ot A( Is—(1776) 17 Goo. 3, e. 26; 

(1813) 53 Geo 3, o 141 , (1822) 3 Geo. 4, c 92 , (1826) 7 Geo. 4, e. 75— 
requumg, among otliei things, emolinent. Hut tlie tiuo root ot the evil 
was Dot removed until 1854, when the usury laws were repealed (Usury 
Laws ltepeal Act, 1854 (17 &, 18 Viet. c. 90), see title Money and 
Money-Lending, Vol. XXL, p 42). 

Accoidmg to the present piactice tlio grant of an annuity is sometimes, 
hut. rarely, rcsoited to as a means of laisiug money (Davidson, Con¬ 
veyancing Precedents, 3id ed . Vol V , p 9!)), and much of the older 
law in relation to the giant ol annuities has become obsolete On the 
other hand, annuities are not infrequently purchased from and granted by 
insurance companies Foiins of annuity deeds will be found in Davidson. 
Conveyancing Precedents, 3id ed . Vol V , pp 103 el seq . and precedents of 
various documents relating to the creation and assignment of annuities 
will be found in tho Encyclopaedia of Forms and Precedents, Yol. I., 
pp 503 el seq. 

The stamp duty on a grant of an annuity is the »amo as on a convey¬ 
ance on sale of land (Stamp Act, 1891,(54 & 55 Viet o 39), s. 54; see 
title Sale of Land, whether the giant is for valuable consideration (see 
ilnd.) or voluntary (Finance (1909-10) Act, 1910 (10 Edw. 7, c, 8 ), b. 74); 
and see title Revenue, pp 700 el seq , post 

(i) Where a lite annuity is secured by a personal covenant, the cove¬ 
nantor cannot on originating summons obtain a declaration as to the 
evidence to be pioduced ol Ike continuance ol tlio annuitant’s life (Hunt 
v. Bunt (1908), 97 L. T 822, C. A). As to bonds to secure annuities, 
see title Bonds, Vol. III., pp. 81, 82, 94; and, as to the stamp duty on 
such bonds, see i bid,, p. 104 

(k) Maenaqhten v. Paterson, [1907] A. 0 483, 492, P. C.; and see title 
Husband and Wife, Vol. XVI., p. 446, note (t). 

(?) 29 Car. 2 c. 3, s. 4. 

(m) See Sweet v. Lee (1841), 3 Man. & G. 452; Knowlman v. Bluett 
(1874), L R. 9 Exch. 1, 307, Ex. Ch.; and see title Contract, Vol. YIL, 
pp. 361, 365. 


m 

Sect, 2. 

Annuities. 



480 


Rentcharges arb AnngiIies. 


Saw. 2. grant ol an annuity, an agreement in writing, not under seal, for the 
Annuities, grant of an annuity is an agreement of which the courts may decree 
specific performance ( n). 

Necessity for 935. An annuity granted since the 26th April, 1855, otherwise 
registration, than hy marriage settlement, for one or more life or lives, or for 
any term of yeais or greater estate determinable on one or more 
life or lives, does not affect any hereditaments, as against purchasers, 
mortgagees, or creditors, unless registered (o). 


Sub-Sect. 2. —Creation hi/ Testamentary Ih&pmtion Payment of Value in Cash. 

Cieationby 936. Annuities can be created by will; and m a will, according 
vul1 to the general rule, annuities are included in the term “ legacies ”(p), 

The most common form of annuities created by will are life 
annuities; but a will may create annuities for different periods, 
or annuities which are perpetual (q). 


Forms. 


(1) Simple 
bequest. 


(2) Direction 
or power to 
set apart 
fund. 


937. The creation by will of a life annuity may take any one of 
the following forms, namely ■— 

(1) A simple bequest of an annuity. 

In this case, where the testatoi’s estate is sufficient, the annuitant 
cannot claim to be paid m cash the value of the annuity (a); but he 
can claim to have such a security bet apart as will make it practically 
certain that the annuity will be paid (ft). Where the estate is 
insufficient, the annuitant can claim that the annuity shall be 
valued, and tha,t the amount of the valuation, subject to an abatement 
in proportion to'-^he abatement of the pecuniary legacies, shall bo 
paid to him in cash (c). 

(2) A simple bequest of an annuity, followed by a direction to the 
trustees to set apart a fond to provide for the annuity, or a power 
to do so. 

In these cases, where t£*® estate is sufficient to set apart the 
requisite fund, the annuitant although he may be entitled to 
have any deficiency of income m#de U P ou t of capital, cannot claim 
to have the value of the annuity p$id over to him (<?). Where the 
estate is insufficient to set apait T ^e requisite fund and also to 
pay in full any pecuniary legacies (bequeathed by the will, but is 


(«) 1‘ntchard x they (1820), 1 Jac & \\ f 396; Swijt v Swift (1841), 3 
I Eq II 267, Keenan x Handly (1864), 2 P 6 ^ J & Sna 283,0 A. 

(o) Judgments Act, 1855 (is & 19 V>ot c 15 )> H 12 • see P- 499, post. 
As to notice, and as to the registration of ion,( c h ai 8 es > see p 478, ante 

(p) fiee p 470, ante I 

(q) As to wills generally, see, title Wills \ For foims of bequest of 

annuity, see Encyclopedia of Forms and Prcci? dentw ’ Vol. > PP 427, 
462, 480, 481, 594 et seq f 

{«) Re Rots, Ashton v. Rots, [1900] 1 Oh. 162, n 165 
(ft) Harbin v Masterman, [1896J 1 Ch 351, 3?1 5 ’ c - A , and see title 
Executors and Administrators, Vol XIV., p « i62 
(e) Wroughton x. (Jolquhoun (1847), 1 Do G. & Sure 357 ; Boss > AMon 
v Rost.supra, Franks x Cooper (1799), 4 Ves. 763 ° As to the application 
of tbs iule where the annuity is limited to ono fon or untl1116 
do something whereby the same, if belonging to hL m absolutely, would 
become vested m some other'person, see title Exkc:tV T0ES anu Adminis¬ 
trators, Vol XIV , p 277 * * 

(d) Wriabt v. Callender (1852), 2 De G. M. & 652, G A ..Re 

Cotticll, BuCJaiid y. Bciingfield, [1910] 1 Ch. 402* 407 ^ 
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sufficient to pay in full the legacies and also the value of the 
annuity as at the testator’s death, the annuity should be valued as at 
the death according to the Government scale, and the valuation may 
either be paid to the annuitant or invested in the purchase of an 
annuity (e). Again, where the estate is insufficient to pay in full 
the legacies and also the value of the annuity as at the testator’s 
death, tho amount of the valuation should he treated as a legacy, 
and, all the legacies abating proportionately, the abated amount of 
the valuation should he paid to the annuitant (/). 

(S’) A simple bequest of an annuity, followed by a power to the 
trustees to purchase an annuity 

In this case, when the trustees have finally determined to exercise 
thepowor and have provided money tor the puiposo of the purchase, 
the annuitant can claim to have the value of tho annuity paid over 
to him (q). If, however, the annuitant dies before the money has 
been provided, his representatives have not this right (7<). 

(1) A simple bequest of an annuity, followed by a direction 
to trustees to purchase ari annuity (i) or a direction to purchase 
standing alone (k). 

In these cases the annuitant has a right to claim in cash 
tho price to be paid for the annuity; and, if he dies before the 
purchase, his representatives have a similar right, even where his 
death occurs immediately after that of the testator (l). 

(5) A direction to tilistens to invest a given sum in the purchase 
of an annuity for the annuitant’s benefit (a). 

In this case the annuitant is entitled to the sum; and, if he 
dies before appropriation, his representatives have a similar 
right ( b ). 

938. The right to have the cash value of a life annuity paid 
over to him is not interfered with by a power to trustees to apply the 
annuity for the annuitant’s peisonal benefit (c), or by a mere 
declaration that the annuitant shall not be entitlod to receive the 

(e) Be Gotti ell, Bucklavd v Bedivqfield, [1010] 1 Ch 402 

(f) Ibul, al ]) 107 Legacies and annuities abate rateably (Miller v 
Huddlestont (1851), 3 Mac <Xc G 513); Ilume v Edwards (1749). 3 Aik 
693; Boqen v Millvcent (1780), 2 Dick 570; and see title Executors 
and Administrators, Vol XIV , p 276 

(q) Be Mabbett, Pitman v llolbonow, [1891] 1 Ch 707 , see Messeena 
v Cair (1870), L R 9 Eq 260 

(h) Be Mabbett, Pitman v Holborrow, supia 

(i) Stokes v Cheek (1860), 28 Beav 620; Be Brunnmq, Gammon v. 
Hale, [1909] 1 Cb. 276. 

(/c) Yates v Compton (1725). 2 P Wms 308, Dawson v Hearn (1831), 
1 Russ & M 606 ; Ford v Batleq (1853), 17 Beav. 303 ; Be Bobbins, 
Bobbin# v Leqge, [1907] 2 Ch 8, C A. 

(1) Be Bobbins, Bobbins v Leyqe, supra , Be Bi unmng. Gammon v. Dale, 
eupra. For forms of bequest of an annuity, see Encyclopedia of Forms 
and Precedents, Vol XV , pp 427, 462, 480, 481, 594 et seq. 

(a) Barnes v. Bowley (1797). 3 Ves 305; Bayley v. Bishop (1803), 9 Ves, 
6 ; Palmer v. Oraufurd (1819), 3 Swan. 482 

f$) See the cases eited in note (1), supra 

(c) Be Biowne’s Will (1859), 27 Beav. 324; so also in the case of a 
restraint on anticipation ( Woodmeston v Walker (1831) 2 Russ. & M, 
197) ; and Bee title Husband and Wife, Vol, XVI., p 364 

H.L.—XXIV. 
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(3) Power to 
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to invest a 
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When right 
of annuitant 
to payment 
of value is 
negatived. 
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Annuities. 
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payable out 
of public 
revenues 


Annuities 
for raising 
money for 
special public 
purposes. 


'' REN'fo&ARGES Alto ‘ ANNbUiES. 

value of the annuity (d). In order to prevent the annuitant having 
the value there must be a gift over (e). 

939. The creation by will of a perpetual annuity may take the 
form of an unlimited gift of the income of a particular fund and, in 
such case, amounts to a gift of the corpus from which the income 
arises, and the annuitant is entitled to payment of the corpus 
accordingly^). 

StrB-S£CT. 3 —Creation by or under the Coweta of a Statute 

940. As regards the raising of money, a long series of statutes^) 
empowered the Government to raise money by the creation of 
annuities payable out of the public revenues. The management of 
these funds was eventually given to the National Debt Commis¬ 
sioners (h); and many statutes have since provided for the creation 
of oither terminable or perpetual annuities (t), or the conversion of 
perpetual annuities into terminable annuities (j ), or the conversion 
of Exchequer bonds into annuities (A). 

Money has frequently been raised for special purposes by the 
creation of annuities, for example, by the Eortiiication Acts (l), the 
Telegraphs Acts ( >n) and the Public Buildings Expenses Act, 1903 {n), 
and to pay oft' shareholders in a public company whose dividends 
were guaianteed by the Government (o), or to pay the amount due 
from the National Debt Commissioners on account of friendly 
societies ( p), or in respect of trustee savings hanks (q), or in con¬ 
nexion with the purchase of Irish land (r). The Court of Probate 


( d ) IJattonv May (1876), 3 Ch. 1). 148 ; Ihntl-Fotildonv Furber( 1876), 
3 Ch D 285 ; Re Mabbett, Fitman v Holbouow, [1891J 1 Oh 707, 713. 

(e) Roper v Roper (1876). 3 Ch D 714, 721 

(f) Bliqhtv IlartnoU { 1881), 19 Ch D 291,296, Re Monfan, Morgan v. 
Morgan, [1893] 3 Ch 222, 229, C A., Bent v Cullen (1871), 6 Ch App. 
235, 238; see Evans v Walker (1876), 3 Cli D 211 

{q) (1744) 18 Goo. 2, c 9; (1745) 19 Geo 2, c 12; (1756) 30 Geo 2, 

c. 19 ; (1765) 5 Geo 3, c. 23; (1778) 18 Geo 3, c 22 ; (1779) 19 Geo 3, 

o 18, (1789) 29 Geo 3, e. 41 , (1790) 30 Geo 3, c. 45 ; (1829) 10 Geo 4, 
c. 24 For many of the matters referred to in the text, infra, seo title 
Revenue, pp 531 et seq, pod 

(A) Government Annuities Act, 1832 (2 & 3 Will 4, c 59), s 2 

(i) See, e g., Mihtuiy Forces Localization Act, 1872 (35 & 36 Viet e, 68); 
Revenue Act, 1898 (61 & 62 Vief c 46); Finance Act, 1899 (62 & 63 Viet, 
c. 9); Finance Act, 1900(63 & 64 Viet c 7); Finance Act, 1901 (1 Edw. 7, 
c. 7) 

(j) National Debt Act, 1883 (46 & 47 Viet c. 54), g. 2 (1) 

((c) National Debt Act, 1881 (44 & 45 Viet, c 55), s 2(1). 

( l ) (1860) 23 & 24 Viet c 109; (1862) 25 & 26 Viet c. 78; (1863) 
26 & 27 Viet e 80; (1864) 27 & 28 Viet c 109 , (1865) 28 & 29 Viet 
e 61; (1867) 30 & 31 Viet c 24; (1867) 30 & 31 Viet c. 145; (1869) 
32 & 33 Viet c 76. 

"(m) (1869; 32 &’33 Viet c 73; (1871) 34 & 35 Viot. 0 . 76;' (1873) 
36 & 37 Viet. c. 83 ; (1876) 39 & 40 Viet. 0 . 5. 

(n) 3 Edw. 7, c. 41. 

( 0 ) btat. (1862) 25 & 26 Viet e. 39. 

(p) Revenue, Friendly Societies, and National Debt Act, 1882 (46 & 46 
Viet. c. 72), s. 21. t 

(fl) Savings Banks Act, 1880 (43 & 44 Viet. c. 36). 

(r) Irish Laud Act, 1903 (3 Edw 7, c. 37). In 1888 the rate of interest 
on the Natomal Debt was reduced, and the National Debt‘converted by 
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Act, 1857 («), provided for the grant o! Government annuities by 
way of compensation to proctors (a). 

941. In addition to the public general statutes, powers have been 
given by various local Acts to raise money by the creation of 
annuities. This power is given, as a general rule, for a specific 
purpose, as, for example, to meet the expenses of paving and 
lighting (b), or of managing a river (c), or repairing or rebuilding a 
church (d). 

942 As regards the purchase of annuities by the public, the 
Savings Banks Acts (<?) have created and gradually extended the 
powers of the Government to grant Government annuities of small 
amount. By the Government Annuities Acts, 1858 and 1KG4 (j ), 
annuities up to the amount of £50 might be granted to pci sons 
of not less than sixteen years of age nor more than sixty, and the 
payments for these wore to be made eitliei in one gross sum or by 
annual payments during a course of years. By the Government 
Annuities' Act, 1882 (7/), and the Havings Bank Act, 1887 (//), the 
amount was increased to illOO, and the minimum ago reduced to 
five years. Annuities may also be granted to two persons as joint 
tenants, provided the whole amount does not exceed the amount 
grantable to one person (//). 


Part III—Rights of Rentchargers and Annui¬ 
tants as Affected by Various Forms of 
Limitation. 

Sect. 1. —Commencement and Duration of Bentcharyes and Annuities. 

Sub-Reot. 1 —Rcnkkarges 

943. The duration of a renteharge depends upon (1) the words 
of limitation used, and (2) the nature of the estate out of which it 
is limited. 


the National Debt (Conversion) Act, 1888 (61 Vicfc c 2); see National 
Debt Redemption Act, 1880 (62 Viet, c 4); and sec, blither, title Revenue, 
pp. 753 ef seq , post ’ 

(«) 20 & 21 Viet. e. 77 

(a) Ibid , s 105. Such an annuity is assignable (Blake v. Raise (1892), 
8 T. L. R 789); compare titles Choses in Action, Vol IV., pp 400—402; 
Receivers, pp. 368—370, ante 

( b ) jOane v. Chapman (1836), 1 Nev. & P (kb) 104. 

(e) Marchmt v. Lee Consei nancy Board (1874), 43 L. J. (ex ) 44, Ex. Ch. 

(d) Delarue v. Church (1851), 20 L J. (ch ) 183 

(e) See notes (/), (g), mfia; and see title Bankers ani> Banking, 
Vol. I. pp 579, 580. 

(/) 16 & 17 Viet o. 45; 27 & 28 Viet c. 43. 

(o) 45 & 46 Viet. e. 61; 50 & 51 Viet c. 40. 

(ft) Government Annuities Act, 1882 (45 & 46 Viet. c. 61), s. 8 A 
Government annuity granted for the life of a judgment debtor is not 
chargeable under the Judgments Act, 1838 (1 & 2 Viet. e. 110), b. 14 

B 2 



Snot. 2. 
Annuities. 

Annuities 
for raising 
money by 
local Acts 


Annuities 
under Sayings 
Banks Acts. 


Duration. 
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Rbntchaeges and Annuities. 


Sect. I. As regards words of limitation, the rules of construction 
Commence- applicable to limitations of estates in land are also applicable to 
mentand limitations of estates in renteharges (i). The estate depends in 
Duration cftge on the words of limitation used, and the duration 

of Rent- Q | |.] ie rentchargo is ascertained accordingly (k). The various 

estates for which a rentcharge may be created have already 
Annuities. been Btated (/) 


Effect of 
words of 
limitation, 


As regards ebtates in fee, a rentcharge created de novo for such 
an estate may, it seems, be limited to commence at a future time, 
and such future time may either be a fixed point or may be 
ascertainable on a contingency (in). As regards estates tai', a rent- 
charge, being a “ tenement ’ within the Statute De Dorns (n), may 
either be created de novo for an estate tail only, or, while existing 


for an estate in fee, may be subsequently entailed. In the former 
case a disentailing assmanco would, it seems, create a base fee; in 
the lattei case it would result in a fee simple (o). As regards 


estates yur autiene, where the grantee of the rentcharge pre¬ 
deceases the cestui que no, the estate may pass to the legal personal 
representative of the giantee either as special occupant (p) or under 


the Wills Act, 18117 (</). 


Effect of 944. Where A, owning Blackacre in fee, grants thereout a rent- 
nature of charge to B without words of limitation, B takes an estate in the 
which rent- 1 rentcharge for life only (r). The result is the same where A devises 

granted, (Taylor v Tutnbull ( J85H). 4 II & N 405), and see title Execution, 
Vol XIV , pp 

(i) Drew v. Bairy (1874), 8 I. R Eq 260, 284, C A As to woids of 
limitation in repaid to land, see, ioi examples, title Real Property 
and Chattels Real, pp 165, 168—1715, 174, 178, 200, 207, 210, 243—246 

(k) Thus, it A, owning Blai kacie m lee, giant llieicout a lent to B “in 
feo simple," B takes a peipelu.il ientchuige (Conveyancing and Law of 
Piopeity Act, 1881 (44 & 45 Viet o 41), s 51) A peipetual rentcharge 
may also pass under a giant to A without woids of mhentaiice, uhere the 
intention sufficiently appeal sbj the deed (lie Sinuous Estate, [1010] II R 
47, sec Re Oliver’s Settlement, Eveied v Leigh, [1005] 1 Oh 191) Wheie 
a tenant tor Me under the Settled Land Acts (see title Settlements) grants 
land for building purposes subject to a reservation ol a perpetual rent- 
charge, the reseivation operates to cieate a rentcharge m fee (Settled Land 
Act, 1890 (63 & 54 Vut o 69), s 9) , and see p 478, ante 

(l) See p. 472, ante 

(mi) Plowd. 156 , see Chalhs, Law of Real Piopeity, 3id ed ,p 112. For 
form ot grant of a rentehaige in fee, see Encyclopedia ol Forms and 
Precedents, Vol. I pp 545, 547, 540 

(n) Rtat, (1285) 13 Edw l,c 1, Co Litt, 19 b; see A.-G v Itichmond 
(Duke) (No 2), 11907] 2 K B 940, 973, and Bee title Real Property and 
Chattelb Real, pp 172, 241, 242, ante In this lespect a lentcharge 
differs from an annuity , see Bignold v Giles (1859), 4 Drew 343, 346. 

(o) Co Litt, 298 a, note (2); Bee OhalUs, Law of Real Propcity, 3i,d ed., 
p 328; and see title Real Property and Chattels Real, pp' 255, 262, 
ante 

(p) Northenv Carnegie (1859), 4 Iliew 687 ; see Bearparh v Hutchinson 
(1830), 7 Bing 178 

(<l) 7 Will 4 & 1 Viet c 26, s 6; see Be Sheppard, Sheppard v. Manning, 
[1897] 2 Oh 67; see also the earlier opinion expressed by Lord Hardwicke 
in Saveryv Dyer (1752), Amb 139; and see title Real Property and 
Chattels Real, pp. 178, 181, 182, ante 

(r) Be Gillman’e Estate (1875), 10 I R. Eq. 92, 94. 
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Blackacre to B in fee, creating thereout <Ie novo a rentcharge in Bect - l - 
favour of G without words of limitation. If, however. A, owning a Commenee- 
rentcharge in fee, gives by will that rentcharge to C without words uient and 
of limitation, C takes m fee («). Where A, owning Blackacre in fee 
and Whiteacre for a term of years, grant 5 * out of Blackacre and . °* " en ‘ : ' . 
Whiteacre a rentcharge to B in fee, the lentcharge in fee issues C %^ nitiea 

out of Blackacre only, but nevertheless with a right to distrain upon _ 

Whiteacre during the term (f). Where A, owning Blackacre for a 
term of yeais, grants thereout a rentcharge to B for his life, this is 
a chattel interest which will endure until the term expires or B 
dies, whichever event first happens (u,). Where A, owning Black¬ 
acre tor a term of years determinable on lives, devises out of this 
estate a rentehaige to B, the rentcharge will continue dining the 
term notwithstanding the death of B ( v ). 

945. A power given by a will to a tenant for life to appoint a Effect of 
rentehaige to Ins wife by way of pintuie may, in special cases, power to 
authorise the appointment of a rentcharge commencing in the life- 3 ° mture ' 
time of the husband (ir); but pi and facie such a power refers to a 
jointure commencing on the husband’s death (x). 

Sujb-Seot 2 .—Annuities 

946. An annuity created by deed commences, unless otherwise General rule* 
expressed, from the execution of the deed (a). An annuity ansing astocom- 
under a will commences pi uudjacic from the death of the testator (b); mel:lCem * Ilt • 
but the will may direct a later commencement (c). 


(s) Nichols v Hawles (1853), 10 Hare, 342 The difference aitses from 
the Wills Act., 1837 (7 Will 4 & 1 \ ict. c 26), 8 28, which applies in the latter 
case, but not m the former, ace title Wiles 

(f) Butt's Case (1800), 7 Co Rep 23 a; Richardson v. Nixon (1845), 
2 Jo. & Lat 250 

(tt) St Avby's Case (1590), Cro Eliz 183, Butt's Case, supra, Saffery 
v Elgood (1834), 1 Ad & El 191 , and sec pp 467, 474, ante 
(t>) Gifford v Ooldsey (1688), 2 Vern 35 , Re Finlay's Estate, [1907] 1 
I, R 24, Courtenay v Gallaghe » (1856), 5 1 till R 154, 356 
(w) Jamieson v Trevelyan (1854), 10 Exch 269 For form of giant of 
a jointure rentehaige, see Encyclopcedia of Forms and Precedents, Vol 1, 
p. 554 

(sc) Re JDe Hoghton, J)e Iloghton v. Be Hogkton, [1896] 2 Ch 385 ; and 
see title Powers, Vol XX 111 p 80. 

(a) Weston v Bowes (1742), 9 Mod Rep 309 For forms relating to 
the creation ol annuities, see Encyclopaedia ol Forms and Precedents, 
Vol I, pp. 503 et seq 

(b) Re Robbins, Robbms v Legge, [1906] 2 Ch 648, 653 ; Gibson v Bolt 
(1802), 7 Ves. 89, 96; Stamper v Pickering (1838), 9 Sim. 176, see Re 
Brunmng, Gammon v. Bale, |1909] 1 Ch 276; 1‘ettmger v. Ambler (1865), 
34 Beav 542 Thus, where an annuity is directed to be paid by monthly 
payments, the first payment should be made at the end of the lust month 
after the testator’s death {Houghton v. Fiankhn (1823), 1 Sim & St. 390); 
Byrne v. Healy (1828), 2 Mol 94; Irvin v Ironmonger (1831), 2 Russ & 
M 531) 

(c) Stour v. Prestage (1818), 3 Madd 167; Rawson v. M'Causland 
(1873), 22 W. R. 145; Ingham v. Daly (1882), 9L R Ir 484; Turner v. 
Probyn (1792), 1 Anst 66; HarUamd (Lord) v. Imter (1833), Hayes & Jo. 
305; see the inconsistent clause in Re Bywater, Bywater ▼. Clarke (1881), 
18 Ch. D. 17, C. A. 
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Sect. l. 047 . As regards its duration, an annuity may be (1) for the life 
Commence- of the annuitant, or (2) perpetual, or (8) for some period other than 
ment and the life of the annuitant (d). 

Duration 

of Rent- 948. With regard to annuities for the life of the annuitant; an 
charges and annuity given by will to a person svnpliciter, without words of 
Annuities, limitation, is for life only (<■)• This is the general rule, so that 
if a longer duration is claimed, the claimant must establish an 
exception (f). Even where an annuity is given by will to one 
person for life and then to another simply, both persons take life 
annuities only (g). 


Duration 

Annuity for 
life of 
annuitant. 


Perpetual 

annuity. 


From the 
nature of the 
limitation. 


949. With regard to perpetual annuities; an annuity bequeathed 
to a person is perpetual where the words indicate its perpetual 
continuance after his death (li), as, for instance, where the annuity 
is given to him for ever (t), or where there is a gift over if he dies 
without issue (A), or where, in the case of an annuity given to 
several without survivorship, there is a direction for the sale at a 
particular period of the annuity in its integrity (/.). 

An annuity is perpetual where given to “ A and his heirs ” (m) or 
to “ A. or his heirs ” (a). Where an annuity is given to “ A and the 
heirs of his body,” A takes a conditional fee which becomes absolute 
on the birth of issue (<>) 

A direction to purchase an annuity in Government securities to 
the amount of so much a year may pass a perpetual annuity (p). 


(d) Blcwitt v. Robots (1841), Cr & I’ll 274, 280 

(e) Savery v Byei (1732), Amb 139, Yales v M addon (1851), 3 Mac & 
G 532; Bhqht v' Ilcnlnoll (1881), 19 Oil. D 294, 296; Be Tabei, Arnold v. 
Hayes (1882), 61 L J (CH ) 721 , Be Forstet's Estate (1889), 23 L R Ii 
269 (where there was a provision for commutation) A pionnse by a 
father on his daughter’s inarnage to allow hoi an annuity enuies ioi then 
joint lives only (Be Curtis, Ex parte Anuandale (1834), 4 Deao & Ch. 
511) 

(/) Yates v. Maddan, supra, at p. 543 ; Hill v. Bailey (1862), 2 John & H. 
634, 639 

(g) Blight v Hartnoll, supra, at p 294; Blewitt v, Boberts, supra; 
Lett v. Randall (1860), 2 De G F & J 388 

(h) Mansergh v Campbell (1868), 3 De (I. & J 232 ; }‘aieson v Pawson 
(1854), 19 Beav. 146 ; see Haggar v. Neatly (1854), Kay, 379; Hill v. Potts 
(1862), 8 Jur. (n s ) 555 

(i) Taylor v. Marltndale (1841), 12 Sim. 158 ; Joynt v. Richards (1882), 
11 L. R Ir 278 ; Ashton v Adamson (1841), 1 Dr & War. 198 

(ft) Hedges v. Hatpur, Hedges v Bhel (1858), 3 De G & J 129, C. A.; 
Robmsonv Hunt (1841), 4 Beav‘ 450; Warren v Wright (1861), 12 I Ch R. 
401; Fielding v Pieston (1857), 5 W R 851; Baidenv Meagher (1867), 
1 1. R. Eq 246; see Ward v Watd, [1903] 1 1. R 211. 

(?) Mansergh v. Campbell, supra, at p 241. 

(m) Aubm v Daly (1820), 4 B. & Aid. 59; Badbum v. Jervis (1841), 
3 Ueav. 450; cornpai© Ferard v tin fin (1838), 2 Keen, 615 
00 Parsons v Parsons (1869), L R 8 Eq 260, compare the gift of an 
annuity to “ A or his, descendants,” winch was, held to be a gift to A for 
life only with a substitutional gift to his descendants for life (Be Morgan, 
Morgan v Morgan, [1893] 3 Ch 222, C A ) 

(o) Be Rivett-Carnae's (Utr J ) Will (1885), 30 Ch D 136, 141; see Be 
Wynch’s Tiusts. Ex pants Wynch (1854), 5 De G M & G. 138, O A ; and 
see title Re vl Property and Chattels Real, pp. ] 68, 172, ante 

(p) Baser. Borer (1862), 2 John. & H 469 ; Kerr v. Middlesex Hospital 
(1852), 2 Dt G. M. & it. 576, C. A ; see, however, Be Glove's Trusts 
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Again, an annuity is perpetual where the words amount to a gift 
of the income of a particular fuud without limit of time (g). 

An unlimited gift of an annual sum “ being the interest of” stock 
carries the principal (r); but a mere charge of an annuity on a 
particular fund does not render it perpetual («); nor does a charge 
on land devised m fee simple (/). A charge on leasehold property 
may causo an annuity to continue during the lease (a). 

950. With regard to annuities created for some definite period 
other than the hie of the annuitant, where there is a gift by will of an 
annuity to a person for some period other than his own life, or for 
some particular purpose which may last only during somo such 
definite period, the general rule is that the gift is for that 
period and for that period only. 

Thus, a gift of an annuity ior a term or pm antic lie is a gift to 
the annuitant and lus 1 opresentatives during the term or during the 
life of the cestui qne tic (b). An annuity given to A during the life 
of B continues during the life of B, although A predeceases him ( c ); 
and an annuity given to the testator’s son from his majority to the 
death or second marriage of the testator’s widow continues during 
that period, notwithstanding that the son dies before the widow, 
being payable after the son’s death to his representatives (d). 

A single annuity given to A and B “during their lives” con¬ 
tinues during the life of A surviving, who aftor B’s death takes the 
whole (c) But under a direction to purchase an annuity “ for the life 
of A and B ” to be equally dividod between them, the annuity con¬ 
tinues during the joint lives only (/). In such a case, however, 
a gift over “ after the deaths of A and B ” may cause the annuity to 
continue for the survivor’s benefit during his life (g). A single 
annuity, given to A and B expressly “ during their lives and the life 


(1859), 1 Gift. 74 ; Be Taber, Arnold v. Bayess (1882). 51 L J. (cn ) 721, 
723 

(</) Bleuntt v Bobrrts (1841), Cr & Ph 274, 280; Blight v. Hartnoll 
(1881), 19 Ch D 294, 290; see Stolees v. Uewn (1845), 12 Cl. & Pin. 161, 
H L ; Potter v Baler (1852), 15 Beav 489, Hicks v. Boss (1872), L It. 
14 Eq. 141; Hagqar v. Neatby (1854), Kay, 379; Bent v. Calien (1871), 
6 Ch App 235, 238 

(r) Stretch v. Watkins (1810), 1 Madd 253 ; Bawlmqs v. Jennings (1806), 
13 Yes 39 ; Engelhaidt v Engelhardt (1878), 26 W. R. 853 

(*) Be Morgan, Morgan v Morgan, [1893] 3 Ch 222, 228, C. A ; Bhqht 
v Hartnoll, supra, at p 297 , see Wilson v. Maddison (1813), 2 Y. & C. 
Ch. Cas. 372. 

(t) Mansergh v. Campbell (1858), 3 De C & J 232, 237 

(a) Courlnay v. Gallagher (1856), 5 I. Ch R 154, 356; Be Finlay's 
Estate, [1907] 1 I R 24; and see p. 485, ante 

(bi Be Ord, Dickinson v Dickinson (1879), 12 Ch. D. 22, 25, C A. 

(c) Savery v. Dyer (1752), Amb 139. 

(d) Be Oid, Dickinson v Dickinson, supia, at p 25; see Be Drayton, 
Francis v Drayton (1912), 56 Sol. Jo. 253 ; compare Sutcliffe v Bushardson 
(1872), L R. 13 Eq 606 

(e) Alder v. Lawless (1863), 32 Beav 72; Moffatt v. Bumie (1853), 
18 Beav. 211. 

(f) Grant v. W mboU (1854), 23 L J. (ch ) 282. 

(a) Be Telfair, Garnoch v Baiclay (1902), 86 L- T. 496; see M'Dermott 
v. Wallace (1842), 5 Beav, 142, 


Sect 1. 

Commence¬ 
ment and 
Duration 
of Rent- 
charges and 
Annuities. 

From the 
nature of the 
property. 

Annuities 
for definite 
period other 
than hfe of 
annuitant 

Annuity for 
a term or 
pur autre vie. 


Annuity 
limited to two 
persons. 
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Sect. 1. 

Commence¬ 
ment and 
Duration 
of Rent- 
charges and 
Annuities. 

Several 
annuities to 
two persons. 


of the survivor ” in equal shares, continues during that period but 
without survivorship, the share of A predeceasing B going to his 
representative ( h ); but in a case of this kind, where the gift is to A 
and B during their and his life with a gift over aftei the doath 
of the survivor, A surviving is entitled to receive the whole 
annuity (i). 

Under a gift of several annuities to A and B “ for their lives 
and tbo life of the survivor” each takes an annuity continuing 
during their joint lives and the life of the survivor (j), but if such 
a bequest contains the additional words “ for their or her absolute use 
and benefitthe annuity of A on his predeceasing B survives to 
B for his hie (h). Under a gift to A and B of an annual sum each 
so long as they shall live, A and B take several annuities each 
continuing for the life of the annuitant(Z). A bequest of an 
annuity to several persons during their lives, without words of 
survivorship, is a bequest to each of them of a separate annuity 
equal to an aliquot share of the whole, and, upon the death of each, 
his separate annuity ceases (»i). 


Annuities 951. As regards annuities bequeathed during the lives of 
animals, the bequest of an annuity to an executor to be paid for the 
keep of the testator’s mare is a valid gift of an annuity during 
the mare’s life (n). Again, if a testator charges land with payment 
to his trustees of an annuity for the term ot fifty years if any of his 
horses and hounds shall so long live, the annuity to be applied in 
thoir maintenance, the gift is valid (»). It seems that the dotation 
of such an annuity should for the purposes of the rule against 
perpetuities be confined to human lives (jj). 


Annuity to a 
trustee or 
executor 
nrfute often 


952. An annuity bequeathed to a trustee or executor “for his 
trouble ” ( q ), or “ so long as he executes the office ” (/), continues 
so long as duties or trusts remain to be performed, and are per¬ 
formed, by the annuitant (r). It does not cease upon judgment in 
an administration action (s'). But where annuities aie bequeathed 
to trustees “for their services and collecting ot lents,” and the 


(h) Bryan v Tmgq (1867), 3 Ch App 183; Jones \ Randall (1819), 
1 Jac & VV. 100. 

(?) Cranswiclc v. Pearson, Peat son v thansmelc (1862), 31 Beav 624. 
(j) Kales v. Oardujan (Karl) (1838), 9 San 384 , compare the construc¬ 
tion adopted in Re Ross, Ashton v Ross, [1900] 1 Ch. 162 
(JL) Hatton v Finch (1841), 4 tieav 186 
(?) Ltll v Ml (1857), 23 Beav. 446 

(m) Re Evans, Thomas v Thomas (1908), 77 L J (on ) 583. 

(n) Pettmgall v Petlmgall (1842), 11 L J. (on.) 176 

(o) Re Dean, Cooper-Dean v. Stevens (1889), 41 Ch D 552; see Re 

Howard (1911), Times, 30th October < 

(p) Sec Jarman on Wills, 6th cd., pp 297, 901 As to the effect of the 
rule against perpetuities on such gifts, see title Perpetuities, Vol XXII., 
pp. 297, note (r), 308, note (s). 

(g) Haler v. Martin (1836), 8 Sim 25, Hention v Bonham (1844), Drury 
temp. Sug 476; McDermott v O'Connor (1876), 10 I R. Eq 352, 357, Olay 
V voles, [1880] W. N. 145 
(r) Hull v. Christian (1874), L. R 17 Eq 546 
(«) McDetmoit y. O'Connor, supra, at p 350, Ralet v, Mai tin, supia, 
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trustees employ a collector whose expenses, to an amount exceeding 
the annuities, are allowed to the trustees in an administration 
action, the trustees are not entitled to the annuities (a). 

953. As regards annuities given for maintenance, education and 
the like, the authorities are numerous. A gift of an annuity to the 
testator’s widow during a daughter's minority, for the daughters 
“maintenance and education,” does not cease by the death of the 
widow during the minonty(b). A gift of an annuity ior tho main¬ 
tenance of A is, certainly where A is an adult (c), a geneial trust for 
his benefit, which amounts to an absolute gift(«) Such a gift 
during the life of another person accordingly may continue alter 
A’s death (<*) it is certainly not confined to A’s minority (/). A 
gift for the “ maintenance and education ” of childien, where no 
definite period is mentioned, amounts to a gift for the joint 
lives of the childien and the survivor of them, the children for 
the time being entitled taking as joint tenants until they se\er (q). 
Again, a gift of an annuity during a definite period to a widow, 
‘ for her own benefit and lor the maintenance and education ” of 
a class of ehildieu, may create a trust not limited to children under 
twenty-one 01 unmarried (//). Under such a trust, the widow is 
entitled to a separate interest (i), which may be attached by a judg¬ 
ment creditor (k) , and where in such a case she is guilty of 
immorality the eouit will administer the fund (Z). 

954. An annuity may he validly given to A during her widow¬ 
hood (m). A gift of an annuity to A “ so long as she continues my 
widow ” ceases on A’s death or reman in ge («)■ The remarriage 
must, of course, be a valid ceiemony (o). Such an inteiebt will con¬ 
tinue notwithstanding a ceremony of marriage celebrated between A 


(a) Be Muflet, Jones v Mason (1887), 56 L J (ch ) 600, 0 A 

(b) Be Yates, Yales v. Wyatt, [15)01] 2 Oh. 438 

(c) Younqhusband v Gisborne (1844), 1 Coll 400, Lewes v Lewes (1848), 
10 Sim 266, Williams v Tapworih, [1900] A C! 563, 567, P. C 

(d) Webb v Kelly (1839), 9 Sim 469, 472 

\e) Webb v Kelly, supra, Lewes v. Lewes, swpia, Bayne v Ciowthei 
(1855), 20 Bcav 400, Attwood v, Alford (1866), L. E. 2 Eq 479, but sea 
Jaiman on Wills, 6th ed., p 927 

(/) Soanes v. Martin (1839), 10 Sim 287 ; Alexander v. M'GiUlocL (1787), 
1 Cox, Eq. Cas 391, Fan v IIemu (1881), 44 L. T. 202, C A. 

(g) Wilkvns v. Jodrell (1879), 13 Ch D. 564; Williams v. Fapworth, 
[1900] A C 563, P C , Soames v Marlin, supia, compaie Gardner v. 
Barber (1854), 18 Jm 508 

(h) Longmore v Elcum (1843), 2 Y. & C. Ch. Cas 363 , Be Booth, Booth 
v. Booth, [1894] 2 Ch 282, and cases there cited, compare Wilkins v. 
Jodrell, supra, at p 572 

(iY Be Q. (Infants), [1899J 1 Ch. 719, 725. 

(k) Nash v. Pease (1878), 47 L. J. (q b.) 766. 

(l) Be G. ( Injants), supra 

(m) Scott v Tyler (1788), 2 Dick. 712, 721; Morley v. Bemoldson, Morley 
V. Ltnhson (1843), 2 Hare, 570, 580. 

(«) Buhton v. Cobb (1839), 5 My. & Cr. 145, 152 ; Be Boddvngton, Bod- 
dmgton v. Glatrat (1884), 25 Ch D 685, 691, C A.; see May v. May (1871), 
19 W K. 432 

(o) Be M'Loughlm's Estate (1878), 1 L. E. Ir. 421; Be Butter, 
Donaldson v. Butter, [1907] 2 Oh. 592. 
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sect. i. 
Commence¬ 
ment and 
Duration 
of Rent- 
chargee and 
Annuities, 


Effect of 
conditions 
subsequent 
in restraint 
of marnage. 

Effect of 
terms dis¬ 
couraging 
cohabitation. 


and her deceased sinter’s husband before August, 1907 ( p). Where 
in the case of such a gift, A is not the testator’s wife at his death, 
the gift is inoperative (q), except where it appears that the testator 
meant to use the word “ widow ” in a secondary sense (?'). The gift 
of an annuity to A, a single woman, “ until she shall die or be 
married ” is good, and will cease upon her death or marriage (s); and 
it seems that a similar limitation of a rentcharge, which is real estate, 
would follow tho same rule (f) The gift of an annuity to A so long 
as she remains unmarried, there being no gift over, requires 
marriage to determine it, and, if A dies unmarried, her executor 
is entitled to the fund producing tho annuity (a). If the will 
includes a gift over to B “ after A’s marriage ” or “ if A marries,” 
B takes upon A. dying unmarried (b). It seems that where an 
annuity is bequeathed, after the death of a husband, to his wife “so 
long as she continues unmarried,” a divorce may not prevent the 
wife from taking (c). 

955. While limitations of annuities and rontcharges until 
maniage may be good, different lesults may follow from conditions 
subsequent in restraint of maniage, whether total or partial, 
attached to gifts of this kind (<l). 

Sometimes annuities are given upon terms calculated to dis¬ 
courage one spouse from cohabiting with the other («); as, for 
instance, where a testator bequeaths an annuity to the annuitant to 
be paid only whilst living apart from his or her wife or husband (/), 


(p) Be Whitfield, Bill v. Mathie, {1911] 1 Oh 310 (where the effect of 
the Deceased Wile's Sister’s Marnage Act, 1907 (7 Edw 7, c 47), was 
considered); and see title Husband and Wife, Vol XVI, p 285 

(q) Be Boddington, Boddmgton v. Clairat (1884), 25 Ch. D 685, 691, C A 

(r) Be Wag staff, Wagstaff v. Jutland, [1908] 1 Ch 162, C A 

(s) Heath v. Lewis (1853), 3 De Gr M. &G.954,956, Webbv Grace (1848), 
2 Ph 701; Be King’s Trusts (1892), 29 L R Ir 401; Bolter v. Bielwids 
(1855), 1 Jur. (N. 8) 462 

(t) Jones v. Jones (1876), 1 Q. B D. 279. 

(a) Eishton v. Cobb (1839), 5 My. & Cr. 145, 152 ; Be Howard, Taylor v. 
Howard, [1901] 1 Ch 412. 

( b ) Be Mason, Mason v. Mason, [1910] 1 Ch 695, C A ; see Be Tredwell, 
Jeffray v. Tredwell, [1891] 2 Ch 640, 647, C A 

(c) Knox v. Wells (1883), 48 L. T. 655; see Knox v. Wells (1864), 2 
Hem. & M. 674. A grant of an annuity by deed to a feme sole until it 
should become vested in any other person was held, prior to the Married 
Women’s Property Acts, not to have been forfeited by her marriage 
(Bonfield v Hassall (1863), 9 Jur* (n. s.) 463). 

(d) As to the distinction between a condition precedent and a condition 
subsequent, see title Contract, Vol VII, p 432. It has been said that, 
according to Engbsh law, if a condition subsequent which is to defeat an 
estate is against the policy of the law, the gift is absolute, but if the illegal 
condition is piecedent there is no gift (Be Moore, Trafiord v. Maeonochie 
(1888), 39 Ch D 116, C A, per Cotton, L J. f at p. 129; see Beynish 
v. Martvn (1746), 3 Atk 330, per Lord Hardwicke, L C,, at p. 332) ; 
Broolce v Spong (1846), 15 M & W. 153). For the rules as to conditions, 
see titles Gifts, Vol. XV, pp, 423, 424, Wills 

(«) As to the right oi consortium, see title Husband and Wife, Vol XVI., 
pp, 318 et seq 

(f) See, e q , Be Moore, Irafford v. Maeonochie, supia. As to contracts 
for separation and settlements made in view of separation, see title 
Husband and Wife, Vol. XVI., pp. 439 et seq, Foi form of grant 
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or bequeaths a periodical sum to the annuitant with a direction that 
the sum is to be mei eased when living apart (//). If the words 
referring to living apart should be read as a condition subsequent, 
it will be ignored as a condition contra boiwx mores (h). If, however, 
the words should be read as a limitation lathortlmn a condition, 
as wheie the commencement and duiation of the period during 
which the payment is to be made is fixed by reference to the living 
apart, tho gitt is void (i). 

If a marriage settlement contains a grant by the wife to the 
husband of an annuity, a proviso for its cesser on the annuitant 
living apait from Ins wife is void (/«.). 

The construction of covenants in separation deeds relating to the 
payment of annuities, and the effect on such provisions of sub¬ 
sequent reconciliation, has already been dealt with (l). 


Sect l. 

Commence¬ 
ment and 
Duration 
of Rent- 
charges and 
Annnities. 


Pioviso tor 

cesser in 

tnaruage 

settlement. 

Separation 

deeds. 


Sect. 2. —Ihghts as to Ptopeity Charged : Capital or Income (m). 

956. With regard to the piopeity chaiged with annuities given Question ot 
by will, the question whether an annuity is payable exclusively out property 
of income, or is chaiged upon the corpus of the estate, or whether depends on 
any arrears are payable out of the income of succeeding years, construction, 
depends entirely upon the words of the particular will constiued in 
their ordinary grammatical sense (n). In some cases the woidp of 
the will may amount to a clear charge on corpus which does not 
admit of doubt (a). In other cases doubts may arise as to the 


of an annuity during chastity of wife, see Encyclopaedia of Forms and 
Precedents, Vol II, p. 426 

{q) See, c g, Biown v. Peck (1758), 1 Eden, 140 

(h) Me 3Iooie, Trafjord v. 3faconochte (1888), 39 Cli D 116, C A ; Wien 
v Biadleg (1848), 2 Do (x & Sm. 49, as Cxplaiued m Me Ifoote, Trafford v. 
Maeonochic, supra, by Cotton, L J, at p 130; see Bedborough v. 
Bedborough (No 2) (1865), 34 Beav 286 

(i) Be Moore, Trafford v Maconochie, supia, see Be Hope Johnstone, 
Hope Johnstone v Hope Johnstone, [1904] 1 Ch 470 (where the period 
was fixed by reference to cohabitation, and the limitation was held good). 
Where a wife had been deserted by her husband and the will apparently 
provided ior her maintenance until he should come back, the gilt was 
held good {Be Chailelon, Biaceif v Sherwm, [1911] W. N. 54) 

(k) Nichollv Jones (1867), L R 3 Eq 696 

(l) See title Husband and Wife, Vol XVI, pp 446, 452. 

(m) The cases in which tho legatee of an annuity has, according to the 
form m which the annuity has been created, the right to claim the value m 
cash are stated at pp 480, 481, ante * 

(n) Be Bigge, Granville v Moore, [1907] 1 Ch 714, 716 (the decision in 
this case was overruled in Be IE atkins' Settlement, Witts v. Spence, [1911] 
1 Ch 1. C A.; see note (i), p 493, post ); see also Be Bodcn, Boden v. 
Boden, [1907J 1 Ch. 132, 138, C. A ; Sheppard v. Sheppard (1863), 32 
Bea^r. 194 

(o) So held where annuities were chaiged on leaseholds ( Howarth v. 
Bothwell (1862), 30 Beav. 516; Lazonby v Bamon (1854), 4 De G. M, & G. 
656, Pearson v ffelltwell (1874), L. R 18 Eq 411), or on freeholds 
( Picard v. Mitchell (1861), 3 4 Beav. 103; Torre v. Brown (1865), 5 H. L Cas. 
6S5; Be Tucker, Tucker v. Tucker, [1893] 2 Ch. 323 , Bell v Bdl (1872), 
6 I. R. Eq. 239; Be West's Estate, [1898] 11. R. 75, C A). On the other 
hand, annuities were held not to be charged on the corpus of real estate 
in Lambert v Turner (1862), 11 W, R. 51; Clifford v ArundeU (1869), 27 
Beav. 209. 
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property on which an annuity is charged, the solution of which 
must be found in the construction of the whole will. 

The numerous cases on this subject may be conveniently grouped 
according to the form of the initial gift of the annuity. This gift 
may be m one of the following forms :—(1) m the form of a simple 
gift of an annuity followed usually by a residuary gift; or(2)m the 
form of a direction to trustees to whom the testator’s general estate 
is given to pay an annuity out of the income of such general estate; 
or (3) in the form of a direction to trustees to set apart sufficient 
properly to pioduce an annuity of a specified amount, and, out of 
the income of the property set apart, to pay such annuity: or (4) in 
the form of a direction to trustees to set apart specified property, 
whether real or personal, and, out of the income of the property 
set apart, to pay an annuity of a specified amount. 

957 . In cases where the initial gift of thr annuity is in the 
form of a simple gift followed by a residuary gift, the general rule 
is that the annuitant must be paid in preference to the residuary 
legatee, who can take nothing until the annuitant has been paid in 
full (5). Various forms of wouls have been held to amount in 
effect to a simple gift of an annuity followed by a residuary gift (c). 

The right of an annuitant claiming under an initial simple gift 
to have recourse to the corpus of the residue is not taken away by 
a subsequent direction to trustees to pay the annuity out of 
income (d ); nor, as a general rule, is such annuitant’s right of 
recourse to the general residue taken away by a subsequent 
direction to trustees to set apart a fund (e). 

As. a rule of practice (independent of construction), where an 
annuity is payable out of residue, the court can set apart a 
sufficient fund to answer the annuity and pay the surplus residue 
to the residuary legatee; but in such a case the annuitant can, if 
necessary, resort to the cm pus set apart (/). The appropriation 


U Vll XJ 


Vl/Wl V/ A 


(b) lie TootaVs EhlaU^IIanltnv Ktlbnm (1876), 

Jtc Webb, Leedham v Patchett (1890). 63 L T 645 
(a) See Haynes v Haynes (1853), 3 DeG M & G. 590, 0 A , Crofo v. 
WeM (1853), 3 DeG M & G. 993, C A ; Wrovqhton v Colyuhoun (1846), 
livi; & Sin 36, R'imper v Pi< ketwq (1838), 9 Sim 176, Howarthv. 
Rothwell (1862), 30 Beav 516 (whoie a note to the leport contains a usoful 
elasbitieation of eases m which annuities have been held payable out of 
corpus oi out of income) 

(d) He Mason, Mason v Robinson (1878), 8 Ch D 411, Davies v. 
Wattier (1823), 1 Sun & St. 463 ; Picard v. Mitchell (1851), 14 Beav 103 : 
rearson v Helhwell (1874), L R 18 Eq 411. 

(e) Be Taylor, Jllsley v. Randall (1884), 53 L J. (ch ) 1161; Upton v. 
T miner (1861), 1 Diew & Sm 594 , Carmichael v Gee (1880), 5 App. Cas. 
588 ; Re Mason, Mason v. Robinson (1878), 8 Ch D. 411, 413 But m a 
particular case the effect of the will was that, on the setting apart of the 
Sim 424) r68ldue WaB released from lability (Kendall v Russell (1830), 3 

(/) Harbm v. Maeterman, [1896] 1 Ch. 351, C. A ; and see title Execu¬ 
tors and Administrators, Vol. XIV, p 262. Arrears were paid out of 
the corpus of the fund set apart in Bright v Larcher (1858), 3 De G. & J. 

i w* ¥ '™ r J- Baldw ™ (1853), 1 Sm & G. 522 ; Swallow v Swallow 
(1831), 1 Beav 432, n.; Hodge v. he win (1839), 1 Beav. 431 : prospective 
orders were made in the twolast-mentioned cases. 
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of a fund to answer the annuity does not discharge the rest of the 
testator’s estate, either wheie the appropriation is hy the court (g) 
or where it is made by the executor ( h). 

958. The eases where the initial gift of the annuity is in the 
form of a dnection to trustees, to whom the testator’s gcneial 
estate is given, to pay an annuity out of the income of such 
general estate, may be divided into two classes. In the lirst class 
the case is treated as one of “ a legacy and a residual y bequest,” 
and the annuity is thaiged on the corpus of the estate (i). In 
the second class the case is treated as one of “ a tenant for 
life and remamdeiman,” and the annuity is not charged on the 
cot pus of the estate (/.). In some cases where the will contains 
a direction to trustees, to whom the geueral estate is given, to pay 
an annuity out of the income of such general estate, the annuity is 
a continuing chaigo on the income after the death of the annuitant 
for the purpose of recovermg arrears, though not’ charged on the 
cm pus of the estate (/) 

959. The cases where the initial gift of the annuity is in the 
form of a diiection to trustees to set apart sufficient property to 
produce an annuity of a specified amount, and out of the income of 
the pioperty set apart to pay such annuity, may also be divided 
into two classes. In the first class the annuity is charged upon 
the co)pus of the estate; the reason being that the form of 
gift shows the mam object of the testator to be the bestowal 
of an annuity, the dnection to set apart a fund not denoting the 
testator's object, but morely the means by which that object is to be 
secured (m). In the second class the annuity is not charged on 

(q) lie Puny, Scott v Leal (1S89), 42 Oh D 570,584; Harbin v Master- 
man. [1806] 1 Oh 351,357,0 A . Davis v Wathei (1823), 1 Sim A SI, 463 ; 
Me Evans and Bettell's Contract, [191 Of 2 011 438 , and see title Executors 
and Administrators, Vol XIV, p 262 

(A) (loidon v Bowden (1822), Madd & (1 342 

(i) It was so held where, atlei a bequest ol an annuity in the above form, 
the testator’s estate was given over “ sublet thereto ” [Birch v Sherratt 
(1867), 2 Oh App 644, Me Watkins Settlement, Wills v Spence, [1911] 
1 Oh 1, C A ), or “subject to the annuity ’’ (Perkins v. Cooke (1862), 2 
John & H 393 , Me London. Bnqhton and South Coast Mail Co, Ev parte 
Wilkinson (1849), 3 De (I A Sui 633 ; lie Ilowarth, Hawarth v Makmson, 
[1909] 2 Oh 19, C A ), sec lie, Younq, Brown v. Hodqson, [19J2J 2 Oh 
479; Boyd v Buckle (1840), 10 Sim 595, where theie were no suoh words 

(k) It was so held where, after the gift ot an annuity in the above form, the 
will contained a gift over of surplus income duiing the hie ol the annuitant 
(Stelfox v. Sugden (1859), John 234 , Miller v Huddlestone (1851), 3 
Mac & G 513; Be Boden, Boden v Boden, [1907] 1 Oh 132, 156, 0 A 
(where the gift over was expiessed to be “ subject to the trusts afoiesaid,” 
« e , subject to the previous gift whatever be its effect), BeBouleott's Settle¬ 
ment, Wood v Boulcott (1911), 104L T 205 ; Me Young, Brown v Hodgson, 
supra). As to the mode of adjusting liabilities in the case of settled residue, 
see title Executors and Administrators, Vol. XIV, p 282 , aud see 
p 505, post 

(l) Booth v Coullon (1870), 5 Ch App. 684; see Foibes v. Richardson 
(1853), 11 Hare, 354; Philipps v Philipps (1844), 8 Beav 193 ; Salmn v. 
TTe*ton (1866), 14 W R 757 , Be Taylor's Estale Act. Taylor v. Taylor 
(1874), L R. 17 Eq 324; see Wormald v Mueeen (1881), 17 Ch. D 167, 
C A , sed qwrre, is theie any difference between a charge on corpus and 
a continuing chaige on income, see Me Young, Brown v. Hodgson, supra. 

(m) May v. Bennett (1826), 1 Russ 370, 373; Mills v Prewitt (1855), 
20 Beav 632, 636; Inglsmm ▼. Worthington (1855), 1 Jur. (n.s.) 1062; 


498 

Sect 2. 

Rights as to 
Property 
Charged: 
Capital or 
Income. 

(2) Direction 
to trustees, 
to whom 
general estate 
giren, to pay 
annuity out 
of income. 


(3) Direction 
to set apart 
sufficient 
propei ly and 
out of income 
to pay 
annuity. 



494 


Rentoharges and Annuities. 


sect. s 
Bights as to 
Property 
Charged: 
Capital or 
Income, 

(4) Direction 
to set apart 
specific pro¬ 
perty and out 
of income to 
pay annuity. 


Annuities In 
lieu of dower 
and other 
benefits to 
wife. 


corpus; the reason being that the form of the gift shows that 
the testator intended that the fund set apart should be continued 
in its integrity during the life of the annuitant and should in that 
state go over (n). 

960- Lastly, the cases where the initial gift of the annuity is in 
the form of a direction to trustees to set apart specified property, 
whether real or personal, and out of the income of the property set 
ap.iit to pay an annuity of a specified amount, may also be divided 
into two classes. In the fust class the annuity is charged on 
the corpus of the property set apart (o). In the second class 
the annuity is not charged on the corpus of the particular property 
set apart, but only on the income thereof; the reason being that, 
under the form of the gift, a new trust arises on the death of 
the annuitant (j»), A similar result may be arrived at where 
leaseholds out of the income wheieof the annuity is to he paid 
are directed to be sold after the death of the annuitant ( q ). 

Sect. 8 . — Rights of Rentchaigers and Annuitants Inter Se to 

Vi ioi it;/. 

961. An annuity given by a testator to his widow in satisfaction 
of dower has pnority over other annuities given by will, and m the 
event of a deficiency of assets does not abate O'), unless the’testator 
leaves no real estate out of which she is dowable (s). The fact that 


Wright v Callender (1852), 2 De G M & ft 052,655,0 A ; Pet eg v. Percy 
(1866), 35Beav 295, sec Carmichael v. Oee (1880), 5 App. Oas 588; Ander¬ 
son v. Andevton (1863), 33 Hear 223 ; Upton v Vanner (1861), 1 Diew. 
& Sm. 594, Martin v Rostock (1870), 23 L T 216; compare Barnett v. 
Sheffield (1852), 1 De Gt M & (1. 371, C A (whcie the fund set apait was 
misapplied) 

(n) Baker v. Baker (1858), 6 H L Oas 616, 625; Tarbottom v. Earle 
(1863), 11 W. E 680; Michellv Wilton (1875), L. R 20 Eq 269 

(o) It was so held wheio the charge was clear (Hickman v Upscdl (1860), 
2 (lift. 124), and where the property sot apart was given over “ subject as 
aforesaid” (Bmdle v Taylor (1855), 20 Beav 109), or was given over 
“ subject to the annuity” (Re London, Bnghton and South Coast Bail Co., 
Ex parte Wilkinson (1849), 3 De G & Sm 633 , Playfair v Cooper, Prince 
v Cooper (1853), 17 Beav 187), or was given over “after performance 
of the antecedent trusts ” (Phillips v. Gutter idge (1862), 3 De G J. St 


Sm. 332) 

(p) Foster v. Smith ( 1845), 1 Ph 629, Earley Bellingham( No. 1) (1857), 
24 Beav. 445; A.-G. v. Poulden (1844), 3 Ilare, 555; Sheppard v. Sheppard 
1 1863), 32 Beav. 194. In the last-mentioned case the will contained a gift 
of the surplus income of the particulai property, and the words 11 subject to 
the trusts aforesaid ” were eonfined to payments out of income; see Be 
Mackenzie’s (Kenneth) Settlement (1863), 32 Beav. 253 (a decision dealing 
with the case where particular property had been settled by a deed, and 
the, income, which had been insufficient to pay annuities, subsequently 
increased) ; compare Scott v. Salmond (1833), 1 My & K. 363 (where a 
particular fund was charged with annuities and given over, and the 
income p'oved insufficient to pay the annuities) 

(g) Barbon v. Bickards (1845), 14 Sim. 637 ; Addecott v. Addecott (1861), 
29 Beav 460. 

(r) SiahLrhmidt v. Lett (1853), 1 Sm &G 421; and see titles Executors 
and Administrators. Vol. XIV., p, 276; Beal Property and Chattels 
Beal, d. 194, note (g), ante. 

{*) Acey v. Simpson (1848), 5 Beav. 35 ; Roper v. Roper (1876), 3 Ch, D. 
714; Be Bowen, James v, Jmet, (1892] 2 Ch, 291, 
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a legacy is given in satisfaction of dower does not affect the question 
whether it is charged on cot pus or income (t). 

Benefits given to a wife with a direction for their early payment 
have no priority (n). 

962. Priority between annual sums is in general a question of 
construction. Thus, on construction, a rentcharge charged on the 
testator’s real estate may have priority over legacies directed to be 
raised out of real estate m the event of the personal estate proving 
insufficient (a). A direction to pay an annuity out of residue may 
postpone it to other annuities previously given by the will (b). 
Where a testator grants an annuity to A and “ subject thereto " 
devises estates, and by subsequent codicils chaiges the same estates 
with other annuities, A’s annuity has priority (r ); but the words 
“in the first place” or “ mptmvs "(d), or a diroction to pay 
without abatement (<>), do not give priority. 

Again, a direction as to the time of payment gives no priority. 
For example, an annuity, deferred as to its time of payment, must 
in the distribution of assets rank equally with other annuities 
which are directed to be paid immediately (./); and an annuity 
payable immediately has no priority over an annuity payable on the 
death of a tenant for life (p), nor over annuities which are directed 
to be paid after the payment of certain legacies (h) 

Sect. 4.— Cimukitne and Substitutional Annuities Arising by 
Testamentaiy ])isposition. 

963. Where more than one annuity is given to the same person 
by a testamentary disposition, a doubt frequently arises whether 
the annuitant is entitled to both annuities or whether the second 
is intended to be taken in the place of the first—in other words, 
whether the gifts are cumulative or substitutional (?). The solution 

(i) Stelfox v. Suqden (1859), John 234. 

(it) lie Schweder's Estute, Oppenheim v. Sehweder, (1891] 3 Ch. 44, 
dissenting fiom Re Ilmdij, Welti v. Borunck (1881), 17 Oh D 798; com¬ 
pare Lewin v. Lewm (1752), 2 Vos Son 415; and see title Executors 
and Administrators. Vol XIV., pp 275, 276 

(a) Vised v. Creed (1844), 11 Cl & Pin 491, 506, H L ; Re Bngqs, Briggs 
v. Georqe (1881), 45 L T 249 ; TTetrv Chamley (1850), 1 I 01) R 295; see 
Rortarlington {Earl) v. Varner (1863), 4 Do G. J. & Sm 161; Bell v Bell 
(1872), 6 I R Eq 239; compare Roper v Roper (1876), 3 Oh 1) 714, whore 
legacies and annuities were charged on a testator’s real estate, and a power 
ol distress given in respect of the latter wfts held not to mate any priority 
{sed quaere). 

(b) Baynes v. Haynes (1853), 3 De G. M & G 590 ; compare Re Smith, 
Smith v. Simth, [1899] 1 Ch 365; Re Wiltshire's Estate (1859), 6 Jur (n s.) 
190. 

(e)* Graves v. Hicks (1833), 6 Sim 391 

(d) Blower v. Monet (1752), 2 Ves. Sen 420, 421 ; Thwaites v. Foreman 
(1844), 1 Coll. 409. 

(e) Re Evans' Charities (1858), 10 I Ch R, 271. 

(/) Nickisson v Vockill (1863), 3 De G J. & Sm. 622 ; Roche v. Harding 
(1858), 7 I. Ch. R. 338; Ashbwmham v. Ashbumham (1848), 16 Sim 186. 

(a) Miller v. Huddlestone (1851), 3 Mac & G. 613 ; Street v. Street (1863), 
2 New Rep. 56. 

(h) Ingham v. Daly (1882), 9 L. R. Ir. 484. 

(t) As to the question whether or not annuities and legacies bequeathed 
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amounts. 


Application 
of the doctrine 
of satisfac¬ 
tion. 


of this doubt depends to a large extent upon the question whether 
tho gifts are contained in the same instrument or in different 
instruments, and, although a codicil is m strictness merely a part 
of the will, if the first gift is in the will and the second in a 
codicil, the result may be different from that where the gifts are 
both in the will, or both m the same codicil (/.). 

Thus, two annuities of the same amount given to the same 
peison by the same testamentary instrument are pnmd facie 
substitutional ( l ). On the other hand, two annuities of the same 
amount given to the same person by different testamentary 
instruments are pnmd facie cumulative (/a). 

Gifts to tho same person in the same testamentary instrument of 
annuities of different amounts are pi imdjane cumulative (»); but 
tho instrument may show an intention of substitution (o). Gifts to 
the same person in separate testamentary instruments of several 
annuities are pnmdjacie cumulative, whether the amounts are the 
same or diffeient (p). 

964. The rules of the doctrine of satisfaction, both as legards 
the satisfaction of portions by legacies and the satisfaction of debts 
by legacies (q), have been discussed by the courts m connection with 
annuities. Thus, as regaids the first of the above rules, wheie a 
father covenants by settlement to pay an annuity to his son and 
subsequently dies having bequeathed legacies to the son, this rule 
may prevent the son claiming both the annuity and the legacies (r). 
Again, where an annuity is gianted or seemed to another by a 
testator m Ins lifetime, and he subsequently dies having bequeathed 
to such grantee or obligee an annuity differing slightly from the 
existing annuity, these slight diffeiences may prevent the doctime 
of satisfaction from applying, so that both annuities may become 

by the grantoi of an annuity to the annuitant aie to bo taken by the 
annuitant m satisfaction oi tho annuity, see the text, injra 

(k) Tho question is ono of intention; for similar pimeiples applicable 
in the case of cumulative and substitutional legacies, compute title Wuxs 

(?) llolford v IToofi (1798), 4 Ves 75, 90 (where an annuity of £30 was 
given to A for life with specific dnections as to the mode and times oi pay¬ 
ment, and in a subsequent part of the will the testator gave to A, “ the 
butler, £30 a year for his life ”), Brine v Ferner (1835), 7 Sun 549 (wheie 
a will was composed ot three separate sheets, and the same annuity to the 
same person was repeated upon two of the sheets) The mstiument may 
show that the two annuities are intended to be successive (Baylee v. Quin 
(1842), 2 Di & War 110) 

(m) Boch v C alien (1848), 6 Hare, 531 ; Barclay v Wamwright (1797), 
3 Ves 402, 465, A -G v Georqe (1836), 8 Sim 138, 140, 147; see 
Tweedale v. Tuieedale (1840), 10 Sim 453, Spire v Smith (1839), 1 Beav. 
419; Badburn v Jervis (1811), 3 Beav 450; compare Osborne v. Leeds 
{Duke) (1800), 5 Ves 369, 382 

(«) Yoekney v Mansard (1844), 3 Haie. 620, 622; Hartley v Ostler (1€56), 
22 Beav. 449; see Mackmnon v Peach (1838), 2 Keen, 555 

(o) Yoclney v. Hansard , supra , Adnam v. Cole (1843), 6 Beav. 353. 

(p) Barclay v. Wamwright (1797), 3 Ves 462, 465; Spire v. Smith, 
supra, Badburn v Jervis, supra. 

(q) The rules are stated at length m title Equity, Vol. XIII., pp. 128 et seq. 

(r) Montagu v. Sandwich {Earl) (1886), 32 Ch D. 525, C. A ; Bee Graham 
v. Graham (1749), 1 Ves. Sen. 263. As to parol evidence being admitted 
to lebul the presumption against double portions, see titles Equity, Vol. 
XIII., p. 136, Wilis. 
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payable (*). Wheie the annuities are similar there is, according to 
she general rale, satisfaction (t). 

Annuities paid by a father to his daughters under a covenant in 
a separation deed are not on the father’s death intestate tioated 
as advancements under the Statute of Dislubution {it). 


Part IV.—Rights of Rentchargers and 

Annuitants as Affected by the Quan¬ 
tum of the Donor’s Estate or the 
Amount of His Assets. 

Sect 1.— Cam's where upon the Cteuhon o) a lientchaiqe the Estate 
ol the 1 >ouot in the Land Chanjed is Jnsnjiuicnt. 

965. If the tenant m tail ot land giants out of it a lent in fee, 
the lent Mill determine on the grantoi's death, unless he disentail, 
in which case it will continue {r) It a tenant for veais of land 
grants out of it a i enteharge to a stranger for his life, the grant is 
not void, but is good as a chattel interest dining the term if the 
grantee so long live (»c). If one, who in fact is only tenant foi life 
of land, giants an annuity to commence on his own death and 
charges it on the land, covenanting that the annuitant may 
distrain for aneais, the annuitant may leoovoi arrears from the 
grantor’s estate by an action of covenant (a). Again, where a 
testator, who is only entitled to an undivided shaie of ceitam land, 
purports by will to give a rentchuige payable out of the whole of 
the land, the rentcharge is payable in full out of the tostatoi’s 
share (b) If a mortgagor of copj holds covenants by the mortgage 
deed to surrender his land and also grants a lentcharge, the rent- 
charge will cease upon the mortgagee s admittance (i ). 


(«) 11ales v Darell (1840), I) Beav 324, lie Dowse, Dowse v Glass 
(1881), 50 L J. (on ) 285 , see Barret v Deckford (1750), 1 Vt-a Soil 519, 
(Jharllonv West (1861), 30 Bcav 124, Faget v Greeufell (1868), L. K (5 
Eq 7 

(t) Atkinson v Littlewood (1874), L. *R 18 Eq 595; see Fowler v. 
Fowler (1735), 3 P. Wins 353 

(u) 22 & 23 Car 2, c. 10, s 5 ; Eatfeild v Mmet (1878), 8 Ch D 136, 
C A ; Bee Kirkcudbright (Laid) v. Kirkcudbright (Lady) (1802), 8 Ves 51; 
and see title Descent and Distribution, Vol XI, pp 19, 20 

(v) * Alton TPoods Vase (1600), 1 Co Rep 40 b, 48 b 

(to) Butt's Vase (1600), 7 Co Rep 23 a; Mafferyv. lilgood( 1834), 1 Ad. & 
El 191, 192 

(a) Monypenny v. Monypenny (1861), 9 H. L Cas 114; compare 
Teasdale v Teasdale (1726), Cas. temp King, 59 ; Ford v Tynte (1864), 2 
De G J. & Sm. 557, C A The case oi a tenant for liie granting a per¬ 
petual rentcharge and subsequently acquiring the remainder in fee ia 
discussed m Holt v. Sambaeh (1628), Cro Car. 103. 

(b) Boche v. Jordan , [1896] 11 R. 494 

(c) Freeman v. Edwards (1848), 2 Exch. 732, 739. 
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Sect. 2. 

Gases where 
the Donor 
of a Rent- 
charge or 
Annuity 
becomes 
Bankrupt. 


Disclaimer 
of land 
charged. 

1‘roof for 

future 

payments. 


Sfici. 2 —Cases where the Donor of a Rentchatge or Annuity 
become8 Bankrupt. 

966. Where the terre tenant of freehold land subject to a rent- 
charge becomes bankrupt, his trustee may, it seems, disclaim the 
land (d). 

Upon the bankruptcy of the donor of an annuity, future 
payments of the annuity may be proved as debts under the 
Bankruptcy Act, 1888 (e), even although the annuity may be 
contingent on the performance or non-performance of some act by 
the annuitant (/). If, after the value of a contingent annuity has 
been estimated, the happening of the contingency results in the 
assessment being excessive, the assessment cannot be altered (g). 


Annuities 967. The following annuities are capable of valuation and there- 
provable. f ore provable in bankruptcyan annuity for life subject to a 
condition contra boms mores which is void (It), an annuity con¬ 
tingent upon the annuitant surviving another poison (?); an annuity 
payable under a separation deed to a wife with a proviso for 
cesser if she becomes unchaste or if cohabitation is resumed (A); 
an annuity to a widow to cease on remarriage (/); an annuity to a 
re tiling partner determinable on breach of a covenant not to trade 
within a limited area (/«); an annuity payable during the continuance 
of certain works which may cease at any time (n ); an annuity pay¬ 
able until the annuitant does some act whereby the annuity will 
become vested in another (o). 


(d) Bankruptcy Act, 1883 (46 & 47 Viet, c 62), s. 65, and wee title 
Bankruptcy and Insolvency, Vol II., pp 191, 192 In the cast* oi 
such a disclaimer made under the Bankruptcy Act, 1869 (32 & 33 Viet, 
c. 71), s. 23, the question whether the legal estate vested in the Crown was 
discussed in Re Mercer and Moore (1880), 14 Oh D 287, 295. Under the 
Bankruptcy Act, 1883 (46 & 47 Viet e 52), the power of making vesting 
orders given by ibid , s 55 (6) (see title Bankruptcy and Insolvency, 
Vol II, pp 194, 195), may possibly apply. 

(e) 46 & 47 Viet, c 52, s 37; and see, further, title Bankruptcy and 
Insolvency, Vol II, pp 197 et seq , 203, 204 

{ f) Re Blalemore , Ex parte BlaJeemote (1877), 5 Cli D 372, C A.; Re 
Bateq, Ex parte Neal (1880), 14 Ch D 579, C. A 

(g) Re Pannell, Ex parte Bates (J879), II Ch I) 914, 0 A. ; see Victor v. 
Victor, [1912] 1 K B 247, C A But where proof for arrears of an annuity 
and for the actuarial value of the annuity m the future was scut m, and 
the annuitant died before the tiu?tee assented to the valuation or a dividend 
was declared, the proof was restneted to the amount of the instalments due 
and unpaid at the tune of the annuitant’s death (Re Dodds, Er, parte 
Vaughan'8 Executors (1890), 25 Q B I) 529) 

(h) Re Wood, Ex parte Naden (1874), 9 Ch App. 670. 

(t) Re Bexley, Ex parte Neal (1880), 14 Ch. D. 579. C. A. 

(I) Re Batey,Ex parte Neal, supra; Victory. Victor, supra 

(l) Re Blakemore, Ex parte Blakemore . supra 

(m) Re Jaolcson, Ex parte Jackson (1872), 27 L. T. 696, C. A 

(n) Re Barron, Ex parte Parratt (1836), 1 Deac. 696 

(o) Rc Sinclair, Allen v Sinclair, Hodgkins v Sinclair, [1897] 1 Ch. 921 
(an administration action by creditors). In Lyde v. Mynn (1833), 1 My. & 
K 683, a covenant to secure an annuity upon property falling to the cove- 
nantor in a contingency which did not occur until after the covenantor’s 
discharge in a subsequent bankruptcy was held not to have been barred by 
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An annuity not registered pursuant to the Judgments Act, 
1855 (p), although void as against subsequent purchasers without 
notice of the annuity, is binding upon all subsequent incum¬ 
brancers who took with notice and against the trustee in bankruptcy 
of the grantor of the annuity, and is provable m the latter's 
bankruptcy ( q ). 

Future payments of alimony under a decree of judicial separation 
are incapable of valuation and aie not piovable in bankruptcy (?). 
The husband therefore continues liable to make the payments not¬ 
withstanding hiB discharge in bankruptcy (&). 

Sect. 3.— Cases where upon the Donoi’s Death his Assets are 

Insufficient. 

Sub-Sect 1— Effect as leqards Annuities (’> rated by Instrument Inter so 

as to i/ii'f nse to a Debt 

968. In the administration by the court of the assets of any 
pei son who has died since the 1st November, 1875, and whose estate 
may prove to be insufficient for the payment m full of lus debts and 
liabilities, the rules in bankruptcy as to tho respective lights of 
secured and unsecured creditors, and as to debts and liabilities 
provable, and as to the valuation of annuities and future and con¬ 
tingent liabilities respectively apply (t). 

969. So long as the annuity is paid, the annuitant is not a 
creditor even where it is shown that the estate of tire deceased is 
insufficient to meet liabilities, including the estimated value of the 
annuity ( a ). Consequently, the annuitant whose annuity is not in 
arrear cannot obtain an administration judgment (b), and this is 
tho case although his annuity is expressed to accrue from day to 
day(c); but if a judgment has been obtained by another person as 
a creditor he is allowed to prove (d). 

970. A personal representative under his right of letainer may 
retain the amount of all an ears owing to him m respect of his own 
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right of 
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tho discharge The decision was under stat. (1825) 6 Geo 4, a. 16, winch 
diffeis m its language from tho Bankruptcy Acts, 1869 (32 & 33 Viet, 

o 71) and 1883 (46 & 47 Viet c 52) It Bhould be compaied with 

Collyer v. Isaacs (1881), 19 Ch D 342, C A., a decision ot the Court of 
Appeal under the Bankiuptcv Act, 1869 (32 & 33 Viet c. 71). 

(p) 18 & 19 Viet c 15, s 12, see p 480, ante 

\q) (heaves v Tofield (1880), 14 Ch. D. <>63, (’ \ 

(r) Linton v, Linton (1885), 15 Q. B. D 239, C A ; and see, further, 

title Husband and Wife, Vol XVI, pp 521, 568 

(s) Ibid ; see Watkins v. Watkins, [1896] P 222, 226, C. A ; Vidor v. 
Victor, [1912] 1 K. B 247, C A 

(t) Judicature Act, 1876 (38 & 39 Viet c 77), s 10; see titlo Executors 
and Administrators, Vol XIV., p 344 

(а) Be Hargreaves, Dicks v Hare (1890), 44 Ch D 236, 0. A.; and see, 
further, title Executors and Administrators, Vol XV , pp 255, 266, 
258 

(б) lie Hargreaves, Dicks v. Hare, supra, and see title Executors and 
Administrators, Vol XIV, p. 338 As to the right ot the legatee of an 
annuity to obtain an admmistiation judgment, see pp. 520 et seq , post. 

(e) Be Hargreaves, Dicks v. Hare, supra. 

(d) Ibid., at p. 239. 
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Where estate 
is at death 
insufficient 
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Valuation of 
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annuities. 


annuity from the estate of an insolvent intestate; he cannot, 
however, retain the estimated value of his annuity, hut must come 
in and prove for the same as an ordinary creditor (<’)• 

Sub-Rut 2 —EJfid as rtgards Annuities Created ly Testamentary Disposition 

971. Where a testator bequeaths immediate annuities and also 
pecuniary legacies, and his estate is ascertained at his death to be 
insufficient, the rule is to ascertain the value of each annuity as at 
the death (/); and, it being settled that, in a case of deficiency of 
assets, annul lies and legacies abate rateably, the values so ascer¬ 
tained must abate proportionately with the legacies (g), and each 
annuitant is entitled to be paid at once the abated valuation of bis 
annuity (A). 

972. 'Where the estate is only ascertained at some point of time 
after the testator’s death to be insufficient, and a distribution has 
gone on down to that point of time, the rules applicable appear to be 
as follows.— 

(1) If all the annuitants are living at that point of time, there must 
be ascertained in the case of each annuitant the arreai s then due 
to him and the then present value of future payments. These two 
sums must be added together, and the funds available for payment 
of annuities must be divided between the annuitants in the pro¬ 
portion which the aggregate amounts bear to each other ( i). 

(2) Jf all the annuitants are dead at that point of time, there 
must lie ascertained in the case of each annuitant the arrears then 
due to their respective estates, and the funds must be divided in the 
proportion of those arreai s (A) 

(8) If some of the annuitants are dead at that point of time and 
some are living, the values of the annuities of those annuitants who 
are dead must lie fixed at what they would have actually received 
had the estate not been insufficient; and the values of the annuities 
of thoso annuitants who are living at that point of time must be 
ascertained by adding to the then present value of future payments 
the amount of the arrears then due. The funds must be divided in 
the proportion of those values (/). 

973. Where a testator bequeaths a i eversionary annuity and also 
immediate pecuniary legacies, and his estate is ascertained at his 
death to be insufficient, the court values the annuity on the basis 
of its being a reversionary interest, and this valuation must abate 

(e) Be Beeman, Fowler v James, [1896] 1 Gh 48 

(f) Long v Hughes (1831), 1 De G & Sm 364, see 2 Seton, Judgments 
and Orders, 7th ed, p, 1577, form 5; and Bee title Executory and 
Administrators, Vol. XIV., pp 276, 277. 

(g) Mitter v Huddlestone (1851), 3 Mac. & G. 513 

(n) Wroughton v. Colquhoun (1847), 1 De G. & Sm. 357 , Darnell v. 
Darnell (1849), 3 De G & Sm. 337, 342 

(») Heath v. Nugent (I860), 29 Beav. 226; Be Wilkins, Wtlktns v. 
jRotherham (1884), 27 Ch. D. 703 ; Delves v. Newmqton (1885), 52 L. T. 
612 

(A,) Todd v Bielby (1859), 27 Beav. 353, 366. 

(i) Ibid., at p. 357. 
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rateably with the immediate legacies (m). Again, where in the case 
of a bequest of a reversionary annuity the estate is only ascertained 
at some point of time after the testator’s death to be insuffh lent, 
and before that point of time the reversionary annuity has fallen 
into possession, the value of the reversionary annuity must be 
ascertained by adding the amount of the arrears accrued since the 
annuity foil into possession to the then present value of 1 be future 
payments (»). 

Where a testator bequeaths two annuities, one immediate and the 
other reversionary, and the immediate annuity is for some time 
paid in full, hut the estate is subsequently found to be insulin lent, 
and such annuity remains for some time unpaid, then, m the 
division between the immediate and reversionary annuitants of the 
funds ultimately available, the immediate annuitant is not bound 
to bring into hotchpot his early payments in full (o). 


Part V.—Payment of Rentcharges and 

Annuities. 

Sect. 1 .—Deductions (p). 

974. As regaids the deduction of income tax in the case of 
annuities or lontcharges given by will the following rules apply •— 
Where a testator bequeaths an annuity without using any words 
exonerating the annuitant from income tax, the annuitant must 
bear it himself ( q ). In such a case it is the duty of trustees to 
deduct income tax before paying the annuitant (r). If they pay 
without deduction, they may, subject to any defence based on the 
Statutes of Limitation, be liable to make good tho overpayment (s). 

A teslatoi, however, may (t) so frame his will as to excnerate 

(m) He Melialf, Metcalf v Blencowe, [1903] 2 Ch 424, 428, Lines v 
Mitchell (1846), 1 Ph 710, 716 

(m) PotU v Srmth (1869), L K 8 Eq 683, 687 If the leveisionary 
interest has not fallen into possession at the point of time when the estate 
is ascertained to be insufficient, it would seem that the annuity should be 
valued as at that time on the basis ot its being a reversionary interest 
But thus rule is uot settled 

(o) Me Metcalf, Metcalf v Blencowe, [1903] 2 Ch 424, aDd see title 
Executors and Administrators, Vol. XIV, p 277 

(p) For the material statutoiy provisions as regards income tax, see title 
Income Tax, Vol X VI, pp 607 et seq , and see m particular, ibid, pp. 
659—665 Section 1 of this part of the present title states the effect of 
the decisions as to the deduction of this tax in the ease of rentcharges or 
annuities given (1) by will, or (2) by deed. For the rules as to deductions 
in respect of estate duty, settlement estate duty, legacy duty, and 
succession duty, see title Estate and Other Death Duties, Vol. XIII., 
pp. 177 et seq. , and see, m particular, the notes ibid, , at pp 222, 231,241 ; 
see also Be Egmont's (Earl) Settled Eitates, Lefioy v Eqmont, [1912] 1 Ch. 
251, 260 

(q) Be Shop, Hickelt v Ihclett, [1906] 1 Eh. 793 

(r) Be Simp. Ilickr.lt v Rickett, supra 

(g) Be Sharp, Rickett v. Rickett, supra 

tt) Notwithstanding the Income Tax Act, 1842 (5 A 6 Viet c 35), s. 103; 
see title Income Tax, Vol XVI, pp 660, note (o), 663, 686. 


Sect. 3. 

Cases where 
upon the 
Donor's 
Death his 
Assets are 
Insufficient, 


Division 

between 

immediate 

and 

reversionary 

annuitants. 


Liability to 
income tax. 



502 


Rentobarges and Annuities. 


Sect l. 
Deductions. 

Exoneration 
by testator 


Liability to 
income tax 
m the case of 
annual pay. 
meets under 
deed 


Executor- 
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General mle. 


the annuitant or rentcharger from income tax (it) by using 
language amounting to a gift out of the testator’s estate of 
an additional sum equal to the amount of the tax (v). As regards 
the construction of words of this nature, it is settled that income tax 
is not, properly speaking, a “ deduction ” (a). Accoidingly, where a 
testator simply gives an annuity “ free from all deductions,” the 
annuitant must bear the income tax himself (b). Where, however, 
a testator directs that an annuity shall be “ fiee from all deductions 
in respect of taxes,” the word “ deductions ” is construed by the 
word “ taxes,” and the annuity is payable free of income tax(c); 
and, by other parts of his will, the testator may show that he 
understood the word “ deductions ” as extending to income tax (</). 

975 . As regards the deduction of income tax in the case of 
annuities or renteharges payable under deeds the following rules 
apply. The Income Tax Act, 1842(c), ehaiges income tax upon 
annuities and other annual payments, and piovides(,/) that all 
contracts for payment of such annual payments without allowing 
the deduction of income tax shall be, void. Having regard to 
these provisions, income tax is payable by the annuitant m the 
ease of an annuity to a wife payable upon a divorce or under a 
deed of separation (</), even where the contract is to pay an 
annual allowance “ clear of all deductions ” (h). 

976. When an executor is indebted to the estate, an annuity 
bequeathed to him may be applied in payment of the debt (i). 

Sect. 2. —Appoi tionment. 

Sub-Sect Apjtortionment w respect of Time 

977 . All rentcharges, annuities, and other periodical payments 
in the nature of income, whether reserved oi made payable under 
an instrument in writing or otherwise, are to be considered as 

(u) Festmg v. Taylor (1862), 3 B. & S. 217; see Floyer v BanJces (1863), 
9 Jur (n s ) 684 

{ v) Abadam v Abadam (1864), 33 Beav 475 

(a) Gleadow v. Leetham (1882), 22 Ch. D 269, 272; see Be Barker - 
Jeivis, Salt v Locker, [1898] 2 Ch. 643, 652 

(b) Abadam v Abadam, supra, Gleadow v Leetham, supra, compare 
the similar expressions which occurred m Lethbridge v Thurlmo (1851), 
16 Beav. 334; Sadler v Bickards (1867), 4 K &J. 302; Einloeh’s Trustees 
v. Kinloch (1880), 7 R. (Ct of Sess ) 596 

(c) Festing v. Taylor, supra, compaie the similar expressions which 
occurred m Lovat (Lord) v. Leeds (Duchess) (No 1) (1862), 2 Brew & Sm. 
62; Be Bamm man’s Estate, Banneiman v. Young (1882), 21 Ch. D. 105; 
see contra, Wall v WaU (1847), 15 Sim 513 

(d) Turner v. MuUmeux (1861), 1 John & H 334 ; Be Buckle, Williams 
v Marson, [1894] 1 Ch. 286, C. A. 

(e) 5 & 6 Viet. c. 35, b. 102 ; see title Income Tax, Vol. XVI., pi 660, 
note (o). 

(f) Income Tax Act, 1842 (5 & 6 Viet c. 35), s 103 ; see title Income 
Tax, p 660, note (o) 

(g) Warren v. Warren (1895), 72 L. T 628; Be Barry's Trusts, Barry y. 
Smart. [1908] 2 Ch. 358, C A. 

(h) Shrewsbury v. Shrewsbury (1906), 22 T L R. 598 ; Shrewsbury 
( Countess) v Shrewsbury (Earl) (1906), 23 T. L. K. 100; and see title 
Income Tax, VoL XVI., p. 664. 

(t) Skinner v . Sweet (1818), 3 Madd. 244; and see titles' Executors 
and Administrators, Vol. XIV., p. 271 ; Lien, Vol XIX., pp. 23, 24. 
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accruing from day to day and are apportionable in respect of Sect 2 
time accordingly (J). Apportion- 

The apportioned part becomes payable and recoverable, in the ment. 


case of a continuing rentchargo or annuity, when the entire portion when appor . 
of which such apportioned part forms part becomes due and tioned part 
payable, and not before; and in the case of a rentcharge or annuity becomes, 
determined by re-entry, death, or otherwise, when the next paya e ' 
entire payment would have been payable if the same had not 
been so determined, and not before ( k). 

All persons have the same remedies for recovering the Remedies for 
apportioned parts, when payable, as they would have had for recover i* 
recovermg the entire portions if they had been entitled thoreto (/) 

Neither, however, the persons liable to pay rents reserved out 
of or charged on hereditaments of any tenure, nor the same 
hereditaments, are to be resorted to for any such apportioned 
part forming part of an entire or continuing rent specifically; but 
the entire or continuing rent, including such apportioned part, 
is to be recovered and received by the heir or othei person who, 
if the rent had not been appoitionable under the above provisions, 
or otherwise, would have been entitled to such entire or con¬ 
tinuing rent, and the apportioned part is recoverable from such 
heir or other person by the executors or other parties entitled under 
the above provisions to the apportioned part (m). 

978 . The above provisions do not extend to any case in which Cases outside 
it is expressly stipulated that no apportionment shall take place (n), *? encral rule - 
provided the express stipulation is contained in the will or other 
instrument of gift ( 0 ) Nor do the provisions apply to an annuity 
payable in advance (p). 

979 . Upon the sale of a rentebarge, the contract usually provides Apportion- 
for apportionment in respect of time as between the vendor and meat on Bale, 
purchaser (q). If instalments of the rentcharge are in arrear, they 

should be expressly dealt with by the conveyance, otherwise they 
will not pass to the purchaser (r). 

Sub-Sect 2 —Apportionment m mpe( i of Space. 

980 . According to the ordinary rule, a rentcharge is entire Each and 
and issues out of every portion of the land charged (a), and the 

-liable. 

(j) Apportionment Act, 1870 (33 & 34 Viet, o 35), s 2. 

(k) Ibid., s. 3. 

(Z) Ibid , s 4. 

(m) Ibid. 

(n) Ibid , s. 7 ; Me Meredith, Stone v. Meredith (1898), 78 L T 492, 

(op Be Oppenheimer, Oppevhnmer v. Boatman, [1907] 1 Ch 399 

(p) Trevalion v. Anderton (1897), 00 L J. (Q B ) 489, C. A 

( q ) See, for instance. Encyclopaedia of Forms and Precedents, Vol. I* 
pp. 657, 660. 

(r) See Mvrehouse v. Bennell (1832), 8 Bing. 490, 494 ; Flight v. Bentley 
(1835), 7 Sim 149,151; Salmon v. Dean (1851), 3 Mac & G 344, 346. 

(s) Woodcock v. Titterton (1864), 12 W. R. 866; see ConoUy v. Gorman, 

[1898] 1 1. R. 20, C. A ; see also Mills v. Cobb (1806), L. R. 2 C P. 95, 99 
(where it was said that a rentcharge issuing out of Blackacre and Wbiteacre 
oannot for the purposes of the parliamentary franchise be treated as issuing 



504 


Rentcharges and Annuities. 


Sect. 2 rentcharger can have recourse to any one portion of the land for 
Apportion- recovering the whole of any one instalment (t). But if A grants to 
ment. B a rentcharge issuing out of Blackacre and Whiteacre, and after¬ 
wards sells Blackacie to C and Whiteacre to D, and the rentcharger 
resorts to Blackacre only, C can have contnbulion from I) (a). 
So if on A’s death Blackacre passes to C as devisee under A’s 
will, and Whiteacre descends to 1) as A’s heir, C and D must 
contribute ratoably to the payment of the rentehaige (/>). 

Coses where 981 . In some eases, however, a rentcharge is apportioned and 
lentcharge is the owner of part of the land charged is only liable for an appor- 
appoi ion . ^ onec j p ar t Thus, if A having a good title to Blackacre and a bad 
title to Whiteacre grants both properties to B, reserving in his own 
favour a rentcharge issuing out of both and B. is subsequently 
evicted from Whiteacre, the rentcharge will be apportioned, and B 
will only be liable for an appoitioued pait (o). If, however, instead 
of reseivmg a rentcharge to himself, A giants the leutcharge to a 
stranger and is subsequently evicted from Whiteacre, Blackacre 
will after eviction remain chaiged with the whole lent, for A 
cannot take advantage of the weakness of his own estate (</) 

In the case of a leutcharge belonging to A which issues out of 
Blackacre and Wbiteaeie, if Blackacie descends on A, Wlnteacie will 
only remain liable to an apportioned part of the rent (c) 

An apportionment of a rentcliai ge between parishes may result 
from a statute (/). 

982 . As regards the effect of releases, A having a rentcharge 
issuing out of Blackacre mayielease part of the lent to the tenant of 
Blackacre and reserve jiart (q). The release from a rentehaige of 
part of the hereditaments charged does not extinguish the whole 
rentcharge, but operates only to bar the right to recover any 
part of the rentcharge out of the hereditaments released, without 
prejudice nevertheless to the rights of all persons interested in the 
hereditaments remaining unreleased and not concurring in or con¬ 
firming the release (A). The last-mentioned rulo deals with a 

out of Blackacu only) ; and see title Elections, Vol XII, p 148, 
note (o) 

(f) See Chistie v. Jbvkei (18S4), 53 L J. (q b ) 537, 543, 0 A ; Gilbert 
on Itents, p. 152 

(a) Cary, 3; see Enight v. Calthoipe (1685), 1 Vein 347, Webber v. 
Smith (1689), 2 Ycrn 103, Am all v Wade (1835), L & G temp. Sugd. 
252, 263, n , Booth v Smith (1884), 14 Q. B D 318, 322, 323, C. A ; 
Ghrutie v Barker (1884), 53 L. J. (q b ) 537, 542, C A , Bertwee v 
Townsend, [1896] 2 Q. B. 129, 133 , compare Johnson v Wild (1890), 44 
OU B. 146,150 The nature of the indemnity which the other pm chasers 
could requne where land subject to one leutcharge was sold in lots, the 
purchaser of one lotto pay the rent, was considexed m Casamajorv Strode 
(1819), 2 Swan 347. 

(5) Eyre v. Green (1846), 2 Coll 527, 534. 

(c) Bartley v. Maddocks, [1899] 2 Cli. 199 

(d) Co Litt. 148 b ; compare lioche v. Jordan, [1896] 11 R 494. 

(e) 1 Boll Abr. 236 As to the result where A acquires Blackacie either 
by purclia-,.; or by devise, see p 510, post 

(/) Samom v. St Leonard, Shoreditch (1869), L. R. 4 C P. 654 
(o) Co. Litt 148 a. 

I") I^w of Property Amendment Act, 1859 (22 & 23 Viet. e. 35), ». Kh 


Effect of 
leleaae and 
concurrence 
of parties 
interested. 
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rentchargo issuing out of Blackaere and Whiteacre, and distinguishoa 
botween the effect of a release of Blackaere wheie the persons 
interested in Whiteacie concur, and where they do not concur ( i). 
In the former case the rentehaige is not apportioned, but is payable 
entirely out of Whiteacre (k). In the latter cane Whiteacre is liable 
only to a proportionate part of the rentehaige (l). 

983 . Where in the above cases there must be an appoitionment, 
the basis of the apportionment should be not the acieage of the 
several parts of the land, but their relative values («i). 

984 Wheie a testator charges freeholds and leaseholds with 
a rentebarge, and disposes separately of the several properties, 
they aie liable to contribute to the rentebarge m proportion to 
then lespective annual values at the testator’s death (n). 

985 . Whei o a rentchargo issues out of Blackaere and Whiteacre, 
and Blackaere alone is taken compulsorily under the Lands Clauses 
Consolidation Act, 1815 (u), the rentchargo may either he appor¬ 
tioned or be left to issue solely out of Whiteacre, compensation 
being determined and paid in accordance with the statute (p). 

S'iCT. 3 .—Contribution to Payment as beta ecu Tenant foi Life 

and Ixemamderman. 

986 . Where a testator bequeaths legacies and annuities and 
by the same will settles the residue upon a tenant for life and 
i emainderman, the geneial rule is that as between tenant for life 
and i emainderman the legacies are payable out of capital and the 
annuities out of income ( q ). 

987 . Where a testator who is liable as a debtor to pay an annuity 
settles Ins lesiduo, questions have ansen as to the proportions which 
the tenant for life and remainderman must contiibute to the annuity. 
To this question thiee different answois have been given.—(1) In 
some cases it has been ruled that each payment must be raised out of 


According to the law before 1859, this would have extinguished the whole 
rentchargo (Sbep Touch, 7th od (1821), 345). 

(i) Booth \ Smith (1884), 14 Q, B L> 318, 324, C A 
(L) Price v John, [1905J 1 Oh 744 

(l) Booth v Smith (1884), 14 Q B. D 318, C. A 

(m) Ewer v. Moyle (1600), Oio Ehz 771, Smith v Matings (1607), 
Cro Jae 160; Hartley v Haddocks [1809] 2 Ch 199, 203 ; Allison v 
Jenkins, [1904] 11 It 341, Salts v Battersby, 11910] 2 KB, 155 ; compare 
the rules as to apportionment ol rent service stated m title Lanblokij and 
Tenant, Yol XVI II, pp 484,485; and see Gilbert on Rents, p 189 The 
date at which the value is to be taken may vary in different cases 

(w). Young v Hansard (1841), 1 Jo & Lat 466 ; see Fielding v. Preston 
(1857), 1 Do G & J 438, compare Ley v Ley (1868), L. It 6 Eq. 174, 
where two freehold properties, one mineral and the other agricultural, 
were by settlement charged with a rentebarge and were held liable to 
contribute thereto m proportion to actual income de anno in annum and 
not in proportion to the capitaliBed values. 

(o) 8 & 9 Viet, c 18. 

ip) Ibid , ss 115, 116; see title Compulsory Purchase of Land \nd 
Compensation, Vol VI, p 146 
( 3 ) See Seholefield v liedfem (>863), 2 Drew & Sin 173, 180. 
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S*CBf.8. 

Contribu¬ 
tion to 
Payment 
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Tenant for 
Life and 
Remainder¬ 
man. 


Discretion of 
the court. 


Where realty 
is primarily 
liable. 


the corpus of the estate, the tenant for life bearing only the loss 
of income in respect of the sum raised (r). (2) In other 

cases the rule has been stated thus: Each instalment of the 
annuity must be dealt with separately; on the occasion of each 
payment there must be ascertained what sum set aside on the 
testator’s death and accumulated at simple interest would have fully 
met the particular instalment; a portion of the instalment equivalent 
to this sum must be contributed by corpus and the balance by 
income (a). (8) In other cases the couit, to avoid the inconvenience 
of separate calculations for each payment,, has applied tlio following 
rule: There must be ascertained once for all at the testatm’s death 
the actuarial values of the life estate and the roveision, and each 
instalment of the annuity must bo divided in that fixed proportion, 
and the income and cm pus must contribute thereto accordingly (t). 

It seems that where tliero must be some apportionment, as 
between tenant for life and remainderman, the method of carrying 
it out is in the discretion of the court {a\ 

Sect. 4. —Older of Pnonty m which Ileal and Peisonal Assets 
cue Applicable in Payment of Ilcnlchaxjes and Annuities. 

988 Where in a marriage settlement, wheroby the settlor’s 
persona] estate receives no benefit, a jointure is secured on land 
and also by the settlor’s covenant, the land iB the primary source 
of payment (b). 

Again, wlieie an annuity gianted for money value and secured by 
covenant is also by the deed charged on land, such land is, as 
between the persons claiming under the deceased grantor, primarily 
liable (r). 


(r) Be Uewn). Goidon v Gordon, [1907] 1 Ch. 30, Bulwcr v. Aslhy 
(1844), 1 Ph 422; Be Bacon, Gnssel v. Leathes (1893), 62 L .T (ch ) 445; 
see the statement in the last case of the order made by Cjiitit, J , m Be 
Mufiett, Jones v. Mason (1888), 39 Ch D 634 

(s) Be Perkins, Brown v. Perkins, [19071 2 Ch 596. In this case the gift 
of the life estate was contingent; and in the calculation the date taken tor 
setting abide the sum was not the testatox’s death, but the day on which 
the gilt oi the life estate vested. Tho above principle was adopted by 
Joyce, J,m Be Thompson, Thompson v Watkins, [1908] W N. 195, and 
by Parker, J., in Be Poyser, London v Poyser, [1910] 2 Ch. 444 The 
rate of interest applied was 3 per cent m Be Pei 1 ms, Biown v. Perkins, 
supra, and 3| per cent m Be Poi/sei, London v. Poyser, supra ; compaie 
Allhusen v Wluttell (1867), L. K 4 Eq. 295, Be Harrison, Townson v. 
Harrison (1889), 43 Ch. D. 55, 61, Fletcher v Slevcnson (1844), 3 Hare, 
360, 371; and see, further, title Executors and Administrators, 
Vol. XIV., p. 282. 

(t) Be Dawson, Aruthoon v. Dawson, [1906] 2 Ch 211; Yates v. Yates 
(1860), 28 Bedv 637 

(a) Re Poyser, Landon v. Poysei, supia, at p. 418 * 

(b) Lanoy v. Athol (Duke and Duchess) (1742), 2 Atk. 444; Loosemore v. 
Knapman (1853), Kay, 123. 

(«) heal Estates Charges Acts, 1854 (17 & 18 Viet c. 113), 1877 (40 & 41 
Viet, e 34); see Be Thailand, Kemp v. Roney (1896), 74 L. T. 664, C. A. 
Before the last-mentioned Acts tho rule was different ( Young v. Purse 
(1855), 20 Beav. 380; Be Muffeil, Jones v. Mason, supra, at p. 537); 
and sec titles Equity, \o] XlIL, p. J44; Executors and Adminis¬ 
trators, V'd. XIV., pp. 288 et seq. 
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989 . If a rentcharge is by will charged on land already subject 
to a mortgage, the rentcharger may be entitled to have the assets 
marshalled, and, notwithstanding the Real Estates Charges Act, 
1854 ( d ), to throw the mortgage upon the personal estate (e). 

990 . Pnmd facie an annuity (which is a legacy (/)) given 
generally by will is payable out of personal estate only (g). 
Annuities may, however, be given so as to be payable out of real 
estate only(/i), and in this case are more strictly known as rent- 
charges. If in either case there are several annuities and the sole 
source of payment proves insufficient, the annuities will abate 
rateably (i). 

Where, however, annuities are given so as to be payable out of 
both real and personal estate, and the real and personal estates are 
disposed of separately, questions of priority may arise. The general 
rule is that annuities are payable primarily out <jf the testator’s 
personal estate, unloss he has expressed an intention to the 
contrary ( ( ;); but, on the construction of the will, the primary 
liability may fall on the real estate (k), or the liability of the two 
properties may he rateable (1). 

Where the real and personal estates are disposed of together 
several distinctions have been taken. Thus, where the real estate 
is directed to be sold and there is a direction to pay an annuity 
out of the mnod fund, the real and personal estates are liable 
rateably (m); and the effect is the same where the proceeds of the 
real estate are directed to be part of the personal estate (n). 

On the other hand, where the real estate is directed to be sold, but 
there is no direction to pay out of the mixed fund, the personal 
estate is primarily liable (o). 

Where the real and personal estates are disposed of together, but 
the real estate is not directed to be sold, the personal estate, as a 
rule, remains primarily liable to pay the annuity (p). But in 


(d) 17 & 18 Viet. c. 113 

(e) Sc Fry, Fry v. Fry, [1912] 2 Ch. 86; Buckley v. Buckley (1887), 19 
L. It Tr 544. 

(f) Heath v. Weston (1853), 3 De G. M & G. 601, C A ; and see title 
Wills 

(g) Bench v Biles (1819), 4 Madd 187,188; see Baris v Gardiner (1723), 

2 P. Wms 188; Re Cameron, Nixon v (Jumeron (1884), 26 Ch D 19, C A 

(h) Lomaxx Lomax (1849), 12Beav 285, Jon\ Ashton (1860), 28Beav. 
379; Sinneit v Herbert (1871), L. B. 12 Eq. 201 , Woodland v Turner 
(1861) 4 Dc G &Sm 429, Poole v. Hewn (1873), 42 L .T (CH.) 348. 

(i) Fitzgerald v O'Connell (1861), 11 I Ch R 437 , Miller v. Huddle- 
stone (1851), 3 Mac. & G. 513 

(j) Dames v. Ashford (1845), 15 Sun, 42; Brown v Claxton (1829), 

3 Sim. 225; Fitzgerald v Field (1826), 1 Russ 416, 428 
(k$ Poole v. Heron (1873), 42 L J. (ch ) 348. 

(1) See Young v. Hassard (1844), 1 Jo &Lat 466 (where freeholds and 
leaseholds contributed rateably). 

(to) Roberts v Walker (1830), 1 Russ &M 752; Dunkv Fenner (1831), 
2 Russ & M 657 ; Bedford v. Bedford (1865), 35 Beav 584. 

(») Simmons v Rose (1856), 6 De G. M & G. 411. 

(o) Me Boards, Knight v. Knrght, [1895] 1 Ch. 499 ; Elliott v. Deanley 
(1880), 16 Ch. D. 322. C. A 

(p) Bouglitonx. Bouqhton, Bouqhton v James (1848), 1 H. L. Cas 406. 
437 ; Tench v Cheese (1855), 6 De G. M & G. 453, 467, C. A. ; Roberts v. 
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certain cases on construction the real and personal estates may 
be held rateably liable (</). The rule o! rateable liability may be 
applied where the real estate is not directed to be sold, but the 
testator has shown an intention of creating a mixed fund of realty 
and personalty (i). Again, on construction, the primary liability 
may be thrown on the real estate, the general personal estate 
being secondanly liable (s) 

Sect. 5 — Interest on Arrears. 

991. First, as to an annuity ansing by will and constituting a 
voluntary giit to the annuitant. Where such an annuity falls into 
arreai, and, the annuitant claiming the arrears against the gcneial 
assets oi the testator, judgment is given for administration, interest 
is not as a general iule allowed on the arrears (a). By way of 
exception, inteiest may be given wheie there is misconduct or 
improper delay on the part of those chargeable with the payment 
of the annuity ( b ). 

992. Secondly, as to an annuity arising by covenant and 
constituting a debt to the annuitant. Wlieie, after the death of 
the debtor, such an annuity falls into airear, and, the annuitant 
claiming the airears against the general assots of the debtor, 
judgment is given foi administration, interest at 4 per cent, is 
allowed as to the aneais due at the judgment from the date of the 
judgment, and as to the instalments accruing after judgment from 
the dates when they acci ue due (c) 

Robots (1843), 13 Sim 336. Re Ovty, Bioadbent v Bartow (1885), 31 
Ch L> 113 

(q ) Fall tier v Gkicc (1851), 9 Hare, 280, 282 ; Howard v Dnjland ( 1877), 
38 L T 24 

(r) Allan v Gott ( 1872), 7 Ch App 439; Boughlon v James (1844), 
lColl 26 

(s) Paget v Buish (1863), 1 Hem & M 663, where the au thou ties are 
classified at pp 668, 671 ; Maimv Copland (1817), 2 Madd 223 

(a) Re Hiscoe, Hiscoe v Waite, [ 1002J W N 49; Wheatley v Davies 
(1876), 24 W R 818, Torre v. Browne (1855), 5 H. L Cas 555; Taylor v. 
Taylor (1849), 8 Hare, 120 , Booth v. Coulton (1861), 2 Giff 514 ; Batten v. 
Earny (1723), 2 P Wins 163; Creuzev Banter (1793), 2 Ves 157, Ander¬ 
son v. Dwyer (1804), 1 Sell & Lef 301 ; Aylmer v Aylmer (1828), 1 Moll. 
87 In the older cases Ihe rule was stated to he diseieiionary ( Morns v 
Dillingham (1750), 2 Ves. Ken 170); and an exception was sometimes made 
in favour of the annuitant where the annuity was a provision tor a wite oi 
child (Litton v. Litton (1719), IE. Wins. 541 ; Drapers Co v. Davis (1741), 
2 Atk. 211). But this exception has been disapproved (Toire v. Browne, 
supra, at p. 578); compare the rule that interest will not be allowed on 
the arrears of a jointure, unless a special case be made (Anon. (1755), 
2 Ves. Ken. 662; Morgan v. Morgan and Jones (1784), 2 Dick. 643; 
O'Donnel v Brown (1810), 2 Moll. 519 , Kmqht v Maclean (1792), 3 Bro. 
C C 496; Tew v Wwterton (Earl), Forster v. Forster (1792), 1 Ves. 451; 
bullish v. Melli8h (1808), 14 Ves. 516, Power v Benrns (1790). 2 Ridg. 
Pari R ( .p. 256) 

(b) Torre v. Browne, supra, at pp. 578, 579; Bloqq v. Johnson (1867), 
2 Ch. App, 225, 228, 229 ; see Stapleton v. Conway (1760), 1 Ves. Sen. 427 ; 
Wittcocks v. Butcher (1848), 16 Sim. 366. 

(e) Re .Salim, Worseley v. Marshall, [1912] 1 Ch. 332 ; compare title 
Mortgage, Vol XXI., p. 226. The statement in the text is the result of 
B. S. C„ Ord. 55, rr. 62, 63; see also Lamson v. Latnson (No: 2) (1853), 18 
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993. The above rules govern the cases where the claim lor 
interest is made against the general assets of a testator or of a 
debtor. Where the claim is made against the land charged with an 
annuity, the rule has been stated thus:— 

Where an annuity which constitutes one of several incumbrances 
on land falls into arreai, and an action is commenced foi 
redemption or foreelosui e, then, as between incumbrances and as 
against the land chaiged, no interest on the arrears is as a general 
rule allowed (d). The allowance of interest on arreais in such a 
case was not justified by the ordinary provisions of the old annuity 
deeds (e), but may be justified by a special covenant on the part of 
the grantor of an annuity to indemnify the annuitant against other 
incumbrances (/). 

994. A clause in an annuity deed which expressly gives interest 
on an ears of the annuity is not objectionable (<?). 

995 The statutory remedies confened on annuitants and 
lentclmrgers (h) do not apparently enable them to lecover interest 
on arioais (i). 


Bcav 7 (where interest was allowed undei the then existing mles of court). 
Acooiding to previous decisions given when no such mle* were in force, 
mteiesl in such a ease was l el used (Booth v. Leicester (1838), 3 My & Gr. 
459 ; Jenkins v Bnavl (1848), 16 Sun 272 ; see Gay v. Vox (1784), 1 
liidg Pari Kep. 153 ; and sec Mansfield (Earl) v. Oqle (1859), 4 De G. & 
J, 38, per Knight Bruce, L J , at p 40) As regards the Civil Proce¬ 
dure Act, 1833 (3 & 4 Will 4, c 42), s 28 (see title Money and Money- 
Lending. Vol XXI, p. 38), it was said that the discietion previously 
exercised by the Court of Chauceiy as to allowing or not allowing interest 
was not altered by the discretion given m that statute to juries (Re 
Powell's Trust (1852), 10 Hare, 135 ; see Mansfield (Bail) v. Oqle supra,, 
at p 42) In the case of annuities secured by bonds, interest was allowed, 
but not exceeding the penalty (Newman v Auhnq (1747), 3 Atk 579 ; 
Mad worth v. Thomas (1800), 5 Ves 329, Crosse v Bedmgjield (1841), 
12 Sim 35; and sec title Bond-5, Vol III, p 93) In the case of 
annuities scoured by judgments, interest on the pidgmeuts was formerly 
refused (Bedfold v Coke (1743), 1 Dick. 178 ; Booth v. Leycester, supra ; 
Bee Beamish v Farmer (1867), 1 I It Lq 466) But since the 
Judgments Act, 1838 (1 & 2 Viet c 110), s. 17, such a judgment comes 
mtcicst (Kmqht v Bowyer (1859), 4 De G & J 619, C A ; see Hyde v. 
Price (1837), 8 Rim. 578); and see title Judgments and Orders, 
Vol. XVIII., p 209 

(d) Mansfield (Earl) v Oqle, supra, explained in Re Salvm, Worseley v. 
Marshall, [1912] I Oh 332 ; see Robinson v Oummmq (1742), 2 Atk 409, 
411 (where it was sard that if an annuitant entered, the court would not 
have obliged him to quit., unless he were paid interest on arrears). As 
to interest on the an ear a of a jointure, see the cases cited in note (a), 
p. 508, ante. 

(e) See Booth v. Leycester, supia, per Lord Cottenham, L.C., at 
pp. $65, 466. 

(/) Martyn v Blake (1842). 3 Dr. & War. 125, 140. 

(q) Tynte v. Hodge, Tynie v Beavan (1864), 2 Hem & M. 287, 312. 

(h) l.e , by the Conveyancing and Law of Property Acts, 1881 (44 & 45 
Viet. c. 41), s 44, and 1911 (1 & 2 Geo. 5, c. 37), s. 6 ; see pp. 514 et eeq„ 
post. 

(t) Compare Booth v, Leycester, supra, per Lord Cottenham, L at 
pp 465, 466 
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Sect. 1. —Extinguishment of Rentcharges. 

Sub-Sect 1. —Extinguishment by Ad of the Itenleharqer. 

996. The owner of a rentcharge may extinguish the rentcharge 
by releasing it to the owner or owners of the land out of which it 
issues ( k ). In order to effect a valid extinguishment as against all 
parties, all persons who are interested in the rentcharge must 
execute the release; and the release must be to all parties who are 
interested m the land charged. Thus, if a man who is entitled 
absolutely and in his own light to a rentcharge issuing out of land 
grants the rentcharge to the absolute owner in his own right of 
the land, the rentcliaige is extinguished ; but if he giants it to the 
tenant for life of the land charged, the rentcliaige is suspended 
only (l). 

997. A release of a portion of a rentchargo will operate as a release 
p'o tan to (»t), so that the owner of a rentcharge may release part of 
it without extinguishing the whole (»). 

998. If the owner of a rentcharge issuing out of land releases 
from the rentcharge pait of the land, such release only operates to 
bar the right to recover any part of the rentcharge out of the land 
released (o). 


Sub-Sect. 2.— Extinguishment by Opeiation of Law. 

999. If a man is entitled absolutely and in his own right to a 
rentcharge issuing out of land, and the whole of the land is granted 
or devised to him absolutely and in his own right, the rentcharge 
is extinguished (a). So there is a complete extinguishment of the 
rentcharge if he becomes entitled absolutely aud in his own right to 


(k) Shop Touch , 7th ed , p, ,340; Com Dig, tit Release (E 2 ); 18 
Vin. Abr, 323, tit. Release, (T) 

(l) Shep Touch., 7th ed., p 311 ; Freeman v. Edwards (1848), 2 Exeh. 
732, 741. 

(m) “ If a man hath a rentcharge of 20s , he may release to the tenant 
ol the land 10* or more or less, and reserve part ” (Co. Litt 148 a). 

(n) 6 Bac. Abr, tit. Release, (0) 3. For lorm of release of rentdrarge, 
see Encyclopaedia of Forms and Precedents, Vol. I, p 669. 

(o) Law of Property Amendment Act, 1869 (22 & 23 Viet, c 35), s. 10. 
Before this Act the effect of such a release would have been to extinguish 
the whole rentcharge (6Bac Abr., tit. Release, (C) 3 ; 18 Vin. Abr. 604, tat. 
Rent, (B a) ; Shep. Touch.. 7th ed., p. 345) As to the effect of a release 
of part of the land charged, see p. 604, ante. 

(a) Shep. Touch , 7th ed , p. 311 ; Freeman v. Edwards, supra, at 
p. 737 ; tiwinfm v. Stcinfen (No. 3) (1860), 29 Beav. 199, 206, 
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part of the land either by purchase ( b ) or by devise (c). If, however, Sect. i. 
part of the land descends upon the owner of the rontcharge, there Extinguish* 
is not an extinguishment, but the rentcharge is apportioned {<1). ment of 

The above rules depend upon merger. According to the present ® en * i ‘ 
law there is no meiger by operation of law only of any estate the caarge8, 
beneficial interest in which would not be deemed to be merged in RuieBdepeu- 
equity (c). dent on 

merger, 

1000- In equity, the rules applicable to the merger of estates in Rules as to 
land and the merger of charges on land are, generally speaking, the presumption 
same(/), and they depend laigely on the intention of the ofmergcr ' 
parties (g) Thus, in equity, where a wife concurs with her husband 
in mortgaging her property to secure money paid to the husband, 
the wife's pioperty is prirnil facie a surety only (ft). AY here a 
person is entitled to land m fee, and his wifo, m the event of her 
surviving him, is entitled foi life to a rentcharge issuing out of 
the land, and he and Ins wife mortgage the land by a deed which 
purports to extinguish her rentcharge, her equity of ledemption 
m the rentcharge is not released (i). Again, wheie tlieie is no 
direct evidence of intention, courts of equity presume that merger 
was not mtended, if it was to the interest of the party that merger 
should not lake place (ft). In accordance with this rule, where a 
tenant for life of land pays off a charge on the inheritance, jmmd 
facie theie is no merger, but the tenant for life is entitled to 
the charge for his own benefit (l). Even according to the old common 
law doctrine, whero rent is grauted in fee to the tenant for life of 
the land oil which a rent is charged, the rent, it seems, is not 
extinguished, but is “ put in suspense ” during his life (m). 

1001. Further, it is a condition of merger that the land and the Conditions 
charge should be held by the same person at the same time and in lfl e " hj r ch 
the same right (m). Accoidmgly, where the owner of land out of operates, 
which a rent issues grants that land to the renteharger by way of 

(6) Co Lilt. 147 b. If tlio rent is charged by way of further security 
on Wluteacre, and part oi VVluteacie be gianted to the rontcharger, there 
is no extinguishment (Co Litt 147 a) 

(c) Dennett v Pass (1834), 1 Ring (n c.) 388. 

(d) Littleton’s Tenures, s 224 Where a icntcharge in fee issuing out of 
Blackacre descends upon the absolute owner oi the whole ol Blackacre, 
there is, it seems, an extinguishment of the rent (Co Litt 374 b). 

(e) Judicature Act, 1873 (36 & 37 Viet c. 66), s 25 (4); and see titles 
Equity, Vol XIII ,pp 146 ct seq. ; Heal Property and Chattels Real, 
p. 333, ante. 

(f) Capital and Coimttes Bank, Ltd. v Rhodes, [1903J1 Ch. 631, 652, 653, 

C A ; Ingle v. Vaughan Jenkins, [1900] 2 Ch 368. 

(a) Capital and Counties Bank, Ltd. v. Rhodes, supra 

(ft) Rail v. Halt, [1911] 1 Ch. 487; and see, further, title Husband and 
Wife, Vol. XVI., pp 405, 406. 

(i) Re Betton’s Trust Estates (1871), L R. 12 Eq. 553. 

(ft) Capital and Counties Bank, Ltd. v. Rhodes, supra ; compare Manks 
y. WhiUley, [1912] 1 Ch. 735, C. A. 

( l ) Burrell v. Egremont (Earl) (1843), 7 Beav 205 

(m) Littleton’s Tenures, s 560; Co Litt 313 a, 313 b (see ibid ., 267 b); 

Freeman v. Edwards (1848), 2 Exoh. 732, 741. 

(») Re Madeline, Radchffe v. Bewes, [1892] l Ch. 227, 231, C. A. 
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mortgage, there is no extinguishment of the rent (o); and it seems 
that a rentcharge. held by a person in his own right and issuing 
out of land, would not merge in the fee of the land coming to the 
same person as poisonal repiesentutive (p). 

1002. Where the owner of a rentcharge dies intestate and without 
an heir, the law of escheat applies under a recent statute m the 
same manner as if the estate or interest of the deceased in the 
rentcharge were a legal estate m corporeal hereditaments ( q). 

1003. Where a rentcharge remains unpaid for more than twelve 
years, and there is no acknowledgment of the renicharger’s title, 
the rentchaige is extinguished^). 

Sub-Sect 3 —Statutory Pi Ovi turns for the litdemphon or Ihscharqe 

of Ilentcharges 

1004. A perpetual rentchaige may be redeemed at the instance 
of the owner of the land or of any person interested therein (*) 
Where it is desired to redeem, a written requisition to that effect 
must be made to the Board of Agriculture and Fisheries (a) by 
such owner or person interested to certify the amount for which 
the rentcharge may be redeemed (b). If the person entitled to the 
rentcharge is in the position to give a good discharge for its capital 
value, the person redeeming may, after a month’s notice m writing, 
pay or tender the amount certiiied by the Board (e). On proof of 
such payment or tender the Board is directed to certify that the 
land is discharged from the rent {<!). 

This statutoiy mode of redeeming a rentcharge is not applicable 
in the case ol tithe rentcharge, or where the rent was reserved on 
a sale or lease or was made payable under a grant or licence for 
building purposes, or to any payment issuing out of land uot bemg 
perpetual (e). 

1005. Rentchaiges, whethei temporary or perpetual, created under 
statute to pay off advances for defraying the expenses ot improve- 


(o) Elliot v Hancock (1690), 2 Vern. 143 ; compare Freeman v. Edwaids 
(1848), 2 Excli 732 

(p) Chambers v. Ktngliam (1878), 10 Ch D 743, 746 

(q) Intestates Estates Act, 1884 (47 & 48 Viet c 71), s 4; and see title 
Descent and Distribution, Yol XI, p. 24 Betoie the Act the rent- 
charge did not escheat but became extinct; see 3 Co Inst 21 The 
intention of this statute seems to have been that the rentcharge should 
escheat to the Crown, but this is not clear; see Chalks, Law ol Real 
Property, 3rd ed, pp. 39, 40 

(r) Shaw v Crompton, [1910] 2KB 370 ; seo pp 523 et seq, post; and 
see title Limitation of Actions, Vol XIX , p 155 

(s) Conveyancing and Law ot Tiopcity Act, 1881 (44 & 45 Yict. c 41), 
s 45 (1), (5). 

(o) The functions of the Board in this respect weie formerly vested in 
the Land Commissioners for England, and pnor to that in the Copyhold 
Commissioners ; see title Agriculture, Vol I, pp. 297 et seq. 

{b) Conveyancing and Law of Propeity Act, 1881 (44 & 45 Yict c. 41), 
8 . 45 (1) 

(c) Ibid , s. 45 (2). 

(d) Ibid , r 45 (3). 

(e) Ibid., b 45 (5). 



Part VI.— Extinguishment of Rentcharges and Annuities. 


519 


mentfl under the Settled Land Act, 1882 (/), may be redeemed by Sect L 
capital moneys arising under the Settled Land Acts (a). Extinguish* 

1006. Where land charged with an annual sum is sold, the court R en t. 

may, if it thinks fit, on the application of any party to the sale, charges, 

direct or allow payment into court of (1) such an original amount — 
as when invested m Government securities the court considers will J^emption 
be sufficient by dividends to provide for the charge, and (2) such moneys mto 
additional amount, not exceeding in ordinary cases one-tenth cou,t on 

of the original amount, as the court considers will meet costs, 
expenses, interest, and any other contingency except depreciation of 
investments. Theieupon the court may, if it thinks fit, and either 
alter or without notice to the incumbrancer, declare the land to be 
free from the chaige and make orders for conveyance or vesting to 
give effect to the sale (A). This provision applies in the case of 
annuities chaiged on land (i), but not, it seems, in the case of 
statutory rentchaiges (k). In any case, the court does not under 
this provision compel the vendor to pay money into court for the 
purpose of discharging an incumbrance on land, when the result of 
so doing would be to inflict a great hardship upon him ( l ). 

1007. Where land subject to a renteharge created under the Sale by 
Improvement of Land Act, 1864 (m), ib sold by the tenant for life lirniteiiowneI 
under the powers of the Settled Land ActsOi), the vendor can, by 
charging the rentchaige on settled land remaining unsold, exonerate 

the land sold (o). 

Sect. 2.— Extinguishment of Annuities. 

1008. An annuity may be extinguished by release on the part By releas#. 
of the annuitant (p) 

As regards extinction by redemption, unless there is a special pro- By rcdemjv 
vision for redemption in the deed granting the annuity, an annuity tl0E - 
is not redeemable (q). 

(f) 45 & 46 Viet c. 38 

\g) Settled Land Acts (Amendment) Act, 1887 (50 & 51 Viet, c 30), 
b 1, and see title Land Improvement, Vol XVIII, p 292 

(h) Conveyancing and Law of Property Act, 1881 (44 & 45 VH e 41), 
a 5 Ibid , s 69, provided that, on an application by a pun has n, notice 
should be served m the first instance on the vendor, and that, on au 
application by a vendor, notice should be served m the first instance on the 
purchaser; but these notices may now be dispensed with (Conveyancing 
Act, 1911 (I & 2 Geo 5, c 37), s, 1). 

(%) Be Evans and Bettell's Contract. [J910| 2 Ch 438 

(k) Be Great Northern Kail Co. and Sanderson (1884), 25 Ch. D. 788 

(l) Ibid 

(»») 27 & 28 Viet c. 114 , and see title Land Improvement, Vol. XVIII., 
p. 297. 

(n) See titles Saxe of Land , Settlements 

(o) Settled Land Act, 1882 (45 & 46 Viet c. 38), s. 6 ; Be Strafford {Bail) 
and Maples, [1896] 1 Ch. 235, C. A 

( p) See Shep. Touch. 7th ed , pp. 322, 342 The release should, gene¬ 
rally speaking, be by deed; see title Deeds and Other Instruments, 

Vol, X., p. 363. For form of release of annuity, see Enoydop«dia of 
Forms and Precedents, Vol I, p 539 

(q) Voverleyv Bwrrell (1821). 5 B & Aid. 257, per Abbott, C.J., at p 259 
(decided when the grant of annuities was an ordinary mode of raising 

B.L.—XXIV. 
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Part VII—Remedies for Recovering 
Rentcharges and Annuities. 

Sect. 1.— In General. 

1009. The remedies for recovering rentcharges and annuities are 
of various kinds, and either have been expressly given by the 
instrument creating the interest, or arise by statute (r), or result 
from the court’s action in enforcing payment. 

Sect. 2.— Remedies for Reeoxenng Rentcharges. 

Sub-Sect 1 — Tn General. 

1010. Remedies for recovering rentcharges may be of the 
following kinds:—(1) distress; (2) an entry under a special power 
on the land charged; (3) the limitation under a special power 
of a term on trust to raiso arrears; (4) an action of covenant; (5) an 
action of debt; (6) a sale or mortgage of the land charged; (7) the 
appointment of a receiver (s). The owner of a rentcharge cannot 
obtain an injunction to restrain waste by the owner of the land out 
of which the rentcharge issues ( t). 

1011. The owner of a rentcharge may be entitled to pursue 
several different remedies (u). In the case of a rentcharge secured 
by a right of entry and also by a term, the right of entry does not 
destroy the term, nor does the term defeat the right of entry (u). 

Sub-Sect 2— Duties* 

1012. A power of distress is of the essence of a rentcharge. It 
may be given by express provision. Apart from express pro¬ 
vision, the Conveyancing and Law of Property Act, 1881 (a), confers 
the power upon the owner of every annual sum payable out of 
land, whether by way of rentcharge or otherwise, and arising under 
an instrument coming into operation after the 31st December, 

money); see Imham v Child (1781), 1 Bro C C. 92 Of course, where 
such provisions occurred, an annuity was redeemable under them (ibid.); 
and see King v Chaplin (1863), 9 Jur. (N. S.) 984. 

(r) See note (g), p 472, ante 

(8) See also title Charities, Vol IV , pp 201 et seq 

(f) San demon v Bushton (1891), 61 L. J. (ch ) 136; sets Fairfield?. 
Weston (1824), 2 Sim & St 96. 

(u) SearU v Cooke (1890), 43 Ch. D. 519, 633, C A 

( v) Boo d Buttery Kensington (Lord) (1846), 8 Q. B 429 

(a) 44 & 45 Viet, c 41, s 44 (2); and see title Distress, Vol. XI., p 120. 
The powers conferred by the Conveyancing and Law of Property Act, 
1881 (44 & 45 Viet c. 41), apply not only in the case of annual sums 
arising under instruments coming into opeiation since the 31st December, 
1881, but also in the case of rentcharges created under the Copyhold Acts, 
1887 (50 & 51 Viet, c 73), s. 15, and 1894 (57 & 58 Viet c. 46), s. 27 (a) 
(see title Copyholds, Vol. VIII., p. 120), or created under the Improvement 
of Land Act, 1899 (62 & 63 Viet, c 46), s 3 As to the recovery of a 
rentcharge m respect of a land improvement, see title Land Improvement, 
Vol. XVIII., p. 298. 
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1881. In the caBe of rentcharges arising under earlier instru¬ 
ments, the power was conferred by the Landlord and Tenant Act, 
1780 (b). 

In the case of rentcharges reserved on conveyances under the 
Lands Clauses Consolidation Act, 1845 (c), an express powor is 
given to the rentcharger of distraining on the goods and chattels of 
the promoters (d). 

1013. Where a rentcharge is held by several as tenants in 
common each owner may distrain ( e ). 

A single owner of a rentcharge cannot distrain for part of the rent 
on one piece of the land and for another part on the remainder ( f). 
Where an annuity is charged on an undivided moiety of land, the 
distress may be limited to one half of the rents (q). 

In the case of a rentcharge charged by will on land in the 
occupation of tenants and secured by a power of distress, the rent- 
charger must wait for payment until the first rent day which occurs 
after an instalment acciues due ( h ). 

Sub-Sect. 3.— Entry under a Special Power on the Land Ohaujed 

1014 The power of entry has taken two forms, namely, (1) a 
power for the owner of the rentcharge in default of payment to 
enter and hold the land until satisfaction of the arrears; and (2) a 
power for the owner of the rentcharge in default of payment to enter 
and hold the land as his own; the power in the latter form being 
in effect a power of foifeiture (i). 

1015 In the case of rentcharges arising under instruments 
coming into operation after the 31st December, 1881, a power in the 
first form is conferred on the rentcharger by the Conveyancing and 
Law of Pioperty Act, 1881 (j); and, in the case of rentcharges 
arising under instruments which came into operation before 
the 1st January, 1882, a power of the same nature was frequently 


(6) 4 Geo 2, c 28, 8 5. see p 466, ante Tlie Law of Distress Amend¬ 
ment Act, 1908 (8 Edw 7, c 63), only applies as between landlord and 
tenant; bee also title Distress, Vol. XI, pp 120, 121 

(c) 8 A 9 Viet c 18. 

(d) Ibid ,s 11 ; and see titlo Compulsory Purchase of Land and 
Compensation, Vol VI, p 69 

(e) Eivis v Watson (1839), 5 M &W 255; Hamson v Barnby (1793), 
5 Term Eep 246 

(/) Owens v. Wynne (1885). 4 E & B J>79 

(g) Ashwrn v. Bullock (1899), 81 L T 48; compare Hills v. Webber 
(1901), 17 T L R 513, C A 

(A) Hasluck v Pedley (1874), L R. 19 Eq 271 

(i) See Encyclopaedia of Forms and Precedents, Vol. XII, pp 599, 
630, <538 

( j) 44 & 45 Viet c. 41, s 44 (1), (3). Where the instrument under which 
the rentcharge arises, and which comes into operation after the 31st 
December, 1881, m fact exercises a power of appointment, but such 
power of appointment was contained in an instrument which came into 
operation before the lBt January, 1882, the power of entiy conferred by 
the Conveyancing and Law of Property Act, 1881 (44 & 45 Viet c 41), 
s. 44 (3), equally applies; see Conveyancing Act, 1911 (1 & 2 Geo. 5, 
e. 37), s. 6 ( 2 ). 
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Rkntcharges and Annuities. 

conferred by the instrument itself (k). The rule of law relating to 
perpetuities does not apply to a power of this nature, whether 
conferred by the Conveyancing and Law of Property Act, 1881 (l), 
or by the instrument under which the rentcharge arises ( m ). 

Where a power in the form first above mentioned is limited by 
way of use, and the rentcharger enters under it, he has a quasi- con¬ 
ditional inheritance determmable upon payment of the rent, and 
may grant a lease, which is good until such payment (n). He 
may also, it seems, enforce the covenants in existing leases (6). 

1016. A power in the form secondly above mentioned is, it 
seems, void unless limited in accordance with the rule against 
perpetuities ( p ). 

1017- Sometimes the grantor of a rentcharge enteis into cove¬ 
nants with the grantee, either in the form of positive covenants for 
repairing or budding or doing other acts upon the land, or of nega¬ 
tive covenants restricting its user, and then secures the performance 
of these covenants by a power of re-entry. As regards the enforce¬ 
ment of these covenants apart from the power of re-entry, it is settled 
that the burden of such positive covenants does not run with the land 
either at law or in equity so as to be enforceable against subsequent 
owners (q). Negative covenants, however, aie enforceable in equity 

(k) See the form in Encyclopaedia of Forms and Precedents, Vol XII, 
p 638; Be Manchester a/nd Milford Bad Vo, Forster y Manchester and 
Milford Bail Co (1880), 49 L J (ch ) 454 It seems that such a power 
might have been implied (Foster v Foster (1700), 2 Vern 386) 

(t) Sec note (q), p 472, ante 

(m ) Conveyancing Act, 1911 (1 & 2 Geo 5, c 37), s 6 ( 1 ) As to the 
doubts on this point expressed before the last-mentioned Act, see Lewis, 
Law of Perpetuity, p 618, Gilbert on Rents, pp 139, 140; Williams, 
Vendor and Purchaser, 2nd ed , pp 435, 436; and see title Perpetuities, 
Vol XXII, pp 314, 315, 331 332 

(n) Uavergtll v Hare (1618), Cro. Jac. 510; Jtmot v Cooly (1666), 
T Raym 135, 158; Co Litt 203 a, n. Burton, Compendium, art 867, 
refers to the estate of a person entering as a chattel inteiest As to 
whether the land can be charged by the peison entering with the 
expense oi repaiis, see Hooper v. Cooke (1855), 20 Beav 639; (1856) 2 
Jur (s s ) 527 

(o) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet c 41), 
s 10, Turnery. Walsh, [1909J 2 K B 484 

(p) According to the law as it existed before the Conveyancing Act, 
1911 (1 & 2 Geo. 5, c 37), such a power was void (Be Hollis' Hospital 
(Trustees) and Hague's Contract, [1899] 2 Ch 540, 555; see Be Da Costa 
v Church of England Collegiate School of St Peter, [1912] 1 Ch 337), though 
the contrary opinion was maintained by some writers (Chalhs.Law of Real 
Property, 3rd ed., p. 190; Law Quarterly Review, Vol XVII, p 32); see 
also the Real Pioperty Commissioners’ 3rd Report, p 37; compare 
Sunleer & Co v Bochford, [1906] 1 I R 399; A.-G v Cummins (1895), 
[1900] 1 I R 406. The words, however, of the Conveyancing Act, *1911 
(1 A 2 Geo. 5, c 37), s. 6 (1), raise considerable doubt whether according 
to the piesent law the rule against perpetuities applies at all to a power 
in this form. In some oases powers in this form have been treated 
in equity as entitling the rentcharger to hold until the rent is paid, hut 
no longer, see note to Peachy v Somerset (Duke) (1724), 2 White & Tud. 
L. C., 8 th «d., p. 261; and see. further, title Perpetuities, Vol. XXII., 
pp 290, 314, 331, 332. 

(?) Huy wood y Brunswick Building Society (1881), 8 Q. B. D. 403, C A. ; 
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against all subsequent owners, except bond fide purchasers for value 
of the legal estate without notice (r). As regards the power of 
re-entry, it is doubtful whether its exercise should be restricted 
withm the period allowed by the rule against perpetuities (a). 

1018 A renteharger intending to re-enter must, before doing so, 
serve the notices required by statute ( t ). 

1019. Where, in the case of a rentcharge granted b\ a life tenant, 
the renteharger does not m fact enter during the liie, lie cannot 
claim arrears out of apportioned rent subsequently accruing (u). 

Sub-Sect 4— Limitation under a Special Poivei of a Tei m on 1 met to 

Raw Arrears 

1020 In the case of rentcliarges arising under instruments 
coming into operation before the 1st January, 1882, a power to 
limit a term on trust to raise aimus was frequently conleired by 
the instrument, and, in the case oi renteharges arising under 
instruments coming into operation alter the 31st Decemboi, 1881, 
this power is conferred on the owner by the Conveyancing and Law 
of Pioperty Act, 1881 (x), so far as such a remedy might have 
been conferred by the instrument under which the i entcharge ansos, 
but not further (y). 

Neither to the statutory power so confened noi to “ the same or 
a like power ” conferred by the instrument does the rule of law 
relating to perpetuities apply ( z). 

Sub-Sect 5 —Action of Covenant. 

1021- The due payment of a rentchargo is frequently secured by 
tho covenant of the landowner who cieates it (a). The burden of 

Hall v Emn (1887), 37 Ch D 74, C A ; and see title Eqottt, 
Vol XIII, PP 100, 101 

(r) lie Nisbet and Potts' Contract, [1905] l Ch 391; affirmed, [1906] 1 
Ch 386, C A ; and see titles Equity, Vo 1 XIII, pp 100,101; Landlord 
4ND Tenant, Vol XVIII, pp 590, 591 

(s) See, on the one hand, Real Property Commissioners’ 3rd Report, p 37; 
see, on the other, Dunn v Flood (1883), 25 Ch. D. 629 , affirmed (1885), 
28 Ch D 586, 592, C A , He Hollis' Hospital (Trustees) and Hague’s 
Conttad, [1899] 2 Ch 540 , compare Re Dobbs, Ex parte Ralph, Ex parte 
Hastings (1845), De G. 219; and see title Perpetuities, Vol. XXII., 
p 315, note ( q) 

(t) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet, c 41), 
s 14 (3) As to entry by the annuitant undei the old law, compare Doe 
d Hi ass v Horsley (1834), 1 Ad & El 766 

(u) Re Anglesey's (Marquis) Estate, Paget v Anglesey (1874), L R. 17 
Eq 283 For the effect ot a want of entry, where a term was granted to 
secure an annuity, compare Miller v Green (1831), 8 Bing 92, Ex Ch,; 
and,see Gresley v Adderleii, Greeley v Heatheote (1818), 1 Swan 573, 579 

(*) 44 & 46 Viet c. 41, s 44 (1), (4) 

(y) Ibid , s 44 (1) The instrument creating tho rentchargo frequently 
itself limits a term to trustees upon trusts for securing payment; as to 
which trusts, see Jenkins v Milford (1820), 1 Jac & W. 629; Doe d. 
Butler v Kensington (Lord) (1846), 8 Q B 429 

(z) Conveyancing Act, 1911 (1 & 2 Geo. 5, c 37), s. 6 (1); and see title 
Perpetuities, Vol. XXII, p 299, note (d) 

(a) See the forms in Encyclopaedia of Forms and Precedents, Vol I., 
pp 508 et seq The question as to what words amount to a covenant is 
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such a covenant does not run with the land so as to bind subse¬ 
quent owners of the land ( b); nor, it seems, does the benefit of the 
covenant i un with the rentcharge so as to entitle subsequent owners 
of the rentcharge to sue (c). 

Wheie m a mam age settlement a jointure is secured on land, 
and is also secured by the settlor's covenant, the land is the primary 
source of payment (d). Wheie the remedy against the land is 
extinguished, the remedy on the covenant is extinguished also (c). 

Sub-Sect 6.— Actum oj Debt. 

1022. Since the abolition of real actions by the Ileal Property 
Limitation Act, 1833 (/), a rentchaige in fee may be lecovered in 
an action of debt fiom the terre tenant entitled to a freehold 
interest (p) even whore he is tene tenant of part only of the land 
charged with the rent ( h ). 

The tene tenant must be “pernor of the profils” of the land(i); 
but he may be made liable whether he has or has not received 
profits equal to the rentehai ge claimed (k ); and if the freeholder has 

discussed in Norton on Deeds, pp 483 et seq ; and see title Deeds and 

Other Instruments, YoI X , pp 475 et seq An agreement to sell laud 

for an annuity to be charged thereon in favour of the vendor lor his Me 
entitles him to the puichasei’s peisonal covenant for payment (Dower v. 
Cooper (1842). 2 Hare, 408) Where an annuity was gianted to commence 
on the grantor’s death, and he charged it on land and covenanted 
that the annuitant might distrain foT any arrears, and it turned oat that 
the grantoi was only a tenaut for hie of the laud chaiged, the annuitant 
was allowed to imtvci arieais fiom the giantor’s estate by an action ot 
covenant (Monypcnny v. Monypenny (1861), 9 H L Gas 114, see 1’iyqoh 
v. Shatton (1850), 1 I)e G F 6i J 33, 47, C A), compare Teas dale & 

Teasdale (172(>), Gas temp King, 59; Ford v Tynie (1865), 2 De G J v 

Sm 557, C A (wheie a jointure was charged oti land in which the settlor 
had only a hie internal, and his life mteiefifc was not afleeted by the 
chaige); and see Knight v Bowyer (1857), 23 Beav 609 

(b) Maywood v. Brunswick Building Society (1881), 8 Q. B. D 403, 410, 
C A ; Austerbeny v Oldham Corporation (1885), 29 Gh D 750,785, G. A ; 
see Brewste) v Kidgill (1698), 12 Mod Rep 166, 170 ; Butler v Archer 
(1860), 12 I G L. It, 104, Re Blackburn rnd District Benefit Building 
Society, Ex paile Guiham (1889), 42 Gh D. 343, 350, C A 

(c) Mibm v Branch (181b), 5 M. & S. 411; Randall v Jlu/by (1838), 
4 M. & W. 130, 135; Kennedy’s Execute) s v. Stewait (183(5), 7 1 L R 
421, n ; see 1 Wins Saurnl 303 

(d) Lanoy v. Athol (Duke and Duchess) (1742), 2 Atk 444, Looscmore 
v. Knupman (1853). Kay, 123 

(e) Shaw v Crompton, [1910] 2 K. B 370; and see title Limitation of 

Actions, Vol XIX , p 155 . 

(f) 3 & 4 Will. 4, c 27, s 36; and see title Action, Vol 1, p 46 

(g) Yanley v Leigh (1848), 2 Exch 446 (where the teire tenant had 
personally covenanted to pay the rentcharge), Thomas v Sylvester (1873), 
L. R 8 Q. B 3b8 (a decision independent of covenant) , Bowman v Smith 
(1885), 2 T. L R 101; Searle v Cooke (1890), 43 Ch D 519, G f A 
Beloie the Judicature Acts the rule did not apply where the laud was 
situate outside England and Ireland ( Whitaker v Forbes (1875), L. R. 10 
C. P 5«3, affumed, 1 C. P. D. 51, C. A ) 

(h) Cluistie v. Barker (1884), 53 L J. (q b.)537, C. A In such a case 
the tene tenant would he emitted to eontnbutions from co-owners (ibid.). 

(i) Smjt % Kelly (1889), 24 L. R. Jr. 478, C. A 

(k) Peituce v. Townsend . 11806] 2 Q B. 129, where see tho remarks ou 
the decision oi the Irish Vice-Ghancefior in Odium v. Thomvson (1893), 31 
L. R. &. 394. 
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an immediate right to take possession, he has sufficient “ pernancy Sect. 
of the profits ” to render him liable (l). Accordingly, a mortgagee who Remedies 
has never entered may be liable ( m ), also a highway authonty (n); for Recover- 
but a company which is being wound up is not liable after the &ont- 
liquidaior has repudiated the land charged (o), nor is a tenant for charges, 
years liable in such an action ( p). 

In the case of rentcharges reserved on conveyances under the Special statu- 
Lands Clauses Consolidation Act, 1845 ( q ), an expross power of tory remedy, 
recovering arrears by action of debt in a superior court is given to 
the rentcharger by statute (/•). 

1023. Where an executor or administrator liable as such to lhe statutory 
rent or covenants contained in any conveyance on chiof rent or protection 
rentcharge, whether any such rent is by limitation of use, grant, ^praMuL 
or resetvation, granted to the testator or intestate (1) has satisfied tires, 

all such liabilities accrued due and claimed, and (2) has set apart a 
sufficient fund to answer claims in respect of fixed sums, if any, 
covenanted by the grantee to be laid out on the pioperty, and 
(3) has conveyed Bueh property to a purchaser, he may distribute 
the residuary personal estate of the deceased without appropriating 
any part thereof to meet future liability (s). But this provision 
does not prejudice the right of the grantor or those claiming under 
him to follow the assets («). 

Sub-Sect. 7 —Sale or Mortgage of the Land Charged 

1024. For the purpose of raising the arrears of a rentcharge, the By m-der of 
court may order a sale or mortgage of the land charged, both where court * 
the rentcharge is expressly charged on the fee simple (0 and also 

where it issues out of the rents and profits (k) But the exercise of 
the jurisdiction is discretionaly (i;, and no order will be made 

(l) Cundtff v. Fitzsimmons, [1911] 1 K B. 513, 518. 

(ire) Ibid., and see title Mortgage, Vol. XXI, p 109, 

(re) Foley's Charily Trustees v Dudley Corporation, [1910] 1 K B 317, 

C. A ; and see title Highways, Streets, and Bridges, Vol XVI, 
pp 54, note (g), 58, note (f) 

(o) lie Blackburn and District Benefit Building Society, Ex putle Graham 
(1889), 42 Ch. D 343. C A , see Giaham v. Edge (1888), 20 Q B I) 683, 

688, 6 A (wliere the hqmditoi was held not to bo personally liable) 

(p) lie Eeibage Rents, Gicenmch, Chanty Commissioners v Green, [1896] 

2 Cn 811; see title Charities, Vol. IV, p 202. 

(q) 8 & 9 Viet o. 18. 

(r) Ibid, s 11; and see title Compoesoky Purchase op Land and 
Compensation, Vol VI, p 59 

(«) Law of Property Amendment Act, 1859 (22 & 23 Viet c. 35), s. 28; 
and see title Executors am> Administrators, Vol XIV, p 255 

(t) Blackburns v Eope-Bdwards, [1901] 1 Ch 419, 423 ; White v. 

Jamss (No 2) (1858), 26 Beav. 191; Scottish Widows’ Fund v. Gtmq (1882), 

20 Ch. D 208, 214; Pioard v. Mitchell (1851), 14 Beav. 103, By am v. 

Sutton (1854), 19 Beav 556; Cupity Jackson (1824), 13 Price, 721; and 
see Pettmger v Ambler (1865), 34 Beav 542 (where a reversion was sold). 

(m) Eambio v Eambro, [1894] 2 Ch 564; see, contra, Philipps v. Philipps 
(1844), 8 Beav. 193. 

(x) Eambro v Harnbro, supra; Bhckbume v. Eope-Edwards, supra; 

Clifford r. Turrell (1841), 1 I & C. Ch Cas 138; see Eamsson v. Mason 
(1849), 12 I. Eq R. 245 (where questions were raised between the tenant 
for life of the land and the remainderman). 
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where a sale is not necessary for any other purpose anti it is 
advisable to wait (?/), or where an immediate sale ought not to be 
imposed on the parties interested ( z ). If the rentcharge is secured 
by a term, the owner is not entitled to a sale of the fee ample (a). 

If the land has been sold compulsorily, arrears are paid out of the 
purchase-money (/>). 

Sub-Secp. 8 —Appointment of a Receiver 

1025. The appointment of a receiver may be obtained from the 
High Court by the owner of a rentcharge where the rents are not 
sufficient or where the rentcharge has been long in an ear (S). The 
recovery of arrears of tithe rentcharge arising m England or 
Wales may he enforced by application to the county court for a 
receiver (d). Receivers may also be appointed to enforce rent- 
charges which have been leserved on conveyances under the Lands 
Clauses Consolidation Act, 1845 (e), and by statute charged on the 
tolls or rates of the undertaking (/). 

1026- Out of court, the appointment of a receiver by deed under 
special powers is also adopted as a means of securing an annuity (g ). 
Such an appointment may create an equitable charge ( h ). 

Sect Remedies for Recovering Annuities. . 

Sub-Sect 1 —Administration A<tton 

1027. The legatee of an annuity charged on residue is entitled to 
a judgment for administration of the estate of the deceased ( 1 ). A 

(y) (han’t, v Hicks (1841), 11 Sim 536, 551 

(z) Re Tayloi's Estate Act, Taylor v. Taylor (1874), L R. 17 Eq 324 , 
Eorlon v Ilall (1874), L R 17 Eq 437 , Re Tucker, Tucker v Tucker, 
(1893] 2 Cli 323 

(a) Jlallv Hurt (1861), 2 John &H 76; Blackbume v. Hope-Edwards, 
[1901] 1 Cli 419, 423 In a ease where a rentcharge was secured by a 
torn and the laud was hettled, arrears were paid out of capital moneys 
without piejudice to any question between the tenant for life and 
reniamdeinian, see Re Manchester's (Duke) Settlement, [1910] 1 Ch 106. 

( b ) Re Tinkler’s Trusts (1852), 5 Do G & Sm 722 

(c) Kelsey v Kelsey (1874), L. R 17 Eq 496, 500; see Garfitt v Allen, 
Allen v Longstaffe (1887), 37 Ch, D 48, 50; Sollory v. Leaver (1869), 
L R. 9 Eq 22, and see the earlier decisions, Pnlehard v Fleetwood 
(1815), 1 Mer 64; Davis v Marlborough (Duke) (1818), 1 Swan 74; 
(1819), 2 Swan. 108, Brooks v Gicathed (1820), 1 Jac & W 176, Tanfield 
v 7;Dine (1826), 2 Russ 149 (where the grantor of the rentehaige was 
abroad); and see title Receivers, pp 348 "et seq , 365 et seq , ante 

(d) lithe Act, 1891 (54 be 55 Viet c 8), s 2 (3); and see title 

Ecclesiastical Law, Vol. XI, p 749. As to the duties of such a 
receiver, see Saunderson v Stoney (1839), 2 I Eq R 153; Madden v 
Wilson (1854), 6 Ir Jur 129 , 

(e) 8 & 9 Viet c 18, s. 11; and see title Compulsory Purchase op 
Land and Compensation, Yol. VI, p 59 

(/) Eyton \ Denbigh, Ruthin, and Cotwen Rail Co ,(1868),L R 6Eq 14; 
ana see title Receivers, p 365, ante 

(g) Kvrqht v. Bowyer (1858), 2 Do G & J 421, C A ; Ford v Rackham 
(1853), 17 Beav. 485; and see title Receivers, p. 340, ante 

(h) Ouuhxk v. Scottish Provident Institution, [1893] W. N. 146 ; affirmed 
[1891] W N 88, C A 

(i) Wollaston v, Wollaston (1877), 7 Ch. D 58 (wheie the annuity was 
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person entitled to the payment of an annuity under a covenant by 
the deceased has, it seems, the same right where the annuity is m 
arrear. If there are no arrears, he cannot himself have such a 
judgment, but if a judgment has been obtained by some other 
person as a creditor he iB allowed to prove (k). 

1028. According to the rules applied in an administration action, 
the legatee of a perpetual annuity is entitled to the best security to 
be obtained m Government stock U), and, if paid m cash, lie should 
receive such a sum as at the price of the day will purchase 2J per 
cent. Government stock sufficient to produce the annuity excluding 
brokerage (m). 

The legatee of a life annuity charged upon cm pus is not entitled 
as a matter of right to have the estate converted, but lie is entitled 
to have such a security set apart to answer the annuity as will 
make it practically certain that the annuity will bo paid (//); and, 
even against the opposition of the annuitant, the court, as a rule of 
practice, has jurisdiction to set apart sucli a security and pay the 
lemainder of the residue to the residuary legatees (o) Where a 
fund has been set apart, the annuitant, it seems, has the right to 
resort, if necessaiy, to the capital of the fund (p). The appropriation 
of part of the assets does not in general release the rost of the 
estate (q), but frequently a will contains special directions for 
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also charged ou real estate) As to administration by the comt, see, 
generally, title Executors and Administrators, Vol XIV, pp 333 
et seq 

(k) Re Hargi eaves, Dicks v Hare (1890), 44 Ck. 1) 236, C A ; see Read 
v. Blunt (1832), 6 Sim 567; Norman v Johnson (1860), 29 Beav 77; 
Burrell v Delevante (l 862j, 30 Beav 55Q, see also title Executors and 
Administrators, Vol XIV , p 338; and see p 499, ante 

(i l ) Eill v Rattcy (1862), 2 John & II 634, 636, Fryei v Bultar (1837), 
8 Sun. 442; see Charitable Donations and Bequests Commissioneis V St 
Lawrence (1846), 3 Jo. & Lat 561 (wheie the mteiest on Government 
stock had been reduced), Biown v. Tatnall (1837), 6 L J (CH.) 371 

(m) Hicks v. Ross , [1891] 3 Ch 499; see Prendergast v Prendergast 
(1850), 3 H L Cas 195; Haqqai v Neatby (1854), Kay, 379. 

(n) Re Parry, Scott v Leak (1889), 42 Ch. D 570, 584; see Re Potter, 
Potter v Potter (1883), 50 L T 8 , Webber v Webber (1823), 1 Sim & St. 
311; King v Malcott (1852), 9 Hare, 692, 695. Where a testatoi directs 
hia trustees to set apart as an annuity fund a particular investment, it 
seems that the statutory provisions as to trustees’ in vestments (Trustee 
Aot, 1893 (56 & 57 Viet c 53), s 1) do not enable the trustees to set apart 
a different investment although it is *one authoribed by the statute 
{Re Owthwatle, Owthwaite v Taylor, [1891] 3 Ch D 494). 

(o) Harbin v Masterman, [1896] 1 Ch 351, C A ; see Re Omni, 
Walker v. Martineau (1883), 31 W. R 703 (where the court refused to 
direct the purchase of Government annuities so as to release the rest of 
the Mate for the benefit of the life tenant) 

(p) Harbin v. Masterman, supra, at p 362; see Swallow v. Swallow 
(1831), 1 Beav 432, n Wheie the fund is in court and the income is insuffi¬ 
cient, a prospective order may be made for the sale from time to time of 
so much of the corpus as together with the income will be necessary to 
raise the successive instalments of the annuity {Hodge v Lewin (1839), 
1 Beav. 431). 

( q) Re Evans and BettelVs Contract, [1910] 2 Ch. 438 ; Re Parry, Scott v. 
Leak, supra, see Harbin v Masterman, supra , at p. 357; Gordon v. 
Bowden (1822), Madd. & G. 342. 
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setting apart a fund, under which that fund and nothing else ia 
liable to the annuity (r). 

The legatee of a life annuity charged on income only is entitled to 
have such a portion of the assets appropriated aB will make it prac¬ 
tically certain that the annuity will be paid by means of the income 
of thut portion (s) 

1029- A contingent annuity may be provided for (a). Where an 
annuity is charged by will on a newspaper publication, the Btrict 
rules as to appropriation cannot be followed (b). 

1030. Where a fund set apart to meet an annuity is subsequently 
misappropriated by a trustee, the annuitant may be entitled to be 
reimbursed out of benefits given to the trustee by the will (c). 

, Sub-Sect. 2— Other Remedies 

1031. Where the aunuity is secured by a covenant the annuitant 
may of course bring an action on the covenant (d). He may also 
in a proper case obtain the appointment of a receiver ( e). When 
tho annuity is charged on land the annuitant is also, as against 
the land, able to avail himself of the remedies given by the 
Conveyancing and Law of Property Act, 1881 (/). 


Part VIII. — Effect of the Statutes of 
Limitation upon the Rights of Rent- 
chargers and Annuitants. 

Sect. 1 .—Rentcharges and Annuities Not Seemed by an Express 

Trust. 

Sub-Sect. 1.— Rentiharges and Annuities Charged on Real Estate only or on 

Real and Personal Estate 

1032. The material Statutes of Limitation are the Real Property 
Limitation Act, 1833, and the Real Properly Limitation Act, 
1874 ( 7 ), which aie to be construed together {h). The vmrd “ rent ” 

(r) Re Owihwaite, Owihwaite v Taiflo 1 , [ 1891 ] 3 Ch 494, 497, 498 
(g) Harbin v. Masterman, [1896] 1 Ch 351, 356, C. A ; and see title 
Executors and Administratoes. Yol XIV., p 262. 

(a) Aaron v Aaron (1852), 9 Hare, 821 

(b) Burton v Jackson (1856), 2 Jur (n s.), 224 t 

( 0 ) Morris v Lme (1842), 1 Y & C Ch Cas. 380; Barnett v. Sheffield 
(1852), 1 1)e G M & G 371; and see title Trusts and Trustees. 

(d) See the cabos as to rentcharges cited in note (a), p 517, and 
note (e), p 518, ante 

(e) See title Receivers, pp. 340, 365, 360, ante, and see p. 520, ante. 

(f) 44 A. 45Vict c 41, s 44, seepp 514, 515, 517, ante. 

ig) 3 & 4 Will. 4, c. 27, 37 A, 38 Viot. c 57; and see title Limitation op 
Actions, Vol XIX, pp 104 d seq 
(A) Real Eropuly Limitation Act, 1874 (37 & 38 Viet. 0 . 67), 8. 9. 
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in those statutes extends to all annuities and periodical sums of 
money charged upon or payable out of land ( i), and the word “ land ” 
extends to all corporeal hereditaments (A.). This definition of rent 
includes rentcharges granted by deed (1 ); annuities charged on 
land by will(wi) or by deed (n) ; annuities charged on real and 
personal estate either by will (o) or by deed (p) ; and tithe ront- 
chaiges, as well, it would seem, where they belong to a spiritual 
corporation sole as where they belong to a lay person (</). 

1033. Annuities such as those above-mentioned fall accordingly 
within the codo of rules set forth in the Ileal Propoi ty Limitation 
Act, 1838 (j), and the Real Property Limitation Act, 1871(6), 
as governing the recovery of rent(t). Wheie such an annuity 
remains unpaid for twelve years from the point when time com¬ 
mences to run («), then, m the absence of acknowledgment, the title 
of the annuitant to the annuity, taken as a whole, is extinguished by 
the material provisions of the statutes ( b). Such an annuity is to 
be considered and dealt with as one “ rent ” within the provisions (c) 
referred to, not as a series of “ sums of money charged upon or pay¬ 
able out of land or rent” within the Real Propeity Limitation 
Act, 1874 (</), s. 8 (e). The extinguishment occurs even where the 
annuity is also secured by a personal covenant (/). 

(i) Real Propeity Limitation Act. 1833 (3 & 4 Will. 4, c 27), s 1 ; and 
Ree title Limitation of Actions, Vol XIX , p 106 The old Statutes of 
Limitation did not bar a legal rentcharge. and thercfoie did not m equity 
bar an equitable rentcharge {Stackhouse v. Barnston (1805), lOVes 453, 
467; Ohantable Donations and Bequests Commissioners v. Wybiants (1845), 
2 Jo & Lat 182. 195) 

( k) Real Property Limitation Act, 1833 (3 & 4 Will 4, c 27), s. 1; 
and see title Limitation of Actions, Yol XIX , p 106. 

(l) Jones v Withers (1896), 74 L T 572, C A 

(m) James v Salter (1837), 3 Bing (n c ) 544. 

(n) Hughes v Coles (1884), 27 Oh 1) 231 

(o) Dower v Dower (mb), 15 L R Ir 264. 

(p) Be Nugent's Trusts (1885), 19 L R Ii 140. 

(q) Irish Land Commission v. Grant (1884), 10 App Our. 14; lmt a 
special period of limitation is piovided in the ease ol lent belonging to a 
Rpmtual corporation sole, see title Limitation of Actions, Vol, XIX, 
p 152 

(r) 3 & Will 4, o. 27 

(a) 37 & 38 Viet o 57 

it) For a full statement of these rules, Bee title Limitation of Actions, 
Vol XIX, pp 104 etseq 

(a) See p. 524, post. 

(b) Real Property Limitation Act, 1874 (37 & 38 Viet, c 67), s l; Real 
Property Limitation Act, 1833 (3 & 4 Will. 4, e. 27), s 34; see James 
v. Salter, supra, at p. 563, approved in Irish Land Commission v. 
Grant, supra, at p. 27 ; Hanks v. Palling (1856), 6 E. & B 659 The 
statutes do not apply in the case of an annuity charged on land in 
Jamaica (Pitt v. Dacre {Laid) (1876), 3 Ch D 295). 

(c) See note (6), supra. 

{d) 37 & 38 Viet. c. 57. 

(e) See Langton v. Langlon (1854), 18 Jut. 928 ; Jones v. Withers , 
supra; Dower v. Dower, supra, at p. 275; Be Nugent's Tlusts, supra, Be 
Drake'8 Estate, [1909] 11 R. 136, 148, C A ; see Shaw v. Crompton, [1910] 
2 K. B. 370, per Brat, J., at p. 379 j and see title Limitation of Actions, 
Vol. XIX., pp. 82, 84, 98. 

(/) Shaw v. Crompton, supra. 
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Where the non-payment of such an annuity has not continued 
for the full period of twelve years, the title of the annuitant is not 
extinguished, but he cannot recover arrears for more than six 
years Qf) The samo limit applies, it would seem, even where the 
annuity is also secured by a peisonal covenant (h). 

1034. As regards the point when time commences to run against 
the annuitant, the rule is that, in the case of an annuity of which no 
instalment has ever been paid, time runs from the date on which 
the right to recover the earliest instillment first accrued (i). But, in 
the case of an annuity of which an instalment has been paid and 
the receipt has been subsequently discontinued, time runs from the 
last payment (k). 

Provisions dealing generally with the time when the right to 
recover the annuity shall he deemed to have accrued (0, acknowledg¬ 
ments (m), disabilities ( n), concurrent rights (o), estates tail (j>), con¬ 
cealed fraud (</), and the rights of moi tgagor and mortgagee (?), are 
contained in the Real Properly Limitation Acts, 1833 and 1874 («). 

1035. A rentcliarge is entire and issues out of every portion of 
the land charged, and, if a rent charged on Blackacre and White- 
acre is for moie than the statutory penod paid by the occupier of 
Blackacre, Wlnteacie during the whole of this period belonging to 
a sepaiate owner who never pays the rent, the right to distiam on 
Whiteacre is not barred (/). Again, where for a long series of years 
a rentcliarge is paid, not by the owner of the land really charged 
hut by some other peison, the court in some cases presumes a 
lost grant or agreement having the effect of preserving the 
rentcharger's lights against the land really charged (a). 

(g) Real Property Limitation Act, 1833 (3 & 4 Will. 4, c 27), s 42 ; 
see Francis v Grover (1845), 5 Hare, 39, Ferguson v Livingston ( 1846), 
9 I Eq R 202, Be Nugent’s Trusts (1885), 19 L R. Ir. 140, and sec title 
Limitation of Actions, Vol XIX , p 99 In the case ol tithe rentcliarge 
in Eugland, only two years’ ai rears can be recovered (Tithe Act, 1891 
(54 & 55 Viet c 8). s 10 (2)) 

(h) Thompson v Burly, [1905] 1 I R 588, 595 

(i ) James v Salter (1837), 3 Bing. (». c ) 544, 553 

(k) Owen v. De Beauioir (1847), 16 M & W 547, 565 

(£) See title Limitation of Actions, Yol XIX , pp 110 et seq. 

(m) See ibid , pp 131 et seq , compare ibid , pp 58 et teq 

(») See ibid , pp. 133 et seq 

(o) See ibid , pp 130, 131 

( p) See i bid , pp 135, 137 

( q ) See ibid , pp 143, 144 

(r) See ibid , pp 145 et seq 

(») 3 & 4 Will 4, c 27; 37 & 38 Viet c 57 The statutory provisions 
apply to an annuity charged on land in favour of a charity; see title 
Limitation of Actions, Vol. XIX, p. 142, and the cases cited iiid , 
uote(gf), and see Be Montalfs (Earl) Estate, [19091 1 I R 390; title 
Charities, Vol IV, pp 204 et seq 

(t) 1 Vo'dcock v Titterton (1864), 12 W R 865; Dublin (Archbishop) 
v. T nmleston (Lord) (1849), 12 I Eq. R 251. 

(») Admam v. Sandwich (Earl) (1877), 2 Q. B. D 485, 490; compare 
Bomfordy Neville, [1904] 1 I. R 474; Foley’s Charity Trustees v. Dudley 
Oorponrfio«,f]9IOJ 1 K.B 317, C. A. In Adnam v Sandwich (Earl), supra, 
the preservation of the rentcharger’s rights against the land was based 
alternatively an his ignorance, having regard to which it was skid that the 
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Sub-Sect. 2.— Annuities Charged upon or Payable out of Personal Estate only. 

1036. An annuity charged upon or payable out of personal estate 
only, where given by will, should, it seems, be treated as a sones of 
“ legacies ” withm the Eeal Property Limitation Act, 1874 (i ), s. 8, 
payable de anno m annum («>). In this view, non-payment of the 
annuity for twelve years does not extinguish the title of tho 
annuitant (a) ; but each instalment must be considered separately, 
having regard to the time at winch a present right to receive the same 
accrued ; and, in the absence of acknowledgment or part payment, 
the right to recover such an instalment is haired where twelve yeais 
have elapsed from the time at which such present right accrued (h). 

1037. An annuity payable out of personal estate only is neither 
“rent” nor “inteiest in respect of a legacy” within the Eoal 
Property Limitation Act, 1883(c), s. 42, which limits arreais to 
six years ('/). It seems accordmgly that, where the gift is by will, 
arrears for a period not exceeding twelve years can be recovered (e). 

1038. In the case of an annuity secured by covenant or other 
specialty and not charged on real estate, an instalment can bo 
lecovered within twenty years after the cause of action arose (/) 
or after an acknowledgment or part payment ( g ). 

Sect. 2 .—llcntchaiyes and Annuities Secured by an Express 

'Trust. 

1039 An annuity charged upon or payable out of leal estate 
only or out of real and personal estate, and secured by an express 
trust, should, it seems, be considered as a whole and dealt with as 
one rent within the Real Property Limitation Act, 1874 (A), s 1 , 
and the Eeal Pioperty Limitation Act, 1833(t), s. 25 (j). In this 

couit could not hold him guilty of any default, see Irish Commission v 
White, [18961 2 1 K 410. But this doctrine seems doubtful, ignoranee, not 
preventing the operation of the statute (Dawkins v Penrhyn (Lord) (1877), 
6 f'h I) 318, 324, C A ; Earns v Buxton (1880), 14 Ch. D. 537) 

(y) 37 & 38 Viet c. 57 

(uj) Dower v. Dower (1885), 15 L E Ii 264, 273, compaic Eduends v. 
Warden (1874), 9 Ch App 495, 504 , (1876), 1 App Oas. 281 (an anuuity 
payable under the legulattons of a civil seivice lund), and see titles 
Executors and Administrators, Vol XIV, p 264, Limitation op 
Actions, Vol XIX . p 85 

(a) See, conita, Be Ashwell’s Will (1859). John 112, 117 

(b) lieal Property Limitation Act, 1874 (37 & 38 Viot e 57), s 8 

(c) 3&4Wm 4, c 27, and see title Limitation or A ction>, Vol XIX., 
pp. 97 et seq 

(d) Eoch v Gallon (1848), 6 Hare, 531, 536; Be Ashwell’s Will, supra, 
atp. 116 

(e) Ibid , compare Edwards v. Warden (1874), 9 Oh App 495, 504; 
(1876) 1 App Cas 281 

(/) Civil Procedure Act, 1833 (3 & 4 Will 4, e 42), s 3, see 4mo<( v. 
Holden (1852), 18 Q B 593 , and see title Limitation op Actions, 
Vol XIX , pp 77, 99, note (/) 

(a) Civil Procedure Act, 1833 (3 & 4 Will. 4, c 42), s. 5 
(ft) 37 & 38 Viet c 57. 

(t) 3 & 4 Will. 4, c 27. 

(j) Dowei v. Dower, supra, at p 273, Be Nugent’s Trusts (1885), 
19 L. R. Ir. 140; Shaw v. Crompton, L1910] 2 K. B. 370, 379, 
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sbct. s. view, where the annuity remains unpaid, time does not commence 
Bent* to run, so far as the real estate is concerned, against the annuitant’s 
charges and right to recover unless and until the trustee conveys to a purchaser 
Annuities for value (k). If there is such a conveyance, time thereupon com- 
Secured fences to run, but only in favour of the purchaser for value and 

uresB Tnutt an y P erson claiming through him (l); it will, however, so run even 
® ‘ where the purchaser has notice of the trust (m). Time does not 

run in favour of a person who takes a conveyance not for value (n). 
The rule as to the running of time applies in the case of any annual 
payment which can be strictly described as a rentcbarge(o) 

Arrears. As regards arrears, the right of the annuitant is limited to six 

years (p). 

Annuities on 1040. In the case of annuities charged upon or payable out of 
persona 1 personal estate only, an express trust of the personal estate prevents 
es a e °n 7 the lapse of timjs from barring the right to the annuity or limiting 
the arrears ( q ). 

Laches. 1041. Where an annuity is secured by an express trust, the 

annuitant is not precluded from recovering proper arrears merely 
by neglecting for a considerable time to enforce punctual pay¬ 
ments (r). 

Re Drake's Estate, [L909] 1 I. R 136, C A Tina view seems preferable 
to the other view suggested by Kay, J, m Hughes v Coles (1884) ,27 
Ch D 231, 235, that such an annuity should be considered as a scries of 
sums of money charged upon oi payable out of laud or rent within the 
Real Property Limitation Act, 1874 (37 & 38 Viet c 57), s 10; see also 
title Limitation of Actions, Vol XIX , p, 141, where the question as to 
what is an express trust lor this purpose is dealt with 

( k ) Real Property Limitation Act, 1833 (3 & 4 Will 4, c 27), s 25; 
Knight v. Bowyer (1858), 2 De G &J 421, C A After a number of yeais the 
annuity may be presumed to have been satisfied (Shadboll v Vanderplank 
(1861), 29 Beav 405; see Carter v Anderson (1830), 3 Sim 370; SmaU - 
man v Hamilton (1760), 2 Atk 71; Wynn v IF ilhams (1799), 5 Ves 130; 
Pitt v Dacre (Lord) (1876), 3 Ch D 295) 

(l) Real Property Limitation Act, 1833 (3 & 4 Will 4, e 27), s. 25, see, 
furthei, title Limitation of Actions, Vol XIX , pp 140, 141, and, as to 
when the right of action against the trustee himself is haired, see ibid, p. 161. 

(m) St Mary Magdalen College, Oxford (President etc) v A -O. (1857), 
6 H. L. Gas 189, 216. 

(n) Burroughs v. M‘Creight (1844), 1 Jo & Lat. 290, 304 

(o) See p. 623, ante. 

(p) See Real Property Limitation Act, 1833 (3 & 4 Will 4, c. 27), 
s 42 , Real Property Limitation Act, 1874 (37 & 38 Viet, c 57), s 10; title 
Limitation of Actions, Vol XIX, p 103 As to when the right of 
action against the trustee is barred, see ibid , pp 161 et sty 

(q) Playfair v Cooper, Prince v Cooper (1853), 17 Beav 187 ; Judica¬ 
ture Act, 1873 (36 & 37 Viet c. 66), s. 26 (2); and see title L""” 1 -” 

of Actions, Vol XIX, pp 86, 103 

(r) Be Btx, Bix v. Rue (1912), 56 Sol Jo. 673 
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Part I—Authorities Controlling the 

Revenue. 


Sect. 1. 


Shot. 1.— The Crown. 


The Crown. 

Origin of 
control. 


1042. The control over the public revenue exercised by the Crown 
owes its origin to the historic character of the revenue as being 
money at tho disposal of th Sovereign, derived either from his 
possessions, prerogative rights ’.ml privileges, or from aids granted 
by the Commons. 


Crown 1043. Revenues of the former class are now customarily sur- 

revenues. rendered by the Sovereign on his accession (a), and sucli rights as 
are preserved to the Crown in respect of them have no appreciable 
effect upon the revenue ( b ). 


Crown’s 
requirement & 


Control by 

executive 

Government 


1044. On the other hand, in respect of the aids granted by the 
Commons and of expenditure from the public levenue, tho iequip¬ 
ments of the Crown still provide the mason for, and so implicitly 
fix the limits of, the grant and the expendituie, and no petition 
for any sum relating to the public service, or motion for a grant or 
charge upon the public revenue, can be received in the House of 
Commons unless recommended by the Crown, or made by way of an 
address to the Ciown (c). 

The necessary i ecommendation is conveyed by the constitutional 
advisers (<1) of the Crown, so that the control assured is in effect a 
control by the executive Government, and prevents the introduc¬ 
tion of independent proposals for increasing existing taxes, oi for 
creating new charges upon the revenue otherwise than by an 
addiess to the Ciown («). 

Finally, a Royal Order under the Sign Manual is necessary to 
authorise the Treasury to issue any sum out of the credits granted to 
it on the Exchequer accounts for the supply services (/). 


(a) See Civil List Act, 1910 (10 Edw 7 &. I Geo 5, o 28), and title Con¬ 
stitutional Law, V ol VI l, pp 108 et seq. 

(b) Ibid , pp. Ill, 128 (legal light ol succeeding Sovereign to resume the 
surrendered revenues), p 130 (release of debts in respect of Crown lands 
under the Crown Lands Act, 1853 (16 & 17 Viet c 66 ), s 6 ); and see 
Remission of Penalties Act, 1859 (22 Viet c 32), s 1 ; and Remission of 
Penalties Act, 1875 (38 & 39 Viet c. 80), s 1 

(c) Standing Orders of the House ol Commons (Public Business), 1911, 

Nos. 66, 70 ; see title Parliament, Vol XXI, pp 766 et seq. As to the 
expenditure oi the levenue, see pp 744 et seq , post t 

(d) As to the relations between the Crown and the Ministry, see title 
Constitutional Law, Vol VI, pp 386, 387 ; Vol VII., p. 5 

(c) See title Parliament, Vol XXI. p 766; Pailxamentary Debates, 
3rd senes, Vol. 191, p 1878 (amendment varying incidence of taxation 
refused), ibid , Vol. 174, p ]922 (addiess to the Ciown). 

(/) Exchequer and Audit Departments Act, 1866 (29 & 30 Viet. e. 39), 
s 14 ; see title Constitutional Law, Vol. VII, p. 9 As to the dis¬ 
tinction between Consolidated Fund services and supply services, see 
note (q), p. 638. post , a id see pp 744 et seq , 748 et seq , post: 



Part I.—Authorities Controlling the Revenue. 

Sect. 2.—Parliament. 

1045. Parliamentary control over the revenue is threefold in its 
nature. It is exercised in respect of (1) the raising of the revenue, 
(2) the expenditure, (3) the auditing of the accounts. 

1046. Of these forms of control, the first is the oldest (g) and the 
most effective. The greater part of the revenue, that raised by 
taxation, can be collected only as the result, or in anticipation (h), 
of specific enactments. As regards other sources, the powers of the 
various departments which contribute towards the revenue ( i) are 
conferred upon them mainly by statutory authority, and exercised 
subject to the responsibility of tho heads of the several depai tiuents 
to Parliament (k). Only a few miscellaneous souices of revenue a\o 
by their inherent chaiacter independent of parliamentary control (l). 

1047. Except in the case of certain payments out of the gross 
receipts of the Post Office (m), Telegraph Service (a), and the Depart¬ 
ments of Woods, Forests, and Land Revenues (o), parliamentary 
sanction is required to legalise any expenditure out of the public 
revenue ( p). 

(g) See title Constitutional Law, Yol. VI, p 377. 

(h) Ibid, , pp 379, 380 Ah a necessary precaul ion against evasion, the 
collection ol many oi the taxi's and duties imposed by the annual Finance 
Acts commences as soon as the neceusaiy resolutions have boon passed by 
the House oi Commons The legality oi this anticipation oi statutory 
authouty, which was tho subject oi discussion in the House of Commons 
when the Finance Bill ot 1909 had been rejected by the House oi Lords 
(Pailiamcntai y Debates, 5th senes, Yol 14, pp 885 et seq ), has at length 
been raised in Bowles v Bank of England (1912), 29 T. L. It 42, whore it 
was held that the deduction by the Bank ol England oi income tax from 
a dividend on stock beioro the Act imposing such tax bad been passed, 
although aftei the passing of a resolution ol the Committee of IVays and 
Means (see title Pauli vment, Yol. XXI , p 774), was unlawiul 

(i) The most impoitant of these departments aie the Commissioners of 
Woods, Forests and Land Revenues (see title Constitutional Law, 
Vol VII , p 122) and the Post Office (see title Post Office, Vol. XXII., 
pp 625 et seq ) Other departments, though not primarily productive of 
levenue, jeceivo in tho course of their general adiwmstiation consum¬ 
able sums, which are either paid mto tho Exchequer accounts (sec Finance 
Accounts ot tho Umtod Kingdom, 1910-1911, Parliamentary (House of 
Commons) Pajier No 201 ot 1911), or used as appropriations in aid ; see 
note (p), mi ft a 

(h) See title Ooxsiiti tional Law, Vol VI, p 382 

(l) E q , conscience money 

(m) Payments to railway companies etc for parcel post, and payments 
of postage collected foi colonial and foreign countries; see Parliamentary 
(House of Commons) Papoi No 223 of 1905 ; and see title Post Office, 
Vol. XXII., p 633 

(») Parliamentary (House of Commons) Paper, No 223 of 1905 
(payments to cable companies) 

(oh Ibid (chargos foi collei tion and payments for surveys, repairs etc.), 
see also title Constitutional Law, Vol VII, p 130 

(p) See pp 538—540, post, and see title Parliament, Vol. XXI., p. 766. 
The system of “ appropriations m aid ” by which miscellaneous receipts of 
various departments are directly spent by them appears at first eight to be 
an exception to the proposition m the text, supra. Since, however, I he 
whole expenditure of any department is set out in the estimates upon 
which Parliament votes the supplies, and the amount of receipts to be 
appropriated is fixed b v the AppTopnatmu Act, the only effect of the system 
is to diminish pto tan to the grants out of the Exchequer and the control 
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law. 2, This sanction is given by Acts of Parliament, which are either 
Ptoliament- permanent or annual (q). The latter consist of several Consoli- 

statutory dated Fund Acts (r), , and at least one Appropriation Act (s), 

sanction. embodying the resolutions of the House of Commons passed after 

consideration of the expenditure in detail, the different items being 
grouped together into a number of “ votes ” (t). 

Adjustment With the consent of the Treasury, supplies granted under 
of supply. one sub-head of a vote may be utilised for expenditure under 

another sub-head of the same vote, and, in the case of the Army and 
Navy, transfer from one vote to another is temporarily allowed in 
anticipation of the sanction to be given by a subsequent Appropriation 
Act («). 

Supervision 1048. To enable the House of Commons to ascertain whether its 
accounts' 1 ° f directions as to how the revenue is to be raised and spent are 

by Parliament remains unimpaired ; see Public Accounts and Charges Act, 
1891 (54 & 55 Viet c 24), 8 2 ; Appropriation Act, 1911 (1 & 2 Geo 5, 
e. 15); and Parliamentary (House of Commons) Paper No. 387 of 1902, 
pp 58,223; and see title Parliament, Vol XXI, pp 768,769. 

(q) Although, m either case, the expenditure is met principally out of the 
Consolidated Fund, the services are distinguished, according as the pro¬ 
vision is permanent or annual, by the titles “ Consolidated Fund Services ” 
and “ Supply Services ” The security that the charges m respect of the 
former class will be met unless Parliament actively intervenes is recog¬ 
nised as conferring a certain independence. For examplo, the provision lor 
the charges for the National Debt (see pp. 753 et seq , post) and the salaries 
of the judges and the Comptroller and Auditor-General rs permanent, seo 
preamble to the Public Revenue and Consolidated Fund Charges Act, 1854 
(17 & 18 Viet c. 94); and see title Parliament, Vol. XXL, p 768. 

( r) As any balance m the hands of a department muRt be surrendered at 
the end of the financial year (31st March), by which time consideration 
of the estimates is never concluded, such Acts are passed from time to 
time to make provision for current expenditure; see title Parliament, 
Vol. XXL, pp 769,775. 

(*) See Appropriation Act, 1911 (1 & 2 Geo. 5, e. 15); and see title 
Parliament, Vol. XXL, p 775. 

(i) The control over expenditure is of comparatively recent origin. 
Pnor to the Revolution of 1688 the ordinary revenues of the Grown were 
left at the absolute disposal of the Sovereign, and only in a few cases was 
any attempt made to secure that even extraordinary grants should bo 
expended upon the objects for which they were voted. After the revolu¬ 
tion, annual votes for the Army, Navy, and Ordnance services, and occa¬ 
sional votes for civil purposes were introduced, but the restnctions so 
imposed were evaded bv the practice of spending large sums on Army and 
Navy “ Extraordmancs,” for which sanction was not obtamod until the 
next session. Further, as the whole expenditure on the Army was divided 
into only two or three votes, while that of the Navy was, until 1798, 
included in a single vote, the freedom left to the departments to appropriate 
the grant to any purposes within the vote went far to impair the efficiency 
of the control; see Parliamentary (House of Commons) Paper No. 387 of 
1902, p. 228. As to parliamentary control of public money generally, seo 
title Parliament, Vol. XXL, pp. 792 et seq 

(a) Such transfer is authorised annually by the Appropriation Act; see 
Appropriation Act, 1911 (1 & 2 Geo. 5, c. 16). In accordance with a resolution 
of the House of Commons (4th and 5th March, 1879), a statement of each 
case wheie Buch a transfer is sanctioned, and of the representations made 
by the Department to the Treasury, must be laid before Parliament within 
three weekB after the sanction has been given or, if Parliament is not then 
sitting, within three weeks of its next meeting; and see, further, title 
Parlumbn t, Vol. XXI., p. 770, 
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carried out, statutory provision is made for presenting, by specified 6s °t. 2 . 
dates, accounts of the receipts and issues from the Exchequer, and Parliament, 
also audited accounts, showing the appropriation of the supplies 
granted, together with reports by the Comptroller and Auditor- 
General thereon (6). 

These accounts and reports are referred to, and considered 
by, a committee of the House of Commons (c), which leports to the 
House from time to time, and recommends, when necessary, that 
expenditure which has been incurred in excess of that voted should 
be sanctioned by excess grants, and comments upon any transfer 
from one vote to another in the case of the Army and Navy ( d). 

Sect, 8 .—The Treaauiy. 

1049. The control exercised by the Treasury ( e ) derives its sanction origin of 
partly from the fact that the Treasury is the department through < ontroi. 
which the executive Government acts in relation to questions 
affecting the revenue, and partly from specific enactment. 

Thus, the Treasury is the department charged with the pre¬ 
paration of the annual budget, and its authority is secured by the 


{b) It is important to distinguish between the control which consists in 
determining in anticipation how the levenuo is to be spent, and therefore 
ends with tho act ot voting, and that winch is exercised over those who 
actually expend tho grants, by the knowledge that accounts will have to be 
buI minted and will be carefully bcrutmised It is only in recent tames that 
l’aibament has sought to obtain this latter form of control. Accounts of 
iceeipts fiom certain sources were required by ceitain taxing Acts at an 
eaily stage (e g , stat. (1688) 1 Will & Mar c. 20, s 38), statements of the 
gioss and net produce of the revenue in 1787 (stat (1787) 27 Geo 3. e 13, 
s 72), and ol the issues from tho Exchequei in 1801 (stat (1802) 42 (Jeo. 3, 
c 70, s. 4); and for provisions now in foioe, see Public Revenue and Con¬ 
solidated Fund Charges Act, 1854 (17 & 18 Viet. c. 94), s 2 ; Exchequer 
and Audit Departments Act, 1866(29&30Viet.c. 39), s 16. But no accounts 
showing audited expenditure were presented to Parliament until 1831, 
when appropnatiou accounts of the naval expenditure were required by 
the Admiralty Act, 1832 (2 & 3 Will 4, e 40), s 30. The system was 
extended to the Army in 1847 (stat. (1846) 9 & 10 Viet. c. 92, s. 7). to tho 
votes for tho revenue departments in 1861 (stat. (1861) 24 & 25 Viet e 
93), and, finally, to every head oi public expenditure by the Exchequer and 
Audit Departments Act, 1866 (29 & 30 Viet. c. 39), ss. 21—31; see p 541, 

? ost; ana see Return of Public Income and Expenditure, Parliamentary 
aper. No. 366 of 1869, pp 326 et seq 

(c) l.e., the Committee of Public Accounts, Standing Orders of the House 
of Commons (Public Business), 1911 {No. 75), and see title Parliament, 
Vol XXI., pp 684, 777. A day is usually provided for consideration by 
the House of the reports of the Comuutt.ee and tho recommendations 
embodied therein An insight into the work and value of the Committee 
may be obtained from the icport and evidonco given before a select com¬ 
mittee which sat m 1902 and 1903, in which it is stated that “ as a check 
not merely upon extravagant or unauthorised expenditure, but also upon 
unwise methods of management the Committee is probably more effectual 
than the Houseof Commons itself”; see Parliamentary (House of Commons) 
Papers, Nos. 387 of 1902 and 242 of 1903. 

(d) See, for example, First and Second Reports of the Committee for 
1910, Parliamentary (Houise of Commons) Papers, Nos. 71 and 125 of 1910. 

(e) For a description of the Treasury, see title Constitutional Law, 
Vol. VII., pp. 100 et seq. 
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necessity lor the recommendation of the Crown before the intro¬ 
duction of financial proposals into the House of Commons (/). In 
the case of all departments charged with the expenditure of public 
moneys, details of the estimates, the approximate totals of which 
have previously been determined by the Chancellor of the Exchequer 
in consultation with the heads of the departments and the Cabinet, 
are drawn up in the departments concerned. For the Civil Service 
estimates the Treasury is directly responsible; the other estimates 
must be submitted to the Treasury, where they are closely examined 
before their introduction to the House of Commons is sanctioned. 
The power of refusing this sanction enables the Treasury to impose 
upon the departments lules as to the practice to be followed, 
particularly with reference to the submission to the Treasury of 
proposals involving financial liability ( g ). 

1050. On the other hand, the control ovet the actual receipt and 
issue of public money is secured by Act of Parliament. The Royal 
Order directing issues for the supply services must be countersigned 
by the Treasury, and the requisitions upon the Comptroller and 
Auditor-General, and orders to the banks for issues from the Con¬ 
solidated Fund are made by the Treasury (h). The management of 
the Customs and Excise and Inland Revenue departments and cei tain 
powers in respect of other departments contributing to or spending 
from the revenue are also conferred upon the Treasury (i), and, in 
general, when Parliament entrusts to some other authority subsidiary 
powers, the exercise of which will altect the revenue, it is customary 
to insert provisions requiring the sanction of the Treasury (1c). 


(f) Seep 536, ante As to the budget, see title Parliament, Vol XXI., 
pp 774, 775 

(q) E g , the creation of new civil situations, the commencement of new 
woiks, the purchase of lands or premises, services executed jointly with 
the colonies, contributions towards the cost of works executed by public 
bodies or private individuals, the discharge ol a loss, defleiency or ovei- 
lssue beyond certain limits, the granting of an mcieased price under a 
formal oontiact, compensation to a conti actor for departure from the terms 
of a conti act, abandonment of claims in respect of purchases m default, 
icwards to inventors, gifts of public property etc , see, generally, Par¬ 
liamentary (House of Commons) Paper, No 387 of 1902, pp 103, 121, 
135, 197; and, as to the control of the Treasury with regard to estimates, 
see, further, title Parliament, Vol. XXI, pp 768, 769. As to the 
expenditure of the revenue. Bee pp 744 et seq , post 
(h) Exchequer and Audit Departments Act, 1866 (29 & 30 Viet c. 39), 
ss 13, 14, 15 For forms of the Royal Order, Treasuiy requisitions and 
orders on the banks, see Anson, Law and Custom of the Constitution, 
3rd ed M Part II, Appendix 3 As to the Comptroller and Auditor- 
General, see p 541, post. 

(») Eg, Consolidated Fund Act, 1816 (56 Geo 3, c 98), s. 2; Public 
Revenue (Scotland) Act, 1833 (3 & 4 Will. 4, c. 13), s 1, and Acts therein 
recited ; Inland Revenue Regulation Act, 1890 (63 & 54 Viet c 21), s. 1 
(as to Customs and Excise, and Inland Revenue); Crown Lands Act, 1851 
(14 & 15 Viet, c 42), bs. 32 et seq (as to Commissioners of Woods and 
Commissioners of Works); Post Office Act, 1908 (8 Edw. 7, c. 48) (as to 
the Post Office). 

(k) Eg, Appropriation Act, 1911 (1 & 2 Geo. 5, c 15), s 4 (in respect of 
the transfer from one vote to another of money voted for the Amy and 
Navy); Judicature Act, 1876 (38 & 39 Viet c 77), ss. 24,> 26 (as to rules 
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Finally, when the money has been received and the expenses met, 
the preparation of the accounts and their submission to the 
Comptroller and Auditor-General are made subject to Treasury 
direction, and to the Treasury is entrusted the final decision as 
to the passing of accounts of the accounting officers and the 
collection and recovery of unexpended balances ( 7 ). 

Sect. 4. —The Ej chequer and Audit Department . 

1051. The function of the Exchequer and Audit Department is 
two-fold. It includes, firstly, the superintendence of the receipts 
and issues of public moneys, and, secondly, the examination on 
behalf of Parliament of various accounts, and especially the 
accounts of all supply grauts, for the purpose of reporting thereon 
to the House of Commons. In the performance of the latter duty 
it is independent of all public departments, including the Treasury. 

1052. The head of the department, the Comptroller and Auditor- 
General, and also the Assistant Comptioiler and Auditor-General, 
aie appointed bv letters patent under the Great Seal, m which 
provision is made for their salaries and pensions to be charged upon 
the Consolidated Fund. They hold office during good behaviour, 
subject to removal by the Crown on an address by both Houses of 
Parliament (m). The staff of the department is appointed and 
regulated by the Tieasury, but the power to promote, suspend, or 
remove is vested m the Comptroller and Auditor-General (a). 

1053 All public moneys payable into the Exchequer, that is to 
say, the whole of the receipts of public revenue, with the exception 
of certain drawbacks, refunds, repayments, sums intercepted in the 
hands of the departments which receive them, and the proceeds of 
certain local taxation licences, are paid into the Exchequer account 
at the Banks of England and Ireland, to form a single fund (o). Out 


and regulations for the practice of the High Court, dealing with moneys 
paid into court, fixing and collection of fees etc ) 

( 2 ) Exchequer and Audit Departments Act, 1866 (29 & 30 Viet, c 39); 
and see pp 543, 765, post 

(m) Exchequer and Audit Departments Act, 1866 (29 & 30 Yict. e 39), 
ss 3—7 Tenure of these offices debars the holders from accepting offices 
held during pleasure under the Crown or an officer of the Ciown, and from 
membeiship of either House of Parliament; and see title Parliament, 
Vol. XXI, p 661, note (m) 

(n) Exchequer and Audit Departments Act, 1866 (29 & 30 Viet c 39), 
ss 8, 9 

(o) Consolidated Fund Act, 1816 (56 Geo 3, c 98), s 1 (as to all public 
moneys directed to be earned to or form part of the Consolidated Funds of 
Gieat Britain and Ireland respectively pnor to 1817); Exchequer and 
AudA Departments Act, 1866 (29 & 30 Viet c. 39), ss 10,11 (as to Customs, 
Inland Revenue and Post Office); Finance Act, 1907 (7 Edw 7, e 13), s. 17, 
as amended by Finance Act, 1908 (8 Edw. 7, c. 16), s. 6 , and Finance (1909- 
10) Aet, 1910 (10 Edw. 7, c. 8 ), ss 87—89 (as to receipts from local taxa¬ 
tion) ; Cm 1 List Act, 1910 (10 Edw. 7 & 1 Geo. 6 ,c. 28); Crown Revenues 
(Colonies) Aot, 1852 (15 & 16 Viet c. 39); Crown Lands Act, 1829 (10 
Geo. 4 e. 50), ss. 113, 114 ; Crown Lands Act, 1851 (14 & 15 Viet. c. 42), 
s. 25 ; Crown Lands Act, 1866 (29 & 30 Viet. o. 62), s 12; Crown Lands 
(Scotland) Act, 1833 (3 & 4 Will. 4, c. 69), s. 16 ; and Treasury Solicitor Aet, 
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Sect. 4. of this fund, upon requisition by the Treasury, the Comptroller and 
The Auditor-General, if satisfied with the correctness of the requisition, 
Exchequer grants credits to the Treasury, and the Treasury makes issues 
and Audit therefrom to meet the public expenditure (p). 

Depart- Daily accounts of the receipts and issues are furnished to the 
ment ' Comptroller and Auditor-General, and quarterly accounts of the 
Authority income and charges on the Consolidated Fund, and of the public 
to make 8 income and expenditure. If the income is insufficient to meet the 
advances. charges, the Comptroller and Auditor-General authorises the Banks 
of England and Ireland to make advances of the necessary 
amounts (q). 

Examination 1064. It is the duty of the Comptroller and Auditor-General to 
of and report examine, and report to the House of Commons upon,(l) all appro- 
accounts ° priation accounts, that is, accounts of supply grants, which are 
prepared by certain dates (r) and in a prescribed form (s) by such 
departments or officers charged with the expendiluie of those grants 
as the Treasury may appoint (f); (2) the account of the Consolidated 
Fund services prepared by the Treasury (a); and (8) certain other 
accounts in respect of which such examination is prescribed by 
special enactment (b). 

1055. By means of such examination, it is the duty of the 
Comptroller and Auditor-General to ascertain and call attention to 
every case in which it appears to him that (1) a grant has been 
exceeded; (2) money received by a department from other sources 
than the grants for the year to which the account relates has not been 
applied or accounted for according to the directions of Parliament ; 
(8) a sum charged against a grant is not supported by proof of pay¬ 
ment ; or (4) a payment so charged did not occur within the period 
of the account or was for any other reason not properly chargeable 


Duties with 
regard to 
audit of 
aocourts and 
examination 
of vouchers 


1876 (39 & 40 Viet. c. 18), s 4 (as to hereditary and land revenues ot tho 
Crown), Coinage Act, 1870 (33 & 34 Viet e. 10), s 10 (as to sums received 
by the Mint), Public Revenue and Consolidated Fund Charges Act, 1854 
(17 & 18 Viet c. 94), s. 7 ; Exchequer Extra Receipts Act, 1868 (31 & 32 
Viet c 9); Finance Act, 1894 (57 & 58 Viet c 30), s 41; Merchant 
Shipping (Mercantile Manne Fund) Act, 1898 (61 & 62 Viet c. 44), ss. 1,3; 
Queen’s Prison Act, 1842 (5 & 6 Viet, c 22), s 5; and Court of Chancery 
(Ireland) Act, 1823 (4 Geo. 4, c 61), s 59 (as to ceitam tees and casual 
receipts); Treasury Bills Act, 1877 (40 & 41 Viet c 2), s 5 (as to money 
raised by Treasury bills). 

(p) Exchequer and Audit Departments Act, 1866 (29 & 30 Viet c. 39), 
ss. 13, 15 , and see p. 747, post. 

(q) Exchequer and Audit Departments Act, 1866 (29 & 30 Viet. c. 39), 
s. 12. 

(r) Ibid., Sched. A. 

(«) Ibid., ss 23, 24; Order in Council, 16th January, 1873. „ 

{t) Exchequer and Audit Departments Act, 1866 (29 & 30 Viet. c. 39), 
s 22 

(a) Ibid , s. 21. 

(b) Chelsea Hospital Act, 1876 (39 & 40 Viet, c 14), s. 1; Sinking Fund 
Act, 1875 (38 & 39 Viet. o. 45), ss. 4, 7 (accounts of the National Debt Com- 
missioneis) ; Army and Navy Audit Act, 1889 (52 & 53 Viet. o. 31), s. 1 
(shipbuilding and manufacturing services of the Army and Navy); 
Development and Road Improvement Funds Act, 1909 (9 Edw 7, e. 47), 
s. 2 (accounts of the Commissioners). 



W wau 


the departments and decisions 01 me ,, , * * a ^ L m \ 

matters, although the detection ot extraV&g&nt, 88 dmlUgUlSuvil UVU* 
unauthorised, expenditure is not one of the duties which hd 18 


enjoined by statute to perform ( d ). With reference to certain 
accounts, the Treasury can require the Comptroller and Auditor- 
General to make such a detailed examination of the vouchers as 


the Treasury may prescribe (c). 

For the purposes of his examinations, the Comptroller and Powers with 
Auditor-General haB access to all books of accounts and other re £ ard to 
documents relating to the accounts, and may require the depart- ^unis^ 
ments to furnish him with balance sheets and periodical returns of 
all cash transactions ( f ). 


1056. In addition to the accounts above mentioned, the exami- other 
nation of which is obligatory, the Comptroller and Auditor-General BC ““ nt8 
may be required by the Treasury to examine other accounts, namely, be exam ined, 
those of principal accountants, receivers of money payable to the 
Exchequer, store and other accounts, and to report upon them to 
the Treasury (g). 


Part II.—Authorities Collecting the 
Revenue. 

Sect. 1 .—In General. 

1057. The greater part (h) of the revenue is collected by the 
Commissioners of Inland Eevenue (i) and the Commissioners of 

(c) Exchequer and Audit Departments Act, 1866 (29 & 30 Viet. c. 39), 
bs. 27, 32 

(d) Evidence of Mr. Richmond, C B., Parliamentary (House of Commons) 
Paper No. 387 of 1902, p 50 Decisions of the Treasury upon objec¬ 
tions by the Compti oiler under the Exchequer and Audit Departments 
Acts, 1866 (29 & 30 Yict c. 39), s. 31, are matters to which he may call 
attention. 

(«) Exchequer and Audit Departments Act, 1866 (29 & 30 Viet, c 39), 
s. 29, Schedi B. In addition to the accounts specifically mentioned in 
ibid, Sched B, namely, the Army and Navy, the appropriation accounts 
of the Customs, Inland Revenue and Post Office havo been added by 
Treasury Minute dated 27th March, 1899, laid before both Houses of 
Parliament. , 

(/) Exchequer and Audit Departments Act, 1866 (29 & 30 Yict. c. 39), 
BS. 25 28. 

[g) Ibid , ss. 33—34; and see, e.g., title Post Office, Vol. XXII., p. 834. 
As to accounts of principal accountants, see p. 766, post. 

(h) The dividends paid upon the shares held by the British Government 
in the Sues Canal Company (as to which see p. 547, post) are paid direct 
into the Exchequer Account at the Bank of England (Finance Act, 1894 
(57 & 58 Yict. c 30), s. 40 (1)). This applies also to the revenue derived 
from the miscellaneous souiccs (see p. 547, post), the net proceeds of which 
are paid in to the Bank of England after provision has been made for 
payment, out of the gross sums collected, of any moneys charged on them 
by Parliament (Exchequer and Audit Departments Act, 1866 (29 A 30 
Viet. c. 39), s. 10). 

(») See p. 644, post. 
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Customs and Excise (j), and most of the remainder by the 
Postmaster-General (&), the Land Tax Commissioners (/), and the 
Commissioners of Woods and Forests (m). 

Sect. 2.— The Commissioners of Inland Revenue. 

1058. The Commissioners of Inland Revenue are a body 
appointed by letters patent to collect and cause to be collected 
all duties of inland revenue, and have their chief office at Somerset 
House, London They hold their appointments at the will of the 
Crown, and aro entrusted with all the powers necessary to carry 
into execution every Act relating to inland revenue, but in the 
exercise of these powers they are subject to the authority, direction, 
and control of the Treasury (n). All minutes, orders, and notices 
made by them can be proved by a copy purporting to be signed by 
a secretary or assistant secretary by their order (o). 

1059. Legal proceedings against any person for the recovery of 
any fine, penalty, or forfeiture under any Act relating to inland 
revenue can only be commenced by the order of the Commissioners 
and in the name of an officer, or in the name of the Attorney- 
General ( p) They may mitigate fines or penalties incurred under 
any Act relating to inland revenue, and stay proceedings for such 
fines or penalties, and may after judgment remit any fine, or order 
any person imprisoned for any offence against inland revenue to be 
discharged before his term of imprisonment has expired ( q ). Any 
fine, penalty, or forfeiture which is incurred under any Act relating 
to inland revenue, and which is not otherwise legally appropriated, 
is payable to the Commissioners to the use of His Majesty (/•). 

Sect. 3—The Commsswnas of Custom* and Excise. 

1060. The Commissioners of Customs and Excise (*) are a body 
appointed by letters patent for the purpose of the collection and 
management of the duties of customs and excise, and of all 


(j) See the text, infnt 

(k) See titles Constitutional Law, Vol VII, p. 105, Post Office, 
Vol. XXII, pp. 628 ft seq 

(l) See title Land Tax, Vol XVIII, pp ‘AUetseq 

(to) See title Constitutional Law, Vol VII, p 122 

(») Inland Revenue Regulation Act, 1890 (63 & 54 Viet c 21), s 1. 
As to the general poweis vested in the Treasury of ordenug and con¬ 
trolling all officers and other persons concerned or employed m the 
collection or management of the levenue see Consolidated Fund Act, 
1816 (56 Geo 3, c 98), s. 2 As to the penalty foi furnishing false 
■statements and returns, see pp 546, 547, post 

(o) Inland Revenue Regulation Act, 1890 (53 & 54 Viet, c 21), s. 24 

(p) Ibtd., 8. 21 As to the penalty for unlawfully assuming the 
character of an Inland Revenue officer, see p 547, post 

(q) Inland Revenue Regulation Act, 1890 (53 & 54 Viet c. 21), s. 35 (I). 

(r) A -6 v. Exeter Corporation, [1911] 1 K. B. 1092 

(») By Order m Council dated 15th Februaiy, 1909 (see London Gazette, 
1909, 16th February, p 1212), made pursuant to the Finance Act, 1908 
(8 Edw. 7, c. 16), s. 4, the management of the Excise department of Inland 
Revenue was transferred to the Commissioner-, of Customs, now known as 
the “ Commissioners of Customs and Excise," 
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drawbacks and allowances (() payable upon dutiable goods, and have sect 3 
their chief office at the Custom House, Lower Thames Street, The Com- 
London(t/). mifeioners 

They hold their appointments at the will of the Ciown, and per-* of Customs 
form their functions subject to the direction and control ot the ^Excise. 
Tieasuiv (.i) They appoint officers for the collection ot the duties Appointment, 
of customs and excise (a) All minutes, orders, and notices made 
by them can be pioved bv a copy purpoitnig to be signed by a 
secietaiy or assistant secreLuv by their older (ft). 

1061- The Commission!'] s have all tin* powers necessaiy for powers of tho' 
putting in force any Act of Iftuhament 1 elating to the duties under Oommis- 
thcir control Tho> may make leguladons toi the piovention of 
smuggling, may older piooeedmgs lot tLu* lecovery ot any j urn a tty <»tatutory pm- 
incuned m connection witti any A< t imposing a duty of customs or visions 
excise, may remit ot mitigate any fine or pen.ilia.oi restore any 
goods seined, and may lowaid any pm son mstiumental in detaining 
smugglers, secuung the conviction ol oilondeis, or making 
seizinos (y). They have povei to hold inquiries upon oath into 1 » 
any matters of dispute which may unse m lespect ot the duties 
managed by them, anti they may compel the attendance ot witnesses 
from any part of the United Kingdom to give evidence at such 
inquiries (d) 

By the oiiginal constitution ot the Board their jurisdiction exteuds Jurisdiction, 
to all the British dominions, but their powers and authorities as to 
British possessions abroad arc extended to the governor or other 
administrator ol the colony (c). 

1062. No Commissioner of Customs and Excise can be compelled p mj leges, 
to serve on a jmy or to till any other public office ( /). 

Officers of customs and excise are appointed by the Com- officers of 
lmssioners of Customs and Excise (p) for the performance of all customs ana 
duties connected with the management and collection of customs cxclf ' c ‘ 
and oxeise duties (ft) 

They hold office duimg the pleasure of the Commissioners, or o! office and 

salaries 


(t) As to these, see pp (>97 H seq , pod 

(u) Unjoins (Vm&ohdahon Act. 187<» (JO A 40 Viot c 36), rs J. 2 
(r) Ibid ,R8 1,2 

(a) Ibid , s 3 As to these officeis, see ilie text, inf in 
(h) Excise Tiausier Order, 1909 (Stafc It & 0,1000. p 230), r 13. apply¬ 
ing Inland Revenue Regulation Act, 1890 (63 & 64 Viet o 21), s 24 (1) 

( c) Customs Consolidation Act, 1876 (39 & 40 Viet e 36), sk 169, 197, 
208, 209. 211. 212, 213; Excise Transfer Order, 1909, rr 23, 24, applying 
Inland Revenue Regulation Act, 1890 (53 & 54 Viet c 21), rs 32, 35 

(d) Customs Consolidation Act, 1876 (39 & 40 Viot c 36), ss 32, 
33, 37 

(e) Ibid, s 149; and see title Dependencies and Colonies, Vol X, 
p 529 

(f) Customs Consolidation Act, 1876 (39 & 40 Viet e 36). s 9 , Juries 
Act, 1870 (33 & 34 Viet c 71), s 9; see title Juries, Vol XVIII ,p 232; 
Be Dutton, r 1892] 1 Q B 486; and see title Local G-overnment.'VoI. XIX , 
pp 297, 298 

(g) As to the Commissioners of Customs and Excise, see the text, supra. 
(A) Customs Consolidation Act, 1876 (39 & 40 Viet c 36), s. 3, Exoise 

Transfer Order, 1909, r. 10. 
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Sect. S. 
The Com¬ 
missioners 
of Customs 
and Excise. 

Privileges 

Powers of 
officers. 


Damage!: for 

wrongful 

seizure.- 


Conduct of 
proceedings. 

Penalties 
for false 
returns etc 


the TreaHury'(i'), and are paid such salaries as the Commissioners 
may fix(/). These salaries may not be seized or taken under 
proeoss of court until they have been paid to or for the use of the 
officials to whom they are assigned ( k). 

The officers are exempt from service on juries (i), and cannot bo 
compelled to undertake any local public office (ni)- 

1063 . The officers have a right of access to harbours, docks, and 
piei s {»); they may go upon and search any slnpb (o), open 
packages ( p ), and search persons suspected of having smuggled 
goods upon them (q). Where a person is summoned for obsli uctiug 
an officer in the execution of Ins duty m searching a ship, the court 
has no power to inquue into the reasonableness or umeasonable- 
ness of the search, unless it wns a moie pretence lor the pm pose of 
justifying an interference or annoyance by the officer(r). They 
may seize any ships, boats, carts or conveyance* used for " running ” 
prohibited goods (*), or spirits unlawfully removed (t), and may 
arrest porsons engaged in the removal (w). 

If, on proceedings for the leeoverv of goods so seized, a verdict 
is found for the claimant, and an action for damages for wrongful 
seizure is afterwards brought by him aganist the officers, he may 
not recover more than 2d. damages without costs, it the judge 
at the original trial has found that there was reasonable and 
probable cause for the seizure (a). 

Under the order and direction of the Commissioners, officers may 
conduct proceedings in customs and excise cases (h). 

1064 . All officers concerned m the collection, receipt, disburse¬ 
ment or expenditure of public revenue are liable to line and 
imprisonment at the discretion of the comt if they knowingly 


(z) Worthington v Jtohnson (1890), 75 L T. 4<JG, (J A 

(j) l See note (d). p 749, ante 

( k) Revenue, Friendly Societies, and National Debt Act, 1882 (45 A- 46 
Viet c 72) b 3 

(Z) See title Juries, Vol XYITI, p 232 

(m) Customs Consolidation Act. 1876 (3!',’v lOVict c 36), s 9; and see 
title Local Government, Vol NIX , pp 297, 298' 

(n) Harbours, Docks, and Ficip Clausi * Act, 1847 {10 & r II Vi< t c 27) 
s. 28 

(o) Customs Consolidation Act, 1876 (39 & 40 Viet c 30), s=. 47, 134, 
147, 182. 

(p) Ibid , SB. 54, 102 • 

( q) Customs and Inland Revenue Act, 1881 (44 & 45 Viet e 12), s 12. 

(r) Anderson v Retd (1902), 86 L T 713 

(») Customs Consolidation Act, 1876 (39 & 40 Viet c 36), s 202 

( t ) Excise Management Act, 1827 (7 & 8 Geo 4, r, 53), s 38 , Spirits 
Act, 1880 (43 & 44 Viet, c 24), s 154; and see Evans v M’Loughlan 
\1861). 4 Macq 89, TI. L 

(”) Fxcise Management Act, 1827 (7 & 8 Geo 4, e 53), s 38 

00 Oabtonis Consolidation Act, 1876 (39 & 40 Viet c 36), ss. 202, 207 ; 
and sei> Jagobsohn v. tilahe (1844), 6 Man & G 919 As to when an action 
tor nonfeasance will he acamst on officer for refusing to do his duty, see 
Barry v .'maud (1839), 10 Ad & El G4C; and see title PuBTie Authori¬ 
ties, Vol XXIIF , pp 316 otseq. 

(b) Customs Consolidation Act, 1876 (39 & 40 Viet e 36), s. 273 , and 
see E. v. Tuner (1894), 58 J. P. 320. 
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famish false statements or returns of moneys collected by them or 
entrusted to their care, or of the balances of money m their hands, 
and, on conviction, they become permanently incapable of holding 
any office under the Crown (x). 

1065. Any person, not being an officer of inland revenue or an 
officer of customs and excise, who unlawfully assumes the charactei 
of such officer, is guilty of a misdemeanour and liable ou summary 
conviction to not exceeding three months’ imprisonment with or 
without hard labour (</) 


Part III.-Sources of Revenue. 

Sect. 1 .—PenncntcHt Sow tea. 

1066. The pemianent sources of the Revenue are— (1) so much 
of the hereditary revenues of the Crown as have been sunendered 
to the nation (c), including the revenue derived fiom the Post 
Office (/ ). (1) revenue derived from taxation, which includes 
income tax <</), death duties (h), customs duties (i), excise duties 
and licences (/.), stamp duties (l), land tax (w), duties on land 
values («), inhabited house duty (o), and corporation duty (p ); and 
(8) ceitam miscellaneous sources of revenue (q), the principal items 
in winch me the dividends upon 176,602 Suez Canal shares bought 
by the Government m 1875. 

Sect. 2. — Temporary Sources. 

Siin-N,i 1 1 - -Tieosnry Dills 

1067. The issue of Treasury bills is a means of raising money 
when the leceipts on the Kxchequer account are at any time 
insufficient to meet the expenditure sanctioned by Parliament. 
Such bills can only be is&ued on the authority of an Act of Parlia¬ 
ment ( i ), and it is usual m Consolidate d Fund oi Appropriation Acts 

(e) Embezzle incut by Collection* Ait, 1810 (50 (ieo 3, c 50), r 2; and 
we Revenue Act, 1889 (52 & 51 Vic t i 42), s 14 (2); Id laud Revenue 
Rtgulntiou Act, 1890 (53 & 54 Abet o 21), .s 14(2) 

(d) Inland Revenue Rog.d.dion Act, 1890 (53 A 51 Vut c 21), s 12, 
ex I > lull’d to officers ol tusionii and excise bj Stat R O 1909, No 197, 
l. 17 

(c) See title Constitution a Law, Vol -VII, pp 108—217 

(/) See ibid , y 101, title 1’osr O'l’ncii, Yol A A11 , pp 033, 034. 

(</) See title Income Tax, Vol Ai l , pp 007 e' »eq 

(h) See title Estate and O rniCR Du v in Pi ties, Vol XIII, pp 17 i d seq 

(i) See pp 537 ct seq , post 

(h) See pp 010 el seq , post. 

(?) See pp 700 et seq , post 

(m) See title Land Tax, Vol XVIII , pp 307 ct seq. 

(») See pp. 549 ct seq, post 

(o) See title Inhabited Hoi ne Duty, Vol AVll, pp 181 et f)Cq 

(p) See title Ookpokation.s, Vol V11L, pp 377,378, and we pp 731, 
735, post. 

(q) As to these, see title P armament, Yol. XXI, p 771, note (c), and 
see Finance Accounts, 1911—12, p 27 

(r) Treasury Bills Act, 1877 (40 & 41 Viet. c. 2), s. 3. 
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Sect. 2. 

Temporary 

Sources. 

Date, 
renewal; 
interest. 
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issuing bills 
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of money 
raised. 


Purpose, 


Term; 
interest , 
renewal. 


to give authority to borrow up to the whole amount of the issues 
from the Consolidated Fund sanctioned by such Acts (a). 

1068 The latest date for payment of the bills is generally fixed 
by the Act which authorises the issue and is not more than twelve 
months from the date of the bills ( t\ Subject to such express limita¬ 
tion, the date of each bill is determined by the Treasury (a), 
which has power, unless provision to the contrary is made, to issue, 
during any financial yeai and a period of three months after its 
expiration, new bills to iaise money to meet those which fall due 
and are paid <>tl(/>) The interest is also fixed by the Treasury (c). 

1069. The bills aie issued by the Bank of England on the 
authority of a warrant from the Treasury countersigned by the 
Comptroller and Auditor-Geneial for amounts directed by 
the Treasury (d). The signature of one of the secietanes to the 
Treasury is necessary (e) ; in other respects the foi m is settled by 
Treasury regulations(/). The Bank of England receives, as 
remuneration for management, £200 for every million pounds of 
the maximum amount outstanding during the financial year (g). 

1070. All money raised by Treasury bills must be paid into the 
Exchequer account (/i), and is then generally made available foi any 
purpose for which that fund is available (i). The pane]pal aud 
interest are a chaige on the Consolidated Fund (j ), and may be 
repaid out of the old or new sinking fund ( k ) 

8i t h-Sb.oi. ~ —Fnhtqtirt ftills 

1071. Resort is made to the issue of Exchequer bills or bonds 
when an advance, winch it is not desired to add to the funded 
debt(/), is required for a period for winch the issue of shortterm 
Treasury bills is inconvenient {m) 

1072. Unless express provision is made in the Act authorising 
the issue of such bills or bondB, the term of cmrency must not 
exceed six years (w), and the interest must not exceed £5^ per 

(s) See Consolidated Fund (No 1) Act. 1912 (2 Geo 5, c 1), s 3; 
Appropriation Act, 1912 (2 Geo 5, c* 7), s 2 

(l) Treasury BiIIb Act, 1877 (40 & 41 Viet c 2), a 4 

(a) Ibid , s. 4 

(b) Ibid ,8 6, ae extended by the Revenue Act, 1906 (6 Kdw 7, c 20), 
s 10(1) 

(c) Treasuiy Bills Act, 1877 (40 & 41 Viet e 2), s 4 

(d) Ibid , s 8 

(e) National Debt Act, 1889 (52 & 53 Viet c 6), s 5 

(/) Treasury Bills Act, 1877 (40 & 41 Viet, c 2), 8 9 

( q ) Revenue Aot, 1906 (6 Edw 7, c 20), s 10 (2) As to the Bank of 
Knglaud, see title Bankeks and Banking, Vol I , pp 570 ft seq » 

01) Treasury Bills Act, 1877 (40 & 41 Viet c 2), s 5 

G) E q., Consolidated Fund (No 1) Act, 1912 (2 Geo 5, e 1), s 3(4). 

(/) Treasury Bills Act, 1877 (40 & 41 Viet c. 2), s 5 

(A) Ilnd„ s 7 ; applying the Sinking Fund Act, 1875 (38 & 39 Viet, c 45), 
88 3, 5 

{I) Ab to the funded debt, see p 755 post 

[m) See, for example, Supplemental War Loan Act, 1900 (63 & 64 Viet, 
c, 61), a 1 (l) 

{») Exchequei Bills and Bonds Act, 1866 (29 do 30 Vicl. c. 25), s, 26. 
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cent. (o). Subject to these limitations, the date and inteiest are 
fixed by the Treasury^), and the Treasury may during any 
financial year and a period of three months after its expnation 
issue new Exchequer bills to raise money to meet those which are 
paid off or paid in as currency for duties ( 7 ). 

In other respects the regulations as to the issue and management 
of Exchequer bills or bonds are similar to those in respect of 
Tieasury bills (r). 


Part IV.—Duties on Land Values. 

Sect. 1 .—Introductory and Definitions. 

1073. The duties on land values, ie, increment value duty, 
reversion duty, undeveloped land duty and mineral, lights duty (s), 
are all imposed by the Finance (11)09-10) Act, 1910(0, Part I. 
With the exceptions of mineral lights duly and the increment 
value duty chargeable annually on minerals leased 01 woiked(ii), 
the taxes on land values are taxes on capital values 

1074 For the pm poses of the assessment of increment value 
dutyU), the taxable increment is taken as that accimng since the 
90th Apul, 1909, and the value of all the land (ic) in the United 
Kingdom as on that date is ascertained and locorded under the 
heads ot total value aud site value ( 1 ) These aie the “ oiiginal 
total value ’ and the “ ougmal site value” of the land (a) 

( o) Exchequer Bills and Bonds Act, 1800 (20 &r 30 Viet c 2a), s 5 

(p) Ibid 

(</) 3 icasuiy Bills Act, 1877 (40 A/ 41 Viet c 2), s 0, ad ex (ended by 
the Uevenue Act, J906 (0 Bdw 7 e 20) h 10(1) 

(r) Pee the Exchequer Bills and Bom’s Act, 1800 (29 Viol c 20); and, 
as to Treasury bills, see pp 547,318 ante 

(*) Em definitions ot those did ns rcspeetivelv, .sec pp 557,571, 575, 
579 V oU 

(t) 10 Edvv 7, c 8 

(u) See pp 509, 579, post 

(v) In the cane of mciement value duty cliaigeable as an annual tax on 
imneials leased or woihod, this docs not apply , see p 569. post 

(w) Including mnicials, t \( opt gold and silver mines and c\< epl ininci ils 

leased or woihed at the dife <>1 the valuation, and whcllua (In' land is 
exempted from the taxes or nol (Finance < 1909-10) Act, 1910 (10 F.dw 7, 
e 8), ss 23 (2). (3), 26 (1)) Pol definitions ot “land.” see title Bum, 
Property and Chattels Real, pp 150 157, ante In the Finance (1909-10) 
Act, 1910 (10 F.dw 7, e 8). Bari I (Duties on Land Values), the tcim 
“ land” does not, as a rule, include any incorporeal hoieditaruent issuing 
oi granted out of laud [ibul . b 41) “ Land ” does not include mines ol gold 

and silvei (2 Co Inst 577, The Case of l/wics (1508) I Plowd 310 336 ; 
A-0 v Morgan, [1891J 1 Oh 432, 455, (I A , and see stat (1688) 
1 Will. & M c 30, b 3. and (1093) 5 Will & M c. 6 , and see titles 
Constitutional Law, Vol VII, pp 116—118, Mines, Minerals, and 
Quarries, Vol AX , p 507 

(x) As to this valuation, see pp 553 et seq , post 

(a) As to the values which may be substituted for these under ibid, 
s 2 (3), as amended by the Revenue Act, 1911 (l & 2 Geo 5, c 2), 
s 2, and the Finance Act, 1912 (2& 3 Geo 5, e 8), s 10, seep 558, post. 
In the case of land held by a statutory company, the cost to the company 
of the land is to be taken as the ongmal site value (Finance (1909-10) Act, 
1910 (lOEdw 7,o 8), s 38(2) see pp 553. 554, pw .t The assessable 
site value cannot be a minus quaulity. It the charges tailing to be deducted 
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1075. The “ total value ” is the amount which the fee simple (b) of 
the land, if sold at the time in the open market by a willing seller 
in its then condition (c) free from incumbrances (d) and from any 
burden, charge, or restriction (other than rates or taxes), might be 
expected to realise (e), loss the amount by which that value would be 
diminished if the land weie sold subject to any fixed charges (/) 
and to any public rights of way ( g) or any public rights of user, and 
to any right of common (/t) and to any easements (i) atfecting the 
land, and to any covenant or agreement restricting the use of the 
land entered into or made befoie the 80th April, 1909, or, if entered 
into or made since that date, provided the restraint was in the 
opinion of the Commissioners of Inland Revenue desirable in the 
interests of the public when imposed, or in view of the charaetei 
and surroundings of the neighbourhood ( j). 

1076 The “ site value ” is what remains aftei the following fuilher 
deductions have been made from the total value as thus found.— 

from Ihe total value to arnve at the sfie value would, if subtracted, make 
the latter a mathematically minus quantity, the site value is to he taken 
as nil {Herbert's Tiustee*, v Inland Revenue (1912b 49 Sc L K (>99). 

(b) " Fee simple” means the lee simple in possession not subject to any 
lease, but does not include an undivided shaie in a fee simple in possession 
(Finance (1909-10) Act, 1910 (10 Edw 7, e 8), s 41) As to the ordmaiy 
meaning of the term, see title Real Property and Chattels Real, p 104, 
ante In the case of copyholds ol inheritance, eopyholdb held for a life or 
lives, oi for years wlieie tlm tenant has a nght of lenewal, and of customaiy 
fieeholds, the teim “fee simple” means the whole copyhold ox customary 
mtcicst or estate (Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 40 (1)) 
An undivided bhaie in a fee simple is an “ interest m land ” {ibid , s 41); 
and see note (&), p 5.58, post By the statutory inleb made by the Com¬ 
missioners under Emauco (1909-10) Act, 1910 (10 Edw 7,e 8). s 3 (2) (3), 
a lease for a term of w hich ninety-nine yeaxa or more remain unexpired is 
treated as a fee simple 

(c) I c, in its condition as at the time when the valuation is made, 
whether lor ougmal site value oi on the occasion ol a charge. As to such 
occasions, bee pp 500, 5bl, post 

(d) “ lueunibiaueo ” includes a mortgage m fee or for a less estate and a 
trust for seeming money, and a hen, and a charge of a portion, annuity, or 
any capital oi annual sum , but it does not include any “ fixed chin go ” as 
definedbythe Finance (1909-10) Act, 1910 (10 Edw 7, c 8),s 41,namely, 
any lithe or tithe lentchaige or other periodical payment in lieu of oi in the 
nature of tithe, or any fee larm rent, rent seek, quit rent, chief rent, rent 
of aabiae, or any othei perpetual rent or annuity granted out ot land ; nor 
does it include any burdon or charge (other than rates or taxes) arising by 
operation of law or imposed by, any Act ot Parliament, or imposed m 
pursuance of the exbrciso of any powers or the performance of any duties 
under such Act, otherwise than by a person lnteiebted m the land, or in 
consideration of an advance to any person interested in the land (Finance 
(1909-10) Act, 1910 (10 Edw. 7, c 8), a 41). 

(r) This is the “ gross value of land ”; see Finance (1909-10) Act, 1910 
(10 Edw 7, c 8), s 25(1) * 

(J) For the meaning of “ fixed charge,” see note (d), supra 

(<j) As to pnblic ughtB of way, see title Highways, Stkeeis, and 
Bridges, Yol. XVI , pp 1 el seq 

(A) As to*rights of common, Bee title Commons and Rights of Common, 
Vol IV , pp 441 et seq. 

(i) As tn easements, see title Easements and Profits a Prendre, 
Vol XI , pp 233 et seq 

(J) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 25. As to 
restrictive covenants, see titles Equity, Vol. XIII, pp 100 et seq ; 
Landlord and Tenant, v 0 l XVIII., pp 615 et seq .; Sale of Land. An 



Part IV.—Duties on Land Valdes. 

(]) The difference between the value of the bare site(/„) and 
the value of the land if sold in its present condition (l) free from 
incumbrances and from all burdens or charges other than rates or 
taxes (m). 

(2) Any part of the total value directly attributable to works 
executed(n) or expenditure of a capital nature (o) incurred bond 
fide by or on belialf of or solely in the interests of any person 
interested in the land for the purpose of increasing its value as 
building land, or foi the purpose of any business (p), trade, or 
industry other than agrieultuie(</); or to the appropriation of any 
land or the gift of any land by any person interested in tlu> land for 
the purpose of stieets, roads, paths, squams, gardens, or other open 
spaces for the use of the public (r); or to the expenditure of money 
on the redemption of land tax(s), or any Jixed charge (I), or on the 
enfranchisement of copyhold land or customary freeholds (to), or on 
releasing the land from restrictive covenants (a); or to goodwill (h) 
or any other inattei personal to the owner, occupier, or other peison 
interested for the time being m the land 

(3) Any sums which m the opinion of the Commissionois would 

appeal lies to the refoieo from the decision of the Coinmissioneis; see 
p 582, post 

(k) This expression does not occur in the Finance (1909-10) Act, 1910 
(10 Edw 7, c 8) It is nsed here to denote the value of the land if 
divested of any buddings and oi any other structures (including fixed or 
attached machinery) on, in, oi undet the surface, which are appurtenant to 
or used in connection with the buildings, and of all gi owing timber, frmt 
trees, fruit bushes, and other tilings glowing on the land, see ibid .s 25(2); 
and see Herbert’s Tiustees v Inland. Revenue (1912), 49 So L It 699, per 
Loid Johnston, at p 705 

(i) See note (c), p 550, ante. 

(m) This difference is the “full site value” of the land (Finance 
(1909-10) Act, 1910 (JO Edw 7, c 8), s 25 (2)) 

(«) Other than buildings for winch a deduction is made ; see note (A), 
supui 

(o) Including expenses of advertisement (t bid ). 

(p) “Business” includes “everything which oecupies the time and 
attention and laboui of a man for the purpose of profat ” ( Smith v A ndeison 
(1880), 15 Oh D. 247, 258, C A, pet Jessel, M R ) 

(q) “ Agriculture ” includes the use oi land as meadow or pasture land, 
or orchard or osier or woodland, or lor market gardens, inusery grounds, 
or allotments (Finance (1909-10) Act. 1910 (10 Edw. 7, c. 8), s 41) It 
probably does not include the use of land for glasshouses or greenhouses; 
see ibid., s 16 (2), where this use is expressly included for the purposes of 
the charge of undeveloped land duty ; and see Smith v Richmond (1899), 
81 L T 269,11 L Where the works executed or expenditure incurred 
for the purpose of improving the value of the land lor agriculture have 
actually improved the value of the land for any of the other purposes 
referred to, the works or expenditure are to be iegarded as having been 
executed or incurred for tiie other puiposc* also (Finance (1909-10) Act, 
191(/(10Edw 7, c 8), s 25(4)) 

(r) As to such purposes, see titles Highways, Streets, and Bridges, 
Vol. XVI, pp. 33 et seq ; Open Spaces and Recreation Grounds, Vol. 
XXI, pp 677 et seq 

(s) See title Land Tax, Vol XVIII, pp 321 et seq 

(t) For definition of “ fixed charge,” see note (d), p. 550, ante. 

(«) See title Copyholds, Vol VIII, pp 111 et seq 

(a) This is limited to the restrictive covenants referred to as those to be 
taken account of in ascertaining the total value oi land, see p, 550, ante. 

(b) As to the nature of goodwill, see titles Partnership, Vol XXIL; 
pp. 104 et te>.; Trade and Trade U^ons. 
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require to be expended in order to clear the land of buildings, 
timber, trees, or other things of which it would be necessary to 
divest the land in order to arrive at the bare site value (c). 

1077. For the purpose of assessing the increment value duty on 
minerals (d) two analogous values of the minerals are taken and 
recoided, the increment value subsequently accruing on the values 
thus found being that upon which the duty is leviable (e) — 

(1) The “ total value”: this is the amount which the fee simple of 
the minerals, if sold in the open market by a willing seller in their 
condition at the time the valuation is made, might be expected to 
realise ( f ); and 

(2) The “ capital value ” : this is the total value after deducting 
any sums which may lie allovi able Qf) for any works executed, or 
expenditure of a capital nature (4) incurred, bond Jidc by or on behalf 
of any person interested m the minerals for the purpose of bunging 
them into working, or, where they have been partly worked, such 
proportion of these sums as corresponds to the amount of the 
minerals still unwoiked(i). 

1078. The original total value and the original capital value of 
nnneials which were not on the 80th April, 1909, the subject of a 
mining lease i /) or being worked (it) are the values as on that date. 

(c) Finance (1909-10) Act, 1910 (10 Kdw 7, c 8 ), s 25 (4) 

(d) As to the gencial valuation, woo pp 553 et seq , poll 

(e) Finance (1909-10) Act, 1910 (10 Kdw 7, e 8). s 23 (2), (4) The 
term “ minerals ” hero includes land comprising nnneials For definition 
ol minerals, see note (e), p 579, post; Hamilton (Duke) v Graham (1871), 
J, R 2 Sc & Div 106 

(/) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8 ), s 22 (7) This would 
include the value of the machinery attached to and necessary lor the 
working of the mine; see Addie & Sons v Inland Revenue Solicitor 
(1875). 12 So L. E 274 [282] 

( 9 ) The sums to bo allowed and the proportion of any sums expended 
which may bo allowed are fixed by the ConuniRsioneis subject to appeal 
(Finance (1909-10) Act, 1910 (10 Edw 7, c 81, ss 23 ( 1 ), 33(1)) 

(h) This would include the cost of and incidental to opening the mine 
as distinct from the cvpense of working it, see Gollne ss Iron Go v. Black 
(1881), 6 App Fas 315, pet Lord Pjcnzance, at p 326 

(0 Finance (1909-10) Act, 1910 (10 Edw 7, c 8 ), s 23 (1) 

(] ) A “ mining lease ” hero means a lease lor mining purposes, that is, for 
searching foi, winning, working, getting, making merchantable, carrying 
away, or disposing of, mines and minerals, or purposes connected there¬ 
with, and includes an agicemant for such a lease and any tenancy or 
licence, whether by deed, parol, or othei wise, tor mining purposes (Finance 
(1909-10) Act, 1910 (10 Edw 7. c 8 ). s 24); compare title Mines, 
Minerals, and Quarries. Vol XX , p 531, note (b) A grant to lessees 
ot minerals of the right to let down the surface is a mining lease (Sitwell v. 
Londesborouqh (Earl), [1905] 1 Oh 460. 464) The lease may include the 
use of contiguous lands necessary for woikmg the minerals (Re Rebeley’s 
Settled Estates (1863), 11 W E 744). In such cases the land included m 
the lease would be regarded as mmeials tor the purposes of the assessment 
and collection of the duties (Finance (1909-10) Act, 1910 (10 Edw 7, c 8 ), 
s. 23 (4) j As to mining leases gcneially, see title Mines, Minerals, and 
Quarries, y 0 l. XX , pp 528 et seq 

(k) Minerals which aie being won for the purpose of being immediately 
worked are deemed to be minerals which are being worked, and mineral* 
are deemed be comprised in a mining lease if the right to work them i* 
the subject of a mining lease, or if they are being worked under the term* 
Of such O 1®^ although it has expired (Finance (1909-10) Act, 1910 0 
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But if the proprietor of the minerals has not speciiied the nature uf 
the minerals, and given an estimate of their capital value m his 
return made to the Commissioners for the purposes of the general 
valuation (l), they are regaided as having no original value, and 
any value subsequently found on an occasion of charge is assessed 
as increment value (m). 

In the case of minerals which on the 80th April, 1909, were the 
subject of a mining lease or wero being worked, the ongmal values 
are those found after the minerals have ceased for a penod of not 
less than two years to be comprised m a mining lease or to be 
worked (n). 

107 9 A tenant for life (o), or a pei son having the powers of a 
tenant, for life, oi a trustee, who is liable to pay any sums in respect of 
increment value duty or reversion duty assessed on settled land(p) 
of which he is tenant or trustee, or to pay anv sums reasonably 
incuired in connection with a valuation made of the land for the 
purposes of the duties, may eliaige by deed upon the laud any 
amount so paid by him (q) A mortgagee ot land, who is liable to 
pay any sum on account of either of these duties assessed on the 
land, may add to Ins secuuty the sum for which lie ib so liable, as 
well as any sum by way of costs and expenses properly mouned by 
him in connection with the payment (/). 

Sect. 2 — The Genet al Valuation. 

1080. In order to ascertain the value of all the land in the 
United Kingdom on the 30th April, 1909, a genet al valuation is 
being carried out in the following way 

TheCommibSioneis aie loquned to make this vaiuatiou(s),showing 
sepal atelv the total \alue and the site value of the land, and m the 
case ot agiicullmal land its value also for agricultural purposes (f)- 


Edw 7, c 8 ), s 21 ) “ Winning ” means leaching the mineral and putting 

it in such a condition that it can be wmked in the oidmary way (Lewis v. 
FoiherqiU (1869), 5 (’ll App 103 106, n ) 

( L ) An to the goncial valuation, sec the text, tnfia 

( in ) Finance (1909-10) Act, 1010 (10 Edw 7, c 8), s 23 (2), (3). 

(n) Ibid . as 22 (7), 23 (1), (3) 

(0) See title Settlements 

( p ) See title Settlements 

(q) Finance (1909-10) Act. 1010 (10 Edw 7, c 8), s 30 (1) In the case 
of settled land, notice of the charge must he given to the tiustees of the 
settlement (1 bid, s 39 ( 2 )) As to such notice, see title Settlements 
The charge thus created may be tiansferred like a mortgage (Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8 ), s 39 (1)) By ibid, s 39 (3), the 
Settled Land Act, 1882 (45 & 46 Viet c 38), ns 59, 60, 62 (Nee titles 
Infants and Children, Vol XVII, p 94; Lunatics and Persons of 
Unssund Mind, Vol XIX . p 444), apply to the exeicise of the power 
undei the Finance (1909-10) Act, 1910(10 Edw 7, c 8 ), s 39, in. the 
same manner as they apply to the statutory powers of a tenant for life 

(r) Finance (1909-10) Act, 1910 (10 Edw 7, c 8 ), s 39 (4) 

(>) ‘ As soon as may be ” after the passing of the Finance (1909-10) 
Act, 1910 (10 Edw 7, c 8 ), see ibid , s 26 There is no date mentioned m 
the Act toi its commencement, it received the Royal Assent on the 
29th April, 1910 

(t) finance (1909-10) Act, 1910 (10 Edw. 7, c. 8 ), s 26. This provision 
includes Crown lands (see ibid., s 10 ( 1 ), which grants exemption to lands 
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sadr. 2. i n the case of mineral parcels of land, the values to be ascertained 
The General are the total value and the capital total value of the minerals ( u ). 
Valuation. The values to be taken aie in all cases the values as on the 30th 
April, 1909 (v). 


Pieces of 
land m 
separate 
occupation. 


Beturns by 
owners. 


1081. Each piece of land in separate occupation, and, if the owner 
requiies it, any part of any land in separate occupation, is to be 
separately valued (a). But, on the request of the owner of any 
pieces of contiguous land not exceeding 100 acres in extent, the 
value of the pieces may bo taken together although under separate 
occupation, should the Commissioners in the special circumstances 
think it proper that they should be so valued (b). 

1082- To enable the necessary particulars to he obtained, the Com¬ 
missioners are authorised to call upon any owner of land (c), or any 
person receiving rent in respect of land, to send in to them a return 
containing such 4 information as to the ownership, tenure, or area of 
the land, or such other matters aB may properly bo lequucd for the 
purpose of the valuation of the land(d), as it is m his power to give. 


belonging to the Ciown from increment value duly, from which it is to be 
inferred that, but im the expires exemption in this respect, the Act would 
have made the duty chargeable on such lands), and it also includes 
minerals For definition of “ land,” see note (to), p. 549, ante , and, as to 
the minerals affected, see note (it), p 552, ante , and see note (n), p. 553, 
ante But minerals which on the 30tli April, 1909, were comprised in a 
mining lease, or being worked by the pioprietor, are not to be valued until 
the lease or the working ceases, and minerals which weie not so couipused 
or woiked on that date arc regarded as having no value as minerals, unless 
the piopnctor of the minerals in the return sent m by him has specified the 
nature of the minerals and given lus estimate of their capital value (Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 23 (2)) In the case of land held 
by a statutoiy company, the cost of the laud to the company is to be taken 
as the original site value of the land, see note (a), p 510, ante For 
definitions of “ total value ” and “ site value,” see p 550, ante 

(u) Finance (1900-10) Act, 1910 (10 Edw 7, c 8), s 23 For definitions 
of “ total value ” and “ capital value ” of minerals, see p 552, ante 

( v ) Finance (1909-10) Act, 1010 (10 Edw 7, c 8), s 26 (1) 

(a) Ibid Separate occupation means rateable occupation, see A.-G. 
v Mutual Tontine Westminster Chambers Association, (1876), 1 Ex D 
469, C. A , per Jesskjl,, MB, at p 478; for the elements to con¬ 
stitute rateable occupation, see title Baxes and Bating, pp 4 et seq , 
ante 

(b) Eevenue Act, 1911 (1 & 2 Geo 5, c. 2), s 5. The powers of the Com¬ 
missioners under this pi ovision to adopt the larger umt of valuation axe 
exercised chiefly m the case of building plots of land npe for development, 
where boundaries of tbe areas of*occupation are frequently of a transitory 
nature. In the case of land abutting on a highway there is a presumption 
that the land abutting on the highway usque ad medium filum is included in 
the tenement; see title Highway?, Streets, and Bridges, Vol XVI., 
p 51; Central London ltailway v Oily of Tjondon Land Tax Commissioners, 
fl911] 2 Ch. 467, C. A. (a case of land tax); see also title Boundaries, 
Fences, and Party Walls, Vol. Ill. pp. 120 et seq., compare titles 
Fisheries, Vol. XIV , p 583 ; Waters and Watercourses. 

(o) The “ ownei ” is defined as the person entitled m possession to the 
rents and profits of the land in virtue of any estate of freehold, but, if the 
land is let on a lease for a term of which more than fifty years are unexpired, 
the lessee under the lease, or, if there are two or more such lessees, the 
lessee under the last created underlease, is deemed to be the “ owner" 
(Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 41) 

(d) “ Other mat ten ” which might properly be required for the purpose 
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They may also require any person paying rent, or who as agent 
receives rent in respect of land, to furnish them with the name and 
address of the person to whom the rent is paid or on behalf of 
whom the rent is received, as the case may be (e). Any owner 
of land and any person loceiving rent in respect of land who fails 
to furnish these particulars when called upon to do so by the 
Commissioners is liable to a penalty not exceeding JU50 recoverable 
in the High Court (J). 

1083. The income tax parish (g) is taken as the unit of area for 
the pui poses of the valuation, and an ollicer has been appointed for 
each parish throughout England and Walos (//), for the puipose of 
making application on behalf of the Commissioners to owriois of 
land for the information mpnmlm connection with the valuation (t). 

This officer is supplied with a valuation book for the parish, into 
which are entered from the rate-book (k) the particulars of the 
ownership, occupation, extent and rateable value’of the propeily. 
Each soparate hereditament is entered and numbered consecuti\ely 
for each parish, the number thus given, together with the name of 
tho paush, forming the “identification number” by which the 
unit of valuation is to be officially known. These identification 
numbers, togethei with the particulars of the rating, are inserted piior 
to their issue on all forms of return issued to the owners by the 
valuation officer ( l). On receipt of the returns from owneis and 

of tlio valuaiion do not include an estimate of the annual value of the land 
by an owner who is also the occupier (Dyson v A -G , 11012] 1 Oh. 158, 
(1 A , per Oozens-Uaudy, M 11 at p 165, and per Fauwelt., L J , at 
p 171} The owner may, il he thinks Jit, lurmsh an estimate of the total 
value or site value, or both, oi the land, and, m making their valuation, the 
Commissioners must cons,(lei mk1i estimates (Finance (1909-10) Act, 191(1 
(10 Edw. 7, c 8) s 26 (3) ) 

(e) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 31 (1). 

(/) Ibid. s 26 (2) But if the notice calling for the return specifies a 
eh oi lei period within winch it is to be nude than the tlinty dayfi alio vied by 
the statute, oi il any information in excess of that authorised is asked for, 
the notne calling for the letuin may he disregarded and no penalty is 
inclined (Ih/son v A -6', 11912JI ('ll 158, 0 A , Burgh.es v A -G,[1912) 
1 Oh 173, (’ A ). Tho foini must speedy the parcels of land in respect of 
which the names and addresses are to bo furnished, and must not. inquire 
the person to whom it is addressed to give the descriptions and pienso 
situations of the parcels of land in respect of which the rent was paid or 
received (Burghes v. A - G. supra). As to the recovery of penalties, see 
pp. 737 et seq , post 

(g) This may consist of several poor Jaw parishes (Taxes Management 
Act, 1880(43&44Vict. c 19), s 37: and see titles Income Tax. Vol XVI. 
p. 617 ; Poor Law, Vol XXII., pp 574, 592) In such case tho name oi 
the first parish in the group is taken in forming the identification number 
(see the text, infra) of the hereditament 

( h ) The officers appoinied m England and Wales were m almost every 
cash those holding the offices of assessors of income tax foT the respective 
parishes. As to these, see idle Income Tax, Vol. XVI., pp 615,616. 

(i) The power given to the Commissioner by the Finance (1909-10) 
Act, 1910 (10 Edw 7, c 8). ss. 26 (2). 31 (1), to call for returns has 
been held to be properly exercised by their calling for thesfe to be sent 
to their appointed officers (Burghes v. A.-G,, supra, Dyson v. A.-G., 
supra). 

(k) See title Rates and Rating, pp 53, 56, ante 

(l) As to the necessity for the insertion of these particulars pnor to tho 
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others interested in the land the information received is copied into 
the valuation book for use by the official district valuer. 

1084. The work of valuation is done by valuers, one of whom is 
appointed for each of the districts into which the country has been 
mapped out(w) Each valuer is supplied with an official “field 
book.’ and these books, when completed, form the diaft of the 
(4oneral Valuation Book for the United Kingdom. They contain, 
by inference to each unit of valuation, the particular furnished by 
the owners’ returns, the various steps taken by the valuer in making 
his valuations, the deductions allowed by him in each case, and 
the gross value (n), full site value, total value, aud assessable site 
value (n) of the land. 

1085. A copy of the valuation thus made, that is, the “pro¬ 
visional valuation,” is then served upon the owner of the land and 
upon any person interested in the land who applies for a copy (p). 

1086 Where no objection (q) is made by any person entitled to 
object (i) within the period allowed (■?), the provisional valuation 
becomes final, and, subject to the light of an ownei m certain 
cases (t) to ha\o substituted value taken, the total value and the 
assessable site value thus found are the oiigmal total value and 
the original site value (a). Where objection has been dulv made (b) 

issue ol the foim, see Jiutqhe s v A -G , [ 1912] 1 Ch 173, (' A , pei Fli/u-iier 
Moulton, L .1, at p 187 

(m) (Sieat lliitam was ior the pm pose of valuation divided into 111 
valuation distnets In heland the woik was eutiusted to the (lovemment 
Valuation Department, which had been in existence pnoi to 1910 

(n) For definition ol ‘gioss value,” see Finance (1909-10) Act, 1910 
(10 Edw 7, c 8), s 25(1), and see note (e), p 550, mile 

(o ) Foi definitions of “full site value,” “total value, ’ and ‘ assessable 
bite value,” see pp 549 el eeq, ante 

(p) Finance (1909-10) Act, 1910 (10 Kdw 7, e 8), s 27 (1), (5) 

(q) Objection to the provisional valuation mubt he made within sixty 
days*after sen'ico, such objection stating the grounds of objection and the 
amendments dc'-ued (t bid , s 27 (2) ) 

(r) That is, by any poison entitled as ownei oi as having an interest m 
the laud to be soived with a copy of the provisional valuation (Pnd . s 27 
(1), (5) ) Wheie the tenant, foi life and the tiustees exomso then de¬ 
motion as to whothei they will accept a provisional valuation ol settled 
land, the couit will not interfere at the instance of the tenant foi hie 
(lie Knolh/b Tiueib, Bau udeii v Jlndiun, [1912] 2 Oh 357, 0 A) 
The Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 27, does not impose 
upon trustees a general duty tp check pioviRional valuations, and the 
court will not direct trustees to check such valuations, unless it is shown 
that seuous injury to the trust estate will ofheiwise icsult (ibid ); but 
the court may m a particular case give leave to trustees to take such steps 
as may be advisable to test piovisional valuations (Re Smith-Bosanquet's 
Mettled Estates (1912), 107 L T 191) 

(?) See note (q), mpra * 

(i) See note (a), p 549, ante , and see note (l), p 558, pobt 

(a) As to the meaning of “ total value,” “ assessable site value,” 
“ onginal lotal value, 5 and “ original site value,” see pp 549, 550, ante. 
Even wheib no objection has been made, the Commissionexs may amend 
the provisional valuation, whereupon the amended valuation becomes the 
provisional valuation of which copies aie served and may be objected to 
(Finance 0999-JO) Act, 1910 (10 Edw 7, e 8), s 27(3)) 

(b) If, on notice of objection, the Commissioners amend the provisional 
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and the provisional valuations appealed against (o), the values as 
fixed on appeal are to be taken as the original total value and the 
original site value of the land (d). 

1087. Upon the completion of any valuations (r) the full details 
aio sent from the office ot the district valuer to the head office at 
Bomorset House, London, in the case of land in England and 
Wales, and to the head office at Edinburgh in the case of land in 
Scotland, where they are lecorded (J ). 

1088. The Commissioners are required to keep recoids of the 
particulars of all valuations, apportionments, reapportionments, 
and assessments made by them and of auy deductions allowed m 
determining any value, and of the amount of any increment value 
duty, reversion duty, undeveloped land duty, or mineral rights duty 
paid m respect ot any land (y). 

1089. The CommiKsionois must furnish to any poison interested 
in any land (//), and to any peison authorised by any person so 
interested, on his application, and on payment of a fee not exceeding 
2 s fid., copies of any paiticulars recorded by them m reference to 
the land ( i ). 

Sect. 8 .—Lurement Value Duty. 

Ki 7 1>-Seot 1 —As a Capital Charge on Land Othei than HI met ala. 

(l) Definition. 

1090. Increment value duty is a duty (A) charged on the amount, 
if any, by which the site value of the land, on the occasion on 

valuation so as to be satisf.ictoiy to tlie objei tors, the total value and sito 
value so amended :ue adopt,! <1 .is the “ original total value ” and " original 
site value ” (Fmaiu e (1909-10) Act, 1010 (10 Edw. 7, c 8 ), a 27 (2)) It 
the ptovisional valuation is not annulled so as to be satislactoiy to the 
objectors, tlie objectors may give notice of appeal, but, it no notice of 
appeal is given, the total value and site value stated m the provisional 
valuation, subject to auy amendments made by the CotumiHKioneis in 
Older lo meet objections, ate adopted as the “ oiigmal total value ” and 
“ oiigmal site valuo ” (ibid , s 27 (4) ) 

(e) As to tlie pioeedure on appeals, see pp 582 el seq, post 
(i d ) As to the meaning of “oiigmal total value” aud “original sito 
value,” see p 549, anle 

(e) The boundaries of each unit of valuation (see p 555, ante) m a dis¬ 
trict are alRo permanently lecoided on a set of ordnance plans which art 
kept at each district office 

(/) The full details sent to Somerset House and to Edinburgh are 
entered on caads specially prcpaied foi the purpose Each ot the cards is 
appropriated to a partierihii unit of valuation (see p 555, ante), and is dis¬ 
tinguished by the identification number (see p 555, anle) of the unit to 
which it relates. The caids are made up into paiishes, those for each 
parish bemg filed m numerical order. The parliculais of any subsequent 
occasional valuations of the land to which they iefer, and any apportion¬ 
ments and payments of duty, are also entered on the cards These cards 
and particulars thus constitute the record which the Commissioners are 
required to keep 

(a) Finance (1909-10) Acl, 1910 (10 Edw 7, c 8 ), s 30 (1). . 

(ft) As to such persons, see note (b), p 558, post, note (i), p. 566, ante. 
(t) Finance (1909-10) Act, 1910 (10 Edw 7, c 8 ), s 30 (2). 

(k) Increment value duty, as between tenant for life and remainderman, 
is apparently payable out of capital (Be Smiih-BosanqueVs Settled Estates 
(1912), 107 L. T 191). 
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which the charge is made, exceeds the original site value of the 
land ( l ). 

(u ) Octauant of Charge 

1091. The duty is chargeable on the occasion of 

(1) Any transfer on sale (a) of the fee simple of the land, or of 
any interest (6) m the land, or the grant ot any lease (c) of the 
land for a term of fourteen yeais or more(d); 

(2) The deatli of any peison, where the tee simple of the land 
or any interest m the land is propeity passing on the death of 

(?) Finance (1900-10) Act, 1910 (10 Edw. 7, c 8 ). s 2(1) For tlie 
moaning ol ‘‘site value ” and “anginal site value,” see p .Vi9. mile An 
ongmal site value calculated on the consideration tor a iuiiskn on sale 
oi moitgage of the land or an mtoicst m the land which tool: place at any 
date within twenty yeais pnoi to the 30th April, 1909, or at anv r date 
b< tween the 29th April, 1909, and the passing ot t.lio Finance (1'109-10) 
Act, 1910 (29th Apnl, 1910), or at any dale subsequent to the passing ol 
iliat Act xf in pursuance o£ a contiact made before the commencement of 
the Aet or on the consideiation loi a transfer on sale made, at any time 
previous, to the person who was owner at the tune application is made to 
navo the value substituted, may bo substituted loi the site value as fixed 
at the general valuation oi the land (ibid , s 2 (3), as amended bv the 
.Revenue Act, 1911 (1 A 2 Geo 5, c 2), s. 2), and by the Finance Act, 
1912 (2 & 3 Geo 5, c 8), ti 10). 

(a) the trausler on sale of any separate tenement, flat, or dwelling m a 
buildmg used loi the purpose ot separate tenements, flats, or dwellings is 
not an ” occasion ” (Finance (1909-10) Act, 1910 (10 Edw 7, e 8 ), s 11) 
As increment value duty is a stamp duty (Finance (1909-10) Act, 1910 
(10 Edw. 7, c. 8 ), s 3 ( 6 )), it is submitted that this expression bears the 
same meaning as in the Stamp Acts, as to which see pp 700 cl seq., pod 

(It) An “interest’' in relation to land is defined as including any 
undivided share m a fee simple in possession and a ieversion expectant on 
the doteimmation of a lease, but as not including any other mteiest in 
expectancy, or an meumbiance, or a fixed charge, m any purely meorpoieal 
hereditament, or any leasehold mtoieet under a lease fm a term of years 
not exceeding fourteen (Finance (1909-10) Aet, 1910 (10 Edw 7, e 8), 
s. 41). The grant of a lease of any such sepai ate tenement, flat, or 
dwelling as is referiod to m note («), supja, is not an “ occasion ” (ibnl , 
s 11). In legal understanding it “ extondeth to estates, lights and Idles 
that a man hath ot, in, to, or out of lands ” (Co. Lif t 345 b), and see titles 
Landlord and Tenant, Vol XY11T, p 372, note (d) , Sale oe Land 
An interest m land must be such as to affect the land dnoetly (Aiftee v. 
Haute (1878), 9 Ch. I). 337, C. A ). A leveisron expotunt on the delei urina¬ 
tion ol a lease of which nmety-nme years are unexpnod is not an interest 
for the purposes of the chaigo of inclement value duty (Gomimsmoneis’ 
Rules under the Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 3 (2), (3). 
r. 1 (6) (St at. R. & 0., 1910, p 395)) For definitions of “ incnmbianee ” 
and “ fixed charge,” see note (d), p. 550, ante 

(c) A lease includes an undeilease and an agreement for a lease or under¬ 
lease, but does not include a term of yeais created solely for the purpose of 
securing money until the term becomes vested in some person fiee from an 
equity of redemption (Finance (1909-10) Act, 1930 (10 Edw. 7, c. 8 ), s # 41) 
In the case of copyhold land held for a life or lives, or for years wlieje the 
1 enaut has not a right of renewal, the copyholder’s interest is regarded as a 
leasehold interest (ibid , g 40 (2)). As to leases generally, see title Land¬ 
lord and Tenant, Vol. XVIII., pp. 331 et seq. 

(d) The tern of a lease includes any period for which it may be renewed 
m pursuance of an enforceable covenant for renewal contained in the lease 
itself (Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8 ), s. 41). As to what 
covenants for renewal are enforceable, see title Landlord and Tenant, 
Vol. XV1IT., pp. 461 et seq. 
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the deceased within the meaning of the statutes imposing estate 3bot - 3. 
duties (e); and Increment 

(3) Where the fee simple of the land, or an interest in the Value Duty, 
land, is held by any body corporate or unincorporated) in such a 
manner or on such permanent trusts that the land or interest is 
not liable to death duties, on the 5th April, 1914, and in every 
subsequent fifteenth year (g). 

(in.) Assessment and Collection of the Duty. 

1092. On the occasion of a transfer on sale of land or of a Presentation 
statutory interest in land (h), or on the grant of a lease (i) for a of P artlcula18 
term of fourteen years or more, the transferor or lessor (/.), as the 
case may be, or the secretary or other accountable officer (/) of the 
body, wheie the land is held by a body corporate or unincoiporate, 
must present to the Commissioners of Inland Kevenue the instru¬ 
ment or reasonable particulars of the instrument by which the 
transfer or lease is effected or agreed to be effected (m). 

(e) See title Estatk and Other Death Duties, Yol XIII., pp I83etseg, 

The passing on death of a lease of any such separate tenement, flat, or 
dwelling as is referred to m note (a), p. 558, ante, is not an “ occasion ” 

(Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s. 11) 

(/) The expression “ body unmcorporate ” is defined by the Customs and 
Inland Revenue Act, 1885 (48 & 49 Viet e. 51), 8 12 ; see note (A), p. 734, 
post). The definition is adopted for the purposes of the charge of the dnties 
on land values by the Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 0 
(a) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), 88. 1, 6 Duty on any 
Buoh periodical occasion (see ibid , s. 6) is not payable by such a body 
where the interest held by it is only a leasehold interest m any such 
separate tenement, fiat, oi dwelling (ibid , s. 11) 

( h) See definition of “ interest,” note (b), p 558, ante 
(t) Including an agreement ior a lease or an underlease, see note (c), 
p 558, ante In the case of an agreement for a transfer to be followed 
shortly by a conveyance, the statutory regulations do not require the 
agreement to bo presented, but they do require it in the case of on agree¬ 
ment for a lease (Commissioners’ Rules under the Finance (1909-10) Act, 

1910(10 Edw 7. c. 8),s 4;r 7; (Stat. R &0 1910, p 389)). 

(it) “ Lessor ” includes an underlessor and the person entitled tor the 
time being to the reversion, whether freehold or leasehold, expectant on 
the determination of the lease, but it does not include any person who 
joins m the execution of the instrument by which the lease is effected for 
the puipose of conveying an estate vested in him as a trustee or an 
incumbrancer, or of acknowledging the receipt of the consideration money, 
or of giving consent The expression “ transferor ” does not include a 
person who joins in the execution of an instrument of transfer for a similar 
purpose (Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s. 41) 

(l) “ Accountable officer ” means every chambeilain, treasuier, bursar, 
receiver, secretary or other officer, trustee or member ol a body corporate 
or unmcorporate, by whom the annual income or profits of propci ty in 
iespect whereof corporation duty is chargeable is received, or in whose 
possession, or under whose control, the samo may be (Customs and Inland 
Revenue Act, 1885 (48 & 49 Viet. c. 61), s 12 ; which appears to be incor- 
porated by the Finance (1909-10) Act, 1910 (10 Edw. 7j c. 8), s. 6 (2), (3)). 

As to “ corporation duty,” see pp. 734 el seq., post. 

(m) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 4 (2). ]3ut presen¬ 
tation is not required where the property leased is a separate tenement, 
flat, or dwelling m a building used for such flats, sepaiate tenements, or 
dwellings, or on the transfer on Bale of any such lease, or where the Com¬ 
missioners have made arrangements for obtaining the necessary particulars 
through any regiatry of lands, deeds, or title (ibid., ss. 4 (5), ll). 
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The Commissioners may make regulations as to the mode in 
which any instrument or particulars are to be presented to them (»)> 
and if a transferor, lessor, or accountable officer, as the case may 
be, fails to present the instrument or particulars in accordance with 
such regulations, he is liable on summary conviction to a fine not 
exceeding £10, and to pay interest at the rate of £5 per cent, 
per annum on any duty ultimately found payable by him as from 
the date on which the instrument has been executed (o). 

1093. Where the occasion is the transfer of the fee simple of the 
land, the site value of the land on the occasion is to be calculated 
from the consideration for the transfer taken as the total value of 
the land ( p). 

Where the occasion is the grant of any lease of the land or 
the tiansfer on sale of any interest less than the fee simple in 
the land, the value of the fee simple is first to be ascertained on 
the basis of the consideration for the grant or transfer, and the 
value thus found is taken as the total value (q) 

If on any sale or grant of a lease the consideration foi the 
transfer or lease is a periodical money payment, the Commissioners 
may assess the consideration at such sum as appears to them to 
be the capital value of the payment (r); and, where part of the 

(ji) These have been made m No 665 of Rtat R & 0 ,1910, p- 589 

(o) Finance (1909-10) Act, 1910 (10 Edw 7, e fi), s 4 (2) An appeal 
lies to quaitci sessions against a. coimction imdci tin* piovisum As 
to appeals to quaitei h'ssioiis, see title Maoistk \ res, Yol XIX , pp 642 
ft seg The furnishing of any false statement, with xleiencc to any duty 
uudei the Finance (1909-10) Act. 1910 (10 Edw 7, c 8). is made an oflence 
punishable on summaiy conviction with six months’ lmpiisonment undei 
ilitd , r 94 As to pioceedmgs m com ts ol summary junsdiction, see title 
Maoihtkates, Vol XIX,pp 5S9 et srq As to liability when* the particulars 
luinished axe inaci mate thiough caielessness or neglect without fund, see 
A ~6 v Till, [19101 A C 50 Fioceedings lor the iccoveiy of the penalty 
»<in only be commenced by order of the OommisHioneis, and must be 
taken m the name ot an official or in the name ol the Attomev-ttenoral 
(Inland Revenue Regulation Act. 1800 ( r »:i A 51 Viol e 2l),s 21(1)) No 
lime is fixed eithei by the Finance (1909-10) Act, 1910 (JO Edw 7, c 8), 
oi by the statutoiy icgulalions, on the e\pnation of winch lailuio to 
pieseut the liistimuoiit on the pailiculais would lendei the transleior or 
lessor liable to the pen dty 

(p) Finance (1009-10) Act, 1910 (10 Edw 7, o 8), s 2 (2) (a) Foi the 
deductions to be made tiom total value m oidei to amve at the site value, 
Bee pp 550, 551, ante 

( q ) Finance (1909-10) Act, 1910 (10 Edw 7. c 8), 8 2 (2) (b) No claim 
1o be allowed a deduction for the, pmposc of iscertaining the site value 
can be admitted if it 18 one which might have been, but was not, made 
w hen the ongmal site value of the land was being ascertained (ibid , s 14) 
Foi the deductions to be made from total value to arrive at the site value, 
fc< e pp 550, 551, ante 

i?) The following decisions under the Stamp Act, 1891 (54 & 55 } 7 icl 
<’ .59) (hoe pp 700 et sag, pos/), seem to be applicable hex- -—The eon- 
sideiation for the sale may be m wholo or m pait a debt duo to the 
pun baser {Scottish Equitable Life Society v. Inland Revenue, ('ommissioners 
(1891), 52 $c L R 77), aDd, even if the debt is a bad debt, the whole is 
to be nn hided in the consideration {Inland Revenue Commissioners v North 
British Red Co (1901). 4 F (Ct. oE Ross ) 27) The lent payable on an 
assignment of leaseholds is not ordinarily consideration foi the sale (Swayne 
v. Inland Ruenne Commissioners, [1900] 1 Q B 172, C. A.) ; but wheie 
laud subject. v o tithe was sold m consideration of alump sum and an annual 



Part IV.— Duties on Land Values. 


consideration consists of a covenant or undertaking to discharge Swjt.j. 
any incumbrance, or a lease has been granted at a nominal rent Increment 
subject to any covenant to erect buildings or to expend any sums Value Doty, 
on the property, they may add to the consideration for the transfer 
or grant such sum in respect of the covenant or undertaking as 
they think just (s). 

1094 Where the occasion is a death, the increment duty then Assessment 
chaigeable is collected as if it were estate duty (t) , but where ondeath * 
any land or an interest m land is property passing to the personal 
representative by virtue of his office (a), such representative must 
deliver an account setting forth the particulars of the increment 
value m respect of the property (a). On the occasion ot a death 
and whon the foe simple is property passing on such death, the site 
value is to be calculated from the principal value of tho land as 
ascertained for the purposes of estate duty, such principal value 
being the maiket price of the land at the death of the deceased, 
subject to a special deduction on account of any depi eciation in 
value arising by reason of the death (l >), and, where anv interest in 
the land is pioperty passing on the death, the site value is to be 
calculated from the value of the fee biiuple of the land on the basis 
of tire ptincipal value of the inteiest as so ascertained (<•) 

1095. In the case of inclement value duty chargeable in respect Increment 
of land or an interest in laud held by a body corpoiate or uum- 
corporate, the site value m this case being calculated with reference corporate or 
to the statutoiy “total value ” of the land(</), the duty is assessed umncor- 
upon tho account delivered uudei the Customs and Inland Eevenue P° rBlebodlW ' 
Act, 1885(c), in the year 1914 and m eveiy subsequent fifteenth 
yeai. The account sent in for the purposes of the charge of 
i or poration duty in theae years must contain paiticulars of the 
inclement value of the land as on the preceding 5th April(/). 

pu\ mo it to vendors and then assigns who undertook to pay the tithe, the 
annual payment was hold to he pant o) the consideration (Martin v Inland 
Revenue Conuiii.^mins (1904), !M L T 453) The consideration may oou- 
hiht oi, min aha the amount ol tho debts, liabilities and expenses ol the 
vemloi (J.oid Advocate. \ lirmc I Vain Boaid (1905), 13 Scots Law 'Limes, 

582) It, may include money payable contingently ll the sum payable is 
asteitamable {l udetqiouml Blechic Railways v Inland Revenue Commis¬ 
sioners, [1900J A C 21) 

( fc ) Finance (1909-10) Act,, 1910 (10 Mw 7, c 8). ft 32 For the 
analogous provision tor the ascertainment of the total \alue ol land at the 
time oi the grant oi a lease for the purposes ol the charge ol io\ eision duty, 
see p 572, post The determination ot the (’omnussiom is may be appealed 
against, soe p 582, pod 

(t) Finance (1909-10) Aet 19l0(10Edw 7,e 8), s 5 As to estate duty, 
see title Estate axi> Othbk Death Duties, Yol Allf, pp 183 et seq. 

(u) Re Hadley (1908). 25 T L ft. 44, (' A 

(4 Finance (1909-10) Aet, 1910 (10 Edw 7,e 8),s 5. 

(h) Ibid , ss 2 (2) (c), (it) (2) 

(e) Ibid , e 2 (2) (c). Foi the deductions to bo made from total value 
to arrive at the site value, see pp. 650, 551, ante. 

(d) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 2 (2) (d). For the 
deductions to be made from total value to amvo at the site value, beo 
pp 550, 551, ante. 

(e) 48 & 49 Yiot. c 51, s. 15; see p. 562 ,post. 

(/) Finance (1909-10) Act, 1910 (10 Edw. t, r 8), a. 6 (2). An 
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Where such an account is due, the body and the accountable 
officer wilfully neglecting to send it in are liable to a penalty equal to 
10 per cent, upon the amount of the duty payable on the pioperty (g). 

When it is sent in, the Commissioners are required to assess 
the duty on it, but they may before doing so call for the 
production of any books or documents necessary to enable them to 
verify the accounts (g). 

1096. When the increment value of the land has been ascertained, 
deductions are allowed from the total amount of ( 1 ) a sum equal to 
10 per cent, of the site value of the land on the last preceding 
occasion for the collection of increment value duty, or equal to 
10 per cent, of the original site value of the land if no occasion 
for collection of the duty has previously arisen (h) ; and ( 2 ) any 
sum or sums paid to a rating authority (t) in respect of any 
increase in the valuo of the land due to any improvements made 
or any other action taken by the authority (j). 

1097. The charge for increment value duty is raised on the net 
increment value thus arrived at, and from this charge all sums 
paid or deemed to have been paid for duty on previous occasions 
are deducted. This net charge is the duty payable on the occasion 
of the transfer on sale or passing on death of the fee simple of any 
land, or on any periodical occasion in the case of the fee -simple of 
land held by a body corporate or umncorporate (k) 

1098. In the case of the grant of a lease or the transfer on sale 
or pah sing on death of an interest less than the fee simple, or on 

account must be seut m tor increment value dul y even where no account 
is required from the body corporate or umncorpoiate in those years because 
of its exemption flora corporation duly (Finance (1909-10) Act, J‘H(> 
(10 Edw 7, c 8), s 0 (2)) For exemptions from corpc-iation duty, see 
pp. 735, 736, post But no account foi increment value duty need be sent 
in on any periodical occasion on whieh no duty falls to be collected (Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8). s 6(5)) For the bodies exempted 
from'increment value duty, see pp 567, 56b, post 
(q) Customs and Inland Revenue Act, 1885 (48 & 40 Viet, c 51), s 18 , 
Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 6 (3) The mcioment 
value duty cannot be assessed unless the account is sent in (Re New 
University Club's Estate Dufy (1887), 18 Q B D 720); but tbe Commis¬ 
sioners may compel the delivery of an account by the defaulting official or 
body; see Crown Suits, etc Act. 1865 (28 A 29 Viet c. 104), s 55 
(Ji) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 3 (5) But no 
remission is made under this head which would make the inclement value 
on which duty was remitted during the preceding period of five years 
exceed 25 per cent, of the site value on which the allowance is calculated 
(ibid.). 

(*) “ Rating authority ” means any body which has power to raise a 
rate or administer money raised by a rate tho proceeds of which aie 
applicable to public local purposes, and which is leviable on the basis of an 
assessment in respect of the yearly value of propexty (ibid , s 35 (2)) 

(?) lbul., s 36 The mciement value duty on tbe amounts allowed 
under both these heads is, for the purpose of the collection of the duty on 
subsequi nt occasions, deemed to have been paid (ibid , ss 3 (5), 36) 

(k) lbul 's 3 (1), (2). Where the occasion is tho passing on death of 
settled land in which the deceased or any other person had an interest 
ceasing on tbe death of the deceased, increment value duty is collected as 
for an intoiest corresponding to that which is the subieet of the settlement 
(ibid., 9. 3(4)). 
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any periodical occasion in the case of such an interest held by a 
body corporate or unincorpoiate, such a proportion of the duty is 
payable as the interest winch is the subject of the charge bears to 
the whole fee simple of tin* land (7). 

The Commissioners mav make rules to determine this pro¬ 
bation (w?), and they may m charging the duty on any occasion 
make such allowances as they think just m respect of any payment 
of reversion duty, wlieie the benefit on winch reversion duty was 
paid is shown to them to bo identical with the increment value on 
which increment value duty is charged (a). 

1099 Increment value duly is collected as a stamp duty at the 
rate of T1 for every complete JC5 of increment value charge* iblo (o). 

(xv) Rruireiy of the Duly 

1100 Where the occasion of charge is the transfer on sale of 
land or the grant of a lease of land, the duty is" payable by I be 
transforoi or grantoi as the case may be, and any conti act 
for the payment by the transferee or lessee of the duty, or of any 
expenses incurred in connection with the payment or assessment of 
duty, is void(p). 

The duty is assessed on the presentation of the instrument of 
transtor or lease and becomes a debt due to tbe Crown from 
the transferor or lessor (q) Any duty so assessed is, for the 

(I) Finance (1909-10) Act, 1010 (10 Edw 7, c 8), s 3 (3). The 
amount of uunment value duty to be collected on the occasion of 
the grant oi a lease or transfer on sale or passing on death, of 
any interest m land, or on any periodical occasion m tbo case of 
an'interest, m land held by a body coipoiale or unincorporate, is one-filth 
oi the inclement value oi the land atte* deducting irom that one-fifth 
one,-filth ol the m< lernont value on the lad, occasion (if any) on which duty 
was paid in inspect of the interest under icvievv (Commissioners' Rules 
undei the Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 3, r 3(1) 
(St,at R & O , 1910, p 395)) 

(tn) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 3 (3). By these 
rules the piopoitum is defined as “ the ia1io of the present value of an 
annuity for the teira oi the mfeiest under leviov. to flic present value of the 
same annuity in perpetuity ” (Commissioners’ Rules under the Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 3, r. 1 (l) (Stat R. A 0 , 1910, 
p 393)) The “ term of the interest ” means: (a) Where the interest 13 an 
interest in possession, a term equal to the residue ot the interest tor tbe 
time being outstanding, and (b) where it is a reversion expectant on the 
doteiinitiation of a lease, a toim equal to the term ot the reveision 
deferred lor the penod ot the outstnhding term of the lease (ibul , 
r, 1 (2)) The calculations for the purpose oi ascertaining the proportion 
are based on the 4 per cent tables for the imrcha.se oi leases, estates, and 
annuities (ibid , 1 1 (4)) 

(«) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 14 (4) A corre¬ 
sponding allowance is made on the assessment ol reversion duty m respect 
oi any part of the value ot the benefit chargeable which was already 
charged with inclement valuo duty , see p 572, post 

( 0 ) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), ss l, 3 (0). 

(p) Ibid, s 4 (1), as amended by the Revenue Act, 1911 (1,& 2 Geo. 5, 
C 2), R. 1 

(q) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 4(4). Tbe Commis¬ 
sioners may require security to be given lor tin) payment of the duty, and, 
where such security is required and not furnished, the instrument will not 
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purposes of future collection of the duty, deemed to have been 
paid (r). 

1101 . An instrument which is required to be stamped with the 
increment duty stamp is not regarded as duly stamped within the 
meaning of the Stamp Act, 1891 (s), uuless it bears the appropriate 
duty stamp indicating that it has been presented tor assessment of 
the duly (()• 

1102. The Commissiom rs may make iemulations for the payment 
by instalments of the duty payablo in the case of any lease or 
transfei on sale, where the consideration is in the form of a 
periodical payment, and tliese legulations must provide for the 
remission of any instalment which has not fallen due at the time 
the lease is determined (a). 

1103 Wheie any duty has been paid, and the transaction m 
l©sport of which it was paid has subsequently not been earned 

be stamped with the inclement value duty stamp (Finance (1909-10) Act, 
1910 (10 Edw 7, c 8), s t (3), (’ointnisMoneis’ Rules under the Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 1, ir 14, 10 (Htat R A O , 1910, 
p 389)) 

(t) Finance (1909 10) \«t, 1910 (10 Edw 7. c 8), s 4(4) Rut this does 
not apply wheie duty paid has been repaid because ot the tiansaction in 
respect of which it had been paid not having been earned into execution, 
or where the duty being payable by instalments on the grant of a lease the 
lease is determined helore all the instalments have lallen due (ibid , 
s. 4 (5), (6) ) 

(s) 54 & 55 Viet c 39, s 14, hoc pp 700 et t>eq , pod 

( t ) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 4 (3) 

(a) Ibid , s 4 (5) The regulations (see Commissioners’ Rules under 
ibid , s 4 (8t.it R \ O , 1910, p 389), r 16) provide that in such a case 
the Commissioners may, if they thmk fit, allow payment of the duty 
assessed to he made by instalments in accordance with the following 
lules.— 

1 Where the consideration consists wholly of a periodical payment, 
the duty is payable by five equal annual instalments, and the fust instal¬ 
ment' falls due one year aftei the date of the giant of the lease or the 
transfer of the interest, and the subsequent instalments on tbe same date 
m each successive year 

2 Where the consult i ations consist partly of a lump sum payment and 
partly of a periodical payment: 

(1) At the date of the grant or transfer an amount is payable bearing to 
the whole duty to be collected the same propoxtion as the lump sum beais 
to the present total value ol the consideration calculated on the 4 per cent, 
tables 

(2) The balance is payable by, instalments of the same amounts and at 
the same times as if the periodical payment constituted the whole of the 
consideration, and the balance were the whole of the duty to be collected. 

3. In any case in which the peison liable to the payment of the duty 
may and does elect to pay it by instalments, he must furnish security to the 
satisfaction of the Commissioners for the payment of the whole amount of 
the duty payable. 

4 If any person, on being required by the Commissioners to furnish such 
security, fails to do so within two months, he forfeits his right to pay the 
duty by instalments and the whole of the duty is deemed to be due on the 
expiration of two months from the date on which notice was given by the 
Commissioners of their requirement. 

H. If any instalment remains nnpaid for a period of thirty days after it 
falls due, or if the person liable to the payment dieR or becomes bankrupt. 
the whole balance of the duty becomes forthwith due and payable. 
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into execution, fclie transferor or lessor may within two years after 
payment- apply to have the duty repaid (b).' 

1104 Where the occasion of charge is the passing on death of the 
land, and it passes to the personal representatii e as such (c), the 
duty is payable out of the interest in the land in exoneration of the 
rest of the deceased’s estate (cl). Iu the case of land not so passing, 
the duty is payable by the person or persons beneficially entitled (e). 
Except as against the land on which the duty is assessed, the 
Crown’s claim for the duty ranks pan passu with the claims of the 
other creditors of the deceased (j ) 

1105. The duty assessed periodically m inspect of land held by 
a body corporate or unincoiporate is payable by the body or by the 
accountable oificor (;/), and the lattei may retain any duty paid b? 
him from any property of the body which comes into his hands. 
Kvoiv body and evuy accountable officer of a body who wilfully 
neglects, for the space of twenty-one days alter it becomes payable, 
to pay any duty is liable to a penalty of 10 per cent on the amount 
of the unpaid duty and a like penalty for every month thereafter 
that the neglect continues (//). The dntv is payable immediately 
after assessment, but, it the body corporate or unmcorporate so 
desire, it may be paid by fifteen equal yearly instalments (i). 

(v ) Exemption i 

1106 The duty is not charged on the following classes of land :— 

(1) Land oi any interest m land held by or in trust for Hih 
M ajesty oi any department of Government, and including any 
pan of the increment value of any land which a statutory company is 
required under the provisions of anv lease or agreemont to pay over 
to His Majesty or h> any person on behalf of His Majesty or of any 
department of Government (h); 

(b) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 4(6). The applica¬ 
tion must he m wilting and accompanied by a statutory declaration setting 
forth the circumstances under which the repayment is claimed In case 
ot payment by instalments, the two year* begin to run from the date on 
which the last instalment was paid (Commissioners’ Rules, made under 
ibid , s 4 (Stat R & 0,1910, p 389), r 17) 

(c) That is, in his character as executor; see title Estate and Other 
Death Duties, Vol XIII, pp 219, 220 

(d) And not, as m the case of leaseholds passing to the executor, out of 
the residualy personal estate, see lie Oalverhousc, Cook v. Culverhouse, 
[1890] 2 Ch 251; and see title Estate and Other Death Duties, 
Vol XIII., p 219 

(e) Berry v Gaukroger, 11903] 2 Ch 116, C A ; and see title Estate 
and Other Death Duties, Vol XIII, p 221 

(f) Finance (1909-10) Ait, 1910 (10 Edw 7, <• 8), * 5 

(9) Ibid , s 6 (3), embodying the Customs and Inland Revenue Act, 1885 
(48 & 49 Viet c 51), ss 16, 18 The duty is a first charge on all the pro¬ 
perty of the body m respect whereof it is payable (Finance (1909-10) Act, 
1910(10 Edw 7, c 8), s 6 (3)), embodying the Customs and Inland 
Revenue Act, 1885 (48 & 49 Viet c 61, s 14) 

( h ) Customs and Inland Revenue Act, 1885 (48 & 49 Viet c 5l), s. 17 (2). 

(t) And notwithstanding that the assessment may be appealed against 
(Customs and Inland Revenue Act, 1885 (48 & 49 Viet, c 61), s 18 (3); 
Finance (1909-10) Act. 1910 (10 Edw 7, c 8), s 6 (3)). 

(fc) See Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s 10 (l)s 
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(2) Land or way interest in land held by or on behalf of a rating 
authority, or any statutory combination representative of two or 
more local or rating authorities (l ); _ 

(8) Agricultural land, so long as the land has no higher value 
than its value for agricultural purposes only, but treating as value 
for agricultural purposes any value of the land for sporting 
pui poses or other purposes dependent on its use as agricultural 
land, except where the value for these other purposes exceeds the 
agricultural value (m); 

(4) Any agricultural land which immediately before the occasion 
for charge and for twelve months previously lias been occupied 
and cultivated by the owner (u'), and the total extent of which, 
together with any other land belonging to the same owner, does 
not exceed fifty acres, and where the average total value (o) of 
the whole land owned does not exceed £75 per acre, hut this 
exemption does not extend to land which is occi. pied with a dwelling- 
house assessed to income tax under Schedule A at moie than 
£30(p); 

(5) Land which is the site (q) of a dwelling-house, and which 
immediately before the occasion for chaige and for twelve months 


Revenue Act, 1011 (1 Coo 5, c 2), s 6; Coombrr v. Bnks Justice* (1883), 
9App Gas. 61, Brown v Smith (1901), 39 Sc L It 20 The duty winch 
would have been chargeable li the laud were held by a pnvate individual 

is, for the purposes oi the collection of duty on future occasions, deemed 
to have been paid (Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 10 (1); 
Revenue Act, 1911 (1 & 2 Geo 5, c 2), s 6) The exemption does not 
extend to the pnvale estate* of the Sovereign (Grown Private Estates Act, 
1802 (25 & 26 Vitt c 37), s 8, Grown Pnvate Estates Ad, 1873 (36 & 37 
Viet c. 61), s 1), and Bee title Constitutional Law, Vol VII, pp 276, 
277 

(l) Finance (1909-10) Act, 1910 (lOEdw 7, c 8),s 35(1) For definition 
of “ lating authority,” see note (i), p 562, ante The inclement value duty 
which, but for the exemption, would have been payable, is, tor the purposes 
oi the collection of the duty on future occasions, deemed to have been 
paid (Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 36 (1)) Notwith¬ 
standing the exemption granted to land held by a rating authority, the 
regulations of the Commissioners require that, on any conveyance on sale 
or lease lor a term exceeding lourteen years ot the land, the instrument 
of transfer or grant shall be presented for stamping , see p. 560, ante. 

(to) Finance (1909-10) Act, 1910 (10 Edw 7,c 8), s 7; and for a definition 
of “ agriculture,” seenote (q), p 561, ante The other purposes referred to 
would, it is submitted, cover any cultivation of the land otherwise than 
for a profit m the ordinary course of husbandry; see Meux v. Cobley, 
[1892] 2 Ch. 263; Bruce v. Burfon (1900), 4 Tax Gas 399; see, further, 
note ( t ), p 667, post 

(n) For Ihe definition of “ owner,” see Finance (1909*10) Act, 1910 
(10 Edw. 7, c. 8), s 41; and see note (c), p 664, ante. In the application of 
Ihe Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 8, “owner ’’ mcludeB 
a person holding land under a lease which was originally granted for 
fifty years or more. But where exemption is granted to an ownor'as so 
defined, this does not extend to prevent the collection of the duty so far as 

it. is payable in respect of any other mterest in the land (ibid., s 8 (4) (a)). 

(o) For definition of " total value,” see p. 660, ante. 

(p) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 8 (2); and see title 
Income Tax, Vol. XVI, pp. 619 et eeq. ; see, iurther, note (<), p. 667, post 

(q) The “site” includes any offices, courts and yards, and gardens not 
exceeding one acre in extent occupied together with the dwelling-house 
(Finance (1909-10) Act. 1910 (10 Edw. 7, c. 8), s 8 (4) (b)). 
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previously has been occupied by the owner (r) as his residence, and 8BOT - 3 - 
provided the annual value of the house as assessed to income tax («) Increment 
does not exceed in the case of a house—-(a) situated in the Adminis- Value Duty, 
trative County of London, ^40; (b) situated in a borough or urban 
district with a population according to the last published census 
of 50,000 or upwards, d626, (c) situated elsewhere, dBIG (t) ; 

(6) Land held by a statutory company (a) for the purposes of statutory 
its undertaking, which cannot be appropriated by the company ®° m P aDles ' 
except to these purposes (b) ; but the duty which might but for this 
exemption have been charged is not deemed to have been paid ( c ). 

If the company is under its lease or agreement required to 
pay over any part of the increment value to His Majesty or any 
Government department, the increment value is regarded as 
arising in respect of land held by the Crown [d) ; 

(7) Land, or any interest in land, held by or on behalf of Chanties, 
any governing body constituted for charitable purposes ( e ), in 

(r) For definition of “ owner,” see note (c), p 554. ante, which in tins case 
also includes a person holding under a lease originally granted lor a teim ol 
lifty yoars or more; but here, too, if exemption is gi anted to a person 
lioldiug under such a lease, a person liable on account of any other mteiest 
held m the land continues liable to pay the duty eonespondmg to his 
mtoiest (Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s 8 (4) ) A 
revoision expectant on the determination of a lease of which ninety-nine 
yoais are unexpirod is tieatod by the regulations ol the Commissioners as 
not having an interest chargcablo with duty (Commissioneis' llules undei 
the Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 3 (2), (3) (Stat R & 0 
1910, p 395), r 1 (6)) 

(s) See title Income Tax, Vol XVI, pp 019 et scy 

(t) Finance (1909-10) Act, 1910 (10 Edw 7, e 8), s 8 (1) Any duty 
remitted under either of the heads of exemption (3), (4), or (5) (see p 550, 
ante, and the text, supra) is, for the purpose of the collection ol the 
duty on future occasions, deemed to have been paid Notwithstanding the 
exemptions granted, the Commissioners require any instrument ot transfer 
of an mteiest in the land, or of a grant of a lease for a term exceeding 
fourteen years, to be presented to them for stamping (Commissioners’ 

Rules under the Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s. 4 tStat. 

E. & O. 1910, p 389), r. 10) 

(a) A “statutory company" means any railway company, canal com¬ 
pany, dock company, water company, or other company lor the time 
being authorised under any special Act to construct., work, or carry on 
any lailway, canal, dock, water, or other public undertaking, and includes 
any person or body of persons so authorised (Finance (1909-10) Act, 1910 
(10 Edw. 7. c 8), s 38 (4)). 

(b) But the exemption covers land which is intended to bo ultimately 
appropriated for the purposes ot the company, although temporarily used 
for other purposes {ibid., a 38 (1)) 4s to'landa falling within this category, 
see Hooper v. Bourne (1880), 5 App. Cas. 1; Bayley v. Oieat Western Kail. 

Co. (1884), 26 Ch. D 434, C. A. 

(c) It cannot, therefore, be claimed as a deduction when an occasion for 
charge of the duty arises after the land has been sold or ceases to be held by 
the company. 

{d) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 38 ; Revenue Act,, 

1911 (1 & 2 Geo. 5, c. 2), s 6 

(e) Such a body includes any person or body of persons who have the 
right of holding, or any power of government of, or management over, 
any property appropriated for charitable purposes (including property 
appropriated for the purpose of any of the military or naval forces of the 
Crown), and includes any corporation sole and all universities, colleges, 
schools, and other institutions for the promotion of literature, science, or 
art (Finance (1909-10) Act, 1910 (10 Edw. 1, c. 8), s. 37 (1) ). For the 
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respect of the periodical charges of duty which would be payable by 
it every fifteenth year as a body corporate or unincorporate. The 
exemption applies only while the land is occupied and used for the* 
purposes for which the body was constituted (/). It extends also 
to land, or any interest in land, held by a registered society (g), or 
by an incorporated company if the company is by its memo¬ 
randum or Act precluded from dividing any profit amongst its 
members (h); or 

(8) Land, or any interest in land, held by a body corporate 
or unincorporate is exempt fiom liability to the periodical charge 
for increment value duty, wheie the land is land fide used tor the 
puiposes of games or other recreations and without any view to the 
payment of a dividend or profit out of the revenue derived from 
it it). 

Sub-Sfcx 2 —As a Capital Charge on Minerals. 

(l) Definition 

1107. Where minerals are liable to increment value duty as a 
capital charge, the assessable increment value is the amount, if any, 
by which the capital value of the minerals at the time when the 
occasion for charge arises exceeds the original capital value of the 
nnnei uls(fr) 


meaning of “ chantablo purposes,” see titles Charities, Vol IV , p 209, 
note(u), Imomf Tax, Vol XVI, pp 620, 630, Re Donald, Moore v. 
fiomuhit, 119091 2 Cli 410; R v Special ('ommiksioncn of Income Tux, 
Ex parte Esset Hall (1911), 27 TLB 466, 0 A ; and see titles Literary 
ani> Scientific Institutions, Vol XIX , pp 204 et seq , Kates and 
Rating, pp 21, 22, ante Lor the meaning of “ appropriated for the 
promotion of science,” see title Cftakities, Vol IV , p 208 
{f) Finance (1909-10) Act. 1910 (10 Edw 7. o 8), 8. 37 (1) 

(q) The twin “ registered society ” irn ana any society oi body of persona 
which is registered, or whoso rules are certified or registered by a legistrar 
of friendly societies in pursuance of any Act of Parliament, and who by its 
rules makes provision for the benefits set out in the Fnendly Societies Act, 
189b (59 & 60 Viet, c 25), s 8(1), and where the contract between the 
society and the member is of a nermanent character (Finance (1909-10) 
Act, 1910 (10 Edw 7, c 8), s 37 (2)) As to such registeicd societies, see 
titles .Building Societies, Vol III, pp 321 et sc q , Friendlv Societies, 
Vol XV, pp 119 et seq , Industrial, Provident , and Similar 
Societies, Vol XVII, pp 1 et nq , Work and Labour 
(ft) Finance (1909-10) Act, 1910 (10 Edw 7, o. 8), s 37 (2) 

(i) Ibid , s 9 In this case the Commissioners must be satisfied that the 
land is used for games or other recreations under some agieenient with the 
owner which as originally made could not be determined for a period of at 
least five years, or under othei circumstances which render it probable that 
the land will continue to be so used 'The duty i emitted is not, for the 
purposes of the future collection of duty, deemed to have been paid {ibid ). 

(ft) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 23(1) For defini¬ 
tions of “ capital value ” and “ original capital value,” see p 652, ante. 
The assessable capital value may be the full value of the minerals where the 
proprietor of tlie minerals in his return made for the purposes of their 
valuation djd not specify the nature of the minerals and give an estimate 
of their capital value (ibid , s 23 (2)). The duty is not chargeable upon 
minerals which are the subject of a mining lease or are being worked (ibid., 
s. 23 (2) (3)) For definition of “ mineials,” see note (e), p 579, post. 
As to the severance of minerals from the ownership of the surface, see 
title Mines, Minerals, and Quarries, Vol. XX., pp. 506,550. 
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(li) Occasions of Charge. 

* 1108. The duty is to be collected on the same occasions as in the 
case of ordinary land (l), except that the grant of a mining lease is 
not an occasion on which the duty is to be charged (in). 

(in) Assessment and Collection of the Duty 

1109. The duty is assessed and collected at Lhe same rate as in 
the case of the corresponding charge on land, and subject to the 
same provisions as to deductions, allowances, abatements and 
exemptions (»). 

Sub-Sfct 3 —As an Annual Charge on Minerals (o) 

(l) Definition 

1110. Annual increment value duty is the charge levied on tho 
amount, if any, by which the rental value of the right to work 
minerals and of the mineial way]eaves m' the preceding 
woiking year exceeds two twenty-fifth parts of the original capital 
value of the minerals, or, wheie inclement value duty as a capital 
sum has been collected on the lmueials, exceeds two twenty-tilth 
parts of the capital value of the minerals on the last occasion on 
which the duty was so collected (p) 

It is not chargeable on minerals which, on the 30th April, 
1909, weie the subject of a mining lease or were being worked by 
the piopnetor, or on minerals which are not the subject of a mining 
lease or being worked (5) 

(?) Finani i“ (1909-10) A el, 1910 (10 Edw 7, c 8), ss 1, 23 (2), and see 
im 558, r>.)9, unit 

(m) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 22(1) 

In) 1 bid ss I. 23 (2), aud see pp 504 rt seq , ante 

(o\ Finance (1909-10) Act, 1910 (10 Eilw. 7, o 8), s. 23 (4) 

(p) Ibid, s 22(3) Where the miueiaJs are tlie subject of a mining lease, 
the renl ul value is the amount of rent paid by the working leshee in respect 
of the light to woik the mitietak or m respect ot the wayleave, in the last 
woiking veat (ihtd , h 20 (2), and see Beaufort (Duke) v Inland Revenue 
Commi^'ioncis, [1912) 2 K B 281) But if the lessor is liable under any 
Act to pay any sum in respect of iates, the rental value is to be taken as 
what the lent would he if the lessee weie liable for the iates instead of 
the lessoi (Finance Act, 1912 (2 A 3 Geo 5, e 8), s 11 (1) ) Wheie the 
mmeials aie winked by the piopnetoi, the lental value is the sum which 
would have been obtained by him in the last working year if the light to 
woik the mmeials had been leased to a working lessee for a teim and at a 
lent and on conditions customary m the distiiet. and they had been worked 
to the same extent, and m the same mannfer as they weie woxked m the year 
by the proprietoi (Finance (1909-10) Act, 1910 (10 Edw 7, e. 8), s 20 
(2)) The lent is to be taken on the basis of the lessee paying all rates 
in lespect of the minerals, notwithstanding that the propnetor would 
have been liable to pav the rates or some part thereof (Finance Act, 
19K (2 & 3 Geo. 5, o 8), s 11 (2)), If the rent paid exceeds tho rent 
customary m the district, and partly represents a return on expenditure 
ineuired by the piopnctoi which would oidmanly be borne by the leasee, 
the Commissioners may, m assessing the duty, make an allowance for this 
(Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 20 (2)) Jhe working 
year means the year ending the 30th September (f bid, s 24). For 
definition of “ capital value,” see p 552, ante 

( q) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), ss 22 (2), (3) But 
the exemption granted to minerals leased or worked on the 30th April, 
1909, does not apply where the minerals have since that date ceased 
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(ij) Assessment and Collection of the Duly 

mi. The assessment is made on a return which is required tb 
l>e furnished to the Commissioners by every proprietor (r) of 
minerals and by every person to whom any rent is paid in respect 
of the minerals, setting forth the rent paid by the working lessee (s), 
or, where the proprietor himself works the minerals, the rate of rent 
and royalty customary in the district (t). 

Before the charge for duty is assessed on the rental value 
returned, a deduction is mode of any pait of this value which can 
be shown to represent a retain for money expended within fifteen 
years by a lessor in boring or otherwise proving the minerals (a). 

m2. The duty is charged at the rate of £1 for every complete 
£5 of increment value lemaimng after this deduction has been 
made, and is payable at any time after the 1st of January in the 
year for which it is charged (6). 

(in) Recovciy oj the Ihity. 

1113. As soon as assessed, the duty becomes a debt due to the 
Crown from the propnetor of tho minerals if the minerals are 
worked by the propnetor, and in any other case from the immediate 
lessor of the working lessee (c). But if the lessor who pays the 
duty is himself only a lessee of the right to work the minerals or 
of tho wayleave, he is entitled to deduct from the rent paid by him 


for a period exceeding two veins to be the subject of a mining lease or to be 
worked (Finance (1909-10) Act, 1910 (10 Edw 7, c 8), ss 22 (2), (3) ) 

(?) “Proprielor” means the person for the time being entitled m 
possession to the minerals, or to the rents and profits thereof, or any pait of 
these rents and profits, but it does not include a person entitled as lessee 
other than a person entitled to the possession of land compiiscd m a lease 
for any long term of years to which the Conveyancing and Law ot Propci ty 
Act., 1881 (44 & 45 Viet. e. 41), s 65 (as to which see title Real Property 
aud * Chattels Real, p 268, ante), applies (Finance (1909-10) Act, 1910 
(lOEdw 7, c 8), s 24). No deduction may be made in respect of super¬ 
tax (heavfoit (Duke)v Inland Revenue Commissioner!!, [1912] 2 K B 281) 

(s) The “ working lessee ” is the person who is actually working tho 
minerals, or who would have the nght actually to work the minerals if the 
minerals weie worked. As respects wayleaves the term means the person 
who is in actual enjoyment of the wayleave (Finance (1909-10) Act, 1910 
(10 Edw. 7, o. 8), s, 24); for definition ot “ wayleave,” see note (l), p. 580, 
post 

(t) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 20 (3), and form of 
notice and return issued by the Commissioners. Failure to furnish the 
return when called upon to do so involves liability to a penalty not exceed¬ 
ing £50, recoverable in the High Court (ibid ). Knowingly making a 
false return under the Act involves liability on summary conviction to 
six months’ imprisonment with hard labour (ibid , s 94) As to liability 
when the return furnished is incorrect owing to neglect or carelessness, 
see A -C v. Till, (1910] A. C. 50. 

(a) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), 8. 22 (4); and see 
note (/),, p 569, ante 

(b) Finance (1909-10) Ace, 1910 (10 Edw. 7, o. 8), ss. 1, 20 (4). That is, 
the financial year ending the 31st March (Interpretation Act, 1889 (52 & 
53 Viet c 63), s. 22 

(«s) Finance’(1909-10) Act, 1910 (10 Edw. 7, c. 8), ss 20 (4), 22 (5). As 
between the lessor and the lessee, the duty must be paid by the former, 
notwithstanding any contract to the contrary (ibid.). 
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to hia lessor an amount equal to the duty calculated on the rent 
payable by him (cl). 

Sect. 4 .—Reversion Duty. 

Sub-Si ct 1,— Definition. 

1114. Reversion duiy is a duty chargeable on the value of the 
benefit deemed to accrue to a lessor by reason of the determina¬ 
tion of a lease (e). 

Hub-Sect 2.— Assemnent and Colin turn of the Duty 

1115. On the determination of a lease on the determination of 
winch reversion duty is payable, an account of the benefit .uvi umg 
to him from the determination must be sent to the Commissioner 
by the person in whom the lessor’s interest was tested immediately 
before the expiration of the term for which the lease was g» anted, 
or, if the lease had determined before that time, immediately before 
the transaction or event m consequence of winch the lease had 
determined (,/) If any person who is under an obligation to send 
in such an account knowingly (r/) fails to do so within a period of 
tin eo mouths of the determination of the lease, he becomes liable 
to pay to the Crown a sum not exceeding 10 per cent, upon the 
amount of duly pavable, and a like penalty for every thiee months 
after the fiist month during which tho failure continues (/i). If an 
account is not sent in, the Commissioners may cause one to be 

(d) Finance (1909-10) Act. 1910 (10 Edw 7, c 8), s 21 (1) A 

contract; that the rent shall he paid without allowing such a 
deduction is void so far as reapeds tne provision dealing with tho 
deduction (ibid , a 21 (2), Gat,Lell v Kinq (1809). 11 East, 165 , Tinchler v 
Ft entice (1812), 4 Taunt 549; see title Landlord and Tenant, Vol 
XVI 11 , p 476) A lessor refusing to allow a deduction on account of 
duty paid la liable to a penalty not exceeding £50, recoverable in the High 
Fouit (Finance (1909-10) Act, 1910 (10 Edw 7, o S), s 21 (3)) 11 the 

immediate lessor has paid duty on a ieduced assessment he is only entitled 
to claim a deduction from tho rent payable by him to Ins lessor adjusted 
to conespond to the proportion borne by the ient ho pays to the suih on 
winch he was assessed ( ibid,, s 21 (1), (4)) 

(e) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 13; and for defini¬ 
tion of “lease,” see note (c), p 558, ante It the determination ot the 
lease is brought about witb a view to renewal and m pursuance of a 
covenant to renew contained in the lease, so that the term of the lease 
includes the penod for which it may be renewed, the original lease on its 
renewal is not regarded as having been determined (Finance (1909-10) Act, 
1910 (10 Edw 7, c 8), s 41) 

(/) Ibid , s 15 (2), as amended by the Bpvenue Act, 1911 (1 & 2 Geo. 6, 
c 2), a 3 (1) This is the person who, for the purposes of tho charge of 
the duty, is regarded as the lessor. For a definition of “ lessor ” for the 
geueinl purposes of Fait I of the Finance (J 909-10) Act, 1910 (10 Edw. 7, 
c. 8), imposing the duties, see note (k), p 559, ante. 

(</), That is, with knowledge of the facts upon which contravention 
depends (Burton v. Bevan, [1908] 2 Ch 240) As to guilty knowledge 
generally, see title Criminal Law and Procedure, Vol IX., pp. 233 
et sea 

(/<,) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s 15 (3) These 
penalties may be recovered in the High Court by order ot th<! Commis¬ 
sioners, or by suit in the name of the Attorney-General (Inland Revenue 
Regulation Act, 1890 (63 & 54 Viet c 21), s. 22). The court has no power 
to modify or remit the penalties (Lord Advocate v. M'Laren (1905), 42 
Sc. L. R. 762). 
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taken by any person or person appointed by themselves for that 
purpose (il- 

lUe. When the account has been obtained, an assessment is 
made of the benefit accruing to the lessor. This is taken as the 
amount, if any, by which the total value of the land at the time the 
lease determined exceeds the total value of the land at the time of 
the original grant of the lease (k). 

The value at the time of the grant is ascertained on the basis 
of the rent (/) reserved and payments made in consideration of the 
lease, including, where a nominal rent only has been reserved, 
the value of any covenant or undertaking to erect buildings or 
to expend any sums on the property (m). 

The total value at the time the lease determined is the total 
value as defined for the purpose of the charge of the land values 
duties (ji), subject to deductions for any part of the value attributable 
to any works executed, or expenditure of a capital Datum incurred, 
by the lessor during the term of the lease, and any sums payable 
by the lessor as compensation on the detei mutation of the lease (o). 

1117. The duty is assessed on the value of the benefit acctumg at 
the rate of £1 for every complete £10 ot that value (p) 

1118. The sum to he collected on any occasion of charge is 
subject to the following deductions and allowances: 

(1) Any pait of the duty which can bo shown to the Com¬ 
missioners to have been assessed on a benefit which is identical 
with an increase m value on winch increment value dutj has 
already been paid (q). 

(2) Where a lease of any land determines on the vesting of the 


(i) Finance f 1909-10) Act, 1910 (10 Edw 7, c 8), s 15 (4), applying tho 
Customs and Inland Revenuo Act. 1885 (48 & 49 Viet c- 51), k 17 (1) 
Wheie the duty as assessed on the account taken by the poison ap¬ 
pointed by the CommissioneiB exceeds the duty assessable on tho aeeount 
tendered, they may charge as pait oi the duty any pait ot the expenses 
incurred by them m having the account taken (hbid , h 17 (2)) 

(k) Finance (1909-10) Act, 1010 (10 Edw 7, c. 8), s 13 (2) 

(/) ' Rent ’ w defined as including anv yearly or other rent, toll, duty, 
loyalty, oi otlioi reservation by the acie, the ton, oi otherwise, but not any 
tithe or tithe rentiharge, or other periodical payment oi londeimg m lieu 
of or m the natuie el tithe, or any fee farm rent, lent seek, (put lent, chief 
rent, lent of assize oi any other perpetual rent oi annuity giantod out of 
land (ibid , s 41, embodying the Conveyancing and Law oi 1’iopeity Act, 
1881 (44 & 45 Viet c 41) 8 2(ix.)) For the special definition ol“ieut” tor 
the purposes ol the chaige of the duty on mmeials, see note (m), p. 580, 


(to) This is interpreted in practice as meaning any condition that the 
lessee shall lay out money in budding, rebuilding, or improvements on the 
demised laud* t 

(n) For dehmtion of “ total value,” see p 550, nnie 
to) Finance (1909-10) Act, 1910 (10 Edw 7,c 8),s 13(2). 

(/>) Ibid, a. 13(1) 

(?) Ibiil , s. 14 (4) The amount of the allowance to be granted in this 
#ase is tixefl by the Commissioners (ibid.), subject to an appeal in the usual 
way (ibid h 33) As to appeals, see pp 582 et veq , post A conespoud- 
ing allowance is granted wheie inclement value duty is chargeable in 
lespect of au increase m value on which reversion duty has already been 
paid ; see p 5b3, ante. 
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lessor’s interest and the lessee’s interest in the same person (r) 
before the expiration of the term for which the lease was gianted, 
such an amount as represents the difference between the full duty 
and the sum which, with compound inteiest at the rate of 4 per 
cent, per annum for the residue of the teun for which the lease 
was granted, would produce the amount of the full duty (s). 

(3) Where a reversion was mortgaged before the 30th April, 
1909, and the mortgagee has foreclosed before the lease on which 
the reversion is expectant determines, the ieversion duty payable 
is not to exceed the amount, if any, by which the total value of the 
land at the detei initiation of the lease exceeds the amount payable 
under the moi Igage at the date of the foreclosure ( t ). 

(4) Any sum or sums paid in pursuance of any public general 
or local Act to any rating authority in rospeet of the wci eased 
or enhanced value of the land due to any improvements made or 
other action taken by the autlionty (a). 

Suh-Src r i -Htfni’cri/ of the But if 

1119. The duty when assessed becomes a debt due to the Crown 
fiomthe lessor to whom the beneiit acciues, but ranks pan passu 
with debts duo to his other cieditors (b) 

1120. Where the lessor is himself entitled to only a leasehold 
interest, the duty payable by him is such a sum as he would be 
liable to pay if the value of the benefit on which duty is calculated 
were reduced in proportion to the amount by which the value of 
his interest is less than the fee simple (e). 


(r) It is immaterial in wliat way, wkethei by agreement between the 
parties or by operation of law, the union ol interests is biought about 
{«) Revenue Art, 1911 (1 & 2 Geo 5,c.2),s .‘5(2) The “full duty” isthe 
duty, if any, which would have become payable if the lease had not deter¬ 
mined until the expiration of the term for which it was granted, and if tho 
total value of the land were at that time the Bamo as it is when the lease 
actually determines If the lease contains an obligation to renew, the 
term of the leaso is regarded as including the period for winch it may he 
renewed In the case of a lease for a life or lives, the term is deemed to he 
a number of years equal to the mean expectation of life of the person for 
whose life it. was granted, or, in the case of a lease for lives, of the youngest 
of the persons for whose lives the lease was gianted (Finance (1909-10) Act, 
1910 (10 Edw 7, c 8), s 41) 

(() Ibid, ,s 14 (5) \s to the amount so payable under the mortgage, 
see title Mortgage, Vol XXI, p 287 • 

(a) Finance (1909-10) Ael, 1910 (JO Edw 7, c 8), s 36; and, for the 
definition of “rating authniity.’ see note (i), p 562, ante 
{b) Finance(1909-10) Acl, 1910(10 Edw 7,c 8), s 15(1) The “lessor’ 1 
is defined, for the purposes of the charge of reversion duty, as the person in 
whetfn the lessor’s interest was vested immediately before the expiration of 
the term for which the lease was granted, or, ll tho lease had determined 
before that time, immedialely before the transaction or event in con¬ 
sequence of which the lease had determined (Revenue Act, 1911 <1 & 2 
Geo 5, c 2), s 3), and see p 571, ante As to the priority of the 
Grown in competition with other creditors of an insolvent debtor’s estate, 
see title Executors and Administrators, Vol XIV. pp 247,248 As 
to the recovery of Ciown debts, see title Crown Practice, Vol. X , pp. 1 
d sea, 

(c) Finance (1909-10) Act, J910 (10 Edw 7, c. 8), a 13 (2). 
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Sub-Sect. 4 — Exemption*. 

1121 , Reversion duty is not chargeable on the determination of 
a lease of land where 

(1) The land at the date of the determination was agricultural 
land(tf); 

(2) The original term of the lease did not exceed twenty-one 
years, or the lessor’s inteiesfc is a leasehold interest not exceeding 
that number of years ( e ); 

(8) The revoi si on having been purchased pnor to the 80th April, 
1909, the lease determined witlnn forty years of the puichase 
otherwise than by an agreement, express or implied, between the 
lessor and lessee not contained in the lease itself (,/); 

(4) The lease was determined in pursuance of an agreement 
between the lessor and the lessee for the acquisition by the lessee 
of the lessor’s mteiest, provided that, at the time of the detei- 
mmation, the lease had at least fifty years of its teun to run and 
the total value of the land did not exceed £500(//); 

(5) The land being held upon trust for any body of peisoiis, 
the lease was determined before the expiration of the term by its 
surrender to the lessor upon the terms that be should giant to 
those poisons sov: uilly leises of vanous plots of land lopiesenling 
in the aggregate the wholo of the land comprised in tile original 
lease for a torm in each case equal to the unexpiied term (h) of 
the i undue of the original loase, and at rent, amounting m the 
aggiegate to, but not exceeding, the lent resen od by the original 
lease (i) . 

(fi) Land, or any interest in land, is held by oi on behalf of a 
rating authority, or any statutory combination representative of two 
or more rating authorities, so iai as respects the land oi inter tot (k); 

(7) Land, oi any interest in land, is held and used for chaiitahle 
purposes by or on behalf of any governing body constituted for 
such purposes m respect of the land or interest so held and used, 
and including land held by any registered society or by any mcoi- 
porated body wheie such body by its memorandum or Act is 
piecluded fiom dividing any profits amongst its membcis (l), or 


(d) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), a 14(2) That is, 
land used m agriculture , and, lor definition of agriculture, see note (q), 
p 551, ante. 

(?) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 14(2) 

(f) Ibid , a 14 (J) Where the agieoment under winch the lease deter¬ 
mined was not contained m the lease itself, the exemption is still allowed 
if the loase would, apart from such agreement, have detwmined within the 
penod ot forty ye,ns (t bid ) 

(i/) Revenue Act, 1911 (l & 2 tteo 6, c, 2), s 3 (3). 
ill) For what is included m the term of a lease, see note (d), p 058, ante, 
in Revenue Act, 1911 (1 & 2 Geo 5, e 2), s 3 (4) In a case coming 
und.'i tins head of exemption, such return must be sent m to the Com- 
uioMMinu a-, is required to be sent when reversion duty is payable on ths 
deterim-mt^m of a lease (ibtd.) 

(1) i ounce (1909-10) Act, 1910 (10 Edw, 7, c 8), s 35(1), and, tor 
definition i t “rating authority.” see noto (t), p 562, ante 
(?) Finance (1909-10) Act, 1910 (10 Edw 7, e 8), s 3i For definitions 
ot “ governing body constituted tor charitable purposes ” and oi "tegis- 
tered society,” see pp. 567, 568, ante . 
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(8) Land is held by a statutory company for the purpor.cs of 4. 

its undertaking and cannot be appropriated except lor these pur- Reversion 
poses, although it may he temporarily used for other purposes (m). Duty. 

Sect. 5 .—Undei eloped Land Duty. 

Sub-Sect. 1 — Definition. 

1122. Undeveloped land duty is a duty on the site value of Definition, 
undeveloped land. 

Undeveloped land is land which has not been developed by Undeveloped 
the erection on it of dwelling-houses, or of buildings (a) tor the hind, 
purposes of any business (p), trade, or industry other than agri¬ 
culture {p) (but including glasshouses or greenhouses), or is not 
otherwise oco<l band fide foi any business, trade, or industry other 
than Agriculture (q). It includes land which after having been 
developed has levelled to the condition of undeveloped land and 
continued in that condition for the spaco of a year (V). 

guB-SRCT 2 -Aft-f-smcni awl Colfahon of the Duty 

1123. The duty is assessed on the site value of the land. Up Assessment on 
to the year 1911 this is the original site value as found on the ,lte value ' 
geneial valuation (s). 

From that year inclusive, tho charge will be raised upon the site Quinquennial 
value found on the quinquennial valuation to be made of undeveloped Taluatl0n - 
land in that year, and this will continue to bo the basis of charge 
until the next following quinquennial valuation takes place, when 
the now site value then found will be substituted and will foim 
the basis until it is superseded by the silo value found when the 
next succeeding quinquennial valuation takes place (i). 

(m) Finance (100!*-10) A cl, 1‘UO (10 >■ dw 7, c 8), b 38; see definition 
of “ st.it uloiy company,” note («), p 561. ante 

(n) For the im-uning of the term “ buildings ” in other connections, see 
title-i Elections. Yol XII , p 185, note (i), Highways, Streets, and 
Beiders, Vol XVT , p 2+4, Metropolis, Yol XX , p 477, note (w). It 
does not necissaniy bear tho same meaning hcie 

(o) “ Business ” means everything which occupies the lime and attention 
and Inborn of a man foi the puiposo of profit (Smith, v. Anderson (1880), 

15 Ch J) 247. C A , pei .Iksrel, M R., at p. 258) 

(p) Bor definition of “ aguculture,” seo note (q), p. 551, ante The use 
of land for mpieuitural pm poses does not. include use as the site of glass¬ 
houses (Smith v Itiehmond (1899), 4 Tax Oas 131, H L.) 

(if) Finance (190<M0) Act, 1910(10 Edw 7, c 8). s 16(1). (2). 

(») Ibid , s 16 (2) (a) The liability ceases as soon as the land is again 
developed or used (ibid.). 

(a) Ibid , s. 16 (3). For original site value, see p. 549, ante. For the 
purpose of the assessment of land to undeveloped land duty, the land does 
not include minerals (Finance (1909-10) Act. 1910 (10 Edw. 7, o 8), s 16(4)]). 

This exemption extends, it. is submitted, beyond the exemption granted 
to cunt am imnetal substances fiom mineral lights duty, as to which seo 
p 579, post. It excludes iiom the assessment for undeveloped land duty all 
substances forming part of the crust of the earth other than the layer 
of soil which contains vegetable life, see Glasgow ( Loid Provost and 
Magistrate .) v. Fane (1888), 13 App Cas 057 ; Gteat WesterruBailway v. 

Carpalla United China Clai) Co , Ltd , [1910] A. C. 83). 

(t) Finance (1909-10) Act, 1910 (10 Edw 7. c 8), ss 16 (3), 28. Where 
the periodical valuation has been begun but not completed m the year of 
valuation, the Commissioners may complete it after the expiration of that 
year (ibid., s. 28). 
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1124. Before the charge for duty is raised, the site value assessed 
is subject to the following deductions •— 

(1) If increment value duty has been paid m respect of 
the increment value of the land, a deduction is made fiom the 
value assessed of live times the amount paid for increment value 
duty (a). 

(2) In the case of land included in any scheme of land 
development, a remission is allowed of the land assessed to the 
extent of one acre for every complete .£100 expended by the 
owner or by his pi cdeceasoi s in title with a view to the land being 
developed (b) under the' scheme, provided that the expenditure has 
been meuned within twenty years and the land has not since the 
date of the expenditure revested from the condition of developed 
to that oi undeveloped laud (c). If the expenditure does not cover 
the whole of the land included in the scheme of land development, 
the Coiuniissioimis may fix upon the pait of the land to winch 
the cxpendituie shall be attnbuted so as to take it out of the 
category of undeveloped land liable to the duty (J). 

(3) Any sum may be deducted which has been paid to a laiing 
antbonty m lespect of an increase in the value of the land due 
to any impiovements made or action taken by the authority (e). 

1125. The duty is levied annually for the year ending the 31 sfc 
March and is payable at any time after the 1st January of the 
year for which it is charged The charge is at the rate of id. for 
eveiy 20s. of the net Bite value (/). 

Sub-Sect. 3- Jleuwe>y of the Duty 

1126. When assessed, the duty becomes a debt due to the 
Crown fiom the ownei of the land for the time being, and must 


(a) Finance (1909-10) Act, 1910 (10 Edw 7, c 8). s 16 (3) This 
includes inclement value duty deemed to have been paid (ibid ) 

( b) Jhid , s 16, provides foi the expenditure being miuired on roads 
(including pavmg, curbing, metalling, and other works m connection with 
roads) oi seweis, but it is submitted that any expenditure incurred with a 
view to taking the land out of the eategoiy of undeveloped laud liable to 
the duty would be properly taken into account; and where an uiban 
authority under the Private Street Works Act, 1892 (55 & 56 Viet, c 57), 
s. 6 (see title Highways, Streets, and Bridges. Vol XVI, p. 228), 
expends money in seweimg, levelling, paving, metalling, or flagging, and 
charges the cost of so doing on the piemif-es fiontmg, adjoining, oi abutting, 
the expenditure incurred in respect of this charge on those pi cruises would 
bo propeily taken into account in the assessment of the duty upon an area 
embraced in a scheme of laud development which includes the premises 
upon which the charge is made. 

(c) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 16, (2) (b), as 
amended by the Revenue Act, 1911 (I A 2 Geo 5, c 2), s 4 This*it is 
submitted, will not apply unless the land has continued m the condition of 
uniteu‘loped land for the space of a year, as it is only m such an event that 
the change in its character would be officially recognised; see the text, 
p 575, ante 

( d) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 16 (2) (b) But an 
appeal lies from the determination of the Commissioners ; Bee p 582. post. 

(e) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 36 ; sec definition of 

* rating authority,” note (t), p. 562, ante * 

(/) Finance (1909-10) Act, 1910 £10 Edw. 7, c 8), ss. 16 (1), 19, 
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be boruo by that owner notwithstanding any contract to the 
contrary. If the assessment is for any reason not made witlnn the 
ytear for which the duty is charged, the duty becomes payable at 
the expiration of two months from the date of the assessment; 
but no duty may he assessed more than three yeais after the 
expiraiion of the year foi which it is charged (g) 

Ron-S ect. 4 .—Exemptions 

1127. Undeveloped land duty is not charged in the following 
cases.— 

(1) On land, or an interest in land, held by or on behalf of the 
Grown or of any Government department (h), 

(2) On any land the site value of which does not exceed £50 
an acie (i); 

(3) On any parks, gardens, or open spaces which aie open to the 
public as of right (h ); 

(1) On any woodlands (l), parks, gaidons, or' open spaces 
reasonable access to wlucli is enjoyed by the public or by the 
inhabitants of the locality, including access legularly enjoyed by 
any of the naval or military foicos of the Ciown for the purpose 
of training or exorcise, where in the opinion of the Comumsioneis 
the access is of public bonefit (m); 

(5) On laud kept free from buildings in pursuance of a budding 
scheme (a), where it is shown to the Commissioners to be reasonably 
necessary in Hie interests of the public, or m view of the diameter 
of the sui roundings or neighbourhood, that the land should he 
kept unbuilt upon («); 

(?) Finance (1909-10) Act, 1010 (10 Edw 7, c 8), s 10 The year here 
refeiied to is Hie financial yoai ending the 31ht Maich (Intel pi etdtion 
Act, 1889 (52 A 53 Via c 63), s ; Finance (1909-10) Act, 1910 
(10 Edw. 7, c 8), s 16(1) ). 

( h) Ree title Constitutional Lew, Vol VII, pp. 118 el scq. 

(i) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 17(1) 

(k) Ibid , s. 17 (3) For the meaning of tiie teim “ open spaces ” in oilier 
statutes, see title Open Spaces ami Eechcation UitooNus, Vol X\l , 
pp. 681, note (p), 684 

( l) As the nso of land as woodland is a use for agneultuial pui poses, 
woodlauds would abo bo entitled to exemption or abatement as land so 
used , see pp 551, ante, 378, pout. 

(m) Finance (1909-10) Act, 1910 (10 Edw. 7. n 8), a 17 (3) It is 
doubtful whether access allowed to a limited number of the inhabitants, 
e q , the tenants ot the houses built around the open space, would satisfy 
this condition 

( n) A building Bclieme should be sufficiently definite to give coutiaetual 
rights within tho area for winch it is operative to tho poisons who .no 
parties to it (Rc%d v. Bickentaff, [1909] 2 Oh 305, C A ; WilU v. St John, 
[1910] 1 Ch 323, 0. A.) but it tho scheme is complete this will be suffi¬ 
cient, notwithstanding that the vendors of the land may have reserved a 
pow^r to dispense with somo of the restrictions oi tho scheme (FJlliston v. 
Readier, [1908] 2 Ch 665, C. A , applying Osborne v. Bradley, [1903] 2 Ch. 
446, and Formbi/ v. Barker, [1903] 2 Ch 539, C A.). 

(o) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8, 8. 17 (3) (c). When 
exemption from the duty has been granted in respect Of land finder tins 
head, the land cannot afterwards be built over without the consent of 
the Local Government Board, who may attach to its consent such 
conditions as it thinks desuable in the circumstances (ibid.). As to 
the power of parties interested in a building scheme to abandon the 
scheme, see Whitehouse v. Hugh, [1906] 2 Ch. 283, C. A. 

H.L.—XXIV. V 
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sect. 8. (g) On land bond /ale used for the pui poses of games or other 

Un- recreation under an agreement with the owner which as originally 
developed made could not bo determined for a period of at It ast live years, or 
Land Duty w }j Gre the circumstances are such that the Commissioners are of 
opinion that the land will oontinuo to bn used for these purposes (p ); 

(7) On land not exceeding one acre m extent occupied together 
with a dwelling-house, or on land not exceeding live aeies occupied 
with the dwelling-house and used as gaidens or ploasuie grounds, 
provided that tho site value of the gardens and pleasure grounds 
together with the site value of the dwelling-house does not exceed 
twenty times the annual value of the gardens, pleasure grounds, and 
dwelling-house as assessed to income tax under Schedule A (</); 

(8) On any agricultural land occupied and cultivated by the 
owner, where tho total value of the laud togethei with any other 
land belonging to the same ownoi does not exceed 1*500 (/); 

(9) On any land bold by or on behalf of a luting uuthonlv. or any 
statutory combination representative of two or more local or luting 
authorities (s); 

(10) On any land, or an inteiost in land, held by or on behalf 
of any governing body constituted lor chant able pin poses while 
the land is used loi the puiposes foi w Inch the body was constituted, 
and including any land held by a registered society, or by a 
company incorporated in such cncumstances as to be pit eluded 
by its Act or cliaiter fiom dividing any piotits amongst its 
membeas(0, and 

(11) On land held by a statutory company for the pui poses ot its 
undertaking, which cannot lie appiopriated by the compauv except 
to those purposes, including land which is intended to he ultimately 
used for woiks m connection with the undei taking, although 
pending the canying out ot theso woiks it is used for other 
purposes (a). 


(p) Finance (1009-10) Act, 1910 (10 Etlw 7, c 8), s 17 (3) (d) Tho 
opinion ot the Commissioners in regard to tie* matters winch thev aie lett 
to deteimine under heads (4), (5) and (0) (sec p 577, ante, and the text, 
eupia) is Imal and not subject to any appeal (thid) 

(q) Jfod , s 17 (4). li the land occupied with tiie dwelling-house exceeds 
five acres m extent, the Comimssumets may apportion to the gaidens and 
pleasure grounds, so as to exempt them from the duty, those five aejes 
which in their opinion aie most adapted lor this use They may also make 
any apportionment of the income tax assessment {ibid , aud see title 
Income Tax, Vol XVI, pp 6M) et seq ) 

(r) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 18 “Owner’’hero 
includes a person who holds land under a lease which was originally granted 
loi a term ot fifty years or more {tbul) For general definition of “ owner,” 
see note(c), p 554, ante. For definition ot “ total value.” see p 550, ante 

( s) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 30 (1). For defini¬ 
tion of “ rating authority,” see note (?), p. 562, ante 

it) Finance (1909-10) Act. 1910 (10 Edw. 7> o. 8), s. 37. The exemption 
is allowed whether the land is used by the body itself or not (ibul ). For 
definition of “governing body constituted for charitable purposes ” and 
ol “ legisteied society," see pp. 567, 568, ante. 

(a) Finance (1909-10) Act, 1910(10 Edw. 7, e. 8), s 38(1): and, for 
definition of “ statutory company,” see note («), P- 567, ante Tho effect of 
this exemption is that all the lauds of the company other than “ superfluous 
lauds *' witlun the Lands Clauses Consolidation Act, 1845 (8 & 9 Viet c. 18), 
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Bub-Sect. 5— Abatements and Allowances 

t 1128 Abatements and allowances are granted as follows.— 

* (1) Where agiicultural land was, on the :10th April, 1910, held 
under a lease or agreement entered into before the 00th April, 
1909, and the landlord has no power to determine the tenancy of 
the whole or of any pait of the laud, exemption from the duty is 
granted during the original term while the tenancy continues 
thereunder. It, however, such a power exists, the exemption of 
that part of the land to which it applies census as from the earliest 
date aftor the 90th April, 1910 (/>), at which the power might have 
been expiewd (c). 

(‘21 In the case of anv agricultural land the site valuo ot which 
exceeds £50 an acre, the duty is chargeable only on the amount 
by which the site value of the land exceeds the value of the land 
for agricultural purposes (d). 

a 

Hkct 6 -Mumal Rights Duty. 

Bub-Skct 1.— De/imlinn 

1129. Mineral rights duty is a charge laised annually in respect 
of minerals (r) which aie the subject of a mining lease (/) oi 
which aie being woiked by the proprietor (//). 

Kuu-SltT 2 —Jswuncit and, Col In turn of the Duti/ 

1130 The assessment is made upon tho rental value of tlio 
right to woih the minerals, and of the imueial wayloavea (It). 
When? tho right to woik the minerals is 1 he subject of a mining 
lease, this is tho amount of lentpaid m the hist working year by 
the working lossie, except whore tho lessor is liable under any Act 
to pay any sum on account of rates, m which case tho rental value 
is the sum which would be pavablo'as rent if the lessee were liable 
for these rates instead of tho lessor (i). Wlieie the propuetor 


g 127 (a.s to which see title Compulsory PmiemsB of Land and Com- 
pensation, Vol VI , pp 20 el seq ), aie not chargeable to undeveloped land 
duty 

(b) The date of the passing of the Finance (1909-10) Act. 1910 (10 
Edw. 7, o H), importing the duty Tho charge would, it raised, be subject 
m anv event to an abatement under the next head ol allowance, see the 
text, sw pi a 

(r) Finance (1909 10) Act, 1910 (10 Edw 7, c 8). s 17 (5) 

(d) Ibid., s 17 (2) Where the site value and the value ior agriculture! 
purposes difler, piovision is made for tbe.keepmg of an official record of 
each , see p 557, ante 

( e ) As to the general moaning of the term “ minerals,” see title Minks, 
Minerals, and (Jttabries, Vol XX , pp 502-—504 Exemption from the 
duty is allowed to common clay, common buck clay, common brick 
eaith, or sand, chalk limestone or giavel (Finance (L9O9-10) Act, 1910 (10 
Edw. 7, e 8), s 20 (5) ) 

(/) For the meaning of the term “ mining lease,” see note (j), p 552,write 

[q) Foi definition of “ propuetor,” see note (r), p 570, ante. 

(h) Finance (1909-10) Act. 1910 (10 Edw 7, o. 8), a 20 (1) 

(i) JbuJ , s 20 (2) (a), as amended by the Finance Act, 19f2 (2 & 3 
Geo 5, e. 8), s 11 (lj Foi definition of “working lessee,” see note (*), 
p 570, ante Where it is shown to the Commissioners that the rent paid 
by a working lessee exceeds tho lent customary in the district, and 
partly represents a return foi expenditure on the part of the proprietor 
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Revenue. 


Sjsct.6 himself works the minerals, the rental value is the sum which 

Mineral would have been received as rent by him in the last working year if 

Rights the right to work the minerals had been leased to a working lessee 

Duty. for a term and at a rent arid on conditions customary in the 

district and on the basis of the lessee paying all rales m respect of 
the minerals (ft). The rental value of a wayleave (l) is the amount 
of rent (to) paid by the working lessee in lespectof the wayleave (n). 

Returns to 1131. To enable the duly to be assessed, every proprietor of 
Commis- minerals, and every person who receives rent in respect of the right 
s!onfr», to work miricials or of any mineral wayleave, must furnish the 
Commissioners when called upon to do so with a return showing 
the rent leceived by him or, in the case of a proprietor who himself 
works the rameials, the particulars of the mmeials worked (o). 
Penalty for Any proprietor and any peison receiving rent who makes default 

default in-—----- 

making which would ordinarily have been homo by the looser*, the Commis- 

retura. sioners must substitute as the icntal value of the light to woik the 

minerals, or the mineral wayleaves as the case may be, the tent, which 
they detenmno would have been the rent custoutaiv m the district had 
the expendituie been borne by the lessee (Finance (1909-10} Act, 1910 
(10 Edw 7. c 8}, s. 20 (2)) There is a light ot appeal by any poison 
aggueved by the deteimmation of the Commissionss (ibid , s 33 (1)) 

(L) Finance (1909 10) Act, 1910 (10 Edw 7, c 8), s 20 (2) (a), (b), as 
amended by the Finance Act, 1912(2 & 3 (Jeo 5, c 8), s 11 (2) The 
Commissioners may fix what this rent would be (ibid ) Wheie t v e enomn- 
stances of a district are such that the rent customaiy in the district 
cannot be satisfactorily anived at, the rental value adopted is the rent, 
which would be payable under similar conditions elsewhere (Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 24) 

( l ) “Mmeial wayleave” means any wayleave, anloave, wateileave, or 
right to use a shaft, granted to or enjoyed by a woikmg lessee, whether 
above or under gioimd, for the purpose ot access to oi for the conveyance of 
the minerals, or the ventilation or drainage of the mine, or othmvisom con¬ 
nection with the working of the minerals (Finance (1909-10) Act, 1910 (10 
Edw 7, c 8), s. 24) As to wayleaves genei ally, see title Mines, Minerals, 
amd Quarries, Yol XX , pp 586, 587 

(m) For the geneial definition of “ rent,” sec note (7), p 572, ante In 
addition to the meaning there given, it includes for the pm poses of the 
charge of duty on mineral rights any fine, premium, or foregilt, or any pay¬ 
ment, in the ualuie of a fine, premium, or loregift, and wheie any rent p, id 
is not in money or money’s worth the Commissioners may irx its value 
(Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 24). For consider alien 
paid other than in money’* worth, see title Estate and Other Death 
Duties, Vol. XIII, pp 277, 27S; iro?ie?foTi (Haim) v A.-G., [1898] A C. 
535 , Holwell Iron Co , Lid v Midland Railway, [1910] 1 K B. 296, C A 
For the purpose of the charge of mineral rights duty, rent, includes arrears 
of rent paid dunug the working year (Beaufoit (Dule) v Inland Revenue 
Gommusionea8 [1912] 2KB 281), 

(») Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 20. 

(o) Ibid , s 20(3). Minerals which are being won lor the purpose of being 
immediately worked, that is, which are being put in such a condition that 
they can be continuously worked in the ordinary way, are deemed minerals 
whicharebemgworked(Fmance(1909-10) Act, 1910(10Edw 7,c 8), s 24; 
Leuisy. Fotherqill (1869), 6Ch App 103), And minerals which are being 
woiked are deemed to include all which would in the ordinary course of 
events he worked by the same colliery, mine, quarry, or open working 
(Finance l ( 1900-10) Act, 1910 (10 Edw. 7, o 8), s 24), provided that, in 
the case of leased minerals, the lessee has the right to work all the minerals 
under the lease ; see Ilodqeon v. Field (1806), 7 East, 613, 620 But it is 
submitted that this would not apply to two sections of a coalfield between 
which a stnp of land intervened, where, but for the strip, the whole of the 
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in furnishing this return is liable to a penalty not exceeding £50, 

recoverable in the High Court (}>). 

« 

Sub-Rcct. 3 —Recovery of the Duty. 

1132. Minerals which are exempt from increment value duty, 
and are liable onty to mineral rights duty, as being, on the 30th April, 
1909, the subject of a mining lease or being worked by the pro¬ 
prietor, become liable also to increment value duty if at any time 
subsequently they cease for a period exceeding two years to bo 
the subject of a mining lease or to be worked, as the case may 
be ( q ). 

1133. The duty is charged (r) at the rate of Is. for every 20* 
of the net rental value, and when assessed becomes payable 
at any time alter the 1st Januaiy in the ) ear for which it is 
chaiged (s) 

Duty unpaid is lecovcrablo as a debt due to the Crown fiom the 
proprietor of the minerals where the minerals are worked by him, 
and in any other case from the immediate lessor of the working 
lessee, and a contract made between the immediate lessor and the 
woi kingvlossoe that the lattei shall pay the duty is void (/). 

1134. Any piopriclor or any lessor of minerals who is liable to pay 
mineral rights duty in rospect of the minerals is entitled to deduct 
fi om the sum payable by him any amount paid by him in the same 
year in rospect of annual increment value duty on the mineials(a). 

real m one of (lie sections could have been worked from the shaft sunk for 
the oilier section , see Re Maynard's Settled Estates, [1899] 2 Oh. 347. 

(p) Finance (1909-10) Act, i910 (10 Edw. 7, c 8), b 20 (3) Thirty days 
are allowed within which to make the ictum The rent to be letumed is 
the gross ient, including dead rent, royalty, oveigettings, and all payments 
of a Rirmlar nature, seo iorins of notice and leturn issued by the Com- 
in ssionero The notice requiring a leturn to be made may be sent by post 
[ibid , s 31 (4)) It must speedy with sufficient particularity the mineral 
parrel of land foT which the leturn is required , aud it must not call upon 
the person to whom it is addies'.ed to send m the particulars within less 
than the thirty days allowed by the Act, the peison to w'hom it is addieased 
may be called upon to furnish the particular to some person nominated 
for the [impose by the Commissioners as well as to the Commissioners 
themselves (Hyson v. A -G., [1912J 1 Ch 158, C A., Bnighcs v A-6 , 
[1912] 1 Ch 173, C A ) 

(q) Finance (1909-10) Act, 1010 (10 Edw 7, c 8), s 22 (2); see pp. 568, 
569, ante 

(r) The duty is chargeable on the rent actually received within the 
working year, including arrears due on accbunt of woikmg m a previous 
year, but only on the net amount of such arrears less income tax (Beaufoit 
(Duke) v Inland Revenve Commmtoneis, [1912] 2KB 281). Super¬ 
tax is not to be deducted from the gioss assessment lor mineral rights 
duty (ibvd) 

{s) finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 20 (1), (4) The year 
is the financial year ending the 31st March. 

(t) Jbtd , s 20 (4). But a lease which provided that the duty should be 
paid by the lessee would not on that account be wholly void, but only as 
regards the payment of the duty; seo title Landlord and .Tenant, 
Vol XVIII., p. 476, note (b) For recovery of debts due to the Crown, 
see title Crown Practice, Vol X , pp let seq.; and see pp. 737rf seq, post. 

(a) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 22 (6): aiui Bee 
p. 569, ante. 


Sect. 6 

Mineral 

Rights 

Duty. 


Addition^ 
liability to 
increment 
value duty. 


Hate o£ duty 


By whom 
payable. 


Deduction of 
annual incle¬ 
ment value 
duty. 



582 


Revenues. 


Sect 6 
Mineral 
RigBts 
Duty. 


Bight of 
intermediate 
lessor to 
deduct duty. 


1135. If an immediate lessoi, who has paid the duty, is himself 
a lessee of the right to work the minerals or of the mineral way- 
leave in respect of which the duty was paid, he may deduct from 
the rent payable by him a sum equal to the duty ehaigeable on a 
rental value of the same amount as the rent which he pays (b). 
In the same wav, anyone fiom the rent payable to whom such 
a deduction Ins been made may liimself make a eouesponding 
deduction from any lent pa\nblo by him m respect of the light to 
woik the minmals, or of the nnneial wavleave (r) Any porson 
refusing to allow a deduction pi opeily claimed for duty so paid is 
liable to a penalty not exceeding £50 recoveiable m tne High 
Court (d). 

Sect. 7. —Appeals to a Referee . 


Sub-Slct. 1 -(hounds of Appeal 

Grounds of 1136. Except in cases where the decision of the Commissioners 

appeal i 8 expressly declared to be final (c), any person aggi loved may 
appeal against •— 

(1) Their determination of the total value or the site value of 
any land \ f ), 

(2) The amount of their assessment of any duty (g), 

(8) A refusal by them to make the allowance claimed wheie they 
are competent to make the allowance; 

(4) Any appoitiomnent of the value of tho land or of duty or any 
assessment or appoitionmont made by them of the considei alien for 
a liansfer on sale oi a lease (h), or 


(b) Fmaneo (1909-10) Ant, 1910 (10 Edw 7, c 8), s 21 Where (lie 
rental value upon wludi the duly was assessed is a reduced rent sub¬ 
stituted for that actually paid by the woikmg lessee, a corresponding 
leduction must he made in the sum which the immediate lessoi is entitled 
to deduct iiom the lent payable by him to his lessor (ibid, s 21 (4)). 
The, deduction must be made on the lust ocac-ion ot the payment of lent 
next alter the date when the duty was paid , see title Landlord and 
Tenant, Vol XVIII, p 477 

(c) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 21 (1). 

( d) Ibid , s 21 (3) Pioceedmgs tor reeoveiy of the penalty can only be 
taken m the name of the Attorney-Genual (Inland Revenue Regulation 
Act, 1890 (53 & 54 Viet c 21), s 21 (1)) They should be commenced 
within two years next attcr the penalty was meuiied (ibid , s 22 (2)) As 
to the light to a penalty so recovered, see A -G. v lixetci Corporation, 
[1911] IK. B 1092 

(e) This is so as regaids their.dotenmnation of the question whether an 

access allowed the public, or a section ol tho public, to open spaces is of 
public benefit (seep 577, ante), or whether it is in tho interest of the 
public that eeitain land should bo kept fice from buildings under a scheme 
of land development, or whether laud set apait tor games or other 
recreation is boiid fide devoted to that use (Finance (1909-10) Act, 1910 
(10 Edw 7, e 8), s 17 (3); and see p 578, ante) '* 

(f) For definitions ot “ total value ” and “ site value,” see p 550, ante. 

<g) On an appeal undci this head the appellant cannot raise the question 

whether the original total or ongmal site value was coriectly fixed (t bid., 
■•33(1) (ft)). 

(h) The Commissioners have power to apportion any original site value 
or other site value wheie a part, only of the pau-el of land as onginally 
valued is the subject of tbe eliaige of duty (ibid, s 29) The unit for 
valuation pui poses is normally each piece ot land m sepaiate occupation 
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(5) Their determination of any other matter winch by the Act Sfct "• 
ijnpoeing the duties they are authorised to determine (i). Appeals to 

a Referee 

Hub-Skct 2 --Conditions of Appeal. - 

1137. An appeal against a valuation can only be brought by a Who may 
person who has bninally given notice of objection and who is an a PP eal * 
owner of the land (j), or a person having a statutory mteiost in the 

land ; but, wluao a lessee is the owner, the poison entitled to the fee 
smiplo reversion, oi to a leasehold rovemou for a teimofmoie 
than twenty-one yeais, may also appeal (/.) if the tenant for life 
and the tiustees of settled land exercise a discretion as to whether 
they will accept a piovisional valuation, the court will not interfere 
at the instance of tho i eversioner (I). 

1138. Tho appellant must give notice in wilting pf his intention Notice 0 f 
to appeal, setting foitli the grounds of the appeal, and he is not ■TPe.vi 
entitled to rely at tho healing upon any gj ounds othei linn those 

thus set out (m). 

Smi-Sl'OT 3 —Conditatwn (j <'o\ut 

1139. The appeal is to a refeiee who is selected from a panel of Referee 
refeieos appointed by a Deference Committee consisting of the Lonl 
Chief Justice of England, the Master of the Dolls, and tho President 

of the Surveyors’ institution (pi). 


(sec p 535, anU), or, on the request of an owner of contiguous pieces of 
land, any number ol such pieces the agios gate ana ol wbub does not 
exceed 100 acres (PinaiHe (1000-10) A< t, 1010 (10 Edw 7, o 8), s 20 (1), as 
amended by the Revenue Ad, 1011 (1 & 2 (!eo ft, e 2), s 5) Where a 
pait only ot the fee simple of the land rs the subject, of a transfer or lease, 
an apportionment ol the whole increment value duty payable ou the fee 
simple value must bo made , see Finance (1000-10) Act, 1910 (10 Edw 7, 
c. 8), as 20 (2), 32 (3), Slat Ii &0,1010, p 305, ir 2, 3. 

(t) Finance (1000-10) Act, 1010 (10 Edw 7, c 8), s 33. 

(]) For definitions ol “ownei,” see note (c), p 551, ante, and. for 
definition of “ mtciest,” sec note [b), p 558, ante 

(lc) Finance (1000-10) Act, 1010 (10 Edw 7, c 8), ss 27, 33. But tho 
rcteree may, should lie see nt, allow 7 any fluid person who appeals to him to 
be interested m the land, or m the mattei ol the appeal, to put his case 
befoie him m wilting, oi to take putt in any consultation with reference to 
the appeal (Land Values (Reiuec) Rules, 1910 (btat. R &0,1010, p 308), 
r. 11) 

( l ) Be Knolhje' Tiusls, Saunders v llaelmn, [1912] 2 ('ll 357. C A 

(m) This may, howovei, be done with tho leave ol the ideree (Land 
Values (Roteiec) Rules, 1010, i 8) In the case ot an appeal against a 
valuation, the notice of appeal must not he given beloie tho expiration ol 
thirty days altei notice ol objection to the valuation lias been given 
by the appollant, and, it the Commissioners li.tve giv en law notice that 
they do not intend to amend their valuation, the notice ot appeal must 
be gnen vvitlnn tlnity days alter such notice It the appeal is against 
an assessment, apportionment, refusal to giant an allowance, or other 
determination of tho Commissioners, the notice to appeal must be given 
within thirty days after the determination ol the Commissioners has boon 
notified to the appellant {ibid , r 4) 

(n) Finance (1909-10) Act, 1910 (10 Ldw 7, c 8), ss. 33 (2), (ft), 34. In 
the case of the death or incapacity of tho reteree origin ally selected, or if 
it is shown to the Refcience Committee in any other case that it is expedient 
to do so, they may, at any time beforo he lias given Ins decision, revoke 
the reference to the selected ideree and select another referee to try 
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Sub-Sect. 4.— Procedure on Appeal 

1140. Either party may appear before the referee by a represen¬ 
tative^). 

The referee must, without delay, arrange with the Commissioners 
and the appellant as to the time and place of hearing, and both 
parties must furnish him on his request with any documents or 
other information which it is in their power to give, and which he 
may lequire for the purposes of the appeal (jx). 

1141. The decision of the referee must be in the form contained 
in the Schedule to the Statutory ltules or to the like effect, and 
copies of it nnibt bo furnished by him to the Reference Comuntteo, 
the Commissioners, and the appellant (. 7 ). 

When the Commissioners have received notice of the decision of 
a referee, they must without delay make such alterations 111 their 
icoords and other documents as maybe neetssaiyto give effect 
to it(i). 

Sect. 8 —Appeals to the Ihgli Couit. 

Sub-Skit 1 .—Conditions of Ajputl, 

1142. Any person aggrieved (s') by the decision of a referee may 
appeal against that decision to the High Couit, subject to the con¬ 
ditions laid down in the Rules of Court governing such appeals, and 
to certain provisions of the Finance Act, 1894(f). 

Sib-Selt 2.— The Court 

1143. The appeal is to be set down for hearing upon the Revenue 
side of the lung’s Bench Division ot the High Court, but it may by 
ordei of the court or a judge be beard before a judge of the 
Chancery Division, or at assizes (a) 

the appeal (Land Values (Rcieiee) Rules, 1910, r. 10) Any referee 
appointed mast be a poison who is a member of the Surveyois’ Institution 
01 has expeneuee in the valuation of land (Finance (1909-10) Act, 1910 
(10 Edw 7, c 8), s 34) 

( 0 ) Ibid ,e 33(3) When the Commissioners have received notice of an 
appeal against total 01 site value on a provisional valuation made by them, 
they must give notice ot the appeal to any petson from whom they have 
lequiicd a return oi the land or who is entitled to apply to them tor a copy 
ot the provisional valuation (Land Values (Referee) Rules, 1910, r 11(2)) 

(p) Finance (1909-10) Act, 1910(10 Edw 7, c 8), s 33 (5); Land Values 

(Refoiee) Rules, 1910, r 7 The conduct of the proceedings is in the 
discretion of the rcieiee, subject to any special directions given by the 
Roleience Committee (tbid ) • 

(q) See Land Values (Refeiee) Rules, 1910, Sched II. 

(r) Ibid , i 12. 

(a) “ Pei son aggrieved ” includes the Commissioners (Revenue Act, 1911 
(1 & 2 (Jeo o, c 2), s 7) 

(t) 57 & 58 Viet e. 30, s 10 (2), (3), (4); see Finance (19P9-10) 
Act, 1910 (10 Edv\ 7, c. 8), s. 33 (4) The appeal may, m the case of 
small estates, he to the county court; see p. 586, post. The Rules of 
Court governing the procedure on appeal are embodied in R S C. 
(l'Vi,mce^l909-10) Act), 1911; Yeaily Practice of the Supreme Court, 1913, 
pp. l.>73,1574 For the provisions of the Finance Act, 1894 (57 & 58 Viet. 
c. 30), icb rred to, see title Estate and Other Death Duties, Vol XIII., 
pp. 226,227, and see Yearly Practice of the Supieme Court, 1913, pp. 1573 
et seq. 

(«) R. 6 C (Finance (1909-10) Act), 1911, rr 5, 6 (1). If the petition 
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Sub-Sect. 3 .—Procedure m Appeal . 

,1144. Proceedings are commenced by petition filed within one 
month of the date of the referee’s decision and setting forth the 
facts and the contentions of law upon which the appellant alleges 
the decision was erroneous (v). 

A copy of this petition must be served on the Commissioners of 
Inland Kevenue within seven days of the date of filing (a). 

Within ten days of such service the respondent must serve a 
notice on the appellant stating how far, if at all, he admits the facts 
and contentions stated in the petition (a). 

Within twenty-eight days of service of the petition, the respon 
dent must seive upon the appellant a furthei notice stating the 
facts and contentions of law upon which he intends to rely at the 
hearing, and he may call upon the appellant to state wheitiei and 
to what extent he admits the facts and contentions of law lelied 
upon by the ie8pondont(it). 

Wilhm seventeen days aftor seivice of this notico either of the 
parties may set the petition down foi healing (c) 

1145. On an appeal where the Comnnssioneis allege that any 
sum is due from an appellant by way of duty, they may apply by 
summons before a judge in chambers to have the proceedings 
stayed until the appellant has paid or given security for tbo duty 
claimed, and upon such summons the judge may make such order 
as seems reasonable in the ciicumstances (jl) 

1146. Except bv consent or unless it is othenvise ordeied, only 
oral evidence is admissible at the hearing of the appeal (c). 

Sub-Pect 4 —Fmtber Appeal. 

1147. The decision of the com t is final, except by leave of the 
eouit or of the Court of Appeal (/). An appeal lies without leave 

is heard at assizes, the appellant is m the position of a plaintiff wttlun 
li S. C, Ord 36, rr 22 b and 28 (R S C (Finance (1909-10) Act), 1911, 
i 6(2)) 

(e) It S C (Finance (1909-10) Act), 1911, rr 1,2. Except with the 
leave of the court, the appellant is not entitled to rely on any facts or 
contentions of law other than those set forth m the petition, and the 
respondent is not entitled to rely upon any facts or contentions ot law other 
than those stated bv him in bis notice served on the appellant (ibid , r 8) 

(a) Ibid., r. 4(2)' 

(b) Ibul, r 4 (1); and see t bid, r 8, note («), supra The parties to 
the appeal must also exchange lists of ail documents in their possession 
relating to the matter in issue, and give inspection at all reasonable times 
of any of those documents not protected by privilege, and provide copies 
of them on the usual terms (ESC (Finance (1909-10) Act), 1911, 
r. 9). The petition may be amended at any stage oi the proceeding by 
having any matter struck out by order of the judge on the appbcalion of 
the respondent (ibid., r. 13, applying 11 S, C, Old 19, r, 27), and the 
court may allow the amendment of the petition by the appellant on terms 
(R S. C (Finance (1909-10) Act), 1911, r 12) 

(e) Ibid , r 6 , 

(d) Ibid., r. 14 An order so made may be subsequently varied or dis¬ 
charged on the application of either of the parties (ibid ) 

(e) Ibid, r 7. 

(J) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 33 (4), applying 
the Finance Act, 1894 (57 & 58 Viet. c. 30), s. 10 (2). 
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from tho decision of the Court of Appeal to the House of 
Lords ( g ). 

Sect 9 .—Appeals to the Comity Court. 

Sub-Reot. 1 — Conditions of Appeal. 

1148. Whore tho total value or the site value as fr : d by tho 
Commissioners of the property in respect of which tho dispute has 
aiison doGR not exceed £500, the appeal against the decision oi tho 
refeiee may lie to the county court of the county or place in 
which the appellant resides or the property is situated (/o. 

Sob-Sect 2 — I'metlure on Appeal 

1149. The appellant must, within one month from the date of 
the decision of the referee, tile a petition setting forth specifically 
the fads and contentions of law upon which ho allegos that the 
decision was etroneous (i). 

1150 Tho rules as to admissibility of evidence, discovery and 
inspection of documents, and notices to either side to admit facts 
lalied upon by the othei, are the same as m the case of an appeal to 
the High Oouit, and the county couifc judge lias the same power as 
a judge of the Iligli Coiut as to making or vaiymg an order on an 
application of the Commissioners that the action may be stayed 
until the duty alleged to he due shall be paid or secured ( l ) 

1151 Tho date to be fixed for bearing must not lie loss than 
sixty days from the day of tho filing of the petition {l) 

Rbn-Si’ir 5 — FurtItn Appeal. 

1152. Either paity aggrieved with the decision of the county com t 
judge may appeal theioliom to the Comt of AppoaLw). 

(ff) Appellate Jurisdiction Aci, 1876 (39 A 40 Viet c 50),s 3 As to 
appeals to the House of Louis, see title 1 'akuament, Vol XXI, pp 643 
et seq 

(h ) Fmarno (1000-10) Act, 1010 (10 Iidw 7, c 8), s 33 (4), as amended 
by the Revenue Ait, 1011(1 A 2 Geo 5, c 2), b 7 An appeal by the Com¬ 
missioners against the decision of a leteieo would, it is submitted, lie to 
the county couit ot the place where tho vnluei who made the valuation 
resides oi the land is situate The i evidence o£ the Commissioners lor the 
pm pose of fix nig jurisdiction is Somerset House, Strand, London , see 
Taylor v. Cropland Gas and Coke Co (1855), 11 Iixcli 1; Keynsham Blue 
Lias Lime Co v. Bala (1803), 2 H & C 729. As to county courts, 
gcneially, see title County Courts, Vol VIII, pp 405 el seq. 

(i) County Court Rules (Stat R &0,1911,p 35), rr. 33, 34. At the 
tnal of the petition tho appellant cannot rely upon any fads or conten¬ 
tions of law not stated in the petition unless by ieave of the judge (tbtd , 
i 40) Tho judge may extend the time for tiling the petition or for serving 
any petition or notice upon such twins (if any) as the justice of the ease 
may lcqiure (ibid , r 43) 

G) County Com! Rules (Stat R & O , 1911, p 35), rr 36, 37, 38 ; see 
p 585,,tuts, and see title 1 Uscoveby, Inspection, and Inierhogatolues, 
Vol XI, pp 35 d seq 

(l) ibid r 35 (2) Altei filing the petition, a sealed copy is given to the 
appellant by the registrar tor service on tho respondent 'this service must 
be effeded within seven days of the date of filing (ibid , r 35 (3)). 

(m) Finance (1909-10) Ad, 1910 (10 Edw. 7, c 8), s 33 (4). 
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Part V.—Customs Duties. 

a 

Sect. 1 . — Introductoi //. 

Sub-Sec I 1 —In Ut-uei at 

1153. “Duties of customs” or “customs duties'’ aio duties or 
tolls payable upon commodities exported fiom or impelled into tins 
countiv, as opposed to “excise duties,” which are payable upon 
articles produced and consumed at homo Of) 

1154. Goods liable to a customs duty may ho mipoited into 
the United Kingdom only by such legal quay, wharf, or other 
place(o), and subject to such regulations, as the Commihsmners 
of Customs and Excise ( p) may horn tune to time proscribe. Goods 
landed otheiwise aie liable to forfeiture(</) 

1155. Upon the amval m any Biitish poit of, a vessel from 
beyond the seas, the master or other losponsiblo officer must, 
witlnn twenty-tour houis and befoie hi caking bulk, make report 
in the pioscnbed form to the piopei officer ot customs of the 
particul.us of Die cargo (r). Faihue to make due rcpoit involves a 
penalty of T100, and the goods not imported may he detained («). 

1156 If the caigo includes dutiable goods, the impoitei (/) must 
make due “ entry” (a) ot such goods on the pi escribed foim within 
fourteen days (exclusive of Sundays and holidays) after the amval 
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( n) SeeSucet’s I .aw Dictionary, Wharton's Law Lexicon; Murray's New 
English Dictionary In modern times customs duties have seldom been 
imposid upon exported commodities 

(o) Legal quays for ihe lading and unlading of goods are appointed by 
Tieasuiy Wan ant (llaibouis. Docks and Pieis Clauses Act, 18 47 {10 & 11 
Viet c 27), s 24, Customs Consolidation Ae(. 1870 (30 & 40 Viet e 3d), 
b 11), see title Constixi'tjon \.l Law, \ol VI , p 159 The importation 
oi some classes ol goods, such as saioliaun, tobacco and wine m cask, is 
ientrusted to special pm ts, see pp 600, note (u), 007, note (//), 000, note (h), 
pod As to the Tight of public user of ports, and as to the limitation of 
importation and exportation ui time oi war, see title Consthutionai, 
L^w, Vol VI, pp 4()0,401 As to quays and harbours generally, see title 
Waters and Watercourses 

(p) As to tlie Commissioners ot Customs and Excise, see pp 544, 345, 
ante 

(q) Customs and Inland 1'evenuo Act, 1881 (44 L 45 Viet e 12), s 13 
This restuction is not limited to goods liable to a customs dut y 

(r) Customs Consolidation Act, 1876 (J9 5s 40 Vnt e 36). s 50 A 
vessel is considered to haic arrived when she comes within the limits of the 
port {ibid , 8 40; and see Alqoma Central Railway v It , [I003 | A C 478, 
1* C ). It is part, ot the prerogative of the Ciowu as incident to the duty of 
customs to appoint officers to gauge all gaugablo ai tides imported into the 
kingdom (London Corporation v Long (1807), 1 Camp 22). As to officers 
of customs and excise, see pp 545 et teq , ante 

(s\ Customs Consolidation Act, 1876 (39 & 40 Viet, o 36), s, 51 As to 
the reoovory ot customs penalties, see pp 737 et seq„ post 

(t) “ Importer ” means, includes, and applies to any owner or other 
person for the tune being possessed ot, oi beneficially interested m, any 
goods at and fiom the time ot the importation thereof until the same are 
duly doliveied out of the charge ot the officers of customsf (Customs 
Consolidation Act, 1876 (39 At 40 Viet c 36), s 284) 

(u) A customs “ entry ” ot goods is a description ol the goods, their 
origin and destination, given in one of the forms set out m the Customs 
Consolidation Act, 1876 (39 & 40 Viet c 36), Sched. B. 
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of the vessel and before unshipment of the goods. This may be 
done either by peifeet entry or by entry by bill of sight (v). 

Perfect entry may be either for goods to be immediately cleared fbr 
home use on payment of the duty found to be chargeable thereon (a) 
or it may be for goods to be deposited in a duty-free warehouse ( b ). 

The entry by bill of sight is a provisional entry of the goods made 
when tbeimpoiter or his agent is unable for want of full mfoimation 
to make a perfect entry of the goods (c). Where goods have been 
lauded on a bill of sight, full and perfect entry must be made within 
three days after the lauding (d). 

All entries arc made in duplicate, and delivered to the collector 
or other pioper officer of customs at the port (e). 

1157. Entry having been made, tho impoitei is required within 
fourteen days of the amval of the vessel, or such further time as 
the Commissioners may allow, to land the goods (/), but unless by 
special permission of the Commissioners they must not be landed 
or put on shore on Sundays or holidays, noi on any other da>s 
except between the horns of 8 a.m. and 4 p.m fioiu the 1st March 
to tho 3lnt October, both inclusive, nor except between the hours of 
9 a.m. and 4 p.m. during the remainder of the year (<j). 

1158. All dutiable goods imported must he produced to the 
pioper officer of customs for the purpose of examination and 
account (h). If it is found that goods of one denomination are 
concealed in a package of goods of another denomination, or 
it any package docs not conespond with the entry, or if any 
package contains other goods or goods subject to a higher late or 

(i>) Custom 5 . Consolidation Ac), 1876 (39 & 40 Viet c 30), s 73 
If not entered, tho goods may be coin eyed to the King’s waichouse, 
and, it all duties and chaiges on them aie not paid within three months, 
they may be sold (ibid ) This applies to imported goods in general, 
but neither entry nor report is required of diamonds or bullion, or 
of lobsters or fresh fish of British taking imported in Bntish ships: the 
Commissioners may, however, requite an account to be rendered oi gold, 
bulbon and diamonds (Customs and Inland Revenue Act, 1881 (44 & 45 
Viet c 12), b 13 ; Revenue Act, 1898 (61 & 62 Viet c 46), s 3) 

(a) Customs Consolidation Act, 1876 (39 & 40 Viet c 36), s 55. 

(/>) Ibid , s. 07. 

(c) Ibid , s 58 

(d) Ibid , a 61 If the peifeet entry is not duly made and the duty paid 
on the goods, they are regarded as goods unlawfully shipped (A.-G v. 
Ilawlcf) (1830), 1 Cr & J 121 ; A -Q. v Iluiel (1843), 11 M & W. 585) 

(e) Cubtoms Consolidation Act, 1876 (39 & 40 Viet c 36), s. 65 Entry 
is not required tor the ie-importation ol British goods of a kind which, hall 
they been loreign, would have been liable to a duty of customs, provided 
they aTe brought back withm five years from tho date of exportation, that 
then identity is established to the satisfaction ol the Commisbionors, and 
<hat the draw hack, if any, paid upon them is repaid (Customs and I pi and 
Revenue Act, 1879 (42 & 43 Viet. c. 21), s. 6) In the case of Bntish spints 
expwited, the excise allowance paid on exportation must also be repaid 
wheu they are brought back (Spirits Act, 1880 (43 & 44 Viet c 24),s. 69); 
and, aR to drawbacks and excise allowances, see pp. 697 et seq , post. 

(j) Customs Consolidation Act, 1876 (39 & 40 Viet c 36), s 73 The 
period allowed lor landing has been extended to twenty-one days by 
Minute of the Commissioners dated 4th August, 1881. 

(a) Customs and Inland Revenue Act, 1881 (44 & 45 Viet o. 12), a. 9. 

(ft) Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), s. 77. 
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other amount of duty than those of the denomination by -which 
such package or goods were entered, such package and goods 
*are forfeited, and the person who has linpotted the goods or caused 
'them to be imported is liable to a penalty of £100 or treble the 
value (i) of the goods at the option of the OoinnnssKmeis (j). 

Any person making a false declaration, or signing or using a false 
document, or untruly answering questions put to him by any officer 
of customs as to matters under the direction of the Commissioners 
is liable to a penalty of £100 [k) 

1159. Upon completed entry and examination of the goods, the 
duty found chargeable thereon may bo paid, and they may be 
cleared for home use(f), oi they may be deposited in a duty-free 
warehouse appioved for the custody ol goods of that kind, in which 
case payment of the duty is postponed until their delivery for home 
consumption (»i) 

Sub-Sect 2 — II uiehonainq 

1169. When warehoused, the goods aro required to be kept so 
as to be readily accessible, and the warehouse-keeper must produce 
them when required to do so by an officer of customs and excise (»). 

The warehouse-keepeT is alone responsible to tho propi lotor of 
tho goods for their safe keeping wdnle m warehouse, but should goods 
warehoused be destroyed or embezzled by an of lit er of customs and 
excise not acting in the execution of Ins duty (u)or by the aid or 
assistance of such officer, the Commissioners may, with the consent 
of the Tieasury, make good the damage suffered by the importer or 
consignee, provided that the guilty official has been piosecutcd to 
conviction by the importer, consignee, or w'arehouse-keepor (p). 

( i) The value to be taken is to be estimated according to the rate and 
price fm w lech tlu* best goods of tlie bke soit oi kind and denomination for 
wlncb the duly oi duties thereon have been paid wore sold in London at 
oi about tho time ot tho commission of tho offence (Excise Management Act, 
1827 (7 & 8 Geo 4, c 53), s 6U ; Customs Consolidation Act, 1876 (3g & 40 
Viet c 30), s 214) 

(j) Ibid, s 67 The pisticcs have no power to mitigate the penalty 
( Bondv Jackson (I860), 20 L T 327) A person ordenng the goods would 
be liable under this piovision (Buderibmq v Roberts (1866), L R 1 O P 
575) For special provisions as to penalties on the importation of tobacco, 
seep 608, post On a suit for the penalty the pity hud tho single value 
(A -G v Uatton (1824), 51‘Clo 214 , A -G v Goldstein (1905), Times, 26th 
July) As to tho lccovery of customs penalties, see pp 737 et seq , post 

(/<) Customs Consolidation Act, 1876 (31) & 40 Viet c 36), s 168. As 
to the recoveiy of customs penalties, see»pp 737 et seq , post 

( l ) The duty chargeable is at the rate in torce at the time when tho entry 
of tho goods was delivered (Finance Act, 1901 (1 Edw 7, o 7), s 7 (2)) 

(hi) Customs Consolidation Act, 1876 (39 & 40 Viet c 36), s 77 The 
liability of the importer lor the duty on the goods is not done away with by 
they being warehoused (A -G, v. Ansted (1844), 12 M. & W 520) If 
delivered out of warehouse without being duly entered the goods are for¬ 
feited (A -G v Fondiere (1834), 1 Cr M. & R 570 ; Lowe v. A -G (1835), 
2 Cr. M & R 544, Ex Ch ) 

(n) Customs Consolidation Act, 1876 (39 & 40 Viet c 30),,88 81, 82 ; 
Spirits Act, 1880 (43 & 44 Viet e. 24), a. 60. Failure to do so involves 
liability to a penalty of £5 (ibul) 

(o) As to the position of the waiehouse proprietor where tho officer con¬ 
nives at a fiaudulent mteiforence with the goods warehoused, see A.-G, v. 
Brewster (1795), 2 Anst. 680. 

( p) Customs Consolidation Act, 1876 (39 Si 40 Viot. c. 36), s. 85; Spirits 
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Sect l. The duty chargeable on the goods is also remitted in such a case; 
Introduc- and the Commissioners may remit or leturn anv duties due ojr 
tory. paid on goods wan housed or to be warehoused, which are lost or 

nonunion of destroyed by unavoidable accident, either on board ship or in 
duly warehouse, or in course oi lemoval thereto or receipt llieiein (q). 

Duty on 1161. "While the goods mo in the bonded wai eliouse (i ), the duty 
coudbin bond j H secured by bond or such othei security as the Tieasiu) or the 
Commissioneis may approve (s') 

Discharge The liability to pay the duty is discharged if the goods are 
fiora pay- exported under the regulations, or aie so dealt with while m waie- 

mcnto (uty house as to cease to he dutiable (t), oi if they .no removed undor 
bond to another warehouse (u) 

Sun-Si <T ;j— •Deluiri/ /torn Wwtln>u*e 

Calculation 1162 The duty payable on goods upon then dehveiv flora 
of duty. wuichouse for home (.oilsumption is that chaigeable acc tiding to 

the account taken on imputation, except m the case ol tobacco, 

Act”, 1880 (43 A. U Viet chip’s 52 7 JUstilhis Co . Ltd v Jin sell’s 
Tuislre (1880), lti It (ft ol Bess) 179, (Cnmmnitj d Co's 

Tntslce) v Kobe thou and I'm tin (IS'll), 28 Sc L I! 410 

(q) Customs Consolidation Ad, 1876 (.”»!) A 40 Viet c ss 87, 116 
Should tlio Commissioners not bo satisfied that the cm niristancos weio such 
as to justify then repaying oi remitting the duty, an action will not lie to 
compel them to renut or repay it (Marjmlane v Inland llevenue Conimik- 
m oner* (1870), 22 Dunl (Ct ol Bess ) 260 , and see Leakey mul Ilaig v 
Dunqhnm (1801), 65 L T 152) 

(r) A bonded v\ alehouse is u seeme plan appiovedbv the. Commissioners 
of Customs and Exuse, tor the seiviee oi the public, loi the deposit, of 
dutiable goods upon which the duty has not been paid (Code, Par 1,1) 

(/.) Customs Consolidation Act, 1876 (DO A 40 \ u t e DO), s 1.J All 
bonds and othei securities relating to customs aie taken to the use of IJis 
Majesty Such bonds may be given by rumors, but, it i> the pi act ice of 
the Commissioneis in the ease oi a bond given by a imnm to leipuic that 
the sureties shall he ot full ago All bonds, except sui h as mo given tor 
securing the due exportation oi, or the payment of dut v upon, vvaiehoused 
gnodh, may, alter the expnation of three veais from the date theicoi, or 
iiom the time, it any. limited tlieiem loi the peifonnanee ol the condition 
thereof, be earn idled hj older of the Commissioneis (Customs t'onsohd.ition 
Act, 1876 (39 & 40 Viet c 36). s 165) A suiety to the bond is entitled to 
the Crown’s prionty m bankiuptcv (7?e Chin f lull ( Toid ), Mount;/ v Clniuhill 
(1888), 39 Cli D 174) Stamp duty is payable upon customs and excise 
bonds at the following iates — £ s d 

Whero the penalty does not exceed £10 . 0 0 3 

£ £ 

Exceeds 10 but not 25 .0 0 8 

„ 25 „ 50. 0 13 

„ 50 „ 100 . 0 2 6 

100 „ 150 . , 0 3 9 

In any other case . .050 

(Stamp Act, 1S91 (54 & 55 Viet c 39) r Belied I , sub tocr) But tins does not 
apply to bonds given for the purpose ol obtaining diawback upon dutiable 
goods exported (ibid ), ot given in respect of the lemoval, transhipment, 
exportation, carnage leastwise, or shipment as stoics, of any goods 
These bonds are exempt fioin stamp duty (Finance Act, 1905 (5 Edw 7, 
e. 4), s 5; * As to bonds generally, see title Bonds Vol Ill , pp. 79 et seq. 

(t) As m the case of spirits used m bond to fortitv wine or lnne or lemon 
juice, or spirits methylated in bond, or tobacco denatuied , see pp 608, 
609, 624, 027, 039, post 

(u) Customs Consolidation Act, 1876 (39 & 40 Viet, c 36), bb. 88, 89 No 
duty is chaigeable on spirits removed under bond to the premises of an 
authorised methjiator; and where spirits, other than methyhc alcohol, 
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spirits, wine, figs, currants and raisins, sugar and sugar goods, Sect i 
and molasses, upon which duly is chaigtxl upon the account taken Introduc- 
*on delivery (i). tory. 

All duties aie calculated according to impelul weight and jiein^T 
measure (u). account 

1163- In the case of goods cleared for home consumption or Rato of duty 


iinpoi tation, the rate of dntv applicable is that in foiee at the time 
when the entiy was parsed {!>). Whore goods are warehoused and 
subsequently dehmed for homo consumplion, the iatn of duly 
applicable is that chargeable at the date of the actual removal of tho 
goods from warehouse(r) Ii the goods have been deliver'd under 
bond for removal to anothei waiohouse to bn 10 -warehoused, and 
the duty is paid on them prior to ie-w iroiiousing, the rate of 
duty applicable is that m force at the tune tho duty actually 
paid ((A 

1164 In tho ease of icstrietml goods subject to a duty of customs, it,mien of 
which aie found or seized within Lho United Kingdom (F), and in pioofasto 

____ . . _ __ due nnstaip- 

aro removed to be used in an ait or inanulactme under the Finance Act, racn ^ an(J 
19l>2(2l'dw 7 c 7),s 8, tlic only dutv t lunge,i bio is tlio dilleience between P A y raun, ' of 
the custom i duty on the Hpuits and tho evcise duty whuh would bo <u, y' 
payable on home-made spirits of the same kind , see unto (i>), p 624, post 
Ah to delivery from w.uchouse, bee tlu* text, nifnt 

(v) t'nstoms ( onsolid.ition Act, IS7<> (39 \ 40 Vu t c 36),s 08, Revenue 
Ant, 1003 (3 Edw 7, c 4b), s 3 tf, however, the oflieer in charge of tho 
warehouse has icasonablc grounds tor supposing that anv deticicncy 
shown on the delivciV account of the evepted goods is due to baud, duty 
mav be charged on such doiVicncv or anv part of it (Customs Consolidation 
Act, 1876 (30 & 40 \ id, c 36), r 00), and when anv deticicncy not due to 
natural waste m such goods while m bond is discovered, the Cornnussioneis 
may call upon tin waieliousc piopnctoi Joithvvil.li to pay the duty on such 
deficiency (Revenue A<!, ]0(iy (!) Edw 7, c 43). s 2) In taking accounts, 
the officer lias some ii not absolute discretion, pioudcd lie does not 
cxereiRC it improperly (It v Spdln (1847), 1 Exch 401) 

(a) Fil'd oms Consolidation Act, 1876 (30 As 40 Viet c 36), S 17, and 

sec title Weigh is and Mi- vst’kks , 

( b ) Customs Consolidation Act, 1876 (39 & 40 Viet c 36), s 10; and 
as to when duties payable on import it ion me chargeable, see Canada Saqar 
Refining Co v II, [1898| A C 73a, 1* C On a legacy of wines which 
arrived at the poit heloic the death of the testatoi, where the report was 
made bt hue, but the enti v was not made until aftei, the death, the executor 
was held bound to pay the duties out oi the asset- (Stewart v Denton (178.7), 

4 Doug (k b) 210) As to 4 entry” of the goods, see note («), p 687, ante 

(c) Finance Act, 1900 (63 & 64 Viet e 7). ^ 9 Where a sale of goods in 
bond lias taken place, and, prior to the delivery, an increase has taken 
place in the rale of duty, the seller may, hi the absence ot agicement to the 
contrary, add to tho contract price a sum equal to any amount paid by 
him in respect of the rneieaso of duty (Conway B) other a and Savage r 
Mvlhern & Co , Ltd (1901), 17 T L It 730); and see title Sale 
of Goons As to a conditional sale where tho duty on the articlo 
sold has been increased, see Newbridge Rhondda Brewery Co v Evans 
(1902), 86 L T 453 If any duty has been reduced or repealed under 
like circumstances, tho buyer is entitled to deduct from the contract 
pnee a sum equal to tho amount of the decrease In case of a dispute 
ansmg between the parties as to the sum to be added or deducted, the 
Commissioners may determine the proper amount (Finance* Act, 1901 
(1 Edw. 7, c 7), s 10 ; Finance Act, 1902 (2 Edw. 7, c 7), s. 7). 

(d) Finance Act, 1911 (1 & 2 Geo 5, c 48), 8. 3 

(e) Such as extracts or essences of coffee, chicory and tea, saccharine, 
spirits, tobacco, and wine ; sie pp 596, 597, 599, 601, 606, 607, 609, post. 
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the case of any proceedings taken to enforce a forfeiture or recover 
a penalty for smuggling under the Customs or Excise Acts, it rests 
with the defendant or claimant of the goods to prove that they have 
been pioperly unshipped and the duties paid thereon (/). 

Sub-Rfct 4.--hie of Man 

1165. The Isle of Man is part of the United Kingdom for the 
pui poses of the Acts rotating to customs duties (<j), Lut not for 
excise purposes (h). 

1166. Goods the growth or produce of the Isle of Man may be 
imported into Great Britain or Iieland on a certificate being fur¬ 
nished of then origin, and on the payment of such a duty as may 
countervail the duty of excise payable on the same class of goods in 
the United Kingdom, legal d being had to anyinsulai duties aheady 
paid on tliom(i). 

1167. GoodB imported from abroad into the Isle of Man, which 
are liable to a higher late of duty in Great Bukin or Ireland than 
m the Isle, may not be brought into Great Biitam or Ireland, if 
they have been eleaied for consumption in the Isle, or deliveied 
from the custod) of the customs officers there (A) 

Siui-Sl.CT &—Mtsullaneotis Duties of the Commissionns 

1168. Tn addition to the functions foi which the Commissioneis 
of Customs and Excise aie primarily constituted (/), the department 
undertakes adnnnistiative duties at the ports in connection with 
postal letters and stamps (w), merchant ships (a), infectious 
diseases of human beings (<>), animals ( p) and plants (q), the assay¬ 
ing and marking of plate (r), and tlio nnpoi tation of copyught 

(j) Excise Management Act, 1827 (7 & 8 Geo 4. c 53). s 76 , Customs 
Consolidation Act, 1876 (39 & 40 Viet c 36), ss 179.259 Apidgmcntof 
the Revenue side of the High Cornl declaring goods to he loifoiled is con- 
elusiVe, and the question of their forleiluie cannot he, uiised again (Scoll 
v f}he,mmaH (1775), 2 Wm 111 977; and see p 737, post) 

(g) Customs Consolidation Act, 1876 (39 & 40 Viet, o 36), s 277 The 
Treasury have power to limit the importation of goods into the Isle of 
Man (ibid, s 283); and see title Dependencies and Colonies, Vol. X , 
p 677. 

(h) Griffin v Wealheihi (1868), L R 3Q B 753 

(i) Customs Consolidation Act, 1876 (39 & 40 Viet c 36), ss 146, 279 

The duties are the samo as tho*e ehatged in the United Kingdom except 
in the case ol beer, spmts, and ejuooiy Part of the duties on beer aud 
spirits is a temporary tax which is renewed annually (Mo of Man Customs 
Act, 1900 (63 64 Viot c 31)), and see note (d), p 600, 'post. 

(k) Customs aud Inland Revenue Act, 1879 (42 & 43 Viet c 21), s 13. 
If not delivered out of official custody, they may be for warded to Great 
Britain or Ireland under the regulations, proper seeunty haviug first been 
gi\ cn for their due delivery at the port to which they are forwarded. * 

(?) As to these, see pp 544 et sea , ante 

(m) See title Post Office, Vol. XXII, pp 655, 656. 

(«) Sc> title Shipping and Navigation 

(o) See titles Public Health and Local Administration, Vol XXIII., 
pp 432 et sw; Shipping and Navigation 

(p) See title Animals, Vol I., pp 403, 432. 

(</) See title Agriculture, Vol. I, p. 280. 

(r) See the text, %nfra. 
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works («), explosives (t\ various articles of food and drugs (a), and 
goods bearing fraudulent or misleading minks (b). 

1169 All gold and silver plate impoiled into the United King¬ 
dom (c) must be entered to be warehoused and must not be delnerod 
except for pnvato use until it has been assayed, stamped or 
marked (d). The Commissions s may mako regulations for the 
removal of plate from wuiuhoube in chin go of an oHirer to the 
nearest assay olhco to he assayed ( c) It upon assay it is found to 
be of stand,ud quality, it may be stamped and dolivoiod for homo 
use. If it is found not to be of stand.ud quality it must ho leturned 
to warehouse m charge of an oliiier, and lnav, within one month 
from the date of such letuin, ho exported under bond ; and it it is 
not expoiied within this penod, or at an ember date sin old tho 
impoiter so de.-ne, any pait not exported must bn cut, broken, 
and defaced by the pioper ollienr of customs and dobvoied fiom 
warehouse upon payment of all pioper charges!/). 

1170 . Otiieois of customs also onforee the laws restneling tlio 
expoitahon of unclean salmon or salmon caught at unseasonable 
times (p), assist in cairymg out certain duties m connection with 
foreign enlistment (h), and collect pilotage dues on behalf of the 
Trinity House (i). 

(«) Bee title CovYRioiir and Literary Puopepty Yol VIII , pp 169, 
170, 200, Copyuglit Act, 1911 (l A’ 2 <loo ft, c 4l>), ss 14 ct seq 

(t) Bee title Kwiosrv cs, A ol XIV , p 3S2 

(a) Bee title Food and Drugs, Vol XV , pp ft, 37, 43—45, 55, 65, 
Co, 68, 69 

(ft) See title Trade Marks, Trade Names, and Designs 

(c) Tins does not, include ornamental plate oi toioigu rnaiiufaetino made 
prior to 1800 (Customs (Ainendmeiifc) Act, 1842 (5 & 6 Viet c 50), s 0). 
nor battered plate (Customs Act, 1812 (5 A 6 Vicf c 47), 8 59), nm small 
wares, suck as lings, chain?, or lockets (ibid , 8 59, embodying tlio Plate 
(Oflenees) Act, 1738 (12 Geo 2, c 20), 8* 2, 0. and the Silver .Plate 
Act, 1790 (30 Geo. 3, e 31), ss 3, 4, 5), nox at tides ot plato exempted 
fiom assay in the United Kingdom (Revenue Act, 1883 (40 & 47 Viet 
c 55), 8 10 (11)); mu ai tides of foreign plate which, m tlio opinion ot the 
CoramiSMoneiB, may hopioperly desmbed as hand-chased, inlaid, bion/cd 
or filigree work of onentnl pattern (Revenue Act, 1884 (47 A 48 Viet c 02), 
8,4, Customs and Inland Revenue Act, 1890 (53 & 54 Viet e 8), r 17 
(1)) Hut it does include w at <h cases forming partol foreign-mado finished 
watches (Goldsmiths' Co v 11 pall, [ 1907) 1 K P» 95, C A ) and articles 
inlaid with enamel or set with piecious stones on a foundation of gold or 
Pilvei (Fabetqi v Goldsmith s’ Co, [19] 1$ 1 Ch 280, following Goldsmiths' 
Co v Wyatt, supra) 

(d) Revenue Act, 1883 (46 & 47 Viet c 55), R 10(1); Ilall-maiking of 
Foreign Plato Act, 1904 (4 Kdw 7, c 0), 8 1, A statutory declaration that 
the plate is not intended foi sale or exchange iuur! be made m tho case of 
pla^e exempt because intended for private use (ibid ). 

(e) Revenue Act, 1883 (40 A 47 Viet c 55), s 10(2) The importer must 
bear all expenses connected with the assay Any peisou bringing a watch 
case whethei imported or not, to any assay office to he assayed, stamped, 
oi marked, must make a de. Lnation setting forth in what counliy or place 
the ease was made (Merchandise Marks Act, 1887 (50 & 51 Vict.*a, 28), s 8). 

(/) Revenue Act, 1883 (40 A 47 Viet e 55), s 10 

(q) See title Fisheries, Vol XIV , p 618 

(ft) See title Criminal Law and Procedure, Vol IX , pp 528 el seq, 

(t) See title Shipping and Navigation. 
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Sect 2 .—The Duties. 

Subject. 1— Beer(i) • 

1171 . For the purposes of the charge of a duly of customs, all 
beer imported is classified as either (1) mum, spruce or black 
beer, Beilin white beer and other prepaiations, whether fermented 
or unfermented, of a ehai ucter similar to mum, spruce or black 
beer, or (2) beers of any other description (/.). 

1172 . Duty is charged on mum, spruce or black beer, Berlin 
white beer and other beers of that character, according as the 
original gravity of the preparation exceeded or did not exceed 
1,215 degrees ( l ) In the case of beers of any other description, the 
charge is raised by reference to the quantity and the original 
gravity of the beer (»?). 

1173 . The importer of beer is required to deliver to the proper 
officer of customs of the poi t a decimation in the pi escribed form 
of the original gravity of the beer to be impelled (it). Samples of 
the beer landed are taken to bo officially tested bv distillation for 
original giavity, and the charge for duty is raised on the giavity 
stated by the importer or that found on testing, whichevei is the 
h)ghosl(o). If the giavity as ascertained on testing exceeds by 

(j) For tho excise duties on beer, sec pp 613 et seq , post Foi the law 
relating to licensing, generally, see title iNroxiCA'UNG Liquors, Yol 
XVIII , pp 1 et seq 

(lc) The importer is required to specify m Ins entry to which description 
any beer imported belongs (Import Code, p.a 45), seo the text, infra 

(l) A degree of giavity is taken as equal to the one-thousandth part of 
the giavity of distilled water at 60° Fuhicuhcit (Inland Revenue Act, 
1880 (43 & 44 Viet c 20), s 14) For definition of beer, see note ( g ), 
p 630, post , and see Fauhurst v Price, (1012] 1 K B 404 

(m) The rates at present in force are — £ s. d. 

Where the oiigmal giavity ot beers ot 

claSs (1) did hot exceed 1,215 degrees . For eveiy 36 gallons 1 13 0 
Where the onginal gravity exceeded 

1,215 degrees.. „ 1 18 8 

For beers of class (2) where the original 

gravity was 1,055 degrees ,, „ 0 8 3 

And so m proportion lor any difference in gravity (Customs and Inland 
Revenue Act, 1881 (44 & 45 Viet e 12), s 3, Customs and Inland Revenue 
Act, 1889 (52 & 53 Viet c 7), s 3 ; Finance Act, 1896 (59 & 60 Viet c. 28), 
ss. 2, 3 , Finance Act, 1900 (63 & 64 Viet c 7), ss 3, 4 , Finance Act, 1902 
(2 Edw. 7, c. 7), s 3 , Finance (1,909-10) Act, 1910 (10 Edw. 7, c 8), p 82 
(1), (2)) “ Ongmal giavity ” is the giavity as indicated by the official 

saceharometer before fermentation has taken place in the boer (Customs 
and Inland Revenue Act, 18S5 (48 & 49 Viet e 51), s 6) 

(n) Customs and Inland Revenue Act, 1881 (44 & 45 Viet c 12), s 5(1) 
The beer may be deliveied fiom official custody after it has been gauged 
and sampled, but before the strength is tested, if the importer roal&s a 
deposit to cover the duty and hands in a “ request note, as in the case 
of perishable goods, and makes perfect entry and pays the duty chaige- 
able when ascertained It may also be deliveied on payment of duty on 
an assumed giavity of 1.055 degrees, an adjustment being made when the 
test of the sample has been completed (Import Code, par 55) 

(o) Customs and Inland Revenue Act, 1881 (44 & 45 Viet c 12), 
s. 5 (2). Tho original giavity is obtained by distillation of a sample 
in the maimer prescribed in the Inland Revenue Act, 1880 (43 & 44 
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2 per cent, that declared by the importer, the beer is forfeited, and Seot 2 
gif the gravity so ascertained exceeds the gravity declared by more The Duties, 
than 5 per cent., the impel ter or person bunging the beer m and 5 '”~~ 
the person declaring are liable to a penalty of if 100 (p). 

1174 . The quantity of beer to be chaiged is calculated to the Calculation 
gallon, and the duty is assessed and paid befoio dehveiy of the beer of <Jhaigei 
from ofheial custody, except whore entry lias been made by bill of 

sight and a deposit made to cover the duty which might lie found 
to bo due when the testing is completed {q). 

1175 . When beer winch has been imported into Great Britain or Pmwbaik on 
Ireland is subsequently expoitod as merchandise or shipped tor uBe Bl,l,si>( i ucnt 
as ships’ stores or removed to the Isle of Man, a inpayment of the Cip01t 
duty paid on impoit is made by way of drawback 0). 

Sun-Ki'tr 2 — Chicory. 

1176 . Imported chicory is changeable with a customs duty, Chicory, 
which varies according as the elucorj is raw, or kiln-dned only, or 

is loastod to such a degieo as to lie fit for gtindmg (s). 

When mipoited, clucoiy may be warehoused m a bonded ware- Warehousing 
house, either for exportation as merchandise or as slap s stoies or ” 1 I1 |J 1 Jj‘ ,yraeut 
to be subsequently delivered for home consumption (a); whenever ° ' 11 
dolneml for home consumption, duty must be paid on the account 
taken at the landing (b) 

Viet c 20), s 15 It is the practice to tako representative samples lrorn 
Home of the packages only of beers of the same mark , and wheie spiuce 
beer is entered by the impoitei at the higher rate of duty, and the oflicer is 
satisfied that the liquid really is spmeo beer, no sample is taken (Impoit 
Code, pai 10) 

( p ) Customs and Ini md Revenue Art, 1881 (44 & 45 Viet c 12), s 5 (3) 

This might apply to a factot toi a toieign merchant (.1 -G v Wools (1726), 
lluub 223; see Budenborq v Boherf's (1866), L. R 1C I*. 575) As to 
the recoveiy ot penalties, see pp 737 oi hcq , post . 

(q) Customs Consolidation Act, 1876 (30 & 40 Viet o 36), s. 58 In Buoli 
a ease it is the piaetico to icquire a deposit to be made to cover tlie duty 
calculated on an original giavity of 1,110 degrees The importer does not 
ceaac to bo liable for the lull duty (A -G v II urel (1843), 11 M & \Y 585). 

The rate of drawback at piesent m force is — 

Zed 

For every 36 gallons of an original gravity of 

1,055 degiees.0 8 0 

And so in propoition for any difference m gravity (Finance (1900-10) Act, 

1910 (10 Edw 7, c 8), s. 82), and see p* 613. post 

(r) Customs and Inland He venue Act, 1881 (44 & 45 Viet c 12), s 6. 

As to drawbacks, see pp 607 el seq, post 

(s) The rates at present in force axe .— £ s d 

For raw or kiln-dried elucory . . . the cwt 0 13 3 

• „ roasted or ground „ . . the lb 0 0 2 

(Customs Tariff Act. 1876 (39 & 40 Yicl c 35), Fched ) Chicory is con¬ 
sidered to bo “dried” when it has been dned by any means and not 
completely roasted to such a degree as !o bo fit for grinding to powder. 

*' Roasted ” chicory means chicory so completely roasted as ty) be tit for 
grading to powder, whether it has been giound or reduced to powder or 
not (Excise Act, 1860 (23 & 24 Viet c 113), s 21) 

(a) Customs Consolidation Act, 1876 (39 & 40 Viet c 36), 8.91. Chicory 
m bond is allowed to be roasted under special conditions for exportation. 

(b) Customs Consolidation Act, 1876 (39 & 40 Viofc. c. 36), a. 98. 
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1177. The importation o! extracts or essences of chicory is 
forbidden except m transit or to be warehoused for exportation 
only (c). 

SUB-Sscr 3—Cocoa. 

1178. Impoited cocoa is chargeable with customs duty under the 
heads of cocoa, husks and shells, cocoa butter, and preparations of 
cocoa or chocolate (d). 

Jf not immediately cleared for home consumption on import, it 
may be warehoused, and while in bond may be mixed, bulked, and 
repacked for exportation or for home consumption. A deficiency 
in the quantity due to loss m the operation is allowed in the case 
of cocoa foi exportation, but, whoio cocoa is cleared from warehouse 
for homo consumption, duty is charged on the account taken at the 
landing (?). 

ScB-Scer 4 —Coffee 

1179. Coffee imported is liable to customs duty either as raw 
coffee, kiln-dried, roasted or ground coffee, or as mixluies ot coffee 
and chicory, or of either of them with any other vegetable sub¬ 
stance, roasted aud giuund (/). 


(c) Customs Consolidation Aft, 1876 (3!) &. 40 Viet c 30), s 42 Tins 
prohibition is not legaided as applying to chicory paste made fiom roasted 
and clashed chitoiy For mixtures ot coffee and chicory, see pp 017, 
618, post 

(d) The rates of duty in toico are .— 

£ 8 d 

Cocoa . ..... the lb 0 0 1 

Ilusks and shells .... the cwt 020 

Cocoa buttei . . . . the lb 0 0 1 

Preparations of cocoa . the owl 0 9 4 

(Customs '1 anil Act, 1870 (39 & 40 Wt o 35), Sclied Finance Act, 1896 
(59 & 60 Viet c 28), s 7 , Finance Act, 1911 (1 & 2 Geo 5, c 48), s 2, 
applying the Finance Act, 1901 (1 Edw 7, c 7), s 7) In the case of eou- 
fectiouciy containing chocolate a charge is laised for duty at the into of:— 
, £ s d 

When the chocolate exceeds 30 per cent of 

the total net weight the lb II 0 1} 

When the chocolate does not exceed 50 per 
cent of the total net weight . . . 0 0 1£ 

An additional Id pci lb is charged wLeie spin Is have been used m the 
manntacture of the chocolate, and tins may be increased it the result ot the 
analysis oi a sample shows that it does not cover the rato of duty on the 
quantity of spirits used 

(e) Customs Consolidation Act, 1876 (39 & 40 Viet c 3G), ss 05, 97, 98. 
The operations referred to may idso be performed on the cocoa before the 
landing account is taken (ibid ) 

(/) The latos now in forco are — 

£ s d 

Coffee, raw . ... the cwt 0 14 0 

„ kiln-iliicd, roasted or ground . . the lb 0 0 2 

Coffee aud chicory (or other vegetable sub¬ 
stances) roasted and ground; mixed . „ 0 0 2 

(Customs Tariff Act, 1876 (39 & 40 Viet e 35), Schod ). In addition to the 
impoit dut^y on coffee mixtures, the excise label duty of Jd "the i lb (see 
note (<i), p 617, post) must be paid upon any mixture containing coffee 
or oh icon and any article or substance intended as a substitute for or 
imitation of coffee or chicory, which is sold or kept for sale iu the United 
Kingdom (Customs and inland Revenue Act, 1882 (45 & 46 Viet c 411, 
s. 5); and see p. 617, post. 
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1180. The importation of coffee in the form of an extract or Sbct, 2 . 
essence of coffee is prohibited, except m ti ansifc or to be warehoused The Duties 

* for subsequent exportation (g). C( * ffe ~ 

1181. If coffee is warehoused on impeltation it may he husked “ iPnce ' 
and an allowance made foi loss of weight m the opeiafcion. Other- an ^ p.^on 
wise the duty chargeable on subsequent delivery fiotn warehouse of duty, 
for home consumption 13 calculated on the account taken at 

landing ( h ). 

1182. When roasted coffee upon which duty has been paid on i>ia,wB!icR 
importation is subsequently expoitod, diawbuck of the duty is 
allowed at the cuirent late, provided the coffee is not mixed with 
chicoiy or any other substance ft). 

SiB-yuT 5 -Hfud Fruit (A) 

1183. A customs duty is chaigoable on the importation of How 
currants, figs and fig-cake, plums (including gieongtiges), damsons, ciui S pal,lc 
mirabelles, and dried, crystallised or glace apneots, prunellas, 
prunes and raisins as prosoived fruit ( l). 

Sui-Su'l (5 - Motor Kpmt. 

1184. Motor epnit imported is liable to a customs duty of 3<L Rate of duty 
per gallon (wt) 

The full duty is, howovei, 1 emitted ur repaid when the spirit is Remission of 
used fox any purpose otliei than supplying motive power for motor du, T- 

la) Cu,(loins ('o’lNidul.Uion Act, 1876 (39 & 40 Viet 0 36), s 42 

(li) llnd , M 80, 08 Coffee may be masted m bond lor cxpoitafion or 
ship’s stoics, and any loss tu weight not exceeding 30 pei cent, allowed fieo 
of duty (ibid ) 

( 1 ) The rate ol drawback at ptcscnl, m force is — 

£ * d 

For every 109 lbs . . 0 14.0 

(Finance Act, 1897 (60 A 61 Viet e 21), s 2) As to drawbacks, sco 
pp 607 <t , post 

(A) Tins only applies to fiuit piesci ved without sugar Dried fiuit pie- 
served with sug.u is cluigeuhlo with duty on the fruit, and sugar duty is 
also Icued on the added syiup (Finance Act, 1901 (1 Edw. 7, 0 . 7), 
s 2(2)), sco pp 6U4 et , poM 

(l) The duty on cun ants is 2s the cwt (Customs and Inland Kovcnue 
Act, 1890 (53 & 54 Viol c 8). fj 3); on the other enumerated flints, 7« the 
cwt (Customs Tariff Act, 1876 (39 & 40 Viet c 35), Finance Act, 1901 
(1 Edw 7, c 7)) Tinned and bottled apneots in syiup or water and 
apricot pulp aro not liable as preserved lrmt; but sugar duly 13 chargeable 
on any sugar which is picseut (ibid . s 7) Plums and piunes when delivered 
from warehouse for home consumption are chargeable with duty calculated 
on the weight found on landing; raisins, cun ants, figs and fig-cake may be 
delivered at the option of the merchant upon payment either ofc the duty 
calculated on the lauding account or on the delivery account (Customs 
Consolidation Act, 1876 (39 & 40 Viet c 36), s 98) 

(in) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 84 (1). “Motor 
spirit ” means any inflammable hydrocarbon (including any mixture of 
hydrocarbons and any liquid containing hydrocarbon) which is capable of 
being used for providing reasonably efficient motive power for a motor car 
(ibid , s. 85 (7)). Apparently, ordinary paraffin oil will become liable to 
this duty as soon a? an efficient carbuiettor has been invented for using 
it in motor cais. 
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cars (ft), or for supplying motive power to any motor fire engine 
kept by a local authority while it is kept by them for the purposes ( 
of their fire brigade service (<?). 

Half the duty is remitted or repaid when the spirit is used for 
supplying motive power (1) to a motor car duly inscribed with the 
name and addiess of the owner and which is constructed or adapted 
for uso, and is used solely, for the conveyance of any goods oi 
burden in the coiuse of trade or husbandly; (2) to a hackney 
carnage within the meaning of the Customs and Inland Revenue 
Act. 1888 ip), s. 4, while it is standing or plying for luro m a 
public place, (8) to a motoi car used paitly as a tiade cart and 
paitly as a hackney carriage, and (4) to a motor car kept by a 
duly qualified medical practitioner while it is being used by him 
for the pm poses of Ins profession (</). 

1185 The duty is payable on delivery fiom the bonded ware¬ 
house, but the Commissioners may make regulations providing foi 
its delivery duty fiee or on payment of duty at half the rate (?) 

Sub-Slot 7 —Plai/un/ Cttnh 

1186 Impoited plajing curds arc detained m the custody of the 
customs authentic}, until the duty payable on each pa< k has been 
paid, and this is indicated by their being enclosed ly excise 
wi uppers (.s')- 

Any such cards, if offered, kept, or exposed foi sale without being 
enclosed m wrappers, aie iorleited and may bo seized, and the 
poison so offering, keeping, or exposing is liable, if not a Uccnsid 
maker of playing caids, to a penalty of 110, and if a licensed 
maker to a penalty of 120(f). 

Sl'M-Sici 8 —Saichtnine 

1187. Saccharine and any mixture containing saccharine, and any 

(n) Vmauec (1909-10) Act, 1910 (10 Edw 7, c 8), s 85 (1) 

(o) Viliame Act, 1911 (1 & 2 (Jeu 5, e 48), s 12 As (o fno bug,ides, 
see titles Metropolis, Yol XX, Tip 417, 418: Public Hevltji amt> 
Local Aoministkation, Yol XXIJ1 , pp 518 ct snj 

(p) 51 & 52 Viet c 8, see title Street and Aeiiiil Traitic 

(q) Finance (1909-10) Act, 1910 (10 Edw 7, c 8). Seliod V r , Part I 

( r ) Ibid , s 85 (2) The tegulations provide for 1 he delivery of the spirit 
from warehouse, dutyfree oi at the half iate of duty, m quantities of not 
less than 100 gallons to refiners, and not less than 8 gallons to an autho¬ 
rised dealer or user (Stat 11 & 0,1910, p 679, r 14) For the excise 
duties, see p 620, post 

(e) Customs Consolidation Act, 1853 (16 & 17 Viet; o 107), s 115 The 
duty payable is 3s Qd. on eveiy dozen packs impoited (Customs Tariff Act, 
1876 (39 & 40 Viet c. 35)) A “pack of cards’’ means any quantity or 
number of cards not exceeding fifty-two (Revenue Act, 1862 (25 &j26 
Viet c 22), a 28) For the excise duties, seo p. 621, post 

( t} Customs Consolidation Act, 1853 (16 & 17 Viet c 107), a. 114; 
Customs Consolidation Act, 1876 (39 & 40 Viet c 36), s 286. This does 
not apply to bond fide toy caids not exceeding in length If Inches, or in 
width lj mi-lies (Revenue Act, 1862 (25 & 26 Viet c 22), s 36). The 
possession of forged or counterfeit wiuppers is an offence under the Stamp 
Duties Management Act, 1891 (54 & 65 Viet c 38), s 13 (Customs Con¬ 
solidation Act, 1853 (16 & 17 Viet c 107), b. 116); and see p 703, post 
As to the recovery ot penalties, see pp 737 et seq , post 
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substance of a like nature or use, is liable on importation to a 
customs duty at a fixed rate (it). 

» 

1188. The Commissioners may make regulations as to the 
importation, labelling, wrapping and sale of any saccharine, 
including substances of a like nature or use, and may by these 
regulations apply to the labels any of the laws relating to stamps (i). 
Any person importing saccharine contrary to such logulations, or 
selling, exposing for sale, offering or keeping for sale, saccharine so 
imported, is liable to a penalty of i!50, and the saccharine in respect 
of which the offence is committed is forfeited (i). 

Where an offence is committed in respect of a quantity of 
saccharine which docs not exceed 5 lbs , justices may ti y the case 
summarily without any information or diiection of the Commis¬ 
sioners, and, on conviction, may impose a penalty of not less than 
the single, noi mote than the tactile, valuo of the goods, including 
the duty , and it the offence is in respect of more than 5 lbs tlio 
offendei is liable to a penalty of tielite the duty-paid value of the 
goods or of i'100 at the option of the Commissioners. If more than 
20 lbs of saccharine are in question the justices have no powei to 
mitigate the penalty (a). 

1189 Where goods, other than beer, in which any duty-paid 
sacchaiine has been used are exported or deposited in a bonded 
w.uehouse for use as ship’s stores or are removed to the Isle of 
klan, a di aw back equal to the duty paid on the saccharine used is 
paid to tho person expoitmg or depositing ( b ). 

Sub Sect it - Spirits 

1190. A customs duty at varying rates, depending on tho 
denomination of the spoils and upon whether they aie imported in 
cask oi in bottles (<), is chargeable upon all sjurits, including 

(m) TJie idle at pie,scut in force is 7 d per ounce (Finance Act, 1901 
(1 Edw 7,c 7), Finance Act, 1908 (8 Edw 7,c 16)) Wheie saccb&imc is 
used as a prison alive in, or lor sweetening, coinposile goods, such as 
canned fimts, duly is charged on the quantity found by aualysis to have 
been used, piovuled it does not exceed 1 per tent , see p 604, post 

(v) Finance Art, 1901 (1 Edw 7, c 7), 8 8. By icgulations of the 
Coinmissionei s dated 20th Januaiv, 1903, sacobanue must be specially 
lepoited, and may be impoited only at tbe ports of Dover, Folkestone, 
Goole, Giangomouth, Gmnsby, Harwich, Hull, Leith, London, Newliaven, 
Southampton, and West llaitlepool (Import Code, par 111) It must bn 
in packages containing not less than 1 l.lbs , and may not be packed wiih 
goods of any other descnplion All sacchaime must bo waiohoused on 
importation, and, it afteiwaids deliveied out of bond for home consump¬ 
tion, duty must be paid on the landing account But it may be sent 
from waielionse for exportaliou, and foi this purpose it may be repacked 
m bond into packages of 1 lb net weight each Fox the excise duties, see 
p *622, post 

(ar) Finance Act, 1901 (1 Edw. 7, c. 7), s 8 As to the recovery o! 
penalties, see pp 737 et seq , post 

(а) Revenue Act, 1906 (0 Edw 7, e 20), s 5, applying Customs Con¬ 
solidation Act, 1876 (39 &40 Viet c 36), s 233 * 

(б) Fmance Act, 1901 (1 Edw 7, c 7), Sched III As to drawbacks, 
see pp 697 et seq , post 

(c) Spmls are regarded as impoited in bottles when they are 
Imported in bottles of any size, or in any other vessels (including kegs) of 
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mixtures and preparations containing spirits, and including naphtha 
or methylic alcohol purified so as to be potable, on their importation 
into the United Kingdom (cl). 1 

Except in the case of perfumed and other untested spirits, the 
charge for duty is raised upon the quantity of spints calculated at 
proof stiength (e). 


a capacity not exceeding two gallons As to customs duty on substances 
prepared with spmts, seep 002, post 
( d) The rales ot duty at present in foieo are for .— 

£ s d £ s d 

In Tn hottlns 

Brandy.the proof gallon 0 15 l 0 10 1 

Bum . . . . . „ „ 0 15 1 0 10 I 

Imitation rum . . . . „ „ 0 15 2 0 10 2 

Geneva . . . . . „ „ 0 15 2 0 10 2 

Additional in respect of sugar used m sweetening 
any of the above tested for stiength. if 
sweeteurd to such an extent that the spirit 
thereby ceases to bo an enumerated spun. 

the piool gallon 0 0 1 0 0 1 

ITncnnmeratcd spirits •— 

Sweetened .... the proof gallon 0 15 3 0 10 3 

(Including liqueurs, cordials, nuxiuies and 
other pieparations containing spmts; it 
tested) 

Not sweetened . . . the proof gallon 0 15 2 0 15 2 

(Including liqueurs, cordiulR, mixtures, and 
other preparations containing spmtu, pro¬ 
vided such spirits can be shown to he both 
uncnumciated and not sweetened , it 
tested) 

Liqueurs, cordials, mixtures and other pieparations 
containing spmts, not sweoteued, pmvided such 
spmts are not shown to be unenunioialed ; it 

tested.the prool gallon 0 15 2 0 16 2 

Liqueurs, cordials, mixtures, and other preparations 
containing spints in bottle, entered in Rueh a 
manner as to indicate that the stiength is not to 

be tested .... the liquid gallon — 115 

Perfumed spints . . . the liquid gallon 14 1 15 1 

Any importations of naphtha or methylic alcohol 
pun Tied so as to be potable are taken undei the 
heading of uncnumciated spirits 

(Customs and Inland Bevenue Act, 1881 (44 & 45 Viet c 12). a. 7; Customs 
and Inland Bevenuo Act, 1890 (53 & 54 Viet e 8), s 4; Finance Act, 1899 
(62 & 63 Viet, o 9), s. 3 . Finance Act, 1900 (03 & 64 Viet c 7), s 5, 
Finance Act, 1902 (2 Edw. 7, o 7), s 5, Finance (1909-10) Act, 1910 
(10 Edw 7, c 8), s. 81) The additional customs duty on spmts removed 
or imported into the Isle of Man (see p 592, ante), imposed by the Isle of 
Man Customs Act, 1900 (63 & 64 Viet, e 31), is continued to the 1st 
August, 1913, bv the Isle ol Man (Customs) Act, 1912 (2 & 3 Geo. 5, c. 9), 

b. 1. . 

(«) “ Proof " strength means the strength of proof as ascertained by 
Sykes's hydrometer, or by any means described m regulations published by 
the Commissioners of Customs and Excise (Spmts Act, 1880 (43 & 44 Viet, 
c 24), b 3 ; Finance Act, 1907 (7 Edw 7, c 13), a 4 ; see Newby v Sims, 
fl894] 1 Q ‘B. 478, per Pay, J , at p. 481). 'The apparent strength of 
foreign spmts is increased by a percentage called “ obscuration ” which 
corresponds to the strength-obscuring mattci found to be present when the 
spirits are tested For excise duties on spirits, see pp 623 et eeq , post If 
pei fumed spints are, on being tested, found to bo of a strength less than 



Part V.— Customs Duties. 


1191. Spirits, other than cordials or perfumed or medicinal 
spirits, may not he imported unless m ships of 40 tons burden at 
* least, and in casks or other vessels capable of containing 9 gallons 
at least, or in glass or stone bottles which are pioperly packed in 
cases (/). 

1192 Upon imputation, the spirits maybe at once cleared for 
homo consumption on payment of the duty, or they may be waio- 
housed in an approved bonded waiehouse duty fiee(u) Spirits 
waiehoused may be used m bond without paymeufc ot duty in forti¬ 
fying wmo or lime oi lemon juice (/*). They may also he methylated 
duty free under tho regulations (i), oi may be sent without payment 
of duty undei bond tor exportation as meichandise or foi ship’s 
stores (/») They may he removed foi use in an art or manufacture 
under tho Finance Act, 1902(1), s. 8, or for niethylalion at the 
pi onuses of a licensed methylator (hi); but in the case of spirits 
delivered for use m tins way, or for niethylation, payment is requned 
to be made befoie delivery of the difluence between the customs 
duty on the spirits at the time of dcliveiy and the duty of excise 
which would be chaigeable upon spirits ot the same kind (a) 

1193. Spmts may he operated upon in bond under tho legula- 
tions, aiul tlie duty remitted upon any spiuts lost in tho comae of 
the operation whoie the loss does not exceed 1 per cent m the case 
of spirits racked oi blended and 2 per cent, in the case of spirits 
bottled (o), and the Coimmssioneis may, on the request of the 

pioof, tlicy ate admitted at the into of duty appropriate to a spmt mixture 
tested Wheio ioieign spurts which have bceu bottled in bond aie subse¬ 
quently dehveied loi home consumption, an additional duty of id for 
every one dozen quail bottles, oi two dozen pint bottles, is levied oil them 
(Customs and Inland Revenue Act, 1880 (43 Viet c 14), s 3) As to 
customs duties on wine, sen note (g), p 6l>9, post 

(/) Customs Consolidation Act, 1876(39 & 40Viot c. 36), s 42, Finance 
Act, 1806 (69 & 60 Vint e 28), s 4 Absolute alcohol is regaided as 
medicinal spoils, and is not restricted as to the size of the package in which 
impoited It is clanged to duty, without testing, at 74 0 ovel pioof 
(Import Code, pai 14Gt 

(g) Customs Consolidation Act, 1876 (39 & 40 Viet, c 30), s 67; Customs 
and Inland Revenue Act, 1881 (44 & 45 Viet c 12). s 18 ; Revenue Act, 
1903 (3 Tidvv 7, c 46), s 4 Spmts of any kind directlv impoited for use 
duty fiee m some ait or manufacture under the Finance Act, 1902 
(2Edw 7,e 7),s 8, must bo in all cases warehoused (Impoit Code, par 169) 

(/t) Customs Consolidation Act, 1870 (39 & 40 Viet e 30), s 95 

(i) Only unsweetened spirits oi a strength not less than 50 over pioof, 
orium or mutation rum ot a strength not less than 20 over piooi, may 
bo methylated (Spmts Act, 1880 (43 & 44 Viet c 24), s 123 (1), (5); 
Customs and Inland Revenue Act, 1890 (53 & 54 Viet c 8), s. 31) 

(k) Customs Consolidation Act, 187G (39 & 40 Viet c. 36), s 97 If 
exported in cask, each cask must contain not less than 9 gallons (Revenue 
A^t, 1883 (46 & 47 Viol e 55), s 3) 

(l) 2 Edw 7, c. 7. Spmts removed for this purpose must not be less 

than 9 bulk gallons; but this does not apply to absolute alcohol or to 
methyl alcohol purilipd so as to be potable, which may be removed from 
warehouse m the original packages as imported (Regulations of the 
Commissioneis, August, 1906). • 

(m) See pp 639 et beq., post. 

(ft) Finance Act, 1902 (2 Edw. 7, c. 7), s. 8 (1) Tins does not apply to 
foreign metliyhc alcohol, which may be delivered for use in arts or manu¬ 
factures duty fiee (Revenue Act, 1906 (6 Edw. 7, o 20) s. 1 (2)). 

(o ) Spirits Act, 1880 (43 & 44 Viet. o. 24), ss. 64, 65, 66, 67, 69. 
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Revenue. 


Sect. 2. importer or owner, allow the destruction in bond of any spirits not 
The Dut ies, considered to be worth the duty, and they may remit the duty 
‘ which would be chaigeable upon such spirits on delivery (p). 

account 1194. Upon delivery of spirits from warehouse for any purpose, 
&ccouut an aceoun ^ 0 | them must be taken, and where the delivery is for 

dnty gef ° r k° me consumption the charge for duty is to be raised on the 

quantity at proof then found, unless it should appear that any 
de/icionoy between the delivery account and the account taken on 
landing was caused by illegal or improper means (q) In the case of 
delivery for exportation, no such deficiency nor any part thoreot is 
to be charged with duty, unless the officers of customs have reason¬ 
able ground to suppose that it arose from illegal abstraction (i)• 

ie-impoiTcd 13 spirits re-nnpoitod are tieated as foreign, and duty 

is charged on them at the appropiutn into accordingly, unless they 
are brought in on the issue of a “ bill of stoic,' and on repayment 
of tbe excise allowance granted on the exportation (*)• 

Sun-Snor 10 —Bulsfawts Piqmtetl wif\ S/nnti 

How charge- 1196. A customs duty at fixed rates is chargeable upon ceitain 
aWe * aiticles in tbe manufacture ot prepaiatiou of which spiiits have 

been used, and such duty is chargeable whether any spnits remain 
m the final pioduct or not (t). 


(p) Customs Consolidation Act, 1876 (30 & 40 \ict, c 36), s 95 For 
remission ol duty on goods accidentally lost, see p 590, ante 

(?) Customs Consolidation Act, 1876 (39 iV 40 Vicl c 36), s 98 Allow¬ 
ances aie in piactice granted on all spirits except bottled spnits on delivery 
from waieliouse aecoidmg to a fixed scale The late allowed depends 
partly upon the content ol the cask containing the spirits, and paitly upon 
the time that has elapsed since tho landing account upon winch the spnits 
weio warehoused was taken All deficiencies xn excess ol the scale are 
charged with duty Where spirits have been racked, vat ted, or blended 
while in warehouse, the account taken at tho completion of the operation 
is substituted for tho lauding account Wheie any deluieucy found in 
warehoused goods cannot he accounted for by natural waste or otliei 
legitimate cause, the occupier of the warehouse may be called upon to pay 
the duty forthwith upon it (Revenue Act, 1909 (9 Edw 7, e 13), s 2) 

(r) Customs Consolidation Act, 1876 (39 &- 40 Viet c 36), s 99. 

(s) Customs and Inland Revenue Act, 1879 (42 & 43 Viet c 21), s 6 ; 
Spirits Act, 1880 (43 & 44 Viet c 24), s. 59 Tho spmts brought in 
mnst be warehoused on re-importation A “ bill of store ” (Form No 39, 
sale) is required in all cases of. dutiable British goods exported and 
brought back into the United Kingdom if they aie not to be regarded as 
foreign goods and liable to duties of customs accoidmgly. It is issued m 
the manner and lorm dixocted by the Commissioners, who must bo satisfied 
that tho goods are of British manufacture It mav bo either for goods 
on which duty has been paid prior to exportation and on which no draw¬ 
back has been received, or for goods on which diawback might have been 
received In the case of goods of the latter class repayment of the draw¬ 
back must be made bofoie the bill is issued The goods must in all cases 
have been brought back withm five years from the time of exportation 
(Customs an& Inland Revenue Act, 1879 (42 & 43 Viet c. 21). s 6). 

(t) These are:— 

m £ 8. d 

Transparent soap.the lb. 0 0 3 

(Customs TaiiR Act, 1876(39 & 40 Viet. c.3 BV ” pee Act, 1901 (1 Edw 7 
0.71.8.7(1)). ‘ V 
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Sub-Sett 11 .—Sugar 

, 1197. A customs duty is charged on sugar under the heads o! 
(1) sugar, including sugar candy, where the rate depends upon the 
degiees of poluusatiou, (2) molasses, invert sugar and sugar 
extracts, where the iate is fixed according to the sweetening matter 
m the goods; and (3) glucose, where the i ate depends upon whether 
the sugar is solid or liquid (a) 


Chloral hydrate 
Cldoiofoim 
Collodion . 
Ether, arctic 
„ butyric . 
„ sulphune 
Ethyl, iodide of 
„ bromide 
„ chloride 


the lb 

99 

the gall 
the lb 
tic gall 


the lb 
the gall 


(Finance Act, 1900 (63 Viet c 7), s 5; Finance (1909-10) 
(10 Edw 7, c 8), Relied III , Part II ) 

(u) The rates of duty at present m tone are, for.— 


Glucoso, solid. 

„ liquid .... 

Molasses and invert sugar and all other sugar and 
exti.lets tioin sugar wlueh cannot be completely 
tested by tbo pol.uiseopo and on winch duty is not 
otherwise charged — 

II i on taming 70 pei cent or more of sweetening 


the ow t 


8 d . 

1 9 
4 4 

14 11 

2 7 
1 10 

16 6 
19 0 
1 5 
1 10 

Act, 1910 


£ * d 
0 1 2 
0 0 10 


in ill ei 

. , 

99 

0 

1 

o 

If containing less than 70 per cent and more 
than fiO per cent ot sweetening matter „ 

0 

0 

10 

If containing not more than 50 per cent 
sweetening mattei .... 

ot 

• ft 

0 

0 

5 

Sugar — 

Not exceeding 76 dean es of polarisation 

• i 

0 

0 

10 

Exceeding 76 and not exceeding 77 

■ 9 

0 

0 

10 9 

,, il tt ,i 

78 . 

■ t 

0 

0 

11 2 

,, i ti , , i j 

79 . 

* t 

0 

*0 

11 6 

,, 79 „ ,, 

80 . 

• t 

0 

0 

11 9 

,, 80 ,, ,, 

81 . 

• 

0 

I 

0 3 


82 . 

• 9 

0 

1 

06 

,, 82 ,, ,, 

83 . 

• 

0 

1 

1 

„ 63 „ „ 

84 . 

• 

0 

J 

1 4 

„ 84 „ „ 

85 . 

• 9 

0 

1 

1 8 

,, 8a ,, i, 

86 . 

• 9 

0 

1 

2 2 

„ 86 „ 

87 . 

• 1 

0 

1 

26 

,, 87 ,, ,, 

88 , 

• # 

0 

1 

3 

„ 88 

89 . 

• 9 

0 

I 

34 

89 

90 . 

• 9 

0 

1 

4 

„ 90 

91 . 


0 

1 

45 


92 

• 1 

0 

I 

5 

„ 92 

93 . 

• 9 

0 

1 

56 

* „ 93 

94 

■ 9 

0 

1 

6 1 

„ 94 

95 

■ » 

0 

1 

6-6 

,, 95 ,, ft 

96 

• * 

0 

I 

7 1 

„ 96 

97 

• ♦ 

0 

1 

77 

97 ,, ,, 

98 

• 9 

. 0 

1 

82 

i 08 ,, ,, 

— 

• 9 

0 

1 

10 


(Finance Act, 1901 (1 Edw 7, c 7), s 2, Finance Act, 1908 (8 Edw. 7, 
c 1C), Schorl) Duty rs not chargeable on molasses cleared for use by a 
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Sect. 2. 
The Duties. 

Prohibition of 
importation. 

Clearance and 
warehousing 


Charge on 
delivery for 
home con¬ 
sumption. 


Drawback on 
molasses. 


Drawback on 
expoits, 
deposits foi 
ship's stores 
etc. 


How charge¬ 
able 


. 1198. The King in Council may by order prohibit the importa¬ 
tion ol sugar from certain countries, subject to any provision which 
may be made by Pailuiment to impose a special duty on such sugar 1 
in lieu of prohibition (v). 

1199. On importation sugar may either be cleared for home 
consumption on payment of duty, or it may be waiebonsed for 
expoifation or for home consumption. While m bond, various 
operations may be performed on the sugar, and the duty charge¬ 
able on any loss thereby occasioned is remitted unless* fraud is 
suspected (a) 

1200. On delivery from the bonded walehouse for home consump¬ 
tion, duty is chaigeable according to the quantity asceitamed cither 
at the time of landing or of actual delivery (6). Where the sugar 
is removed under bond duty free fiom a warehouse to a sugar 
lefinery or factory, it is liable on dehveiy for home consumption 
fiom tlie refmeiy or factory to duty at the same rate as that which 
would be payable on lmpoilation(i). 

1201. Repayment of duty by way of thaw buck is made upon 
molasses produced by a refiner of sugar m Great J'attain or Ireland 
from sugar on which duty has been paid on impoitation, and 
delivered by lnm to be used solelv for put poses of food for stock (d), 
and in respect of molasses produced by a refiner otherwise than fiom 
lion-duty paid sugar in a bonded refinery (?) and delivered by him 
to a licensed distiller for use in the manufacture of spirits (/). 

A drawback equal to the duty on sugar ot the like pohuisation 
is also payable upon sugar which has passed a refmeiy m Great 
Britain or Ireland, and on winch the proper impoit duties have 
been paid, when it is expoitcd, deposited m warehouse for ship’s 
stores, or removed to the Isle of Man (</). 

Sub-Sect. 12 —Composite Sugar Goods. 

1202. Composite sugar goods are liable on importation to customs 
duties at various rates fixed by the Treasury to cover the duty 
which would bo payable on the sugar used m the manufacture or 


licensed distiller, or foi use Rolcly for feeding slock (Finance Act, 1901 
(1 Edw 7, c. 7), 8 2(1), Revenue 4et, 1903 (3 Edw 7, e 4G), s 1(1)) 

(v) Sugai Convention Act, 1903 (3 Edw 7, c 21), s 1 (1). Tins does not 
apply to molasses, tfoi, unless expressly mentioned in the older, to sugar ot 
any kind m transit (ibid , s 1 (i) ) Notice to withdraw Jrom the Sugar 
Convention has been given by the British Government 
(a) Customs Consolidation Act, 1876 (39 & 40 YTct c 36), s 95. 

((») Revenue Act, 1903 (3 Edw 7, o 40), s 3, applying the Customs Con¬ 
solidation Act. 1876 (39 & 40 Viet c 36), s. 98. 

(c) Sugar Convention Act, 1903 (3 Edw 7, c 21), s 2 
(<?) Revenue Act, 1903 (3 Edw 7, c 16), si As to drawbacks, lee 
PP 697 et seq., post 

(e) Under the provisions of the Sugar Convention Act, 1903 (3 Edw. 7, 
c. 21), s ? 

W Finance Act, 1901 (1 Edw 7, c. 7), Sclied II In the case of molasses 
used either for stock feeding or by a distiller in the manufacture of spirits, 
the rate ol drawback at present allowed is 5 d the cwt. (Finance Act, 1908 
(8 Edw. 7, o 16), Soiled ) 

(g) Finance Act, 1901 (1 Edw. 7, c 7), Sched II. 
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preparation of the goods; and articles liable to duty in this way 
may be further chargeable with a duty because of the use in their 
preparation of more than one dutiable constituent ( h). 


(h) Finance Act, 1901 (I Edw 7), s 7 (1); and see Customs Tanft Act, 
1876 (39 & 40 Viet c 33), Schcd, Where goods imported aio composed of 
any article liable to duty as a pare or ingredient tlieieof, they are chargeable 
with the lull duty payable on such article, and it composed ot more than 
one article liable to duty, then with the full duty payable on the article 
charged with the highest rate of duty The lates in force for cr»npomto 
goods aie as follows — 

£ s d 


Clacking, solid, containing sugaT or any other sweeten¬ 
ing matter 

„ liquid, containing sugar or any other rw eeten- 
mg matter 

(Together with the duty on any proof spirit (see 
note (c) p 600, anti) contained theiem) 

Candied or di anted peel . . 

Caramel, solid. 

„ liquid. 

Cherries, diained , ... 

Chutney . . . 

Cocoa nut, sugaied 

Confectionery made from sugai and amtuimngno other 
mgiedients except flavouring 
As to Chocolate, see note (d), p 396, ante 

Corifectionei y, haul such as — 

Sugared almonds (except as below), caraway seeds, 
etc .... 

Sugared almonds, on the enfry for which the im¬ 
port or has dei hied fliat Hie sugar coating does not 
exceed 72 pei cent of the total net weight . 

Confectionery, soft, namely •— 

A J5 gums imported in bulk in barrels or eases, on 
flic entry for which the importei hasdeclaiedthat 
duty on the combined quantity of sugar and 
glueoso used in the manufacture of the goods did 
not exceed the late of lUd the cwt. . 

Other A 15 gums. 

Caramels . 

Chewing gums . 

Jelly beans 
Turkish delight etc 

Floweis, as violets and rose petals etc , in crystallised 
Biigar, as crystallised fruit ..... 

Fruit, canned and bottled, other than fiuit liable to 
duty as such (see p 597, ante), preserved in thin 
syrup, if the importer has declared on the enfry that 
it does not contain moio than 12 per cent of added 
sugar . ..... 

In other cases in tlun syrup ... 

Fruits, mixed, such as “ Metz Fruits Assorted." and 
.bottled “ Assorted Fruits m Syrup,” containing 
aitides liable to two or more distinct latcs of duty, 
the duty on the whole to be levied at the highest 
rate, but if the various kinds of goods are packed 
separately, or in such manner that an aecount can 
he taken of each kind, the goods are assessed for 
duty accordingly 

Confectionery, fig (subject to occasional sampling and 
tost) ......... 

Ginger, preserved in syrup or sugar .... 


the ew t 


19 


»* 


19 


99 




99 


6 0 5 
0 0 5 


0 1 4 

0 1 10 
0 1 4 

0 1 0 
0 0 10 
0 0 10 

0 1 10 


o i n 


0 1 4 


0 0 10 


0 1 4 


0 1 10 


0 0 3 
0 0 5 


0 2 6 
0 1 4 
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Earjsirtra, 


Sbct. g, 

Tbe Duties. 

Basis of 1 
charge 

Diawback on 

duty-paid 

sugar, 

glucose ami 
molasses. 


How charge¬ 
able. 


The doty is chargeable upon the net weight as found at the time 
of delivery of the goods from official custody or upon the landing 
account weight, at the option of the proprietor (i). * 

1203. Where duty-paid sugar, glucose, or molasses have been 
used in the manufacture of composite goods which are subsequently 
exported or deposited in warehouse for use as ship’s stores, or sont 
to the Tale of Man, a drawback is paid equal to the duty m respect 
of the quantity of sugar, glucose, or molasses used m the manu¬ 
facture (i k). 

SuB-bECT. 13 — Tea. 

1204. Tea on importation (l) is liable to duty at a rate fixed by 
an Act winch is passed for one year only (m); aud if warehoused on 


£ s d 


tliorwt 0 0 7 


0 

0 


0 

0 

0 


Free 


46), s 3 
7), belied 


0 

0 


4 

0 

10 


Licorice, if declared by tbe importer not to contain more 
than 30 pci cent, oi added sugar or oilier sweetening 
matter, subject to occasional sampling and test 
Marmalade, jams, and fruit jcllns, it not made from 
fruit (gee p 507, ante) liable to duty as such 
Maizipan . .... 

Milk, condensed, sligbllv sweetened, whether whole, 
sepaiated, or slainmod, if declared by tbe im¬ 
porter not 1,o contain more than 18 per cent of 
added sugar, subject to occasional Rampling 
and test . ... 

„ condensed, sweetened, whole . 

„ „ „ separated or slummed 

(As to the law governing the importation of adul¬ 
ter a Led, condensed, or separated milk, see title Food 
and Drugs, Vol XV , pp. 65, 66.) 

Milk powder.— 

If declared by the importer not to contain any added 
sugar . . . . . 

If declared by the importer not to contain more than 
36 per cent of added sugar 
In all other instances, and in cases in which the lm- 
ptutcr wishes to disponso with sampling and test 
Importations entcied as free .are deliveied on a 
deposit being made oi the duty at the lute of 8 <1 
the cwt pending the result of an analysis oi a 
sample 

NcstM’s Milk Food ....... 

Soy, when containing molasses or oilier sweetening 
matter . .... 

Tamarinds, preserved m syrup 
(i) Kovonue Act, 1903 (3 F.dw, 7, c 

(l) Finance Act, 1901(1 Kdw. 7, c 
pp 697 et seq , post 

(f) For the restrictions upon the importation of tea extracts, and adul¬ 
terated or exhausted tea, seo title Food and Drugs, Vol XV , pp 68, 69 

(m) In the ease of tea imported aitcr tiro lapse of the period for which 
the annual rate was fixed mid before tbe passing of the Act mtendefi to 
apply to the next following year, duty is chargeable at the old rate, 
subjivi jo repayment or leadiustment (Customs Consolidation Act, 1876 
(39 K' Viet c 36), s. 18 The duty at piesent payable oir tea is at the 
rate of ft/ the lb (Finance Act, 1912 (2 & 3 Geo 5, c 8), s 1). 

The additional customs duty ou tea removed ot imported into the Isle 
of Man (see p 592, ante,) imposed by the isle of Man (Customs) Act, 1906 
(6 F.dw. 7, c 18), s 1, is continued until the 1st August, 1913, by tho Isle 
of Man (Customs) Act, 1912 (2 & 3 Geo. 5, o 9), e. 1. 


0 0 8 
0 1 6 


0 0 7 


0 

0 


II As to drawbacks, see 
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importation, and sub*equenfcly delivered for home consumption on Shot 2. 
payment of duty, it is chargeable with duty on the account taken The Duties, 
on landing («). ■ 


Sob-Sect. 14.— -Tobacco 


1205. Tobacco imported into the Uin tod Kingdom is liable to Row chat go- 
customs duties at vaiious lates, depending upon the description able - 

and condition of the article ( 0 ). 

1206. Tobacco may only be impoited through ceitain ports Rcstnc^iona 
approved (p) for tins puipoio by the Commissioners, and 111 ships on unpoita- 
of not loss than 120 tons registered tonnage, but smaller ships may tlon ' 

be specially licensed for the purpose (V/g Much package must 
contain no other goods than tobacco, and must bo of a gross weight 
of not less than HO lbs. (r). Tobacco cut and compassed by 
mechanical or other means { 1 ), snuff work, stalks, extracts, essences, 
or other concentiations of tobacco, may not bo imported except in 


(n) Customs Consolidation Act, 1876 (DO & 40 Viet c 8G), s 98 
(») Tlio iates at piesonl m loioo aic.— 

£ a. d. 

Tobacco, manufactured, namely .— 

Cigais .... pci lb 0/0 

Cavendish or negrolioad . .,,054 

Ciivendisli or negiolicad, muiiufacfuiod m bond . ,, 0 4 8 

Othoi mauulactuicd tobacco, namely , — 

Cigaiottes . ....,,058 

Other sorts . „ 0 4 8 

Snuti containing more than 13 lbs of moist uio m 

evciy 100 lbs weight thereof . .,,045 

Smiif not containing more than 13 lbs ol moist me in 

cveiylOOlbs wm’ht tbcu-of . .,,054 

Tobacco, uninanul.ictuied, if slapped ot stemmed —■ 

Containing 10 lbs or moic ol moisiuie m ovejy 

100 lbs weight thereof . . . . „ 0 3 RJ 

Containing less than 10 lbs of moistuie m every 

100 lbs weight thcieof „ 0 4 1] 

Tobacco, unmanutactuied, it unstiippod oi unstommed :— 

Containing 10 lbs or more ot moisture in every 

100 lbs weight, theieol . ..,,038 

Containing less than 10 lbs of moistuie in every 

100 lbs weight thereof . . . . .,,041 

(Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 83, Sohed ) The 
additional customs duty on tobacco removed or impoited into the Isle ot 
Man (see p 592, ante) imposed by the.Isle ot Man (Customs) Act, 1900 
(63 & 64 Viet c 31), 8 1, is continued until the 1st August, 19J3, by 
the Isle of Man (Customs) Act, 1912 (2 & ‘i Geo 5, c 9), s 1 

(p) The approved ports aie - -Abetdeon, Barrow-in-Furness, Belfast, 
Bristol, Cardiff, Cork, Ihner, Dublin Folkestone, Glasgow, Goole, 
Gnvigcmouth, Granton, Greenock, Grimsby, Hartlepool (West), Harwich, 
Hull, Leith, Liverpool, London, Lynn, Manchester, Newcastle, Newhaven, 
Newport (Mon), Plymouth, Portsmouth, Southampton, Sunderland, 
Swansea 

(q) Customs Consolidation Act, 1876 (39 & 40 Yict. e 36), SS 42, 171. 
The Commissioners may attach any conditions they flunk fit*fco a licence 
granted by them to a small vessel (ibui ) 

(r) Ibid , s 42 ; Finance Act, 1896 (59 & 60 Viet c 28), 8. 5. Tobacco 
of various kinds may be taken together to make up the legal weight (ibid.). 

(s) Revenue Act, 1889 (52 & 53 Viet e. 42), s. 1. 
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Clemnce 
and watc- 
hoti&ing 


Delivery. 


Remission on 

abandoned 

tobacco 


Basis of 
charge. 


IIow cljaigc- 
eble. 


transit or to be warehoused for exportation only ( t ). Cavendish or 
negrohead tobacco may not be imported if it has mixed with it the 
leaves of trees or plants other than the tobacco plant, and an/ 
person importing or concerned in importing, and anv dealer having 
in his possession such tobacco, is liable to a penalty of treble the 
value theioof, or £100, at the election of the Commissioned s (w). 

1207. Tobacco on importation may either lie cleaied for home 
consumption on payment of duty, or he warehoused m an approved 
bonded warehouse, except in the case of cavendish or negrohead, 
which must m all cases bo w.u choused when impel ted (a) 

1208. Tobacco in a bonded waiehouso may bo operated upon 
nndor the regulations, and the lesultmg packages doliveied either 
duty free for exportation or on payment of duty for home con¬ 
sumption (/i). A package for home consumption must not be of 
less weight thafi 80 lbs. gross; and cavendish or negiohead can 
only bo ddiveied for home consumption in packets not exceeding 
1 lb. and not less than 1 oz. in weight tach, and duly wiapped and 
labelled (<:). 

1209. Tobacco may be abandoned m warehouse by the importer, 
when this takes place the duly is lemitted, and the tobacco is 
di'stioyed within such time and m such manner as the Com¬ 
missioners may direct (d). 

1210. Tobacco tloaied for home consumption is chaigeahle witl^ 
duty on the account tsluit on delivciy from warehouse unless the 
merchant elects to pay on the landing account (e). 

SuB-f-iFCT 15 —IVme 

1211. Customs duties are charged on imported wine according to 
the number of degiees of proof spinl it is found to contain (/). 
An additional duty is levied on wane imported in bottles of 


(<) Customs Consolidation Act, 1870 (30 & 40 Viet c 36), s 42 But 
the CommisMoni is may iclax or remove the restrictions on the importation 
of suufl woik and stalk* (Finance Act, 1806 (50 & oO Viet c 28), s 6) 

(w) Maunfaetuied Tobacco Act, 1863 (26 & 27 Viet c 7), s 9 
Cavendish or negrohead containing the piolubited ingredients must be 
enclosed m labelled wiappers pi ioi to sale or exposure ior sale (tbid,, s 6), 
see note (p), p 679, post, and see note (d), p. 646. pod 
{«) Customs Consolidation Act, 1876 (30 is, 40 Viet. c. 36), s 12 ; Customs 
and Inland Kineuue Act, 1881 (44 A 45 Viet. c. 12), s 18 , Manufactured 
Tobacco Act, 1863 (26 & 27 Viet. c. 7), s. 9. All sweetened or flavoured 
tobacco is regarded as cavendish 

(b) Customs Consolidation Act, 1876 (39 & 40 Viet, c 36), s. 95. The 
exportation of tobacco may only take place from a port or place approved 
for the importation of tobacco (Manuiactured Tobacco Act, 1803 (26 & 27 
Viet o 7), s 1). As to the approved poits, see note (p), p 607 , ante 

(c) M umlaetured Tobacco Act, 18G3 (26 & 27 Viet. c. 7), * 4 , and see 
p. 016, post 

(&) Customs Consolidation Act, 1876 (39 & 40 Viot. c. 36), ss 94, 95 
(e) Ibid , s 98. In practice, the moichant may, if ho elects to do so, 
pay duty on the account as taken on landing or removal of the tobacco. 
if) For definition of “ proof spirits,” see p. note (i), p 623, post. 
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any size, or in other vessels of a capacity not exceeding two sect 2 
gallons ( g). The Duties. 

1212 . Wine may be impoited only mto such ports as are Restrictions 

approved by the Commissioners for the purpose (/t). non mt>orta ” 

1213. Upon importation it maybe cleaied for home consumption Clearance 
on payment of duty, or it may be warehoused in a duty free ware- aud ware¬ 
house (i). While it is in warehouse it may be racked, or it may be housing ' 
fortified with not moie than 10 per eont. of approved spirits for 

home consumption, provided that the wine when fortified is not 
laised to a greater degiee of stiengtli than 40 per cent of proof 
spirit. It may also be bottled, or it may be fortified to a strength 
beyond 40 pei cent, but only for the purpose of being exported (A,). 

1214 When delivered fiom warehouse for home consumption on How duty 
payment of duty, the duty is charged on the account taken on ch “'8 ed 
delivery ( l ). 

1215. The Commissioners may make regulations prohibiting or pestnetions 
roHtncting the nuxturo tor side of any lhitish wines with any immixtures 
foieign wine, or the exposure for sale ot any such mixture (mi). fw 

( g ) The rates at present in foice aic •— 

£ s d 

Wine — 

Not exceeding 30 degrees of proof bpmt . the gallon 0 13 

Exceeding 30 degiees but not exceeding 42 degrees 

ot piooi spirit ... „ 030 

4 And tor every degiee oi pait of a degiee be¬ 
yond the highest above charged, an addi¬ 
tional duty ..... „ 003 

The woid “degree” docs not include 
liactions of the next higher degree. 

Wme includes lees ot wine. 

Additional— 

On still vino imported in bottles . „ 0 10 

On sparkling wine imported in boltles . „ 0 .2 6 

(Finance Act, 1899 (62 & 63 Viet c 9), s 2) When still wme has been 
made spaiklmg in bond, it becomes liable on deliveiy out of warehouse toi 
home consumption to duty at the same rate as impoited sparkling wine 
(Customs and Inland Revenue Act, 1890 (53 & 54 Viet c 8 ), s 8 ) 

(h) Customs Consolidation Act, 1876 (39 & 40 Viet, c. 36), s 42 In 
practice, no iestnetion is placed upon the ports at which wino in bottle 
may be impoited The following poits have been approved for the 
linpoitation of wme in ca>k.—Bairow-m-Furness, Benvick-on-Tweed, 

Blyth, Bridgwater, Bristol, Caidifl, Carnarvon, ClieRter, Cowes, Dartmouth, 

Diner, Exeter, Falmouth, Folkestone, Gloucester, Gople, Grimsby, 

Harwich, Ilaylo, Hull, Ipswich, Littleliampton, Livcipool, London, 

Lowestott, Lynn, Mancliesiei, Middlesbrough, Newcastle-on-Tyne, New- 
liaven, Newport (Mon ), Noith Shields, Penzance, Plymouth, Poole, 

Portsmouth, Port Talbot, Rochester, Runcorn, Rye, Shoieham, South¬ 
ampton, South Shields, Stockton, Sunderland, Swansea, Tiuro, West 
Hartlepool, Weymouth, Whitehaven, Yarmouth; Aberdeen, Dundee, 

Glasgow, Grangemouth, Gieenock, Leith; Bellast, Cork,Dublin, Galway, 

Limerick, Newiy, Waterford 

(i) Customs Consolidation Act, 1876 (39 & 40 Viet c. 36), 8 . 77. 

(Jr) Ibid , s. 95 

(l) Ibid , s 98 If wme while in bond has been converted into vinegar 
by the addition to it of acetic acid or commercial vinegar under the 
regulations, it is deliveied for home consumption duty free. 

(m) Finance Act, 1911 (1 & 2 Geo. 5, c. 48), s. 10 . By regulations of 

H.L.-XXIV. X 
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Part VI.—Excise Duties uo. 

* 

Sect. 1 . — Introductory. 

Sub-Sect. 1. — Excise Entries, 

1216. A licensed excise trader is generally required to deliver an 
entry of his business premises to the proper surveying officer of 
customs and excise; and any person carrying on a trade or 
business for the carrying on of which an excise entiy is required 
without having made an entry is liable to a penalty of £200 (o) 
Not more than one entry is to be in force for the same premises 
at the same time (p). 

1217. An “ entry ” is a statement in a prescribed form of the 
prennsos and plant to be used in the business, distinguishing m 
each case, by reference to a mark or number, each place, room, 
vessel or utonsil, and defining the use to which each is to be put (q). 

1218. The entry must be made in the namo of the real owner or 
owneis of the business (r). In the case of a corporation, the entry is 
to be under the seal of tho corporation and signed by the chairman 
or a director, or by the secretary or other principal officer (s). 


tho Commissioners, dated 8th March, 1912, a manufacturer for sale of 
Bntish wines may not (a) mix any Bntish wine, with any foicigu wine 
except m tho coutse of manufacture; or (b) m tho couise of manufacture, 
mix any foreign wmo with any Bntish wine m any quantity exceeding the 
proportion of 15 gallons of foreign wine to 100 gallons of Bntish wme ; 
or (c) mix any ‘spmts with any JJutish wme except for the sole puipose of 
foi titying the wmo (as to foitifymg the wme, see the text, svpia) Any 
Bntish wine manufactured m conformity with the regulations may not by 
reason of the admixture with it of foieign wme bo exposed foi sale, sold, or 
sent out otheiwise than undor the designation of a Bntish wmo As to 
pioymons affecting makers of sweets, see p 643, post, wmo dealers and 
retailors, pp 680 et seq , post, rectifiers and compounders, p 641, post, 
and dealers m and retailers of spints,.pp. 667 et seq , post 

(») For the meaning of the term “ excise duties,” see note (»), p 587, 
ante 

( o) Excise Management Act, 1827 (7 & 8 Geo 4, c 53), s 33 ; Excise 
Management Act, 1834 (4 & 5 Will 4, c 51), s. 6 All vessels and utensils 
not duly entered and all goods found in unentered vessels or premises 
are forfeited {Excise Managemuit Act, 1841 (4 & 5 Viet c 20), s 5) As 
to officers of customs and excise, see pp 545 et seq, ante 

{p) Excise Management Act, ,1834 (4 & 5 Will 4, c 51), s 8 If a trader 
absconds without having withdrawn his entry of the premises, the Com¬ 
missioners of Customs and Excise may permit another person to make 
entry {ibid., s 9) 

{q) Excise Management Act, 1827 (7 & 8 Geo. 4, c. 53), s. 21; Excise 
Management Act, 1834 (4 & 5 Will 4, c 51), s 5. In the ease of a distillery, 
no place or vessel may be entered or used for more than one purpose*) see 
p. 638, post, 

(r) But the ostensible owner is liable to the revenue authorities as if he 
were the real owner A minor cannot make a legal entry (Excise Manage¬ 
ment Act,*1827 (7 & 8 Geo. 4, c. 53), s 20) The Commissioners may 
allow a married woman to make entry (Excise Management Act, 1841 
(4 & 6 Viet c. 20), s. 7). 

(«) Bevenne Act, 1898 (61 & 62 Viet, c 46), s 15 Both the person or 
parsons signing and the corporation are bound by the entry {ibid.). 
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1219. An officer of customs and excise is authorised to go upon 1 

and examino any entered premises and to take account of any Introduc- 

dutiable commodities he may find there (t). Tho places and tory. 

utensils entered must not be used for any other purpose than that i nspe ^ n 

specified m the entry (a). A trader making entiy is lesponsible for and use 

the proper conduct of the business carried on under his licence (b). of entered 

premises. 

1220. The Commissioners of Customs and Excise may cause the Avoidance of 
entry of any premises to become void by fouiteen days’ wntten notice entry ' 

to the person who signed (c). ** 

Sub-Pec r 2 —Official Survey Book's 

1221 The survey books in which surveying officers of customs Evidence of 
and excise recot d particular of accounts taken by them on tbeir content * 
visits to the piomises of traders are evidence of their contents in 
any case concerning the business of the trader which is the subject 
of the lecords contained m the books (d) 


Pub-Seut 3 —Recovery Bad of Duty Void 

1222- When duties which are not properly exigible are paid to Only recover 
the levenue they cannot, in the absence of express statutory ableb y 
provision, be afterwards recovoied back as money not due and paid htatute 
under a mistake (e) ; nor can they be recovered from the individual 
officets to whom they wore paid (/). 

(f) Excise Management Act, 1827 (7 &, 8 Geo 4, c 53), s 22 

(а) Excise Management Act, 1834 (4 & 5 Will 4, c 51), s 7. In the case 
of an entry made since August, 1867, the contents of the entry may be 
pioved by production ol the official entiy book (Revenue Act, 1867 
(30 & 31 Viet e 90), s 12) 

(б) A -Q v Ssddon (1830), 1 Cr & J. 220; A -G v Riddle (1832), 2 
Cr &J 493, Advocate-General v Grant (1853), 15 Dual (Ct of Sesa ) 980 , 
and he would not escape the responsibility to which he is liable as an 
excise trader by neglecting to make entiy (A -G v llayler (1816), Manning, 

Exchequer Practice, 226). 

(c) Revenue Act, 1898 (61 & 62 Viet, e 46), s. 15 Tho notice must be 
deliveied at the entered primuses 

(d) R v. Gnmwood (1815), 1 Puce, 369 But this is confined to what 
are propeily matters of survey (St i other v Willan (1814), 4 Gamp 21) 

(o) National Bank of Scotland v Lord Advocate (1892), 30 Sc L R 579. 

It makes no difference that the money had been paid under protest, 
where it was not extorted colove offten (Whiteley, Ltd. v. R (1909), 26 
T. L R 19) But it is the practice to repay the duty on the unexpired 
portion of a licence when dunng the curierlcy of the licence another is taken 
out which confers privileges m excess of and including those gianted by the 
licence already m force. And where an exoise licence ceases to be in force 
owing to the justices’ licence on which it was gianted having expired, 
repayment is made of a proportional part of the licence duty, except 
whose tho justices’ licence was forfeited on a conviction of the holder 
(Excise Licences Act, 1825 (6 Geo 4, c 81), s 22; Finance Act, 1911 
(1 & 2 Goo 6, c 48), s. 7). Special provision is made for the icpayment of 
the duty paid on beer, spirits, glucose and saccharine in certain oases; see 
pp 616, 618, 622, 625, post) As to drawbacks and excise allowances, 
see pp 697 et seq , post. As to the recovery of money paid under mistake, 
see title Mistake, Vol. XXI, pp 29 et seq. 

(f) Whitbread v Broohsbanl (1774), 1 Cowp 66, 69 ; Greenway r. Hurd 
(1792), 4 Term Rep 553, and see title Ptjblio Authorities AHd Public 
Officers, Vol XXIII, p, 316 

x 2 
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Sub-Sect. 4 — Signboards. 

1223. Sellers of tobacco, retailers of sweets, and all excise traderc 
who make entry of their premises, with the exception of methylated 
spirit retailers, are required to put up signboards over the premises 
occupied by them for the purposes of their respective tiades. The 
signboard must set out in legible letters at least one inch long the 
full name of the trader and that he is licensed to carry ou the trade 
to which his licence applies (fj). 

Sob-Sect 5 — Grant of Licences. 

1224. E\ciso licences, with the exception of those transferred to 
the county councils m England and Wales under the Finance Act, 
1908(/i), s. 6, are granted by tho Commissioners of Customs and 
Excise or by such persons as are appointed by them for that 
purpose (0- 

Sob-Sect 6 — Compensation Fund Chanjes 

1225. In the case of an intoxicating liquor licence for consump¬ 
tion on the premises, granted for the hist time since the 15th 
August, 1904, othei than a licence for tho sale of wine alone or of 
sweets alone, the compensation fund charge at the appropriate rate 
must he paid m full together with and as part of the duty payable 
on the giant of the excise licence (j ). 

Sub-Sect. 7— Effect on Conti aits of Violation of Jlcvcnvc St at tiles. 

1226. In considering the effect on the validity of a eonti act of 
failure to comply with a revenue statute, regard must be had to the 
intention of the legislature in making the statute. If tho object 
of the statute was the benefit of the revenue only, the contract is 
not voided by failure to comply with its provisions. If, on the 
other hand, the statute has in view the advancement of some matter 
of social or public interest, a conti act entered into in contravention 
of its provisions cannot he sued upon (A). 


(g) Excise Licences Act, 1825 (6 Geo 4, c 81), s 25, Revenue Act, 1807 
(30 & 31 Viet c 90), s 9; Licensing (Consolidation) Act, 1910(10Edw 7 
& 1 Geo. 5, c. 24), s 74 The penalty for failing to put up a siguboaid is 
£20 (Excise Licences Act, 1825 (6 Goo 4, c 81), s 25) 

(h) 8 Edw 7, c 18 As to these, see pp 684 et seq , pobt. 

(i) Excise Licences Act, 1825 (6 Geo 4, c 81), s 6, Beerhouse Act, 1830 
(11 Geo 4 &1 Will. 4,0 64), s 3j Inland Revenue Board Act, 1849 (12 & 13 
Viet, c 1), s 16. Private biewer’s licences arc also granted by money older 
at post offices; see, further, title Intoxicating Liquors, Vol XVIII, 
pp. 17 et seq 

(j ) Licensing (Consolidation) Act, 1910 (10 Edw 7 & 1 Geo. 5, c. 24), 
s 21 (2); and see title Intoxicating Liquors, Vol XVIII, p. 73 

(I) Smith v. Mawhood (1845), 14 M &W 452, per Parke, B., at p 463, 
Unlicensed trading—In Ritchie v. Smith (1848), 6 C B 462, a contiact 
entered into for the purpose of enabling a person to use a room to sell 
excisable liquors without a licence was held void. In Falk V Force (1848), 
12 Q B. 666, au unlicensed appraiser could not recover for woik and labour 
done on an appraisement made by him. Smuggling.—In the case of goods 
sold abroad and afterwards smuggled into this country, the vendor is not 
entitled to recover on the contract of sale m the courts of this country if 
he has given some active assistance in the carrying out of the illegal 
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Sect. 2 .—The Butm . 

* Suii-Sect. 1 .—Beer (l) 

1227. Beer duty is payable at the current rate (m) by a brewer o! 
beer for sale (hereafter referred to as a “biewer for sale”), and in 
some cases by a hi ewer of beer not for sale (a) (hereafter referred to 
as a “ brewer not for sale "), on the beer brewed or presumed to 
have been brewed by him. 

1228. The chaige for beer duty payable by a brewer for sale is 
raised either upon the quantity of the worts (o) actually produced in 
each brewing, or upon the quantity of the woits deemed to have been 
produced from the matenals used m the brewing, whichever is the 
greater (p). Where a brewer not for sale is chargeable with beer 
duty, the charge fur duty is always raised on the worts deemed to 
have been produced ftom the materials UHed (q). 

1229. The charge on the worts actually produced is calculated on 
the quantity and gravity of the worts of each brewery as declared 
by the brewer in his entrym the official book(r) kept by him for the 
pm pose, or as found by the excise officer who visits the brewery afler 

impoitation of the goods into England (Clarke v. Shee (1774), 2 Doug. 
(K B ) 698. n , Cluqas v Venalutia (1791), 4 Term Rep 466; Waymell 
v Head (1794), 5 Term I’ep 699) But where the delivery of the goods 
abroad is complete and no active assistance is given by the vendor in the 
woik of smuggling, the price may he recovered (Tlolmanv. Johnson (1776), 
Cowp 341, Pellet at v Anqell ( 1836), 2 Ci M &R 311); and see idles 
Conflict of Laws, Vol VI, pp 243,244; Contract, Vol \ r II, pp 390, 
391,401,402 

( l ) For definition of “beer” for the purposes of the charge of beer 
duty, Bee note (q), p 630, post, and fog definition ol “beer,” lor the saleol 
ulinli a licence must be held, see note (h), p 660, poht As to customs 
duties on beer, sec p 694, ante As to excise duties in relaiion fo 
intoxicating liquors, see also title Intoxicating Liquors, Vol XVIII, 
pp 17 ei seq 

(m) The rate at present m force is 7* 9d for every barrel of 36 gallons, 
calculated at the standard gravity of 1,055 degiees, and so in proportion for 
any ditleience in quantity or giavity (Inland Revenue Act, 1880 (43 & 44 
Viet c 20), s 11, Customs and Inland Revenue Act, 1889 (52 & 53 Viet 
c 7), s 3, Finance Act, 1896 (59 & 60 Viet. c. 28), s 8, Fmaneo Act, 
1900 (63 & 64 Viet c 7),* 6) 

(n) Foi the eases wheie beer duty is payable by a biewer not for sale, soe 
p 632, post 

(o) For the meaning of “worts,” see note (b), p 623, post 

(p) Inland Revenue Act, 1880 (43 & 44 Viet c 20), s 13 (3); Customs 
and Inland Revenue Act, 1889 (52 & 53 Viet c 7), 8 3 (1) Whether the 
charge is upon the actual produce or the deemed produce, a deduction from 
the gross quantity of 6 per cent for waste is first allowed (Inland Revenue 
Act, 1880 (43 & 44 Viet c 20), s 13 (3) (b)); compaie the text, mjra 
(as to matenals charge) The Commissionois of Customs and Excise may 
cause the charge for duty to be made up at the close of each month in 
respect of all brewings dunng that month (Inland Revenue Act, 1880 
(43 & 44 Viet. c. 20), s 16) 

(q) Inland Revenue Act, 1880 (43 & 44 Viet, c 20), s. J3 (I); but 
subject to a deduction of 6 per cent for waste (Customs and Inland Revenue 
Act, 1881 (44 & 45 Viet. c. 12), s 15 (I)); compaie the text, infra (as to 
materials charge) 

(r) For the oflicial book kept by a biewer for sale, and the entries to be 
made therein, see p. 631, post. 
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the brewing is completed and, the brewer’s entry has been made, 
whichevei gives the higher chaige(s). The gravity entered by th^ 
brewer mm-t m all eases be the true original gravity of the woi Is 
before fenuentation (f). Wheie fermentation has uot commenced, 
the original gravity is the gravity as shown by the saccharometer 
and tables approved by the Commissioners of Customs and 
Excise (h), wheie fermentation has commenced, the original gravity 
may be ascertained by distillation (a) If at any time after the 
woifcs of a lu(ivory have been collected, and the account of them 
has been entered in the official book by the brewei, their oiiginal 
gravity is found to exceed by 5 degrees that entered bv the brewer, 
such woits are deemed to be the produce of a fresh brewing, and 
the brewei is charged beer duty in respect of them accordingly (b). 

1230. A hiewer of beei is deemed to have obtained 30 gallons of 
woits at the standard gravity (c) when lie lias used m hi owing — 
either 81 lbs. weight of malt or corn (other than nee, flashed maize, 
maize grits, and corn similarly prepaied or dressed(<()); or 50 lbs. 
weight; of sugar (c), or of rice, flaked maize, maize grits, or corn 
similaily prepared (,/). 

1231. Beer duty is only levied on the mateiials charge w’hen this 
exceeds the woits charge by nioie than 4 per cent., and such levy 
is subject to a deduction, in the case of a brewer for sale, of 4 
per cent fiom the gross mateiials charge as well as to the further 
deduction of 0 per cent, for waste (y) In the case of a hi ewer 
not for sale, the only allowance made is that of 0 pei cent, for 
waste (//). 

(«) Inland Revenue Ail, 1880 (43 & 44 Vut e 20), s 13 (3) Jiut thiR 
account is not conclusive in the event of collusion between the officer and 
tlie brewei (A -G v (1795), 2 Anal 500) 

(t) Customs and Inland Revenue Act. 1885 (48 & 49 Viet e 51), b 6 
(it) Inland Revenue Act, 1880 (43 & 44 Viet e 20), a 14 (i) The 
appidved saccharometer and tables must be such that a degice of gravity 
indicated on the uistiuinent shall he equal to one-thousandth part of the 
giavity of distilled watet at 60 J Fahrenheit 
(a) Ibid , r 15, 8ehed I. 

(5) Ibid , a 24 
(r) Ibid, 12 13 

(d) The Comnns-ioneiR of Customs and Excise may determine when 
coin is so prepared oi iliessed as not to be pi oped v classed with malt or 
coin tor the purposes of the materials charge (Finance Act, 1890 (59 & 00 
Viet c 28), s 10). They may also, in the case of a brewer loi sale, make 
such a deduction fuuu the quantity of worts chargeable in jespect of the 
mateiials as the special character of the mateiials seems to lequue (Inland 
Revenuo Act, 1880 (43 & 44 Viet c 20), s. 13 (4)) This powei has been 
exeicised in tho ease of syrups, glucose, sacch.uum and diessed giam, 
which under the regulations aie now deemed to produce one ban§l of 
beer at the stand aid gravity for either 84 lbs oi liquid syrups of a 
density not exceeding 13 lbs 2 oz the gallon, or 08 lbs ol similar symp 
of a density not exceeding 14 lbs the gallon, or 64 lbs of solid glueose, 
saecharuin or dressed grain 

(e) Inland Revenuo Act, 1880 (43 & 44 Viet, c 20), s. 12. 
if) Finance Act, 1896 (59 & 60 Viet c 28), s 10 

( g ) Inland Revenne Act, 1880 (43 & 44 Viet e 20). s. 13 (3) (a), (b). 
Ab to the allowance for waste, see note [q), p 613 
(A) Customs and Inland Revenue Act, 1881 (44 A 45 Viet c. 12), s. 15 (1). 



Part VI.— Excise Duties. 


1232. The duty on beer brewed by a brewer for sale is due Shot 2 . 
^immediately the excise officer has taken his account of the worts The Duties, 
produced in a brewing, but the CommibKioneis of Customs and Wh g~jT. 
Excise may allow the payment to be deferred to a date notlater than 1S payable 
the fifteenth day of the month succeeding that in which the duty 

was charged ( 1 ). Where duty is payable by a brewer not for sale, 
the Commissioners may fix tho date at which it is to he paid (A). 

1233. When any beer duty remains unpaid aftor the time within ivmr of 
which it is payable, the collector of customs and excise for fcliu d^tieswuid 
district may issue his warrant authorising any person to distrain all saIe# 
beer and blowing mateilals, vessels and utensils m possession of 

the bi ewer, or of any person 011 his behalf or holding them in ti ust 
for him, and to sell them by public auction m satisfaction of the 
claim for duty (Z). 

1234. Where any worts, beer, or materials in inspect of which Repayment 
duty was paid aio dostioyod by lire or other unavoidable cause of duty on 
while on the breweiy pi anises, the Conmussionei s of Customs and 

Excise aie empowered to lepay the duty on proof to then satisfac¬ 
tion of the loss (vi). 

1235 Repayment of beer duty by way of diawback is allowed on Repayment 
all beer exported as merchandise abroad or to the Channel Islands fm ,,v i’ ,nts 
01 the Isle of Man, or shipped as ship’s stores. The duty 1 epa\ able u c 

is calculated at the rate in face at tlio time of shipment, and upon 
the quantity and original giavity of the beer actually shipped (?i). 

Sub-Sect 2 - Chicoty 

1236 Chicory duty is the charge at the cuirent rate paid Natuieof 
by an authoiised chicory dryei On the law or kiln-dried eliieoiy thuchaige. 


( 1 ) Inland Revenue Act, 1880 (43 A 44 Viet 0 20), a 16 

(h) Ibid., b 33 (2) In puclico bec,i duty chained against a brewer not 
for sale ib payable quaiteily in Januaiy, Apnl, July, and October 

( l) Ibid ,s 17 (1) Six days’ pievious notice ot tlie sale must be given, 

and the brewei is entitled at any time prior to the day lived for the sale 
to redeem the whole or any pait oi the goods distrained upon by paying 
to tho collector their tine value (ibid , a 17 (3) ). I' 1 or tho gcneial power 

to distrain for duties m ancai, see Excise Management Act, 1841 (4 A 5 
Viet c 20), s 24 As to the general law of distress, see title Distress, 
Yol XI, pp 115 ef sec/ 

(m) Inland Revenue Act, 1880 (43 & 44 Yict c 20), s 18 The Commis¬ 
sioners may also remit duty charged but not yet paid Their decision as to 
whether the loss is due to some unavoidable cause is final, and not subject 
to review by tho courts (Macfnrlnne v Inland Revenue Commismoners 
(1859), 22 Dunl (Ct of Hess ) 206) 

(n) Inland Revenue Act, 1880 (43 & 44 Viet e 20), s 36 ; finance Act, 
18S|£ (59 & 60 Viet e 28), s 9, Finance Act, 1900 (63 & 64 Viet e 7/, fi. 6. 
Where a eeitificate of landing is requued, as 111 the case of beei exported to 
the Islo of Man, drawback is not payable until the certificate ^produced 
(Inland Revenue Act, 1880 (43 & 44 Viet c 20), s 39 (3)) Drawback 
is not payable in respect of beer exported, unless at the tune the beer is 
shipped it is woith at least the duty of excise chargeable oii it (Excise 
Drawback Act, 1817 (57 Geo 3, c 87), s. 10) Nor may drawback be paid 
after the expiration of two years from the date of shipment of the beer 
(Finance Act, 1895 (58 & 59 Viet 0 16), s. 7). As to drawbacks generally, 
see pp. 697 et seq, poet. 
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dried by him or received by him from another authorised 
dryer (o). , 

1237. The duty is charged on the quantity delivered for home 
consumption from the dryer's warehouse, acconlmg to the account 
taken at the timo of delivery by an officer of excise (j>). The 
chicory of which account is taken may have been diied by any 
means and to any degree less tb in that at which it would be m a 
fit state to grind into powder (q). 

1238. An account of the quantities delivered from warehouse must 
he made up at the expiration of every six weeks or such other 
peiiod as the Commissionei s of Oust uns and Excise may lix. The 
duty is then payable on demand, and faihue to pay m accoidancn 
with notice given to him subjects the diyor to a penalty of double 
the amount of the duty (;). 

Sub-Sect 3 —Liquin i supplied to Ciuhs 

1239. A duty of fid per pound is levied on the amount of the 
purchases of intoxicating liquor supplied m or to a club, or on behalf 
of a club to its membeis(y). 

1240 The duty is charged on the statement, which the sociotary 
of the club is required to make in the January of each year, of 
the purchases duiing the preceding calendar year (f). 

(o) Tlie rale at piescnt in foice is 12s Id per cwt, and so in proportion 
foi any greater or less quantity than 1 cut (Customs and Inland Revenue 
Act, 1872 (35 & 36 Viet e 20), s 5) A licence need not be taken out by a 
diyor of chicory, but no one is allowed to diy chicory, oi to have in ins 
possession more than 14 lbs ol dned chicory, unless lie has made entiy ol 
liis premises and plant with the piopei oflieei of excise, and provided on the 
piennses a secuie warehouse to be ajipioved by the t'oinmis.uoncis of 
Customs and Excise (Excwe Act, 1800 (23 & 24 Viet c 113), s 8, Customs 
and Inland Revenue Act, 1882 (45 & 46 Viet c 41), s 4) The business 
of a dryer of chicory and of a roaster of chicory or cofloe cannot lie earned 
on upon the same or communicating premises (Excise Act, I860 (23 & 24 
Viet c 1131, s 18) As to customs duties ou chicory, see p 595, ante 

(p) Excise Act, 1860 (23 & 24 Viet c 113), s 15 

(q) Ibid, 8 21 

(r) Ibid, s 15 The special official pioiedure established by the 
Excise Management A.ets foi seeming the duties on excisable commodities 
applies also to chicory duty (Customs and inland Revenue Act, 1872 
(35 & 36 Viet c 20), a 5) As to these, see p 737. post. In piactice 
the account is made up to the end of each calendar mouth in respect of 
the deliveries which took place within the month 

(s) Finance (1909-10) Act, 1910 (10 Kdw 7, c 8), s 48 The chaige 
is not limited to registered clubs, although tho mles as to registration must 
in effect confine its levy to such clubs The eloik who keeps the register ot 
clubs is required to send notice to the Commissioners of Customs «and 
Excise of the entry of any new club on his register and of any case ota 
club ceasing to be registered (tbid , s. 48 (6)) As to clubs generally, see 
title (Tubs, Vol IV , pp 405 et seq. 

(f) Finance (1900-10) Act, 1910 (10 Edw, 7, c 8), s. 48 (1) The 
Commissioners may make regulations for assessing and charging the duty 

S ayablc m the ease of a dub which is discontinued as a registered club 
nnng the year. By these the secretary is required to furnish the 
particulars within seven days of the discontinuance of the club (Stat 
R. & 0., 1910, p 404). 
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The secretary must furnish the statement upon service on him of Sw. % 
a notice in writing requiring him to do so (a). If no statement has The Duties, 
•been delivered by the 1st February in any year, the supply of 
intoxicating liquor m the club is to be treated, so long as the failure statement, 
to furnish the statement continues, as a sale of intoxicating liquor 
without licence ( b ). 

1241. If, by the 1st March in any year, the duty due remains power of 
unpaid, the collector of customs and excise may, after notice in dutnw m 
writing has been served on the secretary requiting payment, issue 

his warrant authonsing distraint to be made on the club piemises 1 
for the duty due and uupaid (c). 

Sub-Sept 4.— Coffee Substitutes and Mixtures, 

1242. This duty is charged, according to the scale in force and How the 
tho weight of the package, upon substances which are sold aB ,,ut y^ 
substitutes for coffee or chicory, and upon all mixtures of collee or CiaiK ' 
chicory with one or more of such substances or with any other 
ingredient except chicory or coffee (d). 

1243. The substance or mixture must be made up in packets oi ivkeisan.J 

pioscubed weight and labelled(e). lalK:ls - 

(«) The secretary is liable to a fine not exceeding £20, recoverable 
summarily, it be fails to tuimsh the statement as lequued, and, iu the 
ease ot a second or subsequent ollenoo, to nnpiisonmont with or 
without liaid labnui ior a tenn not exceeding one month or to a hue not 
exceeding £50, oi to both, and it lie knowingly delivers an untrue 
statement, he is liable, on summary conviction, to imprisonment with 
or without hard laboui lor a term not exceeding three mouths, or to a fine 
not exceeding £50, or to both (Finance (1909-10) Act, 19l0(10Edw 7, 
e 8), s 48 (2), Stat 11 & 0, 19J0, p 404). As to procedure before 
courts of summarj pmsdution, see title Magisirates, Vol XIX,pp 589 
el seq The notice lequiung the statement may he sent by post addressed 
to the club (Finance (1909-10) Act, 1910 (10 Eilw. 7, c 8), s 48) In 
case of a change of secretary between the date when the notice requiring 
the statement was sened and the 31st January, the secietary in office on 
the latter date would be the person liable (Booth v. Weiqhtman (1904), 

91 L T 532) 

( b ) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 48 (4). As to 
unlicensed sales of intoxicating liquors, see title Intoxicating Liquors, 

Vol XVIII , pp 107 ei seq , 113 ef seq. 

(c) The proceeds of the distiess must be sold by public auction after 
six days’ pievious notice lias been given ot the sale Any surplus remaining 
after the discharge of the claim lor duty and the costs and expenses of the 
distiess and sale must be handed over to the secietary lor the benefit of the 
club (Finance (1909-10) Act, 1910 (10 Edw 7, e 8), s 48 (3)). 

(d) Customs and Inland Revenue Act, 1882 (45 & 46 Viet c 41), ss 5, 6. 

The rate now in force is \d for every | lb of the substitute or mixture. 

The duty is not charged upon mixtures of pure coffee with pure chicory. 

Compliance with tho Act requiring the payment oi the duty is no answer to 
a chaige under the Acts relating to the adulteration of food (ibid , s 6 (4)). 

As to the adulteration of cofiee and chicory, see title Foor> and Drugs, 

Vol XV., p 63. As to the customs duties on coffee and chicory, see 
pp. 595, 596, ante 

(e) Customs and Inland 'Revenue Act, 1882 (45 & 46 Viet c 41), 
s 8 (1) Labels denoting the duty are issued by the Commissioners of 
Customs and Excise m sheets containing either halfpenny or penny labels. 

No one is allowed to have in his possession labels which have already been 
used [ibid s. 7.), and see, further, title Food and Drugs, Vol XV, 
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The label must be affixed to the packet before or at the time the 
substance is sold, exposed, or made up for sale, or j s delivered out 
of the custody of the person making or importing the substance (/).* 

Sub-Si it 5— Glucose. 

1244 Glucose duty is the charge at the current rate (( 7 ) payable 
by a licensed niauufactuier of glucose upon the glucose actual!} 
made 01 deemed to have been made by him. 

1245. The Commissioners of Customs and Excise may determine 
whether tho duty shall be dunged on the final product or on the 
quantity of glucose deemed 1 >v them to he capable of being obtained 
fiom the saeohaune solution collected during tho piocess of 
manufacture in a fixed and seemed leeoivor (/<). They are also 
authorised to apply to the pajinent and recovery of the duty upon 
glucose the piovisions of the Act, govormng the payment and 
recoveiy of the duty upon beer ( 1 ). 

1246. Repayment or 1 emission of glucose duty may be granted m 
the case of an accidental destruction of glucose on the pu raises of a 
glucose manufacturer; and lepuvinent of the dut} may he made by 
way of drawback 011 glucose exported as merchandise or shipped as 
stores. Where goods other than beer, in tbe m.uiufacluie or po¬ 
pulation of which glucose has been used, are exported or shipped 
as stores, a drawback is allowed equal to the duty on the quantity 
of glucose used in the manufacture or preparation (A). 

p 63 The provisions of the Stamp Act, 18*)J (51 & 55 Viet e 38), as to 
foigery of stamps are made applicable to excise labels (ibul , s 23); sec 
p 703, pout. 

(/) Customs and Inland Revenue Act, 1882 (45 & 46 Viet e 41), s 6 

(g) The rates ol duty at preseut in foiee are — 

s d 

Solid glucose.the owt 1 2 

Illiquid „ .... 0 10 

(Finance Act, 1908 (8 Edw 7, c 16), s 2, Schcd , 2) 

(h) Finance Act, 1901 (1 Edw 7, c 7), w 9, applying the Acts relating 
to the excise duty on beei (as to which see pp 613 d seq, ante) The 
Commissioners by lcgiilalions have provided tiiat the duty is to be charged 
on the quantity ol bacchaime solution m the icceivei by relation to 
gravity as ascertained by an approved saceliarometer and tables, one degree 
of gravity thus found being taken to be equal to one thousandth part of 
the gravity of distilled water at 60° Fahienheit The quantity thus 
detoimined is subject to a deduction of 10 per cent lor waste in the 
subsequent stages of manufacture 

( 1 ) Finance Act, 1901 (1 Edw 7, c 7), s 9 bn dor tins pow r er the 
Inland Revenue Act, 1880 (43 & 44 Viet e 20), ss 16—18, 26—30, and 
37 --39, have been made to apply to tho duty on glucose; see p 015, 
ante. 

(/>) Fiuanee Act, 1901 (1 Edw 7, c 7), s 7 The Treasury must be 
satisfied as to the quantity of glucose claimed to have been used As to 
draw backs in general, see pp 697 et seq , post Tlie following scale of draw¬ 
back has been adopted for caiamels made from Bntish-mado gluco3e:— 

* * 8 d. 

0) Solid caramel, black, made from solid glucose . . the cwt. 1 9 

(2) Solid caramel, brown or amber, made from solid glucose 

(3) Solid caramel, black, browu or amber, from liquid or 

fro® mixtures of liquid and solid .... 11 
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Sub-Sect. 6 — Medicine Labels (i). 

1247. Medicine label duty is ehaiged at an ad udorcm rate (in) on 
^very inclosure containing certain drugs, or other preparations 
usually termed “ proprietary medicines ” (it). 

1246. The duty is chargeable whenever any person makes, pre¬ 
pares, exposes for sale, or sells such a medicine, and in doing so 
either has or claims to have any secret or art m making or 
preparing it, or any exclusive right to make or prepaio it, or if it is 
or has been made or sold under the authority of a patent, or if, 
by means of some document, it is held out as a specific for tho 
piovention, cure, or relief of any human ailment(o) 

Tho duty is payable by the maker or liist vendor botoio tho 
preparation is sold, exposed for sale, oi deliveied out ol his 
possession (p) 

The label must be so affixed to tho inelosuro that the packet 
cannot he opened, or the contents extiacted, without lendenng 
the label unfit for further use (q) 

1249 The following aitick's aie exempt from this duly — 

(1) Medicinal drugs vended entne by a smgeon, chemist 

s d 

(4) Liquid caramel fioui solid glurot-o, and of not less 

specific giavity than 1,350 degrees . . the cwt 1 5 

(5) Liquid (aiamol made iioni liquid glucose, orliom liquid 

and solid glucose, and oi not less giavity than J,350 

degi cos . . . . „ I 0 

(?) This, winch had previously been a stamp duty, was made a duty ot 
excise as liom tho 1st Apnl, 1909 (Finance Act, 1908 (8 Edw 7, e. 16), 
s 4); and see Excise Tiansfci Older, 1910 (Mat It & 0,1909, p. 239), r 2. 

(in) 'i lie rales in force ;ue as follows, tho value in each case being apart 
from the duty on the label -- 
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(Stamp Act, 1804 (44 Geo 3, c 98), Soiled B) Tho duty is not charge¬ 
able whcic the medicine is sold m hulk (Medicines Stamp Act, 1802 (42 
Geo 3, c 56), s 3) .Noi would duty appear to be chargeable in the case of 
an inhalation , and see, fmther, title Medicine and Pharmacy, Vol XX , 
pp 379, 380 

(n) For a full enumeiatnm and descnption of piopnetaiy medicines, 
see title Medicine and Pharmacy, Vol XX., pp 377, 378 

(o) Medicines Stamp Act, 1812 (52 Goo. 3, c 150), s 2 A toilet soap 
may be recommended as beneficial foi use m ceitaui ailments without 
liability to duty ansing (Ihncher v. Dudercq (1896), 60 J. P 276) 

(p) Medicines Stamp Act, 1802 (42 Goo 3, c 56), e. 3 It is immaterial 
whether tho medicine is sold wholesale or retail. 

(q) Medicines Stamp Act, 1812 (52 Geo 3, c 150), s 2 As to the pro¬ 
vision of labels, see title Medicine and Pharmacy, Vol. XX, p 380. 
For penalties m connection with the fraudulent icmoval or use ot labels, 
see ibid., pp 380, 381. Any person who sells unlabelled, or not piopeily 
labollcd, an at tn le liable to label duty, incurs a penalty of £10 (Medicines 
Stamp Act, 1812 (52 Goo. 3, c. 150), s, 2). 
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or druggist, or a poison holding an excise patent medicine 
licence (>); 

(2) Known admitted and approved remedies sold by a duly 
qualified surgeon, chemist or druggist, wheie the label contains an 
adequate indication of the mgiedients, or the medicine is prepared 
in accordance with a formula in the British Pharmacopoeia or other 
recognised book of reference, and this is stated on the label (*), 

(3) Ginger and peppermint lozenges and other articles of con¬ 
fectionery, unless sold as medicines (t), 

(4) Aitificial mmoial wateis containing effervescing ingredients, 
and the compositions from which these waters aie made i u). 

Srii-Sw x 7 — l/ofuj Spirit 

1250. Motor spuitdiity is a charge at the current rate ( i) payable 
by eveiy licensed manufacturer ofmotoi spirit upon any inflammable 
hjdtocaibon or, mixture containing a hydierarbon which in the 
opinion of the Commissioners of Customs and Excise (m)ih capable 
of piovidmg reasonably efficient motive powei for a motoi car. 

1251. The Commissioners may make regulations as to the time 
and manner m which motoi spmt duty shall be charged and 
recovered, and they may for this purpose apply any ot the pro¬ 
visions of the law' in force for securing the duty on sacchanno and 
on spirits (b). 

1252 Duty is not chargeable on motor spiiit used for other 
purposes than supplying motive power to motor cars (cl Half the 

(r) Medicines Stamp Act, 1812 (52 Geo 3, c 150), see p 660, post 
This exemption does not extend to tinctiue& (Smith v. Mason <£ Co, 
[1894] 2l| B 363) 

(s) Medicines Stamp A(t, 1812 (52 Geo 3, e 150), s 2, Sehed , Farmer 
v Ghjn-Jones, [1903] 2 K B 6; but see fuithet, title Mum cine and 
Pharmacy, Vol XX , p 379, note (li) The two piocodmg exemptions 
(see tho text, svpia) do not m toims apply to limited companies , but m 
practice they aie extended to companies holding patent mediuiie licences 

(f) Stamp Act, 1815 (55 Geo 3, c 184), s 54 The recommendation for 
use as a medicine beneficial for the cure oi some human ailment need not be 
allixed to or delivoied with the medicine (Smith v Mason if Co , supra), 
not need it be direct (Itunsom v. SanguindU (1903), 67 J P 219) An 
article of food maybe a medicine (II aiding v Miqge, (1909), 101 L T 
459) 

(«) Stat (1833) 3 & 4 Will 4, c 97, s. 20 (now repealed); A -6. v 
Lamplough (1878), 3 Ex D 214, C A 

(v) The rate at present in force is 3d per gallon (Finance (1909-10) Act, 
1910 (10 Edw. 7, o 8), s 84 (l)) As to the customs duty on motor 
spirit., see p 697, ante. 

(а) Finance, (1909-10) Act, 1910 (10 Edw 7, c 8), s 84 (7) The Com¬ 
missioners may pi escribe tests to determine whether any liquid is dutiable 
motor spmt (ibid) 

(б) Ibid., s 84 (6); and see pp 622 et if q., post The account for duty is 
raised against the manufacturer on the quantity of motor spmt. collected in 
an approved fixed and gauged vessel into which all motor spmt produced 
by distillation must inn direct from the still The manulactwer is required 
to declare tins quantity m an official book kept on the premises. The duty 
when charged may, it unpaid, be recovered by summary distress on an 
official w .urant, as in the caBe of spirit duty payable by a distiller (Stat. 
R. & O., 1910, p 679) As to such recoveiy by distiess, see p. 625, pest. 

(c) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 85 (1). 
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amount of duty only is chargeable on the spirit used by pto- 
perly inscribed trade carts used in the course of trade or 1ms- 
,bandiy (<?), by hackney carriages engaged in standing or plying for 
hiro(e), by duly inscribed motor cars used partly as trade calls and 
paitly as hackney carriages, or by a motor car kept by a duly quali¬ 
fied medical practitioner and used by him for the purposes of his 
profession (/). Wheie duty-paid spirit has been used for a purpose 
entitling to exemption or allowance in respect of the duty, the 
person who used the spirit is entitled to repayment m whole or in 
part of the duty which has been paid ( 7 ) 

1253 If auy maker of motor spirit fails to pay within the pre¬ 
scribed time and prescribed manner the duty with which he is 
charged, he mcuis a fine of £20 and forfeits double the duty (/ 1 ). 

Sub-Sect 8 — Vhiyinq Vault . 

1254. The duty on playing cards is chaiged at the current 
rate(/) upon each pack of lift)-two cauls made fit for sale and use 
in the United Kingdom. 

The caids, befoie being sent out by the maker, must be made 
up m packs and inclosed 111 stamped wrappers, to which an evcise 
label is secuiely affixed, indicating the duty (j ). 

Any person may sell second-hand cards without wrappers to a 
licensed maker of cards (/r). 

Toy cauls not exceeding 1] inches in length and 1} inches m 
width may be sold without wiappois(A.) 

1255. Any maker of cards who sends out or delivers from his 
piemises, except for exportation, auy caids not m packs and 
enclosed in stamped wrappers incurs a ponalty of £100 (l). 

(d) Finance (1909-10) Act, 1910 (10 Edw 7, c 8 ), 8 85 (1) The motor 
liade cait would, it is submitted be such as to be entitled to exemption 
horn carnage licence duty under the Customs and Inland Revenue Act, 
1888 (51 & 52 Viet c 8 ), s 4 (5). As to the conditions under which a 
vehicle is exempt fiom carnage licence duty, see pp 689 et seq., post 

(«) A carnage mav be plying loi lure even where 110 cliaige 18 made for 
the journey (It v. Flelchn, Ex pmte Ansonia (1908), 98 L. T 749) As to 
hackney carriages, and motor traffic generally, see title Street and 
Aerial Traffic 

(f) Finance (1909-10) Act, 1910 (10 Edw 7, c 8 ), Schcd V , Pait I 

(g) Ibid , s 85 (3) The quantity on which repayment, is claimed must bo 

moie than 5 gallons, and must have been used within the previous six. 
months. • 

(h) Stat R & O., 1910, p. 679, r 20, applymg the Spirits Act, 1880 
(43&44Vict c 24), s 47 As to lecoveiy of penalties, see pp 737 ct seq , port 

( 1 ) The rate at piesent in force is 3d. per pack (Revenue Act, 1862 
(25 & 26 Viet c 22), Sched <’) 

(f) Ibid , s 29; and see 1 bid , s. 28 The duty is not chargeable on cards 
sent out for exportation, and loose caids not made up m packs may 
be sent out for that puiposo (ibid , ss 32, 37) 

(7r) Ibid , s 36 The maker who purchases is requited before selling to 
inclose them in stamped wrappers Club cards may be sold )>y the com¬ 
mittee to a member of a membeis’ club without being in stamped wrappers, 
as the transaction is not a sale within the meaning of the Act ( Graff v. 
Evans (1882), 8 Q. B. D 373) 

(l) Revenue Act, 1862 (25 & 26 Viet, c 22), s. 32. 
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Sub-Sect. 9 —Railway Passenger Fares. 

1256. Railway duty is a percentage charged upon all fares, 
exceeding Id. a mile paid by passengers upon railways other than 
light railways («?). 

Fares are deemed not to exceed Id. a mile if they do not exceed 
Id. for a journey of a distance less than a mile, and, if the distance, 
being more than a mile, is any number of complete half-miles and 
a fraction not less than a quarter-mile, they do not exceed ]d. for 
the half and \d for the fraction. If an Act allows special charges 
upon any pail of a railway, that pait is tor the purposes of the duty 
regarded as a separate railway (»). 


Sub-Sect. 10.— Sauhanne. 

1257. Saccharine duty is a duty at the current rate charged upon 
saccharine and substances of a like nature or use made by a 
licensed manufacturer of saccharine (o). 

The Commissioners of Customs and Excise may make regulations 
ioi the payment, recovery, remission, and repayment of the duty 
on saccharine, and, for tins purpose, apply any of the enactments 
lelating to the duty on beer (;>). 

Any manufaclmer of saccharine who fails to comply with the 


(m) Jtailway Passenger Duty Act, 1842 (5 & 6 Viet c. 79;, Sclied.; 
Cheap Turns Act, 1883 (46 & 47 Viet e 34), s 2; Light Railways Act, 
1896 (59 & 60 Viet c 48), s 12 ( 2 ) The rates at piesent m force aie 5 per 
eout on fares other than urban traffic, and 2 per cent m the case ol fares 
exceeding Id a mile between stations certified by the Board oi Trade as 
within the same urban district But, if proper thud-class accommodation 
and workmen’s tiams are not provided, the Commissioners of Customs and 
Excise may charge 5 per cent on urban fares (Cheap Trams Act, 1883 
(46 & 47 Viet c 31), s 3) Railway passongei duty is not payable in 
respect of the carriage of royal forces under a duly signed route or oidei, 
Bee title Rati, wars and Canals, Vol. XXIII, pp 639, 699 As to the 
accounts of passengei fares to bo rendered to the Commissioners (now the 
Comuussioners of Customs and Excise), see Railway Passenger Duty Act, 
1842 (5 & 6 Viet c. 79), s 4; Cheap Trams Act, 1883 (46 & 47 Viet c 34), 
s 7 , title Railways and Canals, Vol XXIII, p 640 In practice 
these accounts aie sent in within ten days of the second month succeeding 
that m which tho charge arose A lessee of a railway is m the position 
of a piopnctor, and must furnish accounts (Cheap Trains Act, 1883 
(4C&47 Viet c. 31), s 8 ) 

(») Ibid , s. 4 In eveiy case the total amount paid by the passenger 
foi accommodation is that on which duty is charged (A -G. v London and 
Soith Western Sail. Go (1881), 6 Q B D. 216, C. A ; and see A -Q v. 
Furness llailway, [1899J 2 Q B, 267 

(o) The rate at present m force is Id. per ounce (Finance Act, 1908 
(8 Edw. 7, c. 16), s 2 , Sched ). It is submitted that the duty becomes 
chargeable at the stage m tho manutactuiing process when the snlpho- 
nannde is oxidised, if not earlier , sco McNicol v Finch, fl906] 2 K. B. 
352 As to customs duty on saccharine, see note (it), p. 599, ante * 

(p) Finance Act, 1901 (1 Edw. 7, c. 7), s. 9; Revenue Act, 1903 (3 Edw. 7, 

o. 46), s 2 Duty is paid on tho delivery for home consumption of saccharine 
from tho bonded warehouse on the maker’s premises, the charge being 
raised on tjje net quantity warehoused The Commissioners have, by 
statutory order, provided for the repayment or remission of the duty on 
saoohannc accidentally destroyed while on the maker’s premises, under the 
same conditions as beer duty may be repaid or remitted (Stat. R & 0,1904, 

p. 133, rr. 14, 15), and see p. 615, ante. 
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legulations of the Commissioners incurs a penalty of £50 and s*ct 2 
forfeiture of the saccharine in respect of which the offence is The Duties. 
<comimtled (q). • 

1258. Repayment by way of drawback is allowed of the duty paid Repayment 
on saccharine and substances of a like nature or use when exported 

as merchandise, shipped as stores, or removed to the Isle of Man ( 1 ). 

Sub-Sect. 11.— Spirit* 

1259. Spirit duty is a charge at the current rate (s) upon every Natural 
gallon computed at proof (7) of spirits made in the United Kingdom < hai *< e - 
by a licensed distiller (a) 

1260. It is levied at the distillery according to that one of the How levied, 
three following modes of charge which produces the greatest 
amount — 

(1) The attenuation chaige is a presumptive charge based upon Attenuation 
the quantity of spirits which it is consulted will be distilled trom Lhal 8 e * 
the wort or wash (b) piopared and lit lor distillation. For this 
puiposo eveiy 100 gallons of went or wash is deemed to yield 

1 gallon of spuits at proof for every 5 degrees by winch the 
gravity (() of the liquor has been decreased duiing the course 
of the fermentation which it has undergone to render it fit for 
distillation (d). 

(2) The low wines charge is raised 011 the intermediate product Low wines 
in the course of distillation, which is known as low wines and Lluu s e - 
collected m a special vessel pending its ledistillation into finished 


(q) Finance Act, 1901 (1 Edw 7, c 7), s 8 

(?) Finance Act, 1908 (8 Edw. 7, « 16), s 2; Finance Act, 1901 (1 
Eilw. 7, c 7), s 7. As to drawbacks, see pp 697 et seq , post 

(s) Tlic ute at present m force is 14* 9 d per proof gallon (Excise on 
Spirits Act, 1860 (23 & 24 Viet c 129), s 1, Customs and Inland Itevenue 
Act, 1890 (63 & 54 Viet, c 8 ). s 6 ; Finance Act, 1900 (63 & 64 Viet* c 7), 
s 6 ; Finance (1909-10) Act, 1910 (10 Edw 7, c 8 ), s. 81 (3) ). 

(i) “ Pioof ” means the strength of pioof as asceitained by Sykes’s 
hydrometer, in accordance with the table ol the stiengtli of spirits lodged 
with the Commissioners, or by any means described m regulations 
published by the Commissioners of Customs and Excise (Spmts (Strength 
Ascertainment) Act, 1818 (58 Geo 3, c 28), ss 2, 3, Spmts Act, 1880 
(43 & 44 Viet c 24), ss 3,134; Finance Act, 1907 (7 Edw. 7, c. 13), s 4) 
Proof spmts ate spirits which at 51° Fahrenheit weigh ^ parts of an equal 
bulk of distilled water (Spmts (Strength Ascertainment) Act, 1818 (58 
Geo 3, c 28)); and see Newby v. S*ms,fl894] 1 Q B 478, per Day, J , at 
p 481 As to the customs duties on spirits, see pp 599 et seq., ante 

(a) See p 637, post 

(b) “ Wort ” or “ wash ” is the saccharine solution in which alcohol 
is formed by the process of fermentation It may be made from any 
material whatevei, provided that when made its gravity can be ascertained 
by the prescribed saccharometer (Spmts Act, 1880 (43 & 44 Viet. c. 24), 
s 21; and see p. 639, post) 

(c) A degree of gravity is taken as the one-thousandth part ol the gravity 
of distilled water at 60° Fahrenheit (Spirits Act, 1880 (43 & 44sVict. 0 . 24), 
s.37(l)) 

(d) Ibid., s. 46 (2) Ruder normal circumstances this charge is con- 
siderably less than that from spirits and feints, and is therefore seldom 
that on winch the duty is levied. 
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spirits (e). The charge is the quantity o! spirits at proof con* 
tained in the low wines less a deduction of 5 per cent. (/). 

(3) The spirits ehaige is calculated on the quantity of spirits at* 
proof strength in the spirits and feints (g) collected in the spirits 
and feints receivers (h). 

1261. Duty is payable at the time and in the manner prescribed 
in regulations made by the Commissioneis of Customs and Excise (i) 
Where the conditions laid down in the regulations are complied with, 
payment may bo defen ed, oi may be remitted altogether 

Payment is deferred when the spirits aie deposited in a duty-free 
bonded warehouse, the duly being payable only on theii delivery 
from the wai chouse for home consumption (l ) 

The duty is remitted altogether on spirits delivered for exporta¬ 
tion as meichandiso (?); for ship's stores (in) ; for metliylatiou (n); 
for use in arts and manufactures (o); or for use in fortifying wine 
in a duty-fiee warehouse (p). 

1262. If a distiller does not within the prescnbed time and in 
the prescribed manner pay the duty chaiged on the spmts made 

(e) Spmts Act, 1880 (43 & 44 Viet 21 ). s 3 

( f ) Ibid., b. 46 (3) The strength of tho liquor is ascertained by the 
hydiomcter in the oidmaiy way The deduction is on account ot antici¬ 
pated loss on iedistillation It is not practicable to iaise the ehaige 
lrom low wines wlieie continuous distillation is followed l’uuficd 
methyhe alcohol is deemed to be low wmes and chargeable with duty as 
such, aud the person purifying mothyho alcohol is rogaided as a distillei 
(Spmts Act, 1880 (43 & 44 Viet c 24), s 133(1)) 

( 7 ) “Feints” aic the impure petitions ot the distillate which an; 
sepaiatcd from the pme spmt and collected apart 111 the “ feints iceeiveis ” 
(h) Spmts Act, 1880 (43 & 44 Viet c 24), s 46 (4) Kveiy distillei 
is lequued to pi ovule both a spmt icccivcr and a feints icccivcr at Ins 
distilieiy , see note (e), p 638. post As to offence-, against, excise icgula- 
tions as to spmts, see also title Intoxicating Liyoons, Yol XVIII, 
pp 146 et eeq 

( 1 ) Spints Act, 1880 (43 & 44 Yict c 24), s 47 , see regulations m Slat 
R. &'0, 1906, p 161, Pa.it I ,* Except where payment is postponed 01 
the duty is remitted as set out m the text, mfut, it is to be paid on the 
dehvery of the spmts irom the stoie at the, distillery, and this must take 
place at tho latest within ten days of the closo of the distilling penod 
within which the spmts weie distilled (Spints Act, 1880 (43 & 44 Viet 
c. 24), s 43 ( 8 )). 

(1) lbul , s. 76. Duty is then charged on the quantity actually delivered, 
if the Commissioners are satisfied that any loss which took place m the 
spints while in warehouse was not due to traud The rate oi duty is that 
ehaigcable at tho date of the actual removal of the spmts fiom warehouse 
(Finance Act, 1900 (63 & 64 Viet c 7), s 9) 

( I ) Spmts Act. 1880 (43 & 44 Viet c 24), s 81 (1). 

(w) lbul , s 82 

(n) Ibid , s 83, and see pp 639 et seq, pod. 

( 0 ) Finance Act, 1902 (2 Edw. 7, c 7), s 8 In the case of spirits sent 
for exportation, shipment as stoies, melhylation, or use in arts or manu¬ 
factures, bond is lequired to be given to secure payment ot the duty 
should the spirits not be disposed of in the mannei authonsed 
(p) Customs Consolidation Act, 1876 (39 & 40 Viet 0 36), s. 96, as 
applied by the Customs and Inland Revenue APfet, 1881 (44 & 46 Viet 0 . 12), 
s. 18, and amended by the Revenue Act, 1898 (61 & 62 Viet c. 46), s. 6 
Where spmts lodged in a Crown wai chouse are destroyed by fire or by the 
falling ot the warehouse, the duty payable in respect of them is remitted 
(Spints Act, 1880 (43 & 44 Yict. c 24), s. 56). 
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at his distillery he incurs a fine of £20 and forfeits double the 
amount of the duty payable (q). 

1263. If spirit duty payable by a distiller is in arrear, the collector 
of customs and excise may issue a warrant empowering any person 
to distrain all the spirits, malt or other materials for distilling, and 
all vessels and utensils belonging to the distiller and all spirits 
warehoused in his name, and sell the effects thus seized in payment 
of the duty and costs (>). 

1264. On their deposit in a duty-free warehouse, repayment of 
spirit duty, at the rate then in force, is made to a licensed rectifier 
or compounder ( s ) on all Rntish compounded spirits (t) and spirits 
of wine(a) rectified or compounded by him from spirits upon which 
tho duty has boon paid (a). 

1265. Repayment of the duty is also allowed on tinctures (h) and 
spirits of vine expoitod or shipped as stores direct from the 
premises of a licensed rectifier or compounder, the duty being 
calculated in tins case on the quantity actually exported, together 
with such an addition in respect of spirits lost m manufacture as 
the Commissioners of Customs and Excise think just (r) 

1266. Repayment or remission may be allowed of any duty 
payable in respect of spmts or wash accidentally lost or destroyed at 
a distillery, or spirits accidentally lost or destroyed on removal into 
or out of a distillery, store oi bonded warehouse, or under bond to 
be put on buaid ship for expoitation or use as ships’ stores (d). 

(q) Spmts Act, 1880 (43 & 44 Viet c, 24), 8 47. 

(r) Ibid , s 48 Sale is to be by public auction, of which six days’ 
picvious nolioe must be given The distillei may, previous to tho sale, 
redeem all or any of tho goods distiamed on, paying to the collector 
their tiue value As to ofteuces against excise regulations as to spirits, 
see also title Intoxicating Liquors, Vol XVIII, pp 146 et seq 

(s) See p 611. post it • 

(t) That is, spmts, whether British or roieigD, ledistilled or which have 
had any llavoui communicated theicto, or liigiedient oi matenal mixed 
llieiewith (Spmts Act, 1880 (43 & 44 Viet c 24), s 3). 

(it) Spirits ol wine are iertified spmts oi the stiength of not less than 
43 degiees above proof (ibid 1 

(a) Ibid , s 95 British compounds of a strength exceeding 11 degiees 
over proof, sweetened Bntish compounds (including hqueuis) ol any 
strength, and spmts oi wine can be warehoused on drawback for expoita 
lion or slap’s stores only (ibvh, s 95 (2)) As to drawbacks, see pp 697 
et seq, post 

(b) “ Tinctures ” include medicinal spmts, flavouring essences, perfumed 
spmts, and any other articles containing spmts and specified m regulations 
made by the Commissioners of Customs and Excise (Revenue Act, 1906 
(8 Edw 7, c 20), s. 4(1)) 

(fc) Ibid , s 3. In the case of tinctures an addition of 3 per cent, is 
made to the quantity actually exported or shipped, but no addition is 
made in the case of spirits of wine (Slat R & O , 1906, p 168, t 7). 

(d) Spirits Act, 1880 (43 & 44 Viet c 24), s 115 The Commissioners 
of Customs and Excise must be satisfied as to tho loss or •destruction, 
and their decision on the mattor cannot be reviewed on an action to 
compel repayment of the duty (Macfailane v. Inland Revenue Commas- 
Stoners (1859), 22 Dunl (Ct. of Sess) 266; see Leakey and Haig v. 
Dmqlmsor (1891), 65 L T. 152) 


Sect. 2. 
The Duties 

• 

Power of 
distress and 
Bale. 


Repayment: 
(1) on ‘pints 
rectified , 


(2) exports, 


(3) mtsfe 



626 


Revenue. 


Sect a. 

The Doties. 

Nature of' 
charge. 

Regulations 
as to duty and 
cultivation of 
tobacco. 


How duty is 
chatged 


renal tu s for 
bleach of 
regulat ions 
and unlawful 
removal. 


Sub-Sect. 12 —Tobacco (Home Grown). 

1267. Tobacco duty is a chargo at the current rate (e), payable ( 
upon all tobacco giown in the United Kingdom by a person hold¬ 
ing a licence to grow, cultivate, or cure tobacco. 

1268. The Commissioners of Customs and Excise may make 
regulations for securing and collecting the duty, and for pro¬ 
hibiting the growth, cultivation, or cunng of tobacco, except by a 
poison duly licensed (/) and upon premises of which entry has 
been made and on land appioved by them ; and for this purpose to 
apply the provisions of the Manuiactuied Tobacco Act, 1863 (</), 
or any amending Act (h) 

1269. The tobacco leaf is first weighed for charge as soon as it 
is in a condition to be weighed, and not later than the 1st Januaiy 
following the cutting or gathering, and again as soon as it is 
sufficiently cuind to be fit for use by a manufacluier. When the 
second and final weighing takes place for assessment of the duty, 
if the difference between the weight found on the iiist and that 
found on the final weighing is not such as to be accountable by 
legitimate loss during the cm mg piocess, tbo Commissioners may 
assess the duty upon tho weight found on the thst weighing, 
less such a deduction on account of loss m cuiing as they think 
proper (?). 

1270 Any person licensed to grow, cultivate, or cure tobacco 
who infringes any of the regulations made bv the Comniissioneis 
is liable to a penalty of £50 , and if any peison is found lemoving 
tobacco grown m the United Kingdom exceeding 8 lbs in weight 
without having an official permit or certificate authousmg its 

(e) The rates at present in foice are:— 

£ s. d 

Upon unmanufactured tobacco containing 10 
•' por cent or more 

of moisture the lb 0 3 6 

„ „ tobacco containing 

less than 10 per 

cent of moisture . „ 0 3 11 

Upon manufactured 

Cavendish or negiohcad made m bond . „ 0 4 8 

(Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Soiled IV , Part II) As 
to the customs duties on tobacco, see pp 607 et seq , ante 

(J) See p 644, post The Commissioners may lehise to grant a licence 
in certain cases 

(q) 26 & 27 Viet o 7; see pp 644 et seq., post 

(h) Finance (1909-10) Act, 1910 (10 Edw 7,e 8), s 83 (4), extending to 
England and Scotland the provisions ot the Finance Act, 1908 (8 Edw. 7, 
o 16), s 3 (2), (3), winch applied to Ireland only Under the regulations 
of the Commissioners, the duty is assessed on tho tobacco when it is m a 
fit Mate for use by a manufacturer, and it must bo paid on removal of the 
tobacco for home consumption to a manufacturer’s pi ermses The tobacco 
may, however, be removed under bond, duty free for exportation, or to an 
approved duty-free warehouse, and, in the ktter case, payment of the 
duty is deferied until the delivery from the warehouse for home consump¬ 
tion (Stat R & O., 1911, p. 427, r 16) 

(i) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8 ), s. 83 ; Stat. R. & O , 
1911, p. 427, rr 8, 16. 
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removal, he may be arrested by any officer of customs and excise, 
and is liable to a fine of £100 (j). 

* 1271. Drawback of the duty on home-grown tobacco is allowed at 
the same rates and subject to the same conditions as drawback is 
allowed of the customs duty on imported tobacco (k). 

1272- No duty is payable upon tobacco grown subject to the 
regulations of the Commissioners of Customs and Excise for the 
solo purpose of being used in the manufacture of insecticides 
or sbeepwash, or for other purely agricultural or honicultural 
purposes (/). 


Part VII.—Excise Licences. 

Sect. 1 .—In Gencial. 

Sub-Sect 1.— What a Lueiue Corns 

1273 Except in the case of appraiseis, auctioueeis, and hawkers, 
eveiy excise licence granted in lespect of any tiade or manufacture 
authorises the carrying on of such trade or manufacture at ono set 
of premises only, which must be specified in the licence ( in). Ono 
licence may bo grunted for the same person to carry on moie than 
one trade on the same premises, provided that the licences, if 
gi.niled separately, would by law expire on the same date(n). 

Where two or more poisons cany on any tiade or business in 
partnership, except the tiade of an appraiser, auctioneer, or hawker, 
they need not in any year lake out more than one licence for each 
sot of premises in which the trade or business is earned on(o). 

Suii-f'EOT. 2 —Fonn, of Licence 

1274. The form of an excise licence is in the discretion of the 
Commissioners, except in so far as it is expressly fixed by the 
statute imposing it (p). 

Sub-Sect 8 .—Commencement of Licence. 

1275. A licence dates and has effect as from the hour and minute 
on which it is granted, and does not relate back to the oaihest moment 

(j) Finance Act, 1908 (8 Edw 7, c 16), s 3, Stat R. & 0,1911,p 427, 
r 28, applying the Spirits Act, 1880 (43 ^ *4 Viet, c 24), s> 145 

(/f) Seep 607, ante, and p 645, post; and see Stat R & O, 1911, 
p 427, r. 26. As to drawbacks generally, see pp 697 et seq., pest. 

(l) Finance Act, 1912 (2 & 3 Geo 5, c. 8), s 4 

(m) E^ciso Licences Act, 1825 (6 Goo. 4, c 81), ss 7, 10; Revenue Act, 
1863 (26 & 27 Viet c. 33), s 15 ; Customs and Inland Revenue Act, 1881 
(44 k 45 Viet c 12), s 15 (3), Revenue Act, 1884 (47 & 48 Viet o. 62), 
s. 12 (4); Customs and Inland Revenue Act, 1890 (53 & 54 Viet o 8), s. 9 j 
Finance Act, 1897 (60 & 61 Viet c. 24), s 6 (1). This applies also to a 
railway restaurant oar licence , see p 666, post. 

(n) Revenue Act, 1863 (26’& 27 Viet, c 33), s 15 » 

(o) Appiaiscrs Licences Act, 1806 (46 Geo. 3, e. 43), s 5; Excise Licences 
Act, 1825 (6 Geo 4, e.81),s 7, Beerhouse Act, 1830(11 Geo. 4&lWill 4, 
c. 64), s 10 ; Hawkers Act, 1888 (51 & 52 Viet, c 33), s 5 

(p) Exeiso Licences Act, 1825 (8 Geo. 4, o. 81), ss. 6,7 $ Inland Revenue 
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of the day of its date; but where a licence is granted to any person 
by way of renewal of a licence held by him m the previous year, 
such licence, if paid at the time and place prescribed for payment, 
bears date on, and relates back to, the day following the day of 
expiration of the former licence (q). 

Sub-Sect, i.—l’raitsfeiability of Licence. 

1276. "Where the holder of an excise licence in lespect of any 
premises dies or removes fiom the premises, tho licence may bo 
transferred by indorsement to his executor, administrator, widow 
or child, or to bis assignee (as the case may be), m occupation of 
the premises, and if the licensed piemises are destroyed by lire oi 
other unavoidable cause the peison licensed may have the licence 
transferred to other piemises^). 

If the excise licence is one for the holding of which a justices’ 
licence is noccssaiy (.s), a tiansfer made without the uuthonty ot a 
justices’ licence is void ( t ). Such a licence also becomes void if foi 
any reason the justices’ licence on which it is granted is forfeited or 
becomes void ( n ). 

Sub-Sect 5— Inequhnly tn Foim. 

1277. A licence obtained irregularly but in good faith is valid, 
provided that a valid licence might have been obtained' by com¬ 
pliance with the fonns (a) 

A licence is not void though obtained by fiand where the licensee 
was no parly to the traud (b). 


Boaid Act, 1849 (12 & 13 Viet c l),s 16, Still Licences Act, 1847 (9 & 10 
Viet c 90), s 3, Jieiieshnicut Houses Act, I860 (23 & 24 Viet c 27), s 10, 
Ilawkcrs Act, 1888 (31 & 52 Viet o 33), s 3(2), Finance (1909-10) Ad, 
1910 (10 Edw 7, c 8), s 49 (1) Wheie the statute lias fixed the date at 
wlncli a licence is to expire, a licence granted without the insertion of the 
date expiration is valid and will expno on tho statutoiv date {M‘hanc 
v Lunq (1864), 3 Maeph (Ct of Seas) 189), and see Inland Revenue 
Regulation Act, 1890 (53 & 54 Viet c 21) The forms of local taxation 
licences at present m use are to continue until the Tieasuiy piesenbes 
some other (Stat R & 0,1908, p 470, clause II) 

( q) Campbell v SHranqeway8 (1877), 37 L T 672 , 42 ,T P. 39 , Excise 
Licences Act, 1826 (6 Leo 4, c 81), s 16, and, for tho special provision 
as regards lefieshment house hoi nces, see p. 667, post 

(r) Excise Licences Act, 1825 (6 Geo 4, c 81), ss 11, 21; Beerhouse 
Act, 1840 (3 & 4 Viet c 61), s 8, Refreshment Houses Act, 1860 (23 & 24 
Viet c. 27), s 12 ; Revenue Act,* 1862 (25 & 26 Viet e 22), s. 15 If the 
licence has been granted in the name of tho deceased since his death, tins 
cannot be transfened, being “ a mere nullity ” (Cowles v Gale (1871). 7 Oh 
App 12). A man may go out of his licensed premises without abandoning 
his licence (Lawrence v. O'Earn (19031, 67 J P 369). As it is pei missive 
with the excise authorities to make tho transfer, they aie accustomed to 
attach conditions to the transfer in certain cases 

(s) ?ee title Intoxicating Liquors, Vol XVIII., pp 16, 17, 21 el seg. 

(0 Rxuse Licences Act, 1825 (6 Geo 4, c 81), ss 11, 13, 21. 

{«) Ibid , s. 22; Licensing (Consolidation^ Act, 1910 (id Edw. 7 & 1 
Goo. 5, e 24), s. 106 

(а) Steiens v Emsnii (1876), 1 Ex. D 100 ; Feanon v. Bioadbent (1872), 
36 .T. P. 485 

(б) E. v. Mmshull (1833), 1 Nev & M (kb) 277. 
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Sub-Sect G —Repayment of Lireme Duty 

1278. Where the justices’ licence on which an excise licence has 
Been gianted expires before the end of the term of tho excise 
licence, otherwise than because of a conviction of the licensee, and it 
is not renewed, the licensee is entitled to repayment of a propor¬ 
tionate pait of the licence duty on the unexpired licence (c). 


Sect 1 
In General, 

On expiration 
of justices’ 
licence daring 
term. 


Sub-Sect 7 ~ Offence ayamst Tams of Lvcrae 

1279. Where a person holding an excise licence for the sale of lnegui.ii sale, 
any goods deals in oi sells the goods otherwise than he is authonsed 
by his licence to do, and no specific penalty is imposed by any 
Excise Act for the contiavention of the terms of the licence, he is liable 
to the excise penalty inclined for dealing in oi selling the goods 
without a licence, or to an excise penalty of 1'50 (,/) 

Wheie am one is dunged with trading without a licence it is not Bunion of 
nccessaiy to give evidence negativing the existence Of a licence (e). l lloo£ - 


Sub-.Sect 8 —Takvig Older s Ju> Km sable booth 

1280. If any peisou.not being a hoi,&fide traveller taking oideis When licence 
on behalf ot a duly licensed employer, solicits, takes, or receives nece ' ,s ‘ ll .J' 
oideis for goods for the dealing m oi selling of which an excise 
licence is required, he must hold tho appropnate licence for dealing 
in or selling such goods. But this docs not apply m the case of 
foieigu goods imported and lodged in a duty-free warehouse, 
provided that the quantity sold at any one time is, in tho case of wine 
or spa its, not less than 100 gallons, and, in the case of any other 
goods, not less than an entire package as imported (/). 


(<) Finance Act, 1911 (1 A 2 Geo 5, e 48), s 7 The lepayiuont is of 
such bum as hears to tho lull amount ol the duty the same proportion as 
the uiuwpned pound ol the licence bears to the whole year ( ibid ) in tho 
case ot all payments by, oi repayments to, any person in respect ol the 
duly on a licence, tractions ol a penny aie disregarded (Revenue* Act, 
1889 (52 & 53 Viet e 42), s 22) As to repayment of duties generally, 
see p 611, ante 

( d ) Revenue Act, 1889 (52 A 53 Viet c 42), s. 24, Finance (1909-10) 
Act, 1910 (10 Edw 7, c 8), & 50 (4) Any person holding an excise licence 
must, within a reasonable time after demand, produce and deliver it to bo 
read and examined by any officer of customs and excise (Excise Licences 
Act, 1825 (6 Geo 4, c. 81), s 28) 

(e) It v Turner (1816), 5M 4 8 206; B. v. Hanson (1821), Paley 
on Summary Convictions, 2nd ed , 45 

(f) Revenue Act, 1867 (30 A 31 Viet <f 90), s 17; and see, further, title 
Intoxicating Liquoks, Vol XVIII, p. 115. It is a question of fact in 
any particular case whether a person is or is not a bond fide traveller 
(Stuchbery v. Spencer (1886). 55 L J (m. c ) 141) But if the substantial 
occupation of a person is not that ol travelling and journeying from town 
to town soliciting orders he is not entitled to the exemption (Killiclc v. 
Graham, Lmtern v Burchett, f1896J 2 Q B 196 , Hopple v. Brumby (1896), 
60 J. P. 792; S<ott & Co v Solomon, [1905] 1 K B. 577) The offence 
of unlawfully soliciting, takmg, or receiving may be committed through 
an agent, ana at an unlicensed shop m the same town in which the person 
holds a licence (Elias v Dunlop, (1906] 1 K. B. 266) A drayman taking 
oideis and then going out and dclivenng the goods is not a traveller 
(Slansfeld & Co , Ltd. v. Andrews (1909), 100 L T 529). For the exemption, 
allowed to manufacturers, see pp. 631, 635, 639, post. 
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Sect. 2. —Licences to Manufacture. 

Sub-Sect 1 —B> ewer» of Bea for Sale < 

1281 Any person who brews boor (g) for the use of any other 
person at any place othei than the premises of the person for 
whose use the beer is brewed, and any person licensed to deal in, 
or retail, beer, who brews beer, is deemed a brewer for sale, and 
must take out an annual licence (h), the rate of duty upon which 
depends on the quantity of beer brewed by him during the 
piecedmg year (i). 

1282. Licences are granted by the Commissioners of Customs 
and Excise, who may refuse to grant a licence in any case m 
which m their opinion, having regard to the situation of the 
proposed brewery with respect to a distillery, it would be inexpedient 
to allow the brewiug of beer to be carried on (1c) 

1283. A brewer for sale must, before he begins to brew, deposit 
with the local officer of customs and excise a wntten entiy (i) or 
description of the places, vessels and utensils to be used by him m 
his business, and stating the pm pose foi which each is to be 
used (m). He must also keep on the brewery pi onuses and accessible 
to the excise officials an official book in which to give notice fiom 


(g) “ Beer ” includes ale, porter, spiuce beer, black beer, and any other 
description of beei, and any liquor which is made or sold as a dcs< npiion of 
beer or as a substitute for beer, and which on an analysis of a sample 
thereof is found to contain more than 2 per cent of pi oof spmt (Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), 8 52) A hqnoi is a description of 
beer when sold as beer with any epithet dcscubing it (Hvwaiih v Minus 
(1886), 51 J P.7) And wheie a liquor was made from liquid glucose 
and hops and was fermented with yeast, had the oidmary giavitv ol beer, 
and was sold as a beer, it was held to lie beei, although it contained only 
2 per cent of proof spirit (Fairhurst v Price, [1912] 1 K B 401) For 
definition of “ proof spirit,” see note (e), p 600, ante 

(h) * Inland Revenue Act, 1880 (43 & 44 Viet c 20), s 19 

(i) Ibid., 8. 10; Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 51, 
Schod I, A. The scale for licence duty is:— 

£ s d 

Not exceeding 100 barrels brewed . . . .10 0 

Exceeding 100 barrels— 

For the first 100 barrels.10 0 

For every furthei 50 b.urels or fraction of 50 barrels 0 12 0 
In calculating the duty the barrels taken may, at the option of the brewer, 
be either the bulk barrels ox the barrels brewed at the standard original 
gravity of 1,056 degrees (Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), 
Bched. I, A, scale 2). II the brewer neglects or icfuses to exercise the 
option, it is the practice to charge the duty by tlie method which gives 
the lowest charge. The year taken is the year ending the 30th June, or 
such other day as the Commissioners of Customs and Excise may fix {ibid, 
provision 4). * 

ik) Spirits Act, 1880 (43 & 44 Viet c 24), s. 12. 

(1) The mode in. which this entry is 1o be drawn up is prescribed by 
statute; see Excise Management Aot, 1827 (7 & 8 Geo 4, c 63), ss. 20,21; 
Excise Management Act, 1834 (4 & 5 Will 4, i o. 51), s 5; Excise Manage¬ 
ment Act, 1841 (4 & 5 Viet. c. 20), s. 7 ; Revenue Act, 1898 (61 & 62 Viot 
o. 46), s 15; and see p. 610 ante. 

(») Inland Revenue Act, 1880 (43 & 44 Viet. c. 20), s. 22 (1). An officer 
of customs and excise may at any hour ol the day or night go upon the 
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time to time of his intention to brew and of the quantity and kind 
of the materials to be used m the brewing ( n). 

1284. A brewer must follow the customary order of brewing in 
making beer, must collect the whole produce of each brewing 
separately m the vessels set apart for the purpose, and immediately 
the collection is completed the brewer must enter an account m 
the official book of the quantity and gravity of the beer (o). Beer 
duty at the late for the time being in force is payable not later 
than the fifteenth day of the following month on the quantity thus 
produced in each month ( p). 

1285. Any person who blows beer for sale without having taken 
out the necessary licence is liable in respect of each offence to an 
excise penalty of £500 (q). 

1286. A brewer of beer for sale is not allowed to use in brewing 
or to have in his possession any substance or liquor which, m the 
opinion ot the Treasury, is of a noxious or detrimental nature, or 
which, being a chemical or artificial product, would, if used, 
prejudicially affect the interests of the revenue (?) 

1287. The licence granted to a In ewer for sale authorises the sale 
of beer in wholesale quantities (s) at the brewery premises where 
the beer is biewed, and elsewhere m like quantities by the brewer 

premises and tako account of any beer or brewing materials found there 
(Inland llevenuc Act, 1880 (43 & 44- Viet o 20), ss 29, 30); and see, 
further, title Intoxicai ing Liquors, Vol XVIII, p 145 

( n) Inland Reveium Act, 1880 (43 & 44 Viet c 20), s. 20 

(o) Ibid , ss 20 (5), 23 (2) 

(p) Ibid , s. 10 The piesent rate is 7s 9c? per barrel, and is chargeable 
on the barrels of beer brewed calculated at the standard original giavity of 
1,055 degrees (Customs ami Inland Revenue Act, 1889 (52 & 53 Viet c. 7), 
s 3 ; Finance Act, 1900 (53 & 04 Viet c 7), s 4) The gravity can bo 
ascertained either by the use of a saccharometer approved by the Com¬ 
missioners ot Customs and Excise or by the process of distillation and use 
ot the tables m the statutory schedule (Inland Revenue Act, 1880 (43 & 44 
Viet, c 20), ss 14, 15 ; Customs arid Inland Revenue Act, 1885 (48*& 49 
Viet c 51), s 0) A degiee of gravity is taken as the one-thousandth part 
of the gravity of distilled water at 60°Fahrcnheit. As to the recovery of 
tho duty, see p. 615, ante , and as to the recovery of excise duties and 
penalties generally, see pp 737 d seg, pout 

(q) Finance (1909-10) Aet, 1910 (10 Edw. 7, c 8), s 50 (1) For further 
o lienees by brewers for sale, see title Intoxicating Ltquors, Vol XVIII., 
pp 144, 145 

(?) Customs and Inland Revenue Aet, 1888 (51 & 52 Viet. o. 8), s. 5. 
Power is gi\ on to the Treason', by notice in the London Gazette, to prohibit 
the use and possession by brewers for sale of any substances Brewers are 
now prohibited tiom keeping or using saccharin, sucramme, sugarol, or the 
compounds of these substances respectively, or any substance which, being 
a chemical or artificial product, furnishes the chemical tests of sacohann. 
The use of any malciial which contains arsenic is also forbidden The 
penalty for tho use of a prohibited article if? £50 and forfeiture of the beer 
in which it was used, the penalty for having a prohibited article in 
possession is forfeiture of the aiticle (London Gazette of 18th May, 1888, 
p 2832). As to the adulteration of beer generally, see title Food and 
Drugs, Vol XV,p.45. ' * 

(s) That is, not loss than 4J gallons or two dozen Teputed quart bottles 
(Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), Scbed, I., A, scale 2, Pro¬ 
visions apphcablo to Manufacturers’ Licences, 1; B, Provisions applicable 
to Retailers’ Licences, 1 (b), 2). 
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or his servant or agent, provided that the beer is supplied to the 
purchaser dueet from the brewery where it i8 biewed (t). 

Hub-Sect 2.— Brewers of Beer Xot for Bale 

1288. A brewer of beer not for sale is a person who brews beer 
for his own domestic use or for nso by farm labourers employed by 
him m the actual course of their employment (a). He can blew 
only at a house (u) occupied bv him or, m case the house he 
occupies is of an annual value not exceeding A'10, at a house 
giatuitously lent to linn by another brewer not for sale ('*). 

If he occupies a house of an annual value not exceeding £8, he may 
brew beer, but only for Ins own domestic use, without tab mg out a 
licence to brew and without being liable to pay beer duty on the 
beer biewed (b) If lie brews also for the use of his faun labourers 
ho must take out an annual licence at 4s., hut is exempt from beer 
duty (c) 

If he occupies a house of an annual value exceeding £8, but 
not exceeding £10, he must take out a 4v licence, but lio may 
brew beer for domestic use and for his faun labouiors without 
payment of beer duty (</). 

If he occupies a house of an annual value exceeding £10 and not 
exceeding £ 15 and brews beei solely for his own domestic use, he 
must take out a licence at the 9s rate, but is exempt from beer 
duty on the beer (c) If he biews foi any other than Ins own 
domestic use, he must pay beer duty on the beer and take out a 
licence at 4s. (j) 

In the case of a brewer not for sale who occupies a house of an 
annual value exceeding £15, beer duty must in all cucinustances be 
paid on the beer biewed and a 4s licence taken out (/ ) 

(/) Finance (190*)-10) Act, 1910 (10 Edw 7, c 8), Soiled I, A, scale 2, 
Piovisions applicable to Manufactuiers’ Licences, 1 
(w) Inland Revenue Act, 1880 (43 & 44 Viet o 20), s 34 (1), (2), and 
see, hntliei, title Intoxicaiing Liynoits, Yol XYI11 , p 14(5 

(r) “ House ” includes a dw< lhng-house togethoi with the offices,cowts, 
yaids, and g udens occupied theiewitli (Customs and Inland Revenue Act, 
1881 (44 & 45 Viet c 12), s 15(4)) 

(a) Inland Revenue Act, 1880 (43 & 44 Viet e 20), s 31(2) 

(ft) Customs and Inland Revenue Act, 1880 (49 &; 30 Vnt c 18), s 3 , 
Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Soiled 1 (2) 

(c) Inland Revenue Act, 1880 (43 & 44 Viet e 20), s 34 (1); Finance 
(1909-10) Act 1910 (10 Edw. 7, e 8), Sched I, A, scale 2, provision 2. 

(d) Inland Revenue Act, 1880 (43 k 44 Viet c 20), s 33 (3), 34 (1), 
Finance (1909-10) Act, 1910 (1(1 Edw 7, c 8), Soiled I A. scale 2, pro¬ 
vision 2 

( e ) Customs and Inland Revenue Act, 1881 (44 A- 15 Viet c 12), s 15(2); 
Finance (1909-10) Act, 1910 (10 Edw 7, e 8), Sched 1, A scale 2, pro¬ 
vision 2. 

( f) Inland Revenue Act, 1880 (43 & 44 Viet c. 20), s 33 ; Customs and 
Inland Revenue Act, 1881 (44 & 45 Viet. c. 12), s 15 , Finanee (1909-10) 
Act, 1910 (10 Edw. 7, c. 8), Sched. I, A, scale 2, provision 2. The annual 
value of the house is to be ascertained by such means as the Commis¬ 
sioners of Customs and Excise tlunk fit, subject to a light of appeal to the 
Commissioners of Income Tax (see title Income Tax, Vol. XVI , p 013) 
lor the district m which the house is situate. Exemption fiom beer duty 
is not necessarily fixed by the annual value of the bouse in which the beei 
is brewed. If the biewei occupies a house oi an annual value which 
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1289. A licence, whenever taken out, can lie gi anted only on 
payment ot the full year’s licence duty, and expiies on the 80th 
September next following the date on which it is issued ((f). 

1290. Any person who brews beer not for sale for the brewing of 
which au excise licence is required without having taken out the 
necessary licence is liable in respect of each browing to an excise 
penalty of A‘500 (/«). 

1291. Whcio a hi ewer of beer not for sale is liable to pay beer 
duty, ho is inquired on each occasion befoie commencing to brew 
to enter in an official papor, with which he is seived b\ the local 
officer of customs and excise, particulars of the kind and quantity 
of the materials to be used by lum in the biowing, and to pioduce 
this paper at any time on demand by the officer (i). 

1292. Any beer duty chargeable is payable at such tunes as the 
Coinmissionei s of Customs and Excise appoint (j). . 

Sub-Slot 3 Makers of Playing (ka>Js 

1293. A maker who is also a seller of playing cauls (k) is 
lequned to take out a licence, which, whenevei granted, is obtain¬ 
able only on payment of the full yearly duty and expires on the 
1 st Septembei next following (/). 

1294. A makei of cards who sells or offers for sale any cards 
without having in force the necessary licence is liable to a penalty 
ot .120 (in). 

Suii-SLCT 4 — Mulcts of Glucose and Inrat Sugar. 

1295. Eveiy poison who makes glucose oi invert sugar is 
lequned to take out annually a licence at the cuirent late for the 

disentitles lum to exemption, lie is liable to pay beer duty on beer biewed 
by lum m auotbei bouse the amnia] value ol winch would bo such as to 
exempt the occupier liom payment of beer dutv (Tijqalt v Hail (1883), 
10 Q. T5 D 483) 

(r/) Finance (1009 10) Act, 1910 (10 Edvv 7, c 8), s 19 (2) 

\li) Ibid , s 501 

(i) Inland .Revenue Act, 1880 (43 A 44 Viet c 20), s 32 Tbc chaige for 
beei duty is calculated on the beei which the biowei is presumed to have 
obtaniod liom the malonals used as shown in the papei, less a deduction 
ot 6 per cent, fiom the quantity (Customs and Inland be venue Act, 1881 
(44 & 45 Yut. c. 12), s 15) For the mol bod of asceitaining this piesumed 
quantity, see p. 614, anle An officer ot customs and excise may at all 
xoasonable times enter and inspect the pi druses oi a bicwor not lor sale 
and examine the blowing vessels and uiebsils (Inland lie venue Act, 1880 
(13 & 44 Viet c 20), s. 35), and see, iuithor, title Intoxicating Liquors, 
Vol. NV11J., p. 146. 

(j) Inland Revenue Act, 1880 (43 & 44 Yict. c 20), s 33 (2) As to 
the recoveiy of beer duty, see p. 615, ante 

The term “ raids ” means playing caids chargeable with stamp duty 
(Revenue Act. 1862 (25 & 26 Viet. o. 22), s 28). As to this duty, see p. 621, 
ante. The duty haR been tiansferred irom stamp to excise levenuo by 
the Finance Act, 1908 (8 Edu r . 7, c. 16), s 4; see Excise Transfer Order, 
1909 (81.at R & O , 1909, p *239), r. 2 

(l) The rate at present in foice is £1 (Revenue Act, 1862 (25 & 26 Viet, 
c. 22), Sohed 0; Revenue (No 2) Act, 1864 (27 & 28 Viet. c. 66), s 6 

(ia) Revenue Act, 1862 (25 & 26 Viet. o. 22), s. 31. As to the excise 
duty on playing cards, see p 621, ante. 
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premises used by him in his business (n). The licence, whenever 
taken out, is obtainable only on payment of the duty for the full 
year, and expires on a date to be fixed by the Commissioners di 
Customs and Excise (o). A licence to make glucose nuthouses the 
manufacture of invert sugar on the same premises ( p). 

1296. A glucose maker is required to make entiv of his manu- 
faetunng piemises with the local ofiicer of customs and excise and 
to comply with the regulations made by the Commissioners for 
securing the duty chargeable on the glucose made by him ( q ). 

If any maker of glucose or invert sugar fails to comply with any 
of the regulations he is liable to an excise penalty of £50, and 
the article in respect of which the defence was committed, is 
f oi feited (r). 

Sub-Sect. 5 —Makeis of Medicine. 

1297. Every, maker of medicine which is chargeable with medicine 
label duty (s) must take out a licence; but this does not apply 
to a victualler, confectioner, cr other shopkeeper who sells, for 
consumption in his shop, medicines which aie artificial or other 
waters ( t ). 

1298 The licence, whenever taken out, is granted only on 
payment of the full duty for the year and expires on the 
1st September following (u). 

A licensed maker of medicine may without further licence sell 
patent medicines, whether of his own manufacture or not ( v ). 

1299. Every person who makes patent medicines liable to patent 
medicine label duty without having m force the necessary hceuco 
incuis a penalty of £20 («>). 

(n) The rate at piesent in force is £1 (Finance Act, 1901 (1 Edw 7, c. 7), 
l. 5). 

(o) Ibid., s. 9. The licence oxpues on the 30th Juno in each year. 

IpY Thcie is no duty chargeable on invert sugai 

\q) Finance Act, 1901 (1 Edw. 7, c 7), b. 9. For “ontiy,” see p 610, 
anle , and, as to glucose duty, see p 618, ante. 

(r) Finance Act, 1901 (1 Edw. 7, c 7), s. 9. 

(#) See p. 619, anle 

[t) Stamp Act, 1804 (44 Geo 3, c. 98), Selied A , Customs and In’and 
Kevouue Act, 1876 (38 & 39 Viet, c 23), s. 8, Medicines Stamp Act, 
1812 (52 Geo. 3, o. 150), s. 4 The term “ medicine ” means any drugs, 
herbs, pills, waters, essences, tinctuies, powders, or other preparations 
or compositions used or applied or to be used or applied externally or 
internally for the prevention, cure, or roliof of any disorder or complaint 
affecting the human body (Stamp Act, 1804 (44 Geo 3, c. 98), Soiled A ; 
A.-O. v. Lamulouqh (1878), 3 Ex. I) 214, C. A.) All artificial mineral 
waters, and all wateis impregnated with soda or nunoial alkali, or with 
carbonic acid gas, and all compositions m a liquid or solid state which 
are to be used for the purpose of making such wateis, aie not “ mediemos ” 
(A -G. v. Lamplouqh, swpra, explaining stat. 1833 (3 & 4 Will. 4, c 97), 
s. 20); and see title Medicine and Pitaumacy, Vol. XX , pp 378, 
note (5), 379. 

(«) Medicines Stamp Act, 1802 (42 Geo. *3, c, 56), s. 8. The rate at 
present in force is 5*. (Customs and Inland Revenue Act, 1876 (38 5s 39 
Viol c. 23), s. 8). 

(t>) Customs and Inland Revenue Act, 1875 (38 5s 39 Viet. c. 23), e. 8. 

(w) Medicines Stamp Act, 1802 (42 Geo. 3, c. 56), s. 9. 
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Sub-Sect. 6 —Makeu of Motm Sptttf. 

* 1300. Every manufacture! (a) of motor spirit is required to take 
out annually a licence in respect of the premises m which he 
carries on the business of a manufacturer. The pieraises must 
have been approved by the Commissioners of Customs and Excise 
and entry made of them with the proper officer of excise before a 
licence can be obtained (b). 

1301. The licence, whenever taken out, can be granted only 
on payment of the full duty for the year (<■), arid expiies on the 
31st Maj next following the date of issue. It covers the keeping 
and using of any still which is used solely tor the manufacture 
of motor spirit (of). 

1302. The Conimissioneis of Customs and Excise may apply to 
the manufacliue of motor spirit the provisions of the Acts governing 
the manufactuie of saccharin (e) and any of tho provisions of the 
Acts (j ) regulating the manufacture of plain British spirits (p). 

1303. A manufacturer of motor spirit may sell and sond out 
in any quantities that may be desned motor spirit of his own 

(a) Including a iclmei ol motoi spirit and a person otheiwise preparing 
motor spoil (Finance (1909-10) Act, 1910 (10 Edw 7, e 8), s 84 (7)) 
For definition of “motoi spmt ” Bee noto (»t), p. 597, ante As to the 
excise duties on motor spirit, see p 020, ante 

(b) Slat I» A: 0,1910, p 679, regulations .‘1, 4 

(<) The iate of duty at present in force is £1 (Finance (1909-10) Act, 1910 
(10 Edw 7, c 8), s. 84 (2)) 

(d) Ibid , s 84 (3) 

(o) Finance Act, 1901 (1 Edw 7, c 7), sa 8, 9; Revenue Act, 1903 
(3 Edw 7, e 40), s 2 , „nd see p 020, ante 

(/) Spirits Act, 1880 (43 A 44 Viet c 24); Revenue Act, 1898 (61 & 62 
Viet o 40), s 14, Kevenue Act, 1903 (3 Edw 7, c 46), a 3, and sec pp 637 
et seq, post 

(q) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 84(6) In pursuance 
of the powers thus given, the Commissioners require that a pei son licenced 
to manufacture motoi spmt shall comply with the following conditions — 

(1) give bond that all motor spmt prepared shall be produced for charge 
and tint none shall be used upon or removed from the premises until the 
duty has been paid oi Iho use or removal has been officially sanctioned : 

(2) piovide such receiveis or other receptacles as may be required for 
collecting, keeping, or stoung motor spirit, residues, and materials used in 
the manufacture of the spmt • (3) enter in the proscribed iorm in the 
official entry book supplied to him particulars of all still charges and ot 
the distillates and residues piodnced: (4) cun the distillates direct from the 
still to the receivers, and there retain them separate lor at least three hours, 
unless an account has previously been taken of them by the surveying 
officer: (5) keep motor spmt upon which duty has not been charged at 
all times separate and apart, irom spirit upon which duty has been charged : 
(6) Jrecp a stock-book, which shall be accessible to the surveymg officer 
and in which shall be onteied daily the particulars of all spmtB manu* 
factured, received or dehveied (the stock-book must be made up at least 
once a month and an account of the spirits in stock then taken): (7) furnish 
to the officer a periodical return specifying (l) the quantity of the spirits 
manufactured or received, (n) the quantity delivered (a) &t the full 
duty, or (b) at the half-duty (see p 620, ante), or (c) duty free : (8) give 
fo any purchaser of 2 gallons or upwards of motor spmt on which full 
duty has been paid a certificate to that effect m the form prescribed 
(Stat R & O 1910, p. 679) 
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manufacture on which dutv has been paid; but he may only deliver 
spirit on which the full duty has not been paid to either ( 1 ) ft 
manufacturer, in quantities of not less than 100 gallons; or ( 2 ) an 
authorised dealer or user, in quantities of not less than 8 gallons, 
and upon receipt by him in either case of the presenbed form of 
requisition. All spirit sent out must be accompanied by a ceitificate 
in the prescribed official foim(/<). 

1304. A manufacturer may also through his vanmen sell and 
deliver motor spirit at the premises of a licensed dealer U). 

1305. Any person who manufactures motor spirit without having 
in force the licence prescribed by regulations of the Commissioners 
of Customs and Excise is liable to a penalty of iffiO (j). 

Svi’.-Sfct 7.— Makers of Saccharine 

1306. Every person who mamifactiues(/.) sacchaune, including 
substances of alike nature or use(f), is leqiured to take out an 
annual licence at the turnout late foi the piemises used by him m 
his business. The licence, whenever taken out, is granted only on 
payment of the full 3 ear’s duty and expires on a date to he fixed 
by the Commissioners of Customs and Excise (m). 

1307. The pi ennses which aie to be licensed must have been 
approved by the Commissioners and must lie entered with the local 
officer of customs and exeihe(«). The Commissioners may further 
apply any of the Acts relating to the excise duty and dt aw back on 
beer, and to broweis of beer, to tho duty on sacchaune and to 
manufacturers of saccharine ( 0 ). 


(h) Stat E & 0,1910, p 679, n 14, 19 As to mol 01 spin! doalcis, 
see pp 661. 002. 

( 1 ) Finance (1909-10) Act. 1910 (10 Edw 7,c. 8), s 84(6), Stat E & 0, 
1910, p 679, r In The sole would, but for this provision, be an offence 
ugamsl the Hawkers Act, 1888 (51 & 52 Vicl c 33), s 2 (O’J)ca v I'row- 
7itmf (1899), 80 L T 491 , and see title Mikkkus imi Fairs, Vol XX , 
pp 55, 56) The vanman must, on demand by any officer of custom*, and 
excise, decline his name and addiess, and tho name ot his employe! and 
the address of the licensed refinery (Stat R tf O, 1910, p 679, r 15) 

(j) Finance (1909-10) Act, 1910 (10 Edw 7, 0 8), s 84 (6), applying 
the Finance Act, 1901 (1 Edw 7, c 7), s 8 

(k) The production ot ortho tiom a mixture of ortho and para sacchaune 
is not a process for which a licence to manufacture sacchaune is required 
(Mctticolv Pmch, ri00(»] 2 K Jft 352) 

(l) These are substances, such as suciamine and sugarol, which answer 
tho (hemical tests of saccharine 

(m) The rate at present m force is £1, and the date of expiration has 
been fixed as the 30th June (Stat It & O , 1904, p 133, Part I, r 2). 

(n) Finance Act, 1901 (1 Edw 7, e 7), ss 8, 9 (Stat E & O, J904, 
p 133, Part I, r 1; Part II, r 1). 

(o) Finance Act, 1901 (1 Edw. 7, c 7), s 9; Revenue Act, 1903 (3 Edw. 7, 
c 46), s 2 ; and see pp 622 ct steq . ante. Before approval is obtained the 
inanutacturer is required to provide (1) a t secure compartment within 
which the final processes of manufacture can be rained on ; (2) a secure 
bonded warehouse within which the saccharine maiiufaotmed may be 
stored pnor to duty being paid ou it, and (3) necessary accommodation 
for the officials who have to attend to charge the duty (Stat. R. & O., 
1904, p. 133, rr 3, 4, 5) 
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1308. Any person who manufactures saccharine without having 
in force the necessary licence is liable to a penalty of JtfiO, and 
the saccharine in respect of which the offence is committed is 
forfeited (p). 


Sect 2, 

Licences 

tcTManu- 

facture. 


Sph-Seci 8—Dirtitteta of Spirits. Penalty for 

J 1 making with- 

1309. Every person who has or uses a still for distilling spirits ( q ), out 1,cence - 
or who makes wort or wash(>), or who makes or keeps wort or wl10 

wash prepared and lit for distillation, and has in his possession or i,censed, 
use a still, must take out an annual licence at the curient rate as a 
distiller (s). 


1310. Where the largest still to be kept by a distiller is of less Conditions 
capacity than 400 gallons, a licenco cannot he granted unless the t0 

applicant produces to the Commissioners of Customs and Excise a 
ceitilicate of thiee justices that he is a lit person tp have a licence, 
and that the premises proposed to be licensed are in his actual 
possession and of a yearly value of at least JC10((). 

No person is entitled to a licence for a distilleiy unless the 
proposed premises are situate in or within a quartei of a mile of a 
rnaiket town (a). 

The Commissioners may refuse to giant a licence to a 
distiller unless he piovides a secure spit it store to their satis¬ 
faction^). They may also refuse wheie, having regard to the 
pioxmnty of the pioposed distillery to a rectifying house, brewery, 


( p) Finance Act, 1901 (1 Edw 7, c 7), 8 8 

(q) “ Spints ” includes all liquois mixed with spuita. provided that the 
ingredients so mixed axe not such as to convert the compound into an 
article winch is not known in the commercial world as “spirits (Spirits 
Act, 1880 (43 & 44 Viet c 24), s 3 , A -O. v. Bailey (1847), 1 Excli 281; 
Bailey v Ilams (1849), 12 Q 11 905) 

(i) The wort or wash must have been made with the intention of extract¬ 
ing the alcohol formed in it by the use of a still, see p 623, ante t 

(s) Spirits Act, 1880 (43 & 44 Viet e 24), ss 6 (l), 6; and see, further, 
title Intoxicating Liquors, Vol XV11I, pp 146, 147. The rate 
depends on the numbeis of gallons at pioot distilled drmng the pre¬ 
ceding year Where tins was less than 50,000 gallons, £10 is charged, and, 
tor every further 25,000 or fiaclion of 25,000, an additional sum of £10 
(Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Sched. I, A, scale 1) All 
distillers’ licences expue on the 30th September in each year (Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 49 (2)) Beginners may obtain a 
licence at a piopoitional part of the rate according to the period of the year 
in which the licence is taken out (Exciso Licences Act, 1825 (6 Geo 4, c 81), 
s 17) The extraction of spirits absorbed in the wood ot casks by the 
addition of water to the casks is not distillation, but “grogging,” and iR an 
oflence (Finance Act, 1898 (61 & 62 Viet c. 10), s. 4 ; Lora, Advocate v. 
Stewart (1899), 63 J. P. 311 . Lord Advocate v Carse (1899), 63 J. P 472). 

(/) Spirits Act, 1880 (43 & 44 Viet c 24), s 8(1) The Commissioners 
may refuse to grant the licence even where the certificate is produced 
(ibid) 

(u ) Tbid , s. 9 (1). But the Commissioners may grant a licence on the 
terms of the distiller providing and keeping convenient lodgings for the 
officers engaged in suivcying the distillery A licence granted on these 
tcrmR may be suspended or revoked on failure of the distiller to fulfil the 
conditions imposed (ibid , s 9 (4)). 

(a) Ibid , s. 13. Power to suspend or revoke a licence for failure to keep 
the store properly secured exists also in this case (ibid.). 
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or vinegar factory, they think it inexpedient that the distilling of 
spirits should be allowed (ft), 

1311. No person may use pi cruises as a distillery (c) within a 
quarter of a mile fiom the premises of a rectifier or compounder of 
spirits (d). 

1312. After a distiller has taken out a licence, and before com¬ 
mencing to distil, he must provide certain vessels which are 
necessary for the purpose of assessing the duty to be charged on 
the spirits made at his distillery (<•). 

When the distillery premises and plant are completed, ihe 
distiller must make entry (/) with the local officer of excise of all the 
placeB, vessels, and utensils intended to he used by him in the com so 
of his business as distiller. No vessel or place must be entcicd for 
use for raoie than one purpose, nor used for any other purpose than 
that foi winch it was entered (g). 

1313. A distiller must follow the prescribed order of working at 
his distillery (ft), and is inquired to givo the officer in charge of the 
premises notice beforehand of all the brewing or distilling opera¬ 
tions he intends to carry out (t) 

(b) Spuds Act, 1880 (43 & 44 Viet c 24), s li (4) Tlicie is a oorie- 
spondmg power to refuse a licence to a brewer, vinegar maker, or rectifier 
for premises in undesirable proximity to a didillory (ibid , ss 12, 88 (4)); 
and oompaie title Intoxicating Liquors, Vol XVI11, p. 147 

(c) For iurtbei lestuctious as to the me of the premises and piohibition 
against cairymg on ceitam tiades then in, see ibul, & 11 (1), (2), title 
Intoxicating Liquors, Vol XVIIT, p 147 

(d) Spirits Act, 1880 (43 & 44 Viet c 24), s 10 (1) This rcstiiction 
only applies where the licensed rectifier or compounder keeps a still {ibid ) 
A retailei of spuds may not bo interested in the business of a distiller 
carried on willim two rmles of the premises for which bo holds bis retadei’s 
licence (ibid , s 101(2)) 

(e) Ibid , s 14, and Sclicd. I .Part I. These vessels, winch must be kept 
while the distiller s licence continues in force, are presenbed occoidmg to the 
nature of the operations to be earned on. If the still to bo used is of such a 
kind that the produce of the wash on the first distillation is iemls (see 
note (q), p H24, ante) and spirits, the vessels to be piovided are one wash 
charger, one feints receiver, and one spirit receiver, while, if the produce of 
the first distillation is low wines, the distiller must provide in addition 
one low wines receiver and one low wines and feints charger (Spirits Act, 
1880 (43 & 44 Viet, o 24), Kched I., I’ait I.) There is also a maximum 
lixed for the number ot vessels which may be kept in any distillery; and 
the Commissioners have a discretionary power to allow the use of any 
vessels in addition to or substitution for those prescribed {ibid , s 10, and 
Sehod. I., Part II.). For the penalty for unlawfully altering or jemoviug 
such vessels, see title Intoxicating Liquors, Vol XVIII, p 147. 

(/) For exoise entiy, see p 610, ante 

(g) Spirits Act, 1880 (43 & 44 Viet. c. 24), s. 19 (1). In addition to the 
particulars required to be supplied in the entry of an excise tradei, $ie 
distiller is required to state the difitilling capacity or the content in gallons 
of every still to be used by him, and to furnish a model drawing of the plant 
and premises (iftwi, s. 19 (4)). An entry made by a distiller cannot be 
withdrawn while any of the utensils mentioned,in it, or any spirits or other 
materials liable to duty, remain on the premises (ibid, s. 20). 

(ft) Ibid , br. 25, 28, 32, 34, 38 ; Sched. I, Part II. 

(t) Ibid , es. 26, 27, 38 As to distilling in unlawful hours, or with 
other thau the distiller’s own wort, see title Intoxicating Liquors, 
Vol. XVIIL, pp 148, 149. 
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1314. A distiller must at the prescribed intervals render the 
officer accounts (k) of all the woit and wash made, and of tho spirits 
"distilled, at the distillery(l), and he must at all times give the 
officer the necessary assistance in talcing account of the spnits or 
other goods on the distilleiy premises (m). 

1315. Any peison who, without being licensed to do so, keeps or 
uses a still for distilling spirits, or brews or makes woit or wash fit 
for distillation, or distils low wines or feints, is liable to a fine of 
ilftOO and forfeiture of all the vessels and materials used and spirits 
made by him (it). 

1316. A distillor may sell and send out from his distillery 
pi onuses to any one poison at one time not less than nine gallons 
m cask or live dozen quart or ten dozen pint bottles of tho spnits 
made by him at that distilleiy (o). 

1317. A distiller’s licence does not authorise tho. holder to obtain 
spnits from casks by “giogging.” Any person is liable to a fine 
of i!50(p) who subjects any cask to any process (q) for tho purpose 
of extracting any spirits absoibi d in the wood tlrneof or who lias on 
his premises any cask which is being subjected to any such piocess, 
or any spnits extracted from the wood of any cask (a). 

Sub-Sect 9— Male)s of Methylated Spnits 

1318. Every maker of methylated spirits (b), other than a 
licensed distillei (r) or icctifioi duly authorised by the Com¬ 
missioners of Customs and Excise to methylate, must take out a 
licence for tho premises on which ho carries on the business of a 
metbjlator (tl) 

(l) 'these are to be made up to the end of each distilling period, as to 
which see uole (i), p 021, tunc 

(l) Spnits Ad, 1880 (43 A 44 Viet c 24), s 3D. 

(m) Ibid , ss 135, 137, 138 

(n) Ibid , a 5 A penalty of £500 is also imposed by the Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 50 (1) 

( o ) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Schcd I, A , Scale 2, 
provision 1, incorporating the Spirits Act, 1880 (43 & 44 Viet o. 24), 
s. 100 (4) 

( p) If more than one cask is giogged, cumulative penalties are incurred 
{Lord Advocate v Stewart (1899), 63 J. P 311). 

(q) Some actual process must be applied for the purpose of extracting 
the spirits If spiuts exude horn an empty cask kept on tho premises, tins 
does not constitute grogging {Bob in son Brothers v Ihron, f 1903J 2KB 
701). But where water has been added to a cask for the puipose of keep¬ 
ing it sweet, and spirits aie thereby extracted fiom the wood, this consti¬ 
tutes the offence (Lord Adioeate v Carse (1899), 63 J. P. 472). 

(a) Finance Act, 1898 (61 & 62 Viet. c. 10), s 4. 

(b) The term “ methylated spirits ’’ means spirits mixed with any 
substance or combination of substances approved for the purpose of 
methylataon by the Commissioners (Spirits Act, 1880 (43 & 41 Vjct e. 24), 
s 123(3); Customs and Inland Revenue Act, 1890(53 & 54 Viol c 8), 
s 32 (1)) The substance commonly used in methylation is approved 
wood naphtha of a strength not less than 60 degrees over proof. As to 
the duty on foreign spirits used in making methylated spnits, see p 601, 
ante. 

(c) A distiller authorised to make methylated spirits cau employ spirits 
made at his own distillery only (Regulations of the Commissioners, made 
undei the Spirits Act, 1880 (43 & 44 Viet. c. 24), ss. 118, 120). 

(d) Revenue Act, 1889 (52 & 53 Viet. c. 42), s. 27. A person holding a 
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1919. A licence is granted only in respect of premises of which 
entry has been made by the methvlator and which have been 
approved by the Commissioners of Customs and Excise (e), who* 
are also empowered to suspend or revoke the licence (/) It may 
be obtained on payment of a proportional part of the yearly 
rate according to the quarter of the year in which it is granted, 
but, whenever issued, it expires on the 30th September next 
iollovung (o). 

1320. Any poison who makes methylated spirits without being 
duly licensed or authorised to do so is liable to a penalty of 
£‘50 {h). 

1321. There are two lands of methylated spirits—(1) industrial, 
which is intended for use m any ait or niatnifactuie willun the 
United Kingdom, and in which the proportion of wood naphtha or 
other substance approved for the piupose of mcthylation is not less 
than one-nineteenth of the bulk of the spirits methylated (i), and 
( 2 ) mineralised, in which the proportion of wood naphtha oi otlior 
substance approved for methylation is not less than one-ninth of 
the bulk of the spirits methylated, and winch m addition have 
mixed with them such quantity ot mineral naphtha as may for the 
time being he preset ibed by the Commissioners ( 7 ). 

1322. The spirits to be methylated are leceived duty free under 
bond from a warehouse or distilleiy, and must lie cither plain 
British or unsweetened foreign spuits (1) of a strength not less than 
50 degrees ovoi proof, or rum of not less strength than 20 degrees 
over proof (Z). 


licence as a maker may also, with the permission of the Commissioners, nuke 
methylated spuits in a duty-fiee warehouse (Spirits Act, 1880 (43 & 44 Viet 
c 24), s 122, Customs and Inland Revenue Act, 1890 (C3 & 54 Viet c 8 ), 
s 34) 

(e) Approval is not given unless a special 100 m m which the mixing is to 
i (ike place is piovidod, as well as a secure btore-ioom foi stoung the naphtha 
or other substances appioved tor methylation, and a mixing vat capable ot 
containing at least 550 gallons Bond must also be given by all makers of 
methylated spmts for the duo receipt and mixing of tlie spuits (Regulations 
dated 11 th August, 1906 (Stat R & O 1906, p 161), made under the 
Spirits Act, 1880 (43 A 44 Viet c. 24), s 123) 

(/) Spirits Act, 1880 (43 & 44 Viet c 24), s 132 
(q) The rate at piesent in force is £10 10s lor the full year (Revenue Act, 
1889 (52 & 53 Viet c. 42), s 27) 

(. h) Revenue Act, 1889 (52 & 63 Viet c 42), s 27 (3). 

{*) Revenue Act, 1906 (6 Edw 7, c 20), s 4. 

( 7 ) Spirits Act, 1880 (43 & 44 Viet c 24), s 123 , Customs and Inland 
Revenue Act, 1890 (53 & 54 Viet. c. 8 ), s 32 , Revenue Act, 1906 (6 Edw. 7, 
c 20), s. 4. By the Regulations,'dated lltli August, 1906, the quantity 
of mineral naphtha piescnbed is to be not less than three-eighths ef 1 
per cent by volume of the spmts to which it is added Such mineral 
naphtha must be of a specific giavity not less than 800, and must have 
been officially examiued and approved betorc use 
(/.) But, pi the case of foreign spmts, the difteionce between the duty 
actually chargeable on them and the duty to whioli they would have been 
liable as plain British spirits must be paid befoic they are allowed to be 
methylated (Spirits Act, 1880 (43 & 44 Viet c. 24), s 123 (5)). 

(I) Ibid , s 123 (1). 
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The quantity of British spirits which may be methylated allin e 
time must not be less than 450 gallons, in the case of foreign 
Ipirits, the contents of the cask in which the spirits wero imported 
may be used at one time in a methylation (in). 

The methylation of spn its must be cai nod out in the time and 
mode laid down in regulations made by the Commissioners of 
Customs and Excise (n). 

1323 . Every methylator of spit its is requited to keep a stock stock 
account in the prescribed form of all methylated spoils made or a ‘‘coun». 
received by him, distinguishing between industrial and lmneiahsed 
spirits (o). The two kinds of spints must be kept and stored apart 

in % easels marked to indicate to which of the two classes the 
contents of each vessel belongs (p). 

1324 . A maker of methylated spirits may send out the squats for oimoy on 
exportation in quantities not loss than 10 gallons'^/), or he may spoliation 
send out not less than 5 gallons (which may be in quail vessels)(?) 018Ale 

on sale to a person who produces to him a inquisition containing an 
official certiticate that the peison to whom the spirits are being 
sent is authorised by the Commissioners of Customs and Excise to 
receive the spirits applied lor (a). Spirits sent out must in all cases 
be accompanied by a peiimt(0 If a maker supplies spn its to a 
peison attei he has been officially informed that such poison is not 
authorised to iec< ive them he must pay duty on the spit its sent out 
at the rate payable on Butish spints («). 

1325 An allowance of M. per proof gallon is payable to a Allowance* 
methylator oil the quantity of dutiable spirits used by him m 
making industrial methylated apints and on the quantity of dutiable 

spirits used by lnm in making mineralised methylated .spirits 
exported («). 

Sub-Sect 10 - I'utifitrs or Compounders oj Spirits 

1326 Every rectifier or compounder of spirits is required to take Liability to 

out a hceuce annually at the cuiient rate ( b) for the premises in which takc ou ' 
he eauies on his business as lectilier or compounder. licence 
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{ m) Spirits Act, 1880 (43 & 44 Yict c 24), s 123 (2). 

(n) Ibid , s 123 (6) The methylation must be carried out throughout 

in the presence ol a surveyor and an officer ot customs and excise, who must 
see that the requisite quantity of naphtha or other approved substance is 
added to the spirits and thoroughly mixed therewith An account is taken 
of the spirits before methylation and of the spints resulting from the 
methylation, the latter being added to the official stock account kept of the 
spirits (Stat R. & 0 1906, p. 161). 

(o) Revenue Act, 1906 (6 Edw 7, c 2(f), s 2(4) 

(p) Ibid., s 2 (3) 

(q) Stat R & O , 1906, p 101, made 11th August, 1906 

(r) Customs and Inland Revenue Act, 1890 (63 & 54 Viet c 8), s 32 (2). 

(«) Spints Act, 1880 (43 & 44 Viet, c 24), s. 124 (l) 

(1) Ibid , s 124 (2) . , 

(it) Ibid , s. 128 (2); and see p 623, ante. 

(a) Finance Act, 1895 (58 & 50 Yet c 16), s 6; Finance Act, 1902 
(2 Edw. 7, c 7), s 5 (1); Revenue Act, 1906 (6 Edw 7, c. 20), s 1 (1); 
and as to drawbacks and allowances, see pp 697 et seq, poet. 

( b ) The rate at present in force is £15 15s (Finance (1909-10) Act, 1910 

H.L.—XXIV. 
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ie licence, whenever taken out, expires on the 30th June in 
ea$l year (c); but a beginner may obtain a licence upon payment of 
a propoi tionate part of the whole yearly rate (d). 

Any person committing the offence of unlicensed rectifying or 
compounding is liable to a penalty of £500 (e). 

1327. The Commissioners of Customs and Excise may refuse to 
grant a licence for premises which they regaid as m objectionable 
proximity to a licensed dintilleiy (J ). 

A reclilior may not carry on Ins business upon premises situate 
within a quarter oi a mile of a distillery ( g ). 

1328. Entry ( h ) must he made with the local officer of excise of the 
premises and plant of a rectifier (i). 

The stills to be used must be of a prescribed pattern (A), must be 
fitted by the rectifier with appliances for securing revenue conti ol 
of them (/). 

1329 A rectifier is allowed to distil spmts only fiom duty-paid 
spirits, and he may not have upon hispiennses any other mntenals 
from which spirits or low wines may be e\ti acted by distillation (m). 
A rectifier or compounder must not mix any British wine with any 
British spirits for any purpose whatsoevei (»). All spirits received 
into a rectifier’s stock are taken m subject to the supervision of the 
surveying officer (<>), and no distillation of spirits may take place 
until the officer has examined the contents oi the still ( p ). 

1330. A rectifier may soli and send out from Ins rectifying 
premises British compounds or spmts of wine in quantities of not 

(lOEdw 7, <j 8), Sched I, A) A licence as rectifier or compounder must 
also be taken out by pci sous desirous ot exporting tmctuies on di aw back 
(RevennoAct, 190G (OEdw 7,c 20).s.3;8tat R &0,1S106, p. I68,r.2). 

(c) Finance (1909-10) Act. 1910 (10 Edw. 7, c 8), s 49 (2). 

(d) Excise Licences Act, 1825 (6 Geo. 4, c 81), s 17 

(e) Finance (1909-10) Act, 1910 (10 Edw 7, c 81, s. 50 (1). 

(/) Spmts Act, 1880 (43 & 44 Viet c 24), e 88 (4) 

\q) 1 bid , s 88 (1). For further restrictions as to the use of the premises 
and lor prohibition against carrying on cei tain trades therein, see ibid , 
a 88 (1), (2), title Intoxicating Liquors, Vol XVIII, p 147 

(h) For “ entry,” see p 610, ante The entry must, in addition to the 
usual particulars, give the number of gallons which each still, including 
the head, is capable of containing (Spirits Act, 1880(43 &44 Viet c. 24), 
s. 86, applying tu rectifiers ibid , s 19 (1) (c)). As to the capacity ot the 
still, see, further, title Intoxicating Liquors, Vol. XVI1L, PP 146, 147. 

(t) Spirits Act, 1880 (43 & 44 Viet c. 24), 88 15, 86, Sclied I. As to 

E enalty for unlawful alteration* m enteied vessels, see title Intoxicating 
iIQUORS, Vol XVIII., p. 147 

(JIs) Spmts Act, 1880 (43 & 44 Viet c 24), Sched III. The Commis¬ 
sioners may allow the use of a still of unusual type (tbid , s 86 (b) ). 

(1) Ibid , s 86, and Sched It; and, as to prohibited times as regards 
use of still, see title Intoxicating Liquors, Vol XVIII., p. 149. . 

(m) Spirits Act, 1880 (43 & 44 Viet c. 24), s. 89. He is only allowed 
to receive foreign spirits for the purpose of rectifying or compounding 
them (ibid , s 89 (2) (e)); and see, fuither, title Intoxicating Liquors, 
Vol XV iy ,p. 152 

(n) Regulations of the Commissioners, dated 8th March, 1912, made 
under the Finance Act, 1911 (1 & 2 Geo. 5, c. 48), s. 10. As to the 
adulteiation of spirits, see title Food and Drugs, Vol XV., p 67 

(o) Spmts Act, 1880 (43 & 44 Viet, o 24), 8 90. 

(n) Aid .Hohed IIl.,Part II. The officer may ali-o sample the contents 
of the still for analysis (tbid., s 92) 
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less than 2 gallons or not less than one dozen reputed qu$rt 
bottles at any one time to one person (</). He may also warehouse 
on drawback, in any customs or excise duty-free warehouse, com¬ 
pounds or spirits of wine compounded or rectified by him from 
spirits upon winch the full duties of customs or excise have been 
paid (r). The holder of a licence as rectifier or compounder is also 
entitled to export direct fiom his licensed premises on drawback 
tinctures and spirits of wine made by him fiom duty-paid spirits (s). 

Suh-Kect 11 - Malta a vj “ Sweets ” 

1331. Every person who manufactures for sale British wines, 
sweets (0, or made wmes must take out annually a licence at the 
current rate in respect of his manufacturing premises (a) The 
licence, whenever taken out, is granted only on payment of the full 
rate for the year and expires on the 80th September next following 
the date of issue (a). 

Any person who manufactures sweets for sale without having in 
force the proper licence is liable to an excise penalty of £500 (b). 

1332. The Commissioners may make regulations prohibiting the 
manufacture of sweets by persons other than those who have taken 
out licences and have made entry of the buildings, places, and 
utensils to be used in the making and storage of sweets, or m 

(q) Spirits Act, 1880 (43 & 44 Viet e 24), s 93; Finance (1909-10) Act, 
1910 (10 Edw 7, c 8), Sched. 1 , and nco, tuither title Intoxicating 
Liquors, Vol XVIII., p. 153 The spiuts so sent out must be accom¬ 
panied by a ceitihcate, and an entry made of the particulars of such spirits 
in the stock-book kept by the rectifier (Spints Act, 1880 (43 & 44 Viet, 
c 24), 88 105 (4), 112 (1) ) 

(r) Ibid , 8 05. The spirits must be in casks of a capacity of not less 
than 9 gallons each Drawback is paid on the proof quantity as found in 
the casks when they ieach the waieliouse ot deposit. Where the spirits 
are warehoused foi exportation as ship’s stores, an allowance ot 5d per proof 
gallon m the case ot compounds and 3d in the case of spints of wine is 
paid to the rectiher, to covci loss due to excibe restnctions and to waste 
m manufacture (Customs and Inland Revenue Act, 1885 (48 & 49 Viet, 
c. 61), s 3, Finance Act, 1902 (2 Edw. 7, c. 7), s. 5), and, as to 
drawbacks, see also pp 697 et aeq , post 

(a) Revenue Act, 1906 (6 Edw. 7, c. 20), s. 3 The term “ tinctures ” 
includes medicinal spirits, flavouring essences and perfumed spmts (ibid , 
s. 4) Drawback is paid on the pioof quantity actually expoi tod, together 
with an allowance of 3 per cent for waste in manufacture (Stat. It. & O., 
1906, p 168, r 7) As to diawbaeks, see pp 697 et seq., post. 

(t) “ Sweets ” means any liquor made from fruit ana sugar, either alone 
or mixed with any other material, which has undergone a process of 
fermentation in the course oi manufacture The teim includes British 
wines, made wmes, mead and metheglm (Finance (1900-10) Act, 1910 
(10 fylw. 7, o 8), s. 62) 

(u) Revenue Act, 1906 (6 Edw. 7, c. 20), s. 7 (2). The rate at present 
m force is £6 5a. (Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I.), 
A licensed distiller may not carry on the business of a makei ot sweets upon 
his distillery premises; see title Intoxicating Liquors, Vol. XVIII, 
p. 147. As to dealers’ and retailers’ licences, see pp 676, 677, post. 

(n) Finance (1909-10) Act. 1910 (10 Edw. 7, c. 8), s 49 (2) 

(b) Ibid, s 60 (1) Failure to comply with any of the statutory 
regulations of the Commissioneis involves a penalty of £50 {Revenue Act, 
1906 (6 Edw. 7, c. 20), fl. 7 (2)). 
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the storage of the materials to be used in the manufacture of 
sweets (e). , 

1333 . A sweets maker may under his licence sell sweets at ant 
one time to one person m any quantity not less than 2 gallons, 
or not less than two dozen reputed quart bottles (d) . 

Sub-Sect 12- Grmveis vf Tolaar. 

1334 . Every person who grows (e), cultivates,or cutes (/) tobacco 
in the United Kingdom is required to take out a licence ai no ally (q) t 
which will uot he granted except in respect of premises appioved by 
the Commissioners of Customs and Excise (/f). Whenever taken 
out. it is obtainable only on payment of the full year’s duty and 
expires on the last day of February next following (i). 

Any person who grows, cultivates, or cures tobacco without 
holding a licence issued in accordance w ith the regulations of the 
Commissioners incurs a penalty of i.‘50 and toifeiture of the article 
in respect of which the offence was committed (,/). 

1335 . Every grower of tobacco before commencing to grow, and 
every curer of tobacco before receiving tobacco for curing, must give 
bond in such amount and m such form as the Commissioners may 
require that he will comply with all excise regulations m relation to 
the growth and disposal of the tobacco (A). A grower must also in 

(c) Revenue Act, 1906 (6 Edw 7, <■ 20), s 7 ( 2 ) Milkers aie iequued 
to keep an official eutiy book m which aie to be onteied daily the paiticulars 
of the quantities and kinds of materials used in manufacture, and the 
quantities and descriptions ot wines oi sweets made An oflicer of 
customs and excise may take samples of any sweets or materials for 
making sweets found on the pi cm isos A monthly return of the quantities 
made must also be furnished (Stat R & 0 , 1906, p 159) A mabei 
must also record m the official entry book paiticnlars of all sweets sent 
out by him and the names of the peisons to whom they aie sent 
(Regulations of the Commissioner dated the, 8 th Maich, 1912) 

(<l) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Belied I. 

(cj “ Growing ” includes the sowing the seed of the tobacco plant 
(Stat R &0,1911,p 427, r 1) As to sellers’hccucos, see p 678, post. 

{f) “ Cunng ” includes wilting, drying, fermenting, and any process for 
rendering tobacco fit loi manulaeture (Stat R & O , 1911, p 427, r 30) 
( 7 ) An exemption is allowed to a person growing tobacco m a plot not 
exceeding 1 pole in aiea of garden or nursery land solely tor botanical, 
scientific, or ornamental purposes (Finance Act, 1908 (8 Edw 7, 0 16), 
s 3 (3), extended to the United Kingdom by the Finance (1909-10) Act, 
1910 (10 Edw 7, c 8 ), s 83 (4)*, Stat R & O , 1911, p 427, r 29) But 
a person authorised to grow tobacco free of duty for agricultural or 
boiticultural purposes must hold a licence (Finance Act, 1912 (2 & 3 
Geo 5, 0 . 8 ), s 4). 

(h) The Commissioners may refuse to grant a licence for any land 
01 premises which they regard as m an objectionable situation in respect 
of the premises of a tobacco manufacturer (Stat R & O , 1911, p. 427) 

<*) Stat. R & 0, 1911, p 427, r. 4 The present rate of annual 
licence duty is 5s. (Finance (1909-10) Act, 1910 (10 Edw 7, c. 8 ), 
B 83 (2)) 

0) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8 ), s. 83(4), applying the 
Finance Act, 1908 (8 Edw 7, c. 16), s. 3 (2), (3) 

(k) Stat R. & O., 1911, p 427, r. 6 . A grower or curer may also be 
called upon by the Commissioners to provide a secure compartment m 
which tobacco may be stored under revenue lock (tbtd., r. 20 ). 
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each year make and deliver to the proper officer of customs and 
excise an entry in the prescribed form of the lands and premises 
which he intends to use for the growing or curing of tobacco ( l). 

1336. A grower must enter m the official tobacco entry book 
supplied to him particulars of each sowing and planting of tobacco, 
of all receipts 1>\ him of tobacco plants from other licensed growers, 
and of all dehvones of tobacco from his premises. He must also 
give notice beforehand in this entry hook ot his intention to cnt or 
gather tobacco (m). 

1337. Within seven days of the final weighing of the tobacco of 
any yoar's growing, a glower is lequired to furnish to the officer 
who surveys his premises a return containing particulars of the 
land sown or planted by him with tobacco, of the varieties grown 
and the weight of each variety produced (»), as well as a return of 
the particulars of all tobacco received by him from each grower (o). 

Sun-Sbt'T 13 -AUnuuwUufra of Tohnno 

1338. Eveiy manufacturer of tobacco or snuff is required to take 
out annually a licence at a rate depending on the weight ol tobacco 
received by him for manufacture in the previous year ending 
the 5th July (p). 

Any peison who manufacture tobacco without having m foice 
the necessary licence incurs a penalty of £‘200 (q). 

1339. Before commencing to cany on business, a licensed 
manufacturer is loqmied to make entry with the local officer of 
customs and excise of every place which he intends to use for the 
purposes of his trade (r). 

1340. All tobacco loceivod into the stock of a tobacco manufacturer 
must have had the pi opt r duties of customs or excise paid upon 
it(s); and, upon receipt, the particulars of it must he lucoided in 

(l) 8tat E & 0, 191L. p 427 r 5 As to excise “ entries,” see 
p 610, mite The entiy deliveml by a glower cannot be withdiawn 
while any tobacco remains on or in the entered land or pienuses (Stai. 
RAO. 1911, p. 427, r 5) 

( m) Slat E & 0,1911, p 427, r 9 

(n) See p 626, ante 

(o) Ktat E & 0,1911, p 427, rr 22, 23. 

(p) Excise Licences Act, 1825 (6 (leu 4, c 81), s 2; Excise Act, 1840 
(3 & 4 Viet c. 17), s 1 ; Tobacco Act, 1840 (3 & 4 Viet c 18), s 9 The 
rate is £5 5s where the weight ot tobacco received docs not exceed 
20.000 lbs , with an addition of £5 6s tor each 20,000 lbs or fraction of 
20,000 lbs until the maximum rate ol £31 10s is reached. The licence to 
a beginner is granted at the minimum rate, a surcharge being made at 
the expuation of the year according to the weight ot tobacco received 
(ibid t ) “ "Tobacco ” includes “ snull ” (Tobacco Act, 1842 (5 & 6 Viet 
c 93), s. 14) As to tobacco sellers’ licences, see p. 678, post. 

(q) Excise Licences Act, 1825 (6 Geo 4, c. 81), s 26 

(r) Tobacco Act, 1840 (3 & 4 Viet c. 18), s. 2. The entry must include 
any premises adjoining his, manufactory in which he caries on the 
business of a dealer in tobacco or snuff (Eevenue Act, 1867 (30 & 31 Viet 
e 90), s 8) 

(s) Tobacco Act, 1840 (3 & 4 Viet. c. 18), s. 4; Finance Act, 1908 
(8 Edw. 7, o. 16), s 3 (2); Finance (1910-10) Act, 1910 (10 Edw. 7, c 8). 
b. 83 (4). For these duties, see pp. 607, 626, ante. 
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the official entry book which is required to be kept on the premises 
and at ail times accessible to the official surveying the factory (<). 

Leaf or unmanufactured tobacco may be received only from 4 
customs or excise bonded warehouse or from the premises of a 
grower or curer of home-grown tobacco (u). 

Stalks or returns of tobacco may be received from the premises of 
another manufacturer, and in not less quantities than 50 lbs. 
of either description (a); and samples not exceeding 4 lbs. weight 
each may be received from a duty-free warehouse or imported from 
abroad through the parcel post(/>). 

1341. A manufacturer of tobacco may not have in his custody oi 
possession any sugar or other saccheime substance not lequired for 
the ordinal - } use of Ins family, nor any mots or coinnnngh of malt, 
roasted gram, or chicoiy, nor any lime oi sand, other than tobacco 
sand, nor any earths, weeds, wood, oi leaves, other than the leaves 
of the tobacco plant, nor any substance, matter, or thing to he used 
or capable of being used as a substitute for tobacco, or foi inci easing 
the weight of tobacco or snuff (<,) 

1342. In the preparing of tobacco for consumption, a manufacturer 
may not use any mgiedients except water, or, m the case of spun or 
roll tobacco, water, olive oil, and essential oil(d); and, in the 
preparation of snuff, he may use no other materials than water oi 
essential oil, or the carbonates, chlorides, or sulphates of potassium 
or sodium, or the carbonate of ammonium, or lime to the extent of 
1 per cent, and added in the form of lime watei (e). 

(t ) Tobacco Act, 1840 (3 & 4 Viol c 18), s 8 

(a) Ibid, s 4, Finance Act, 1908 (8 Edw 7, c 16), 8 3 (2); Stat 
It & 0 , 1909, p 759 (now annulled) The consignment must be accom¬ 
panied by an official peiimt (Tobacco Act, 1840 (3 & 4 Viet c 18), s 4 ; 
Stat R 6 0,1011, p 427, r 25) 

(«) Tobacco Act, 1842 (5 & 6 Viet c 93), s 10 A ceitibeate in the 
pi escribed form, signed by the consignm, must accompany the parcel 
(ibul ) 

(b) Tobacco Act. 1840 (3 & 4 Vicl e 18), s 4 The samples must be 
accompanied by a label signed by the proper officer oi customs and excise 
( ibid ) 

(c) Tobacco Act, 1842 (5 & 6 Viet c 93), s 5. An offence against the 
provision would, it is submitted, be committed by the mere possession ot 
any of the substances piohibited by name ; sec A -G v. Lockwood (1842), 
10 M & W. 464, Ex t’h No person is allowed to cut, colour or manu¬ 
facture, or to have in his possession, any leaves or other things prepared 
with the intent that they shall be used as substitutes for or be mixed with 
tobacco or snuff (Tobacco Act, 1842 (5 & 6 Viet, c 93), s 8) 

(d) Ibid , ss 1,2; Customs and Inland Revenue Act, 1879 (42 & 43 Viet 
c 21), s 27 This does not apply in 1 he ease ot cavendish or nogrohead made 
in bond, where any materials or ingredients, not being the leaves of trees 
or plants othei than the tobacco plant, may be used (Manufactured 
Tobacco Act, 1863 (26 & 27 Viet c. 7), s 3), The olive oil may be Vsed 
only m the process of spinning and rolling up the tobacco (Customs and 
Inland Revenue Act, 1879 (42 & 43 Viet c 21), s 27) 

(*) Tobacco Act, 1842 (5 & 6 Viet, c 93), s 1; Revenue Act, 1867 
(30 & 31 Viet. c. 90), s. 19, Customs and Inland Revenue Act, 1878 (41 & 42 
Viet, c 15), s 25 Snuff must not contain more than 26 per cent, of these 
saltB, including those naturally in the tobacco, nor more than 13 per cent, 
of Kine or magnesia (Revenue Act, 1867 (30 & 31 Viet. c. 80), s. 19). In 
practice, manufacturers are allowed to use acetic acid in the preparation 
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No manufacturer of tobacco may have in his custody or possession 8lt0T “ 2 - 
fit for sale tobacco containing more than 82 per cent, of moisture (/), Lienees 
or may have in his custody or possession fit for sate, or may to Mann* 
tender for drawback, any tobacco containing more than 4 per cent, factum, 
of oil, under a penalty in either case of £50 and forfeiture of the prohibited 
tobacco (y). keeping. 

1343. A licensed tobacco manufacturer may sell tobacco without Sale, export, 
further licence at his entered tobacco factory. He may also export or de P 09,t ia 
British manufactured tobacco on drawback, and may deposit offal, ware 0ltfe 
snuff, and other tobacco refuse on drawback in an approved duty-free 
customs and excise warehouse (h). 

Sub-Sd t 11 —Makers of Vtnega) 

1344- Every person who by any process makes or prepares Nature of 
vinegar or acetous acid for sale (i) must take out arr annual licence llce,Ke 
at the current rate (A) for the premises on which he carries 
on the manufacture^). The licence expires on the 5th July 
following the dateoi issue (m). 

The Commissioners of Customs and Excise may lefuse to grant a Objection ibie 
licence for any premises which they regard as m objectionable premises 
proximity to a distillery (n). 

Any person who makes vinegar or acetous acid for sale without Penalty for 
being duly licensed is liable to an exuse penalty of £100 (o). outhcence*" 

1345. A vinegar maker is required to make entry with the local Entry of 
officer of customs and excise of eveiy building, place, and utensil premises 
used by him m the making or stoung of vinegar (p). 

If he uses a still m the course of his processes, he must comply Control of 

still. 


of tobacco; and objection is not taken to the use of essential oil m 
flavouring cut tobacco, where the oil used is in the form of a spirit solution. 
In the making of snuft, Tonqum beans to the extent of 3 per cent, and 
oms root to the extent of 2 per cent are also not objected to 
(/) Customs and Inland Revenue Act, 1887 150 & 51 Viet c 15), e 1 : 
Finance Act, 1904 (4 Edw 7, c 7), s 3. 

(a) Oil m Tobacco Act, 1900 (63 & 64 Viet, c 35), s. 1. 

(a) Manufactured Tobacco Act, 1863 (26 & 27 Viet c 7), s 1; Finance 
Act, 1896 (59 & 60 Viet c 28), s 6; Finance Act, 1897 (60 & 61 Viet, 
c. 24), s 3 As to drawbacks, see pp 697 ef seq , 'post. 

(t) The production of vinegar or acetous acid in the couise of manu¬ 
facture of an independent article of commerce makes a vinegar makei's 
licence necessary (A -O v. Green (1817), 4 Price, 224 ; A -G v Boulgrave 
(1822), 11 Price, 217 ; see A -G. v Barry (1859), 4 II & N 470). 

(jfc) The rate at present in force is £1 (Customs and Inland Revenue Act, 
1889 (52 & 53 Viet c. 7), s 4) A licence at a proportionate part of the 
yearly rate may be obtained by a beginner (Excise Licences Act, 1825 
(6 Gtso 4, c 81), s 17). 

( l) Excise Licences Act, 1825 (6 Geo 4, c. 81), b. 26 ; Vinegar Act, 1844 
(7 & 8 Viet c 25), s. 2. In practice, the preparation of vinegar from 
acetic acid by mere dilution with water is not regarded as requiring a 
vinegar maker’s licence to bo taken out. , 

(to) Customs and Inland Revenue Act, 1889 (62 & 53 Viot. o. 7)* s. 4 

(n) Excise Licences Act, 1825 (6 Geo 4, c 81), s 26. 

(o) Spirits Act, 1880 (43 & 44 Viet, c 24), 8. 12. 

ip) Vinegar Act, 1844 (7 & 8 Viot. c. 25), s. 3 As to excise’ entries, see 
p 610, ante. 
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with such conditions as the Commissioners may prescribe as to the 
kind of still which may be used, and the means by which official 
control of it shall be secured ( q ). 

1346. The holder of a vinpgar maker’s licence is entitled without 
further licence to keep and use a still for the purposes of his 
business (r). 

Sect. 3.— Licences to Cany on Trade or Busmens. 

Sub-Sect. 1— Ajqiraisas 

1347. Every person, other than a licensed auctioneer or house 
agent, who exercises the calling of an appi aiser (s), or who for 
or in expectation of any fee or rcwaid makes an appiaisement 
liable to stamp duty (a), is required to tako out a licence as 
appraiser (b). 

Any porson doing an act for winch he ought to hold an appiaiser’s 
licence without being duly licensed meurB a penalty of £50 (c). 

1348 The licence, 'whenever taken out, can he gi anted only on 
payment of the full yeai s duty and expires on the 5th July next 
following the date of issue (d). It issued at any date between the 
5th July and the 5th August it is dated the 6th July (e). 

Sub-Sec r 2 —.4 m twin ns 

1349. Evety poison is lequned to take out an auctioneer's 
licence at the current rate who carries on the business of an 
auctioneer (J), or who acts m such capacity at anv sale, or who sells 
or offers for sale any goods, lands, or hereditaments, ol any interest 

(q) Vinegar Act, 1844 (7 A 8 Viet o 25), s, 4 

(r) Still Licences Act, 1846 (9 & 10 Viet c 90), k 1 But a poison who 
makes vinegar trom wood only (pyroligneous acid) by the use ol a still 
requires a still licence, and not a vinegar makci's licence 

(s) i See E. v.Liltl»( 1758), 1 Burr 609, Atluuonv Fell (1816), 5 M &S 
240; and see title Valuers and Amt viseks 

(a) See title Valuers and Appraisers, Stamp Act, 1891 (54&55Vict 
c. 39), s 24 The appraisement, it unstamped, may not be received by the 
person for whom it was made (ibid ) An awaid lequiies to be stamped 
(Revenue Act, 1906 (6 Edw 7, c 20), s 9) As to the publication of the 
appraisement, see title Valuers and Appraisers 

(b) Appraisers Licences Act, 1806 (46 Geo 3, c 43). ss 4, 5, 7 ; Revenue 
(No. 2) Act, 1864 (27 & 28 Viet c 56), s 6 An action by an unlicensed 
appraiser for work done m making an appraisement ot peisonal pioperty 
cannot be maintained (Falk v. Foice (1848). 12 Q B 666) The licence is 
not transferable Bailiffs appointed under the County Courts Act, 1888 
(51 & 52 Viet, c 43), s. 33, aie, m piactice, allowed to appraise m the pei- 
tormance of the duties of then oilier without licence 

(o) Appraisers Licences Act, 1806 (46 Geo 3, c 43), s 6 

id) The, rate at present in force is £2 (Revenue Act, 1845 (8 & 9, Viet 
c 76), a 1) 

(c) Appraisers Licences Act, 1808 (46 Geo 3, c. 43), s 5 

(j) Sale by the process of decieasing upon sums named by the auctioneer 
is sale by auction (Auclioneeis Act, 1845 (8 & 9 Viet € 15), s 4); so is 
sale by tender (A.-G v. Taylor (1824), 13 Puce, 636); and see title 
Auction and Auctioneers, Vol. I, p 500 As to the necessity for 
exposure at the sale of the auctioneer’s name and address, see ibid, p 506, 
Auctioneers Act, 1845 (8 & 9 Viet c. 15), s. 7, the penalty for the breach 
of which provision is recoverable as an excise penalty, see ibid , s. 3. 
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therein, at any sale where any person becomes the purchaser by 
competition, and being the highest bidder, either by being the 
dingle bidder or by increasing on the biddings of others or by any 
other mode of sale by competition^). 

1350. The licence, whenever taken out, is granted only on pay¬ 
ment of the full year’s duty and expires on the 5tli July next 
following the date of ssuo ( h ). 

Failme to take out an auctioneer’s licence in any case m which a 
licence should be held involves a penalty of .£100 (t). 

1351 A licensed auctioneer may without further licence exercise 
the calling of an appiaiser or house agent (k). Tie may also sell 
by auction, upon duly licensed premises, any articlo for the sale of 
which an excise licence is specially required ( l), and he may sell by 
sample any such articles, if the owner is licensed for the sale 
thereof in the town or place at winch the sale is held (m). 

1352. An officer of customs and excise may demand of any person 
selling by auction the production of an auctioneer’s licence, and in 
default of producing it an immediate deposit of J£10(«) 

( g) Excise Licences Act, 1825 (6 Geo 4, c. 81), s. 7 ; Auctioneers Act, 
1845 (8 & 9 Viet c 15), s 4 The rate at present in foiee is £10, and see 
title Auction and Auctioneers, Vol I, pp 500, 501 

(h) Auctioneers Act, 1845 (8 & 9 Viet c 15), s 4 The licence, being a 
personal one, is not transfeiable But a sale which takes place by a servant 
in the pieseuce of and with the consent ot the master is coveied by tlio 
master’s licence (B v. Fmnday and Wood (18110), 1 B & Ad 275) 

(i) Auctioneers Act, 1845 (8 & 9 Viet c 15), s 4 

(k) Appxaiseis Licences Act, 1805 (46 Geo 3, c 43), s 7; Revenue 
(No 1) Act, 1861 (24&2S Viet c 21),s 13 As to these licences, see p 648, 
ante, and p 659, post 

(!) Auctioneers Act, 1845 (8 & 9 Viet e 15), s. 6, Revenue (No 2) Act, 
1864 (27 & 28 \ict c 56), s 14 In the case of the sale of intoxicating 
hquois belonging to a licensed tiader, the sale must be only m such quantities 
and to such peiRons as the tinder’s licence authorises It an auctioneer is 
employed to sell wines or spirits by auction, he is personally liable for the 
duty on the liquois sold, if it turns out that m fact the duty has not been 
paid on them (.4 -G v. Thornton (1824), 13 Puce, 805) 

(to) Revenue (No 2) Act, 1864 (27 & 28 Viet c 56), s 14 The Com¬ 
missioners oi Customs and Excise have also a discietiouary power to allow 
the sale by a licensed auctioneer of such commodities the property of a 
private person and not sold for profit or by way of trade The fact 
that a continuous line ol houses connects the place where the sale by 
auction is carried on with that in which the licensed shop is situate is not 
sufficient to constitute the place of sale the “ same town or place ” as that 
in which the licence is held (Casey v. ifose (1900), 82 L T. 616). An 
auctioneer may, however, require to be licensed as a hawker if he goes from 
town to town selling at the dificrent towns goods which have been sent on 
m advance (B. v. Turner (1821), 4 B. & Aid 610); and this is so even if he 
takes a room for a few days for the purpose of selling there (Hudson v. 
Shooter (1891), 56 J P 325), but not if the house m which the sale is held 
has been taken bond fide for a term (Hawkvns v. Fenwick (1858), 32 L. T. 
(0 S ) 104). As to hawkeis’ licences, see pp 657 et seq., post, and see 
title Markets and Fairs, Vol XX , "p 55, note (h). 

(n) Auctioneers Act, 1845 (8 & 9 Viet c 15), s. 8. The making of this 
deposit, or the suffering of any penalty in default of making it, does not 
affect any proceedings to which the party may be liable lor selling by 
auction without a licence (ibid ) As to repayment of the deposit on pro¬ 
duction of licence, see title Auction and Auctioneers, Vol. L, p. 507. 
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1353. Certain persons selling by auction are by statute or in 
practice exempted from the requirement to take out an auctioneer’s 
licence (o). » 


Sub-Sect. 3 — Beer Dealers 

1354. Every person, other than a licensed brewer of beer for 
sale selling beer of hts own manufacture (p), who sells beer in 
quantities of gallons or two dozen reputed quart bottles or 
upwards at any one time to one person must take out annually 
a wholesale beer dealer’s licence ( q) at the current rate(i) 

Any person who deals in beet without having in force the licence 
necessary to authorise him to do so is liable to an excise penalty 
of .£100 (s) 

1355. The licence does not authorise salo in less quantities than 4| 
gallons or two dozen reputed quait bottles, and expires on the 30th 
June next following the grant, and may bo granted, transferred, oi 
renewed without a justices’ certificate (0 

1356 Every holdor of a licence to deal in beei is required to 
make entry, with the oflieer of customs and excise for the district, 
of’ the premises intended to be used for the purposes of the 
business (a). 

1357. A licensed beer dealer may not have in Ins possession any 
sugar or other saccharine substance, except for domestic use, nor 
any preparation for increasing the gravity of beer (b). He is also 


(a) See Customs and Inland Eevfmie Act, 1870 (33 A 34 Viet c 32), 
8 . 5, Auctioneers Act, 1845 (8 & 9 Viet c 15), s 5, and see title Auction 
and Auctioneers Vol I,p 501, see ibid , note (p), and see title Countt 
Courts, Vol VIII, p 505 

(p) For the powers ot sale of a brewer fox sale, see p 631, ante 
(g) Excise Act, 1860 (23 & 24 Viet c 113), s 36, Finance (1909-10) 
Act„1910 (10 Edw-7, c 8), Sched I, B , and sec, further, title Intoxi¬ 
cating Liquors, Vol VIII, pp 11, 12 
(r) The rate at piesentm lorcexa £10 10s , hut where the hot nee is taken 
out by a person who is the holder of a beci letailei's licence (see the text, 
infra) for the same premises, the duty payable on the wholesale dealer’s 
licence may be ieduced by 50 per cent Mich reduction must not, howevei, 
leduce the total duty payable for the combined licences to leHS than that 
which would haxe been payable for'tlie wholesale dealer’s licence alone 
(Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Scliod 1,11, provision 4) 
A beginner may obtain a licence at a propoitionate pait of the lull rate 
according to the proportion winch the period for which it will be in force 
bears to the whole year (Excise Licences Act, 1825 (6 Geo 4, c 81), B 17), 
Finance Act, 1911 (1 & 2 Geo 5, c 48), s 8 , and sec title Intoxicating 
Liquors, Vol XVIII, p 18 

(8) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 50 (2) 

(i) Ibid , 8 49 (2), Excise Licences Act, 1825 (6 Geo 4, c 81), $ 21; 
and see title Intoxicating Liquors, Vol XVIII, p 19 The transfer is 
lmloisod on the licence and signed by the suiveyor and the collector of 
customs and excise for the district. 

(a) Excise Management Act, 1827 (7 & $ Geo 4, c. 53), s 19. Ab to 
** excise entry,” see p. CIO, aide. 

(b) Finance Act, 1896 (69 & 00 Viet c. 28), s. 11 (I) A grocer who is 
also a dealer in beer may, however, have Bugar in his possession in the 
ordinary’ course of his trade as a grocer (t bid., s. 11 (3)); and see, further, 
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prohibited from using in the preparation of beer for' sale 1 any S ® CT - 8 - 

saccharine, or any chemical substances of a like nature or use, Licences 

%nd he must not have in his possession any of these substances 
or any b6er in which they have been used(r). He must not dilute guineas, 
heer nor add anythiug to it except finings (f/). — 

Sun SF<ar. 4 —Beer RetaiIns 


fi) “On" Lufiues 

1358. A licence to intml fieer foi consumption on the premises Natur^of 
authorises the salo of beer, cider, or perry foi consumption, either liceace ‘ 
on or off the premises, in quantities not exceeding 4| gallons or 

two dozen reputed quart bottles at any one time to one person (<?). 

Whenever taken out it expires on the 80th September next 
following the date of issue (J) 

1359. The liceme can only be granted to the holder ot a justices’ To whom 
certificate (//), who must not bo a sheriff’s officer or officer executing 

the legal process of any court, or have been convicted of felony or 
certain specified offences against the licensing Acts (/n 

1360. Any person who sells beer hy retail without having m Penalty tor 
foice the licence required to enable him to do so is liable either to ^n hfencc- ‘ 
an excise penalty ot £50 or to an excise penalty equal to treble the 
amount of the full duty at the olection of the Commissioners of 
Customs and Excise {i ). 


title Intoxicating Liquors, Vol XVIII, p 140 No excise licence is 
required for the sale of spruce or black beer, although such beer is liable 
to beer duty (see p 613, ante); but a licence must be taken out by any 
person selling ale, poitei, or any other description of beer (other than 
spruce or black beei), or any liquor which is made or sold as a description 
of beer, or as a substitute toi beer, and which, on analysis of a sample 
thereof at any time, is found to contain more than 2 per cent of proof 
spirit (Finance (1009-10) Act, 1910 (10 Edw 7, c 8). s. 52; EowoOhv. 
Minns (1886), 51 JP 7); and wliero a liquid is sold as beer and has the 
ordinary gravity of beer, a licence is required for its sale, although it does 
not contain more than 2 pei cent of proof spint (Fairhursty Price, [1912] 

1 K B 404), and see title Intoxicating Liquors, Vol XVIII, p 6 

(c) Treasury Order in the London Gazette of the 18th May, 1888, made 
under the Customs and Inland Revenue Act, 1888 (51 & 52 Viet c 8), s 5 
Use in the preparation ol beei of one of the prohibited substances involve 
foifeituie of the beer and liability to a fine of £50 (Customs and Inland 
Revenue Act, 1888 (51 & 52 Viet e 8). 8 5) 

(d) Customs and Inland Revenue Act, 1885 (48 & 49 Viet e 51), 8 8 (2) 
Dilution ol a beer may take plaeo by mixing a weaker beer with it (Crofts i v 
Taylor (1887), 19 Q B D 524), see also titles Foor> and Drugs, Vol XV , 
p 45, Intoxicating Liquors, Vol XVIII, p 145 

V (e) Finance (1909-10) Act. 1910 (10 Ldw 7. c 8), Sched I, f\ Imw- 
sions applicable to Retailers’ Licences, 1 Tins licence is covered by the 
»on ” licence taken out by a retailer of spirits, see Finance (1909-10) 
Act* 1910 (10 Edw 7, c 8), Soiled I, U, Provisions applicable to Retailers 
On-Licences, 2, pp 669 et , poet , and, as to beer ictailers on-licences, 
see, furtliei, life Intoxicating Liquors, Vol XVIII, p 13 

(/) Finance (1909-10) Act, 1910 (10 Edw, 7, e 8), s 49 (2) 

(g) As to the grant of justices’ certificates, see title LwTOXiCattng 

Liquors, Vol XVIII, pp. 21 et sea. . ,.j. 

(h) Beerhouse Act, 1840 (3 & 4 Viet o. 61), s. 7; Licensing (Consohda- 
fcion) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), ss. 1, 35: aod see title 
Intoxicating Liquors, VoL XVIIL, pp 13,,54 et seq. - 

(i) Finance (1009-10) Act, 1910 (10 Edw. 7, c, 8), #. BO (8). 
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Entry (k) must be made with the local officer of customs and 
excise of the premises for which it is desued to take out the licence (l). 

1361. The annual duty payable on a beer retailer’s on licencb 
is equal to a thud of the annual value of the licensed premises, 
subject to a scale of minimum rates depending upon the population 
of the urban aiea within which the premises are situated (m), and 
subject to a deduction of one-seventh m the case oi a six-day or 
eaily-closing licence, and of two-sevenths m the case of a six-day 
and early-closing licence (v). 

1362. A retailer of beer may not leceive or have in lus custody 
or possession any sugar oi other saceluume substance, except for 
his domestic use. or m the course of his trade as a grocer whole he 
carries on the business of a grocer upon his beer retailoi's premises, 
or any pieparatiun for increasing the giavity of beei {<>) 


(1c) For oxcise‘“ entiy,” see p 610, ante 

(l) Excise Licences Act, 1825 (6 (ion 4, 
Intoxicating Liquors, Vol XVIII . p 19 

(m) Finance (1900-10) Act, 1910 (10 Edw 
following is tlie Rcale ol minimum ifiles 


c 81), s 21 ; and sec title 
7, c. 8), Sclied 1,0 The 
£ s rf. 


in areas which ai e not urban atcas, and in urban areas 
with a population of less than 2,000 . .3 10 0 

in urban moas with a population of— 

2,000 and less than 5,000 . . 6 10 0 

5,000 „ „ 10,000 . 10 0 0 

10,000 „ „ 50,000 . . . 13 0 0 

50,000 „ „ 100,000 . 20 0 0 

100,000 and above . 23 10 0 

arm, where the annual value of the premises exceeds 1500, the licence may 
be granted, at the option of the applicant, on payment ol an amount equal 
to one-third of the annual licence value, that is, one-thud of the amount by 
which the annual value of the premises as licensed premises exceeds the 
annual value which the premises would have if they weie not licensed, pio- 
vided that the duty so payable shall not be less than £166 13s 4<f. (Finance 
(1909-10) Aet, 1910 (10 Edw 7, c 8), Sched. I, C, Provisions applicable 
to Bcftaderfe’ On-Licences, 3) In the case of a bond fide restauiant m winch 
the receipts from the sale of intoxicating hquors do not exceed two-thirds 
of the total receipts, and in the case of a bond fide hotel m which they do 
not exceed one-thud of such receipts, a licence may be gi an ted on payment 
of an amount bearing the same proportion to the lull duty payable as the 
receipts from the sale of intoxicating liquor bear to the total receipts, but 
so that the duty paid shall not in any case be less than one-fifteenth of the 
full duty nor less than the minimum rates given above (t bid , s 45 (1)) 
A licence at a proportionate part of the full year’s duty may be obtained 
by a beginner according to the pioportion which the period for which it 
wall be in force bears to the whole yeai (Finance Act, 1911 (1 & 2 Geo 5, 
c 48), s 8) The full compensation fund chaige (it any) for the year 
must be paid before the licence can be granted; see title Intoxicating 
Liquors, Vol XVIII., p 73. 

(n) Licensing (Consolidation) Ant, 1910 (10 Edw 7 & 1 Geo 5, c 24), 
s 60; and see title Intoxicating Liquors, Vol XVIII, pp 61,62 This 
reduction applies m the case of a licence obtained on payment of a reduced 
duty under the conditions set out in note (m), sum a, piovided that the 
duty thereby payable is not less than one-third ol the annual licence value 
of the premises (Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 45 (6), as 
amended by the Finance Act, 1912 (2 & 3 Geo. 5, o. 8)). As to the right of a 
lessee of licensed premises to make a deduction from the rent of a portion 
of the licence duty paid by him in certain oases, see note ( b ), p. 669, posl 

(o) Finance Act, 1896 (59 & 60 Viot. o. 28), b. 11 j and see title Intoxi¬ 
cating Liquors, Vol. XVIII., p. 140. 
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He is also subject to the same I'estuctions as a beer dealpr as to 
the possession and use of saccharine, and substances of a like 
«ature or use, and as to the dilution of beer ( p). 

(ii) “ Off" Licences 

1363. A beer retailer’s “ off ” licence must be taken out annually 
in respect of any premises (q) used foi the sale, for consumption off 
the premises only, of beer m quantities not exceeding 4| gallons or 
two dozen reputed quart bottles at any one time to one person (r). 

Any person who sells beer by retail “off" the premises without 
having in force the necessary licence incurs a penalty of A‘50, or treble 
the amount of the duty, at the election of the Commissionei s (s). 

A retailer’s “ off ” licence for the sale of any intoxicating liquor 
cannot be granted to the holder of a retailer’s “ on ” licence if the 
“ off” licence authorises the sale of any liquor which the holder of 
the “on ” licence is not authorised to sell by retail(i). 

1364. It can only be granted to the holder of a justices* licence («) 
who is not a person disqualified by law to sell beer by retail (a), and 
expires on the 80th September in each year, except m the case of a 
licence taken out by a person who holds a wholesale beer dealer’s 
licence for the same premises, when it expires on the 80th June(fc). 

1365. An applicant lor the licence must make entiy (r) of the 
premises to be licensed with the local officer of customs and excise 

1366. The duty payable on the licence is regulated by a scale 
fixed according to the annual value of the licensed premises (d). 


(p) Treasury Oidoi made under the Customs and Inland Revenue Act, 
1888 (51 & 52 Viet, c 8), s 5, see the text, supia. 

(q) But the sale ot beer by retail for consumption “ off ” the premises is 
coveied by the spirit retailer’s on-licence and by the beer retailer’s on- 
licence, see Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Sched I., C, 
Provisions applicable to Retailors’ On-Licences, 1, 2. For definition of 
“ beer,” see note (g), p 630, ante 

(r) Finance (1909-10) Act, 1910(10 Edw. 7, c 8), Sehcd I., C, Pro¬ 
visions applicable to Retailers’ Licences, 1; and see title Intoxicating 
Liquors, Vol. XVIII, p 13 

(«) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 50 (3). 

(f) Ibid., Sched. I., C, Provisions applicable to Retailers’ Licences 
General, 2. 

(u) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), 
b . 1 ; and see title Intoxicating Liquors, Vol. XVIII, pp 21 et seq 
(a) Beerhouse Act, 1834 (4 & 5 Will. 4, c. 85), a 16, and, as to dis¬ 
qualified persons, see, further, title Intqxicating Liquors, Vol. XVIII., 


pp 54 et seq. 

(b) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s. 49 (3); see p 650, ante. 


( d ) The scale at pieaent in force is as follows:— 

£ 

s 

d. 

•Where the annual value does not exceed £10 . 

. 1 

10 

0 

Exceeds £10 but does not exceed £20 

. 2 

0 

0 

£20 „ 

„ £30 

. 2 

10 

O 

£30 

£50 

. 3 

0 

.0 

£60 

£75 

. S 

10 

0 

£75 

£100 

. 4 

0 

0 

£100 

£250 

. '4 10 

0 

£260 

£500 

. 7 

0 

0 

„ £500 


. 10 

0 

0 


(Finance (1909*10) Act, 1910 (10 Edw. 7, c. 8), Sched. I., C, scale 6). 
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1367. A holder of a beer retailer’s “ oft ” licence is subject to the 
same restrictions as a holder of a beer letailer’s “on” licence as 
to the receipt, custody, or possession of sugar or other saccharine 
substances, as to beer dilution (e), and as to the use of saccharine in 
beer (/). 

Sub-RecT. 5 —Canteens 

1368. Except in the case of canteens which are under the control 
of a committee of the officers of the regiment and managed by an 
officer who has no interest m the profits (//), a licence is lequired for 
the sale of intoxicating liquors m a military or naval canteen. 

It is granted only to a person who holds the pie&enbed authority 
from a Smelary of State or the Admiralty, and it follows the 
terms of the certificate of authorisation under which it is issued. 
No justices’ licence need be held (h), 

1369 Where the premises to be licensed as a canteen are of a 
permanent character, entiyis made of I hem with the local ollicei 
of customs and excise m the usual way 

Sur-RecT 6 - -Cider or retry Retailers. 

(l) ‘On" Licences. 

1370. Any pi rson, not being the holder of a publican's or a beer¬ 
house licence, who sells cider or peiry in retail quantities h) foi con¬ 
sumption on the premises must take out a licence, the rate of duty 
upon which depends on the annual value of his premises (k). 


te) Finance Act, 1896 (59 & 60 Viet c 28), s 11 , see note (o), p 653 
ante. 

(f) Treasury Order in the London Gazette ot the 18th May, 1888, made 
under the Customs and Inland He venue Act, 1888 (51 & 52 Viet. c. 8), 
s 5; see the text, supra 

( g ) This is what is known as the “ regimental system ” The supply of 
liquor is on the same footing as in the case of a club, as to which see p 616, 
ante . and see title Cldbs, Vol IV, pp 429 et seg. The licence duty is 
charged at the minimum lates applicable to the sale of liquor undei a 
publican’s licence (see note (m), p. 671, post) and a beer retailer’s on-licence 
(see p 652, ante) respectively, that is £5 and £3 10s. per annum Ip the case 
of a temporary canteen granted tor a shoit penod specified in the authority 
(see the text, mfra), it is the practice to charge licence duty only for the 
pei icd during which the canteen is actually authorised to be in operation. 

(h) Licensing (Consolidation) Aot, 1910 (10 Edtv 7 & 1 Geo. 5, o 24), 
s 111 (1), (2)■ and see, further, title Intoxicating Liquors, Voi. XVIII, 
p. 106 A ceitificate ot authontv signed by the general officer command¬ 
ing the mihtaiy district is accepted It sets out that the authority is to 
continue in foice “ until further orders ” (Army Form F. 705) 

(i) That is, in quantities less than 4i gallons or two dozen leputed quart 
bottles at any one time to one pen>oh (Finance (1909-10) Act, 1910 (10 
Kdw 7, c 8), Robed, I , C, Provisions applicable to Retailers’ Licences, 
1 (b); and seo title Imoxicating Ltquobs, Vol XVIII., p 13 

(A) Beerhouse Act, 1834 (4 & 5 Will 4, c 85), s 15 ; Finance (1901M0) 
At t,, 1910 (10 F.dw. 7, c 8), Sched I, (\ The scale at piesent in force is as 
follows:— 

. £ s d 


Where*the annual value is under £30 • . . .250 

£30 and under £50 . .3 0 0 

£50 „ £100 . . . . 4 10 0 

£100 and over .... ,600 


A licence may be obtained by a beginner for a proportionate part of the 
duty, which must bear to the full amount of the duty the samfe .proportion 
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The persons who are disqualified from obtaining a licence to sell 
beer by retail are also disqualified from holding this licence (/). 

• 1371. The applicant is required to hold the appropriate justices’ 
licence (to), and must make entry of his premises with the local 
officer of customs and excise (v) 

1372. The licence, whenever taken out. expires on the BOth 
September next following the date of issue (o). 


Sect 3 

Licences 
to (Jarry on 
Trade or 
Business. 

Disqualifies 

tionb. 

Enl ry of 

premiKCh 


1373. Any person Belling cider or peuy in retail quantities with- Duiation of 
out having in force the appropriate licence incurs an excise penalty llcencc * 
of £50, or an excise penalty equal to treble the amount of the full 
duty, at the election of the CommisBioners (p). out Iilpiicc 


(ii.) “Off" Txcfnm 

1374. A licence to letail cider for consumption off the pi onuses Nature of 
nuthouses the sale of cider or periy m quantities of lessf*/) than 4^ !,cence 
gallons or two dozen reputed quail bottles at any one tune to one 
pei son (r). 

The licence is only granted to the holder of a justices’ licence To whom 
who is not a peison under any legal disqualification to hold a licence 
to retail beer (s). It expires on the 80th September next following Term 
the date of issue (/)• 


as tho period for which the licence will be m foice beats to a whole year 
(Excise Licences Act, 1825 (6 Geo 4, c 81), s 18, as amended by s 8 of 
tho Finance Act, 1911 (1 & 2 Geo 5, o 48)), and see title Intoxicating 
Liquors, Vol XVIII., p 18 An abatement ot one-seventh ot the duty is 
allowed where the licence is a six-day or an early-closing licence (Licensing 
(Consolidation) Act, 1910 (10 Edw 7 & 1 Geo. 5, o. 24), s 60); and see 
title Intoxicating Liquors, Vol XVHI, pp 91, 92 

(l) Beeihouse Act, J 890 (11 Geo 4 & 1 Will 4, c 64), s 2; seep 651, 
ante, and see title Intoxicating Liquors, Vol XVIIl.pp 13,54 U seq 

(m) Licensing (Consolidation) Act. 1910 (10 Edw, 7 & 1 Geo 5,,c. 24), 
s 1, and see title Intoxicating Liquors, Vol XVIII, p. 16 

(n) Beeihouse Act, 1840 (3 & 4 Viet c 61), s 9 As to excise entries, 
seep 610, ante 

(o) Finance (1909-10) Act, 1910 (10 Edw 7, c 8) s 49(2) 

(p) Ibid , s 50 (3) 

(q) No licence is loqmiod for the sale oi cidei <>i peuy foi tousumpiion 
oft the picmises in quantities of 4£ gallons or two dozen quails or upwaids 

(r) Beeihouse Act, 1834 (4 & 5 Will, 4, c. 85), s. 15 , Finance (1909-10) 
Act, 1910 (10 Edw. 7, c. 8), Schod. I., C, Provisions applicable to Retailers’ 
Lieences, 1 (b), and Bee Iitle Intoxicating Liquors, Vol. XVIII, p. 15. 

(s) Beerhouse Act, 1830 (11 Geo. 4 & 1 Will 4, c 64), s 2; Beeihouse 

Act, 1834 (4 & 5 Will 4, c 85), s. 1; Licensing (Consolidation) Act, 1910 
(10 Edw. 7 & 1 Geo. 6, c. 24), s. 1. For list of persons disqualified to hold a 
beer retailer’s licence, see title Intoxicating Liquors, Vol XVIII, pp. 13, 
64 gt 8e<p In the case of premises in respect of which a licence was not in 
force pnor to the 10th Augufit, 1872, a justices’ licence.is not granted unless 
the premises are of a minimum annual value varying from £12 to £30 
according to the population of the town or administrative area within which 
they are situated (Licensing (Consolidation) Act, 1910 (IQ Edw. 7 & 
1 Geo. 5, c. 24), Sched V.,^art II.) * 

(t) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s 49. The duty pay¬ 
able is a fixed sum of £2 annually, irrespective of the value of the premises 
(Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), Sched. J„ C, soale 4) j but « 
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1375. The applicant must make entry with the local officer of 

customs and excise of the premises for which the licence is to be 
taken out (a). “ 

1376. A like penalty is mcuned for the unlicensed sale of cider 
for consumption “ oil ” the piemises as in the case of sale for con¬ 
sumption “ on ” the premises (b). 

Sub-Sect 7 — (lann. Denkra. 

1377. An excise licence as a dealei (r) m game is lequired to be 
taken out annually m respect of any house, shop or stall in which a 
person deals in haies, pheasants, parti idges, grouse or moor game, 
black game or bustards (d). 

The applicant must aheady hold a game dealer’s licence granted 
to him by the county, borough, or distnct council of the area 
within which the shop is situated (e), specifying exactly the house, 
shop or stall licensed (/). 

1378. The licence, whenever taken out, may la' granted only on 
payment of the lull yeai’s duty and expires on the 1st July next 
following the^date of issue (p) 

licence for a part ol tlie year only may be obtained by a beginner (Excise 
Licences Act, 1825 (6 Geo 4, c 81), s 18, as amended by the Finance 
Aet, 1911 (1 A 2 Geo 5, c 48)), s 8, and see title Intoxicating 
Liquors, Vol. XVIII, p 18 

(a) Becihouse Act, 1840 (3 & 4 Viet c 61), s. 9. As to excise entry, 
seep 010, ante 

(b) Finance (1909-10) Act, 1910 (10 Edw 7, c 8). s GO (3). as to tins, 
see the text, kirn a 

(c) A person deals ” when he buys to sell again (J{ v L'jctae ('ommn- 
stoners (1788), 2 Teim Rep 381, McKenzie v Day , [1893] 1 Q. B 289). 

(d) Game Act, 1831 (1 & 2 Will 4, e 32), s 2 , Game Licences Act, 1860 
(23 & 24 Viet e 90), 6s 2, 14 , Revenue (No 2) Act, 1861 (24 & 25 Viet 
c 91), a 17, and see Laeenby v M'Aithur (1874), 2 Rettie (Justiciary 
i’aseR), 6 As to the meaning of “game” in this connection, see title 
Game, Vol XV, pp 208, 258, note (o), 259, note ( t) 

(e) As to tins licence, see title Game, Vol. XV , pp 254, 255 As to 
the necessity ior affixing the name of the game dealer and the words 
*• Licensed to deal in Game ” to his place ot business, see ibid , p 256 
As to the power ot innkeepers to sell game for consumption on their 
premises although they are unlicensed, see t bid, pp 255, note (i), 20J, 
note («) The holder ot the council’s licence must not deal m game 
unless he has obtamed an excise licence, see ibid , p 258 

(/) Game Licences Act, 1860 (23 & 24 Viet c 90), s 15, Local Govern¬ 
ment Act, 1894 (56 & 57 Viet c 73), ss 27, 32 As to persons disqualified 
from holding a game dealer’s lieefice, see title Game, Vol XV, p 255. 

(q) Game Licences Act, I860 (23 & 24 Viet c. 90), ss. 2, 16; Customs 
and Inland Revenue Act, 1883 (46 & 47 Viet c. 10), s 4. The rate of duty 
at present in force is £2 The council's licence may become void dunng 
the period of its currency if the holder is convicted of any offence against 
the (tame Act, 1831 (1 & 2 Will 4, c. 32) In such an event the excise 
licence would, it is submitted, become void also ; see Laeenby v. M‘Arthur 
(1874) 2 Rettie (Justiciary Cases), 6 The excise licence is transferable 
during its currency into the name of a person who has obtained a transfer 
of the council’s licence (Excise Licences Act, 1825 (6 Geo. 4, c. 81), s. 18). 
The duty on game dealers’ licences is now levied throughout England and 
Wales by the county councils (Finance Act, 1908 (8 Edw 7, o 16), r 6: 
Stat. R. & O.. 1908. p 470); see p 684, post, and see title Local 
GovSPRMBNT, Vol XIX., pp 350—352. 
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1379. Any person who deals in game without holding the 
necessary excise licence incurs a penalty of ,£20 (h). Proceedings 
tor recovery of the penally may only be taken by order of the 
proper county council or county borough council and in the name 
of its selected officer ( i ). 

1380. A game dealer may pui chase game only from the holder of a 
full year’s licence to kill game (k), from a gamekeeper authorised by 
his master to sell game (/), from another licensed game dealer (m), 
or, in the case of liaies, from an occupier of land who may lawfully 
kill ground game (»). 

A game dealer may not buy or sell or have in his house, 
possession, or eontiol any game, including live game, dunng the 
close time, except where the birds are kept fin the purpose of 
breeding or of sale alive (o). 

Sttb-Neot. 8 —HttwKrn 

1381. A hawker’s (p) licence must be taken out by every person (q) 
who travels with a horse or other beast beanng or drawing burden, 
and goes from place to place (?) or to other men’s houses canying 
to sell or exposing foi sale any goods, waies or merchandise, or 
exposing samples or patterns of goods to he aftei waids delivered (s), 
and by every person who travels by any means of locomotion (0 to 

(ft) Game Licences Act, 1860 (23 & 24 Yicl c 90), ,\ 14 , anil see title 
Game, Vol. XY , p. 258 

(i) Stat R & 0 ,1908, p 470, ir I , XI 

(jfc) Sec title Game, Vol XV , pp 24(5 et sej , 256 , and see p. 694, post 

(l) See title Game, Vol. XV , pp 242, 256 

(m) See ibid , p 256 

(«) Game Act, 1831 (1 & 2 Will 4, o 32), ss 17,28. Ground Game Act, 
1880 (43 & 44 Viet o 47), 8 4 ; R v Mimltead (1887), 51 J P. 760 and 
sec title Game, Vol XV , p 248 Ab to poisons entitled to kill ground 
game, see ibid , pp 221 ft seq 

(o) Game Act, 1831 (1 & 2 Will 4. o 32), s 4; Revenue Act, 1911 

(1 & 2 Geo 5, c. 2), s 10 . and see title Game, Vol XV , p 259 As to 
the close time, see title Game. Vol XV , pp 209 et soq . 

(p) As to hawkeis generally, see title Markets anjd Pairs, Vol XX., 
pp. 55 el seq 

(q) The, pei son may bo a co-operative bounty registered under the 
lndubtnal and Piovident Societies Act, 1893 (56 & 57 Viet o 39), which 
cames on the trade of hawking through a servant (Co-opeialioc Drupeiy 
and Furnishing Society, Ltd v Hhqh (1902), 66 J. P 215) A seivant 
may, however, travel with his master’s licence and trade for lus master’s 
benefit (Hawkeis Act, 1888 (51 & 52 Viet. c. 33), s. 5 (2)) 

(r) It is not necessary that the person should have gone to more places 
than one in order to become liable to take out tlie licence (A -G v Tongue 
(1823), 12 Price, 51, A.-G v Woolhome (1827), 12 Pace, 65 ; Munson v. 
Hope (1862), 2 B, & S. 498. urn need he convoy the goods himself (Dean 
v. £m< 7 ( 1821 ). 4 B. & Aid 617) 

(s) The fact that the poisons to whom the goods were offered oi sold had 
alieady been visited by a canvasser to whom they expiessed a desire to 
see them would not make a hawker’s licence unnecessary (Holland v. HaU 
(1902), 86 L. T. 355); nor would the fact that the sales were made to regular 
customers, if it could not be known until the van called what goods the 
customer would want or whether _Hs would want any (O’Dea Crowhurst 
(1899), 80 L. T. 491). 

(t) A travelling auctioneer who goes from town to town taking a room 
for a few days and selhneby auotion the goods of other persons must take 
out a hawker’s licence (Hudson v. Shooter (1891), 56 J. P. 325). Bat if 
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any piece in which he does not usually reside or carry on business 
and there sells or exposes for sale any goods, wares or merchandise 
in or at any house, shop, room, booth, stall or other place hired ore 
used by him for the purpose (o). 

1382. The licence (6), whenever taken out, can be granted only on 
payment of the full licence duty for the year, and expires on the 
81st March next following the date of isBue (c). 

1383. Any person doing an act for which a hawker s licence is 
lequired without having a licence in force is liable to a penalty of 
£10, and if found committing the offence may be arrested by an 
officer of customs and excise or police (d). 

1384. A hawkei’s licence does not authorise the holder to trade in 
ai tides expressly foibidden by statute to be hawked(c), or which 
mav be hawked only subject to special conditions or by the holder of 
a tui tlier excise licence (/), nor is the holder of such licence entitled 
to trade as a hawker in a pmticular locality in defiance of a bye-law 
duly made(^), or without the special permission lequired by a local 
Act (k). 

1385. A hawker’s licence is not inquired for the sale by hawking 
of fish, fruit, victuals (t), or coal; nor for the selling or exposing for 


the house in wluoh the Bale takes place is taken bond fide foi a terra, a 
hawker’s hcence is not necessary ( Hawkins v. Fenwick (1858), 32 L. T. 
(o. s) 104). 

(a) Hawkers Act, 1888 (51 & 52 Viet c 33), s 2. 

\b) As to the necessary qualifications ol an applicant for a licence, see 
title Markets and Fairs, Vol XX , p 57 Where a corporation requires 
to be licensed as a hawkei, its ioprohontative would be entitled to reqtuie 
(he licence to be issued to him on behalf of the corporation if he pioduced 
a certificate of his own personal good character; see Co-operative Drapery 
and Furnishing Co , Ltd v Bligh (1902), 4 Fraser (Justiciary Cases), 97, 
per the Lord Justice Clerk As to the effect of a licence granted on 
a foiged ceitificate of character, see title Markets and Fairs, Vol XX., 

р. 57, note {a) 

(c) Ilawkeis Act, 1888 (61 & 52 Viet c 33), s 3 (2) The annual rate 
at present in force is £2 As to the dutv of hawker” to exhibit their 
names and the woids “Licensed IIawl.ei ” and, as to the unlawful use of 
these woids. see title Markets and Fairs, Vol XX , p. 57 

(d) Ilawkers Act, 18H8 (51 & 52 Viet c. 33), s, 6(1) (3), and see title 
Markets and Fairs, Vol XX., p 60, note (fc). 

(c) Such are playing caids, under the Revenue Act, 1862 (25 & 26 Viet, 
c 22), s 31 (see p. 598, onfe), explosives, under the Explosives Act, 
1875 (33 & 39 Viet. c. 17), ss. 30, 39 (see title Explosives, Vol. XIV., 
pp. 380, 381); spirits, under the Spmts Act, 1880 (43 & 44 Viet. c. 24), 
s. 146 (see title Intoxicating Liquors, Vol. XVIII, p. 115); tobacco, 
under the Tobacco Act, 1842 (5 & 6 Viet. e. 93), s 13 (see p. 679, post): 
stamps, under the Stamp Duties Management Act, 1891 (54 & 55 Viet, 

с. 38), s 6 (see p 703, po t ). 

(/) Such are gold ana silver plate, for the sale of which a hawker’s plate 
licence is necessary under the Revenue Act, 1867 (30 & 31 Viet. c. 90), s l 
(see p. 668, post ); and petroleum, under the Petroleum (Hawkers) Act, 1881 
(44 Si 45 Viet. c. 67); see title Public Health and Local Administra¬ 
tion, Vol. XXIII., pp. 575, 576. 

[a) Sirnofi v. Moss (1831), 2 B If Ad. 543. 

ft) Openshaw v. Oakeley (188P/, 60 L. T. 929. 

W ‘ Victuals *’ includes auy'iung wbioh forms a constituent of the food 
of (£. v. Hodqkinson (1829), 10 B. & C. 74). 
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sale of any goods, wares or merchandise in a legally established 
market or fair (A); nor for the selling or seeking orders for any 
•article from a person who is a dealer in such article and who buys 
to sell again ( l); and a peison who is the real worker or maker of 
any goods may, either by himself or by bis children, apprentices, or 
servants usually residing m the same house with him, sell or 
expose for sale such goods without taking out a hacker’s licence (in). 

Sun-Swr 9 —House Ai/niti 

1386. Every person who as agent for any other person, for or in 
expectation of any fee or reward, sells or advertises for sale or for 
letting, or who m any way negotiates for the sale or letting of anv 
furnished house or part of a furnished house, or who by any means 
holds himself out to the public as an agent fot selling or lotting 
Uunished houses, must take out an annual licence as house 
agent (n). 

1387. Any person holding a licence as house agent is authotised 
without further licence to exercise the trade of an appiaisei 
also (o). 

1388. The licence, whenever taken out, is granted only on 
payment of the duty for the whole yoai and expires on the 5th July 
next following the date of issue ( p ). 

1389 Any person who exercises the calling of a house agent 
without being duly licensed incurs a penalty ot £20 ( q). 

1390. A licence as house agent is not required to be taken out 
by (r):— 

(1) Any person by reason only of his lettmg or agreeing or 
offering to let, or in any way negotiating for the letting of, any 
house of an annual rent or value not exceeding £25; 

(2) Any licensed auctioneer or appraiser; • . 

(3) Any agent employed m the management of landed estates; 
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(k) The exemption does not apply to sales in a de facto market (Benjamin 
v. Andrews (1858), 5 C. B (sr s.) 299; Jay v. 8males (1900), unreported); 
see title Markets akd Fairs, VoI XX, p 57, note (p). 

(l ) A licensed dealer m motor spirit, may sell and deliver motor spirit 
from vans to another dealer without taking out a hawker's licence (Finance 
(1009-10) Act, 1910 (10 Edw 7,c 8),s 84(6)), seep 662, post. 

(m) Hawkers Act, 1888 (51 & 52 Viet. ft. 33), s 3 The servants or agent s 
must be such as reside in the same house with the maker as part of Ins 
family (7? v JUamwanng (1829), 10 B & C. 66); and Bee, further, title 
Markets and Fairs, Vol XX , pp 56, 57. 

( n) Revenue (No 1) Act, 1861 (24 & 25 Viet. c. 21), e 10. Part of a 
bouse must, in order to be regarded as within this definition, be a part 
rated and let as a sepaiate tenement (ibid ). 

( o) Ibid, s 11. As to appiaisers’ licences, see p. 648, ante. 

(p) Revenue (No. 1) Act, 1861 (24 & 25 Viet, c 21), Sched. B. The rate 
at present in force is £2 Where a house agent’s licence is issued between 
the 5th July and the 5th August it bears date on the 6th July (ibid., s. 11) 
The licence is not transferable. 

fa) Ibid., s. 12. 
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(4) Any solicitor, law agent, writer to the signet, or conveyancer, 
who has as such taken out his annual eeitificatefs). 

t 

Kub-Smt 10 - -Medinne I tmlw s 

1391 A patent medicine (0 licence at the cm rent rate must be 
taken out yearly, in inspect of the pi onuses m which he caines on 
the business, by eveiy person who sells or exposes for sale, or who 
keeps ready for sale, any medicine liable to excise medicine label 
duty (a). 

1392. The licence, whenevoi taken out, is gi anted only on 
payment of the lull yeat’s licence duty and expires on the 
1st September next following the date of issue {!>) It covers the 
making or compounding of patent medicines as well as their sale(c). 

1393. Any person who sells patent medicines liable to medicine 
label duty without having in force a patent medicine licence incurs 
a penalty of £‘20(d). 

Sub-Sect 11.—Methylat'd Spmt Helming 

1394 Every retailer of methylated spmts(e) is lequiml to take 
out a licence expiring annually on the 30th September in respect of 
the premises in which he carnea on the sale of tho spirits (/). 

1395. The licence cannot be granted to a distiller or lectilier, 
nor to a person licensed to retail beer, spirits, wine, or sweets for 
consumption on the premises (r/) 

1396. Any person who sells methylated spirits without heing 
duly licensed iB liable to a penalty of 1*50 (It). 

(s) Under the Stamp Act, 1891 (54 & 55 Viet c 39), and see title 
Solicitous 

(f) As to the meaning ot “ patent modicme,” see p 634, ante . and see 
title Medicine and Pharmacy, Vol XX , pp 377, 378 
(a) Medicines Slump Act, 1802 (42 Geo 3, c 56), s 9 Revenue (No 2) 
Act, 1864 (27 & 28 Vitt c 56), s 6 , Finance Acl, 1908 (8 Edw 7, c 16), 
s. 4 In the case ot orange quinine wme made up on the iormuhe ot the 
Vmum Qumina of the British Pharmacopoeia no obiection is ottered to its 
sale without licence if it contains in solution quinine equal to one gram 
of quinine hydroehlonde in every fluid ounce, although it sold as a pro¬ 
prietary medicine it may be liable to patent medicine label duty For the 
medicines liable to label duty, see p. 610, ante It is not the practice to 
interfere with the sale without licence of medicines whioh are not previously 
made up or kept ready for sale 

(5) Medicines Stamp Act, 1802 (42 Geo 3, c. 66), s. 8, Customs and 
Inland Revenue Act, 1876 (38 & 3& Viet c 23), s. 8 Tho rate now in force 
is 5s. 

(c) Medicines Stamp Act, 1804 (44 Geo 3, c 98), Sclied A 
id) Medicines Stamp Act, 1802 (42 Geo 3, c 56), s 9 
(e) As to the meaning of “methylated spiiit,” bee note (6), p 639, ante 
if) Revenue Act, 1889 (52 & 53 Viet c 42), s 27 The annual ratdof 
licence duty is 10s-, and a licence may bo obtained by a begmnei at a 
propoitionate part of the full rate according to the quarter of the year in 
which it is taken out (Excise Licences Act, 1825 (6 Geo 4, c 81), s 17), 
and see title* Intoxicating Liquors, Vol XVill, p 18 
(j) Revenue Act, 1889 (52 & 53 Viet c 42), s 27 (4) As to the 
licences required by such persons, see pp 651 et sea, ante, and pp. 669, 
674, 677, 681, 682, post. 

(h) Revenue Act. 1889 (52 & 53 Viet c 42). s. 27. 
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1397. The applicant must make entry with the local officer ol 
customs and ext lse ot the premises and places to be used by him in 
connection with the storage and sale of the spirits (<) 

1398. A retailer of methylated spirits may not receive or have in 
his possession at any one time more than 200 gallons of the spirits, 
and all spirits must have been obtained by lnm from an authorised 
methylator or fiom another retailer (A) Ho may not sell or have 
in his possession for sale any moth} la ted spirits other than 
mineralised methylated spirits (A), nor any methylated spirits con¬ 
taining any essential oil or other flavouring matter (hi). He may 
not sell to or for the use of any one peison more than 4 gallons of 
methylated spirits at a time (u); he may not sell the bpnits at all 
between 10 p in. on Satuida) and 8 a m on this following Monday (o); 
and he may not sell methylated spirits or met hylic alcohol as or 
for a bevoiage or mixed with a beveiage (p). 

1399. A letailer is required to keep a stock account m a foim 
prescribed showing his receipts and sales of methylated spmts; 
and ho must on lequest at all reasonable liouis pi educe his stock of 
the spmts for examination to an officer of customs and excise {q), 
who is authorised to take samples of any of the spints upon paying 
a reasonable price for each sample (r). 

Suu-Seut 12 —Motor S/nr it Dealers 

1400. Every person, other than a licensed manufactiuer (s) of 
motor spirit, selling motor spint the product of his own factory, 

(i) Spirits Act, 1880 (43 & iTVict c 24),~s 126 

(/c) Revenue Act, 1906 (6 Edw 7, c 20), s 1 (5), Stat R & O., 
1906, p 161, i 11 (a) As to authorised methylators, see p 639, ante 
Whore a letailer is also authorised by the Commissioners of Customs and 
Excise to use methylated spmts m some art or manufaotuie, all the spmts, 
whether for sale oi use, must be obtained by lum from a licensed inethy- 
lator, and an official foim ot leqiiisition, properly filled up, must be used in 
ordering them (Revenue Act, 1SU8 (61 & 62 Viet c 46), s 14 (2); Stat R 
& 0 , 1906, p 161, r 14) Where he receives methylated spirits horn 
another retailer, the quantity received at one time must not exceed 4 
gallons (Spmts Act, 1880 (43 & 44 Viet s 24), s 126 (1) (e); Stat R. 
& 0,1906, p 161, r 11 (b)) 

(l) See p 640, ante Methylated spirits, other than those anthoi ised 
by the regulations, if found in the possession of a letailer, aio forfeited and 
a penalty of £50 is incurred (Revenue Act, 1906 (6 Edw 7, c 20), s 2 (2) j 

(m) Revenue Act, 1906 (6 Edw. 7, c 20), s. 2 (6); Stat R & O , 1906, 

? 161, Part III., r 10. He may, however, with the permission of the 
ommissioners of Customs and Excise, repeive industrial methylated spints 
tor use in an art or manufacture Where a retailer is specially authon&ed 
bv the Commissioners to receive the mdustiial variety of spmts, the stocks 
of both kinds must be stored apart and be kept in vessels marked to 
distinguish the kind of spmts each contains 

(n) Revenue Act, 1906 (6 F.dw 7, o 20), s l (5 ); Stat R. & O , 1906, 
p. 161, r 11 

(o) Revenue Act, 1889 (52 & 53 Viet c 42), s. 26 
(«) Spirits Act, 1880 (43 & 44 Viet e 24), s 130 (1) (b); Revenue Act, 
1898 f61 & 62 Viet c 46), s 14 (3) 

(q) Spmts Act, 1880 (43 & 44 Viet c 24), s 126 In practice, the 
requirement as to the keeping of a stock account is only insisted upon m 
special cases. 

(r) Spirits Act, 1880 (43 & 44 Viet, c 24), s. 127. 

(«) As to manufacturers, see p. 635, ante. 
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who sells motor spirit in quantities exceeding 1 pint at a time to 
one person, is requii ed to take out a licence as a dealer in respect of 
the premises in which he carries on his business (t) ' 

1401 The licence, whenever taken out, is granted only on pay¬ 
ment of the full year’s dutv of 5s., and expires on the 31st May 
next following the date of issue (a). 

1402. Before obtaining a licence the applicant must make entiv 
with the local officer of customs and excise of eveiy building, room, 
or place in which the spirit is to be kept or sold ( b ). 

1403. The Commissioners of Customs and Excise may make 
regulations applying to motor spirit dealers under cei tain provisions 
of the Finance Act, 1901 (/■), and may also apply any of the 
provisions of tho Spirits Act, 1880 (d), or any Acts amending that 
Act ( e) 

1404 A penalty of £50 and forfeitme of the spirit is incurred 
by anyone guilty of the unauthorised sale of motor spu it (i ) 

Sub-Sect 13 —Onuswual Luernes 
(l.) As to Inio i uatmg Liquors 

1405. The holder of a publican’s licence or beerhouse licence or 
wine retailei’s “on ” licence it ho desires to sell intoxicating liquor at 
a place apart from his licensed premises may obtain an occasional 
licence authorising him to do so for a period not exceeding six days 
in the case of a publican's licence ot three days in other cases {<j) 

(t) Finance (1909-10) Act, 1910 (10 F.dw 7, c 8), 8. 84(2), Stat. R & O, 
1910, p. 679, r 2 As to motor spirit duty, see noto (m), p 897, ante 

(а) Finance(1909-10)Act, 1910(10lidw 7,o 8),s. 84(2), Stat E.&O, 
1910, p. 679, r 3 

(б) Stat R & O., 1910, p 670, r 1. As to excihe entry, see p. 610, 
ante 

(c) 1 Edw. 7, c 7, ss 8, 9, as amended by the Revenue Act, 1903 (3 Edw 
7, c. 4@), s. 2 As to these provisions, see note (g), p 637, ante 

{d) 43 & 44 Viet, o 24 As to these, see pp. 623 et seq , ante 

(c) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 84 (6). The regula¬ 
tions provide that, except where specially authorised by the Commis&ioneis, 
a dealer may not receive motor spirit other than spurt upon which the lull 
duty has been paid and which is accompanied by a certificate to that 
effect. Where a dealer is authorised to receive motor spmt duty fiee oi 
at the half-duty rate, he is lequned to enter into a bond in £100 with one 
surety for the due receipt and distnbution oi the spmt, and that he will 
comply with the official iequiiements He must icquisition such spirit 
on a proper official form and maj loccivo it only m quantities of not less 
than 8 gallons at a time In addition t,o the stock-book which oveiv 
dealer is required to beep for the puipose ot lecoiding the quantities of ail 
motor spint received by him, he mu,si keep an account of all the quantities 
of spmt deliveied from his promises dut v free or at half the full duty. Ho 
must once at least in each calondai mont h take an account ot the stock i»lns 
possession and make up and balance the stock-book , and lie must allow 
an officer of customs and excise to have access to the book at any time and 
give him any facilities and assistance necessary to enable Jmn to take an 
account, of the stock (Stat B. & 0.1910, p 679, rr. 12, 14, 17, 18). 

if) Finance Act (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 84 (6), apply¬ 
ing the Finance Act, 1901 (1 Edw. 7, c. 7), s. 8; Stat. R. & 0,1910, 
p. 679, r. 1. 

(g) See title Intoxicating Liquors, Vol XVIII, pp 98—101, where 
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(ii.) As to Tobacco. 

, im ' An occasional licence for the sale of tobacco at a place and 
for a period specified in the licence may be granted to any holder 
of a licence to deal in tobacco (ft). Such licence requires no 
justices’ consent for its grant, and may not be granted for a period 
exceeding three days (?) 

Sub-Ski 'i H -hmeut/n I essela Sale of lutomatinq Liquors 

1407. A ptisseiigoi vessel licence, which may be granted either for 
a year or for a day only, must be taken out for the sale ol intoxicating 
liquors, for consumption on the vessel, to passongers on boaid a vessel 
which is employed for the carnage of passengers and goes from 
any place in the United Kingdom to any other place in the 
United Kingdom, or which goes fiom and returns to the same place 
in the United Kingdom on the same day (,?). 

1408- No justices’ certificate is requited for this licence (ft), 
which is granted to the master or some other person belonging to 
the vessel and nominated by the owner for the purpose of holding 
the licence ( l). 

1409. The annual licence, whenever taken out, may be obtained 
only on payment of the full duty for the year and expires on the 
80th September next following the date of issue (m). 

1410. The unlicensed sale of intoxicating liquors by letail on 
board a passenger vessel involves a penalty of £50, or treble the 
amount of the full duty, at the election of the Commissioners («). 
A penalty of £50 is incurred by the sale of tobacco without a 
licence (o). 

the matter is fully dealt with The rate of duty is 10s per day for the 
licence to sell spmts, beei, and wine, and 5s. per .day in the case of an 
occasional licence to sell beer or wine only (Finance (1909-10) Act, 1910 
(10 Edw 7, c. 8), Schcd I , F) 

(ft) Revenue (No 1) Act, 1864 (27 & 28 Viet e 18), 8 5 Such licence 
is granted on the written application of the holder of the tobacco dealer’s 
licence, and it is not the piactice to giant a licence in inspect of a stall m 
a market-place on an ordinaly maiket day 

(i) The rate oi duty payable is 4d pei day (Revenue (No 1) Act, 1864 
(27 & 28 Viet c 18), Sihed 11) 

( j) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 62, Sched. 1, I) 
The duty on the annual licence is £10 ; the duty on the licence for one day 
is £2 The licence authonses the sale of tobacco also {ibid., Piovisions 
applicable to Passenger Vessel Licences, 2); and see title Intoxicating 
Liquors, Vol XVIII, p 105 

(ft) Licensing (Consolidation) Act, 1910 (10 Edw 7 & 1 Geo. fi, c. 24), 
s 111 (2) (f). and see title Intoxicating Liquors, Vol. XV11I, p 105. 

(f) Finance (1909-10) Act, 1910 (10 Edw 7, e. 8), Sched. 1., J). Pro¬ 
visions applicable to Passenger Vessel Licences, 3). As to transfer oi 
the licence on cesser of mteiest of the licensee m the vessel, or in the 
event of her sale or loss, see ibid., 4; title Intoxicating Liquors, 
Vol. XVIII., p. 105. 

(m) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s, 49 (2). 

(n) Ibid., s. 50 (3). 

(o) Excise Licences Act, 1825 (6 Geo. 4, c. 81), s. 26. 
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Sub-Sect. 15— Pawnbrokers. 

1411 .A licence as pawnbroker (p) must be taken out: nnually by 
every person who keeps a shop for the purchase or sale of goods or' 
chattels or for taking in goods or chattels by way of security for 
money advanced thereon, and who purchases or takes in goods or 
chattels and pays or advances thereon any stun of money not 
exceeding £10 under an agreement or understanding e> pressed or 
implied, or to be reasonably inferred from the character ot the 
dealing, that tho goods or chattels may bo afteiwards miocmed or 
repurchased on any terms ( q). 

1412. Except in the case of a pawnbroker licensed before the 
1st Januaiy, ltiVi(>), or the successor m the business of such a 
pawnbroker, a liceuco may not be issued to anyone unless he 
produces a certificate granted by the district, borough or county 
council having jurisdiction in tho place where the shop is situated, 
or, in London, by a metropolitan police magistrate or a justice of 
the peace in the City (s). 

1413. Any poison who acts as a pawnluokoi without having in 
force the necessaiy licence is liable to an excise penalty of £50(0- 

1414. A pawnbioker’s licence, whenever taken out, is granted only 
on payment of the full licence duty for the year, and expires on the 
31st July next following the date of issue (a). It may also expire 
duung the period for which it was granted, if a court before which 

(p) As to pawnbiokers gencially, see title P\wus and Pledges, 
Vo) XXII, pp 218 et seq 

(q) Pawnbrokers Aet, 1872 (35 & 30 Viet c 93), as 5, (5, 37. A sepaiate 
licence must be taken out in lespect of each house, shop, oi place m winch 
the business of pawnbroking is earned on (ibid , h 37) 

(r) Such a privileged pawnbroker is entitled to open any number of new 
businesses and to obtain excise licences lor the places thus opened without 
the production of a certificate (R v lnland Revenue Commissioners, Ohlson's 
Case, [1£91] 1 Q B 485) If he has ceased for a time to carry on the trade, 
he may recommence business and obtain an excise licence as before without 
obtaining a ceitifieate (R v Inland, Revenue Commissioners, Garland's 
Case, [1891] 1 Q B 485) But the assignee of a pawnbroker’s business 
established prior to 1873 is not entitled, without the production of a 
certificate, to obtain an excise licence toi a pawnbrokers business 
established since 187.1 which be has acquired {R v Inland Revenue Com- 
mibsioners. Ex parte Silvestei, [1907] 1 K B 108); and see title Pawns 
and Pledges, Vol. XXII, p 248 

(») Pawnbrokers Act, 1872 (35 & 36 Viet c 93), ss 39, 40; Local 
Government Aet, 1894 (56 & 57 Vibt c 93), ss 27, 32 A licence granted 
upon a forged certificate is void, and any person knowingly using such a 
certificate is disqualified thereafter from obtaining a pawnbrokers licence 
(Pawnbrokers Act, 1872 (35 & 36 Viet c 93), s. 44) A certificate is valid 
for a year from the date of its issue without reference to the date of the 
< xpnation of the excise licence, (t bid , s 41). * 

(t) Pawnbrokers Art, 1872 (35 & 36 Viet c 93), s 37 

(a) lb id., s. 37. The duty is £7 10s ( ibid .). A transfer of the licence 
may, during its currency, be made to the executors, wife, chilfl, or assignee 
of the licensed person, provided that the corresponding certificate, if any, 
held from the local authority or the justice has been also transferred to the 
applicant for the transfer (Excise Licences Act, 1825 (6 Geo. 4, c. 81), 
s. 21) •, and, as to the licence, see, further, title Pawns and Pledges, 
Vol. XXII., p. 249. 
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the pawnbroker is convicted on indictment of any fraud in his 
, business, or of receiving stolon goods knowing them to have been 
stolen, directs that it shall cease to have eflect (b). 

1415. The licence does not authorise the taking in pawn or 
delivering out of pawn of any gold or silver plate, unless the 
lequisite plate dealer’s licence is also held for the same premises (c). 

Scis-Sect 16 —Plate Ikulets 

1416. Every person who tiades in or sells (d) any ai tide composed 
wholly or in part of gold or silver, and wherein the gold is above 
2 dwt or the silver above 5 dwt, eveiy pawnbiokor who takes m 
pawn or delivers out of pawn any such tu tide, and every lefmei of 
gold or silver, must take out a licence as plate dealer in respect of 
eveiy shop or other place m which he carnes on his business (c). 

1417. The licence, whenever taken out, evpiies on the 5th July 
next following the date of issue (/) It is issued at a higher and a 
lower rate. The higher late is in all cases payable by a pawn¬ 
broker or a refiner. An oidinary dealer in plate only becomes 
babies to take out a licence at the lughei late if he sells articles 
containing 2 oz. or upwards of gold or tlOoz.or upwards of silver (p). 

1418. Any person dealing in plate without having in force the 
necessary licence is liable to a penalty of £50 (It) 

1419. A licence as a dealer in plate is not necessary to enable 
any person to tiado in oi to receive into or deliver out of pawn 
gold or silver lace, wne, thread, or fringe (i), or to sell watcli cases 
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(6) Pawnbiokers Act, 1872 (35 & 36 Viet c 93), s 38 'this would not, 
it is submitted, piovcnt a liesh o\cisp licence being taken out at once for 
the same place of business by the person convicted 

(c) Revenue Act, 1867 (30 & 31 Viet c 90), s. 1 As to plate dealeis’ 

licences, bee the text, mjtu ’ • 

(d) That is, as a tradei A single act of selling would not make a licence 
neoebsary (II v Little (1758), 1 Bun 609, B v Bin Lie (1803), 4 East, 
346) 

(e) Revenue Act, 1867 (30 & 31 Yict c ,90), si A foieign merchant 
desuous of soliciting oidcis thiough his agents in this countiy is allowed 
by the Coiumissioneih to take out a licence loi his place abroad 

(/) Revenue Act, 1867 (30 & 31 Vie+ o 90), b 6 
(</) Ihd , k l The lowei rate is £2 6s yearly, and the higher £5 15s 
(ibid ) Liability to duty at the higher rate is meunod by a dealei who 
sells as gold an article of more than 2 oz in weight, although it does not 
contain 2 oz of pare gold (Younq v Cook (1877), 3 Ex L) 101) Where 
the quantity of gold oi silver in an article is disputed, proof of the 
quantity rests on the defendant (Revenue Act, 1867 (30 & 31 Viet e 90), 
s 5) A licence may be obtained by a bcginuei at a piopoitionate part of 
the year’s duty (Excise Licences Act, 1825 (6 (too 4, c 81), s 18) 

(h) Revenue Act, 1867 (30 & 31 Yict c 90), s 3. A sale, m order to 
involve liability to licence duty, need not be a direct sale ot the plate 
The purchase of an article which on sale is deliveied to the purchaser 
with a coupon or ticket, *the possession ot a sufficient number of which 
entitles the holder to a piece ot plate, is a transaction involving the seller 
ot the article in liability to take out a plate licence (/Scott & Co v. 
Solomon, fl905] 1 K B 577) 

(t) Revenue Act, 1867 (30 & 31 Viet o. 90), s. 4, 
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which have been made by himsel! (k) ; nor need a licence be taken 
out by a bond fide traveller who solicits, receives, or takes orders, 
for his employer who holds a licence to deal in plate (1). 

1420. A person who in the course of exercising his trade of a 
hawker, pedlar, or petty chapman (m) Bells any article containing 
more than 2 dwt. of gold or 5 dwt. of silver, must take out a 
hawker’s plate licence at the appropriate rate(w), but such a licence 
does not authorise the sale of plate at any shop or permanent place 
of business. 

Sub-Sect. 17 —Railway Reifaurant Cars 

1421. A licence must be taken out annually by the railway 
company or other person owning a railway restaurant car upon 
which mtuxicating liquor is supplied by retail to passengers for 
consumption on the ear (o) 

Whenever taken out it is granted only on payment of the full 
duty for the year(p), and expires on the 30th September next 
following (q). No compensation fund charge is payable in respect 
of the licence (r). 

1422. The unlicensed sale by retail of intoxicating liquor on a 
railway restaurant car involves a penalty of £50, or treble the 
amount of the licence duty, at the election of the Commissioners («). 

Sub-Seot 18 —Refreshment Houses 

1423. Every peiBon who keeps a house, room, shop, or other 
building which is open for purposes of public refreshment, resort, 
and entertainment at any time between 10 p m. and 5 a.m., and not 
being premises licensed for the sale of intoxicating liquor, must take 


(l) Customs and Inland Revenue Act, 1870 (33 & 34 Yxct e 32), s. 4. 

(Z) Revenue Act, 1867 (30 & 31 Viet c 90), s 17 A bond fide traveller 

must be a person wlio.se substantial occupation is that ot travelling from 
town fo town and soliciting ordeis (Stuchbery v Spencer (1886), 55 L J 
(m. o) 141) The secietary of a watch club who collects subscriptions 
from members and, bv arrangement with a licensed plate dealer, forwards 
the total amount in ieturn foi a watch which one of the membeis of the club 
fixed upon by ballot is to itceivo, is not a bond fide traveller, and must hold 
a licence to deal m plate (Ktlhck v. Ghaham, Lmtem v Burchell, [189(5) 
2 Q B 196); nor is a pedlaT carrying round watches to sell on behalf ot 
a licensed dealer, and disposing of them at other persons’ houses by 
hire-purchase agreement (Hepple v Brumby (1896), 60 J P 792). 

(m) It is immaterial whether ha does or docs not hold a licence also as a 
hawker, or a pedlar’s certificate (Customs and Inland Revenuo Act, 1888 
(51 & 52 Viet c 8), s 9 (2)) As to hawkers’ licences, see pp. 657 «t seq , 
ante. 

{n) Revenue Act, 1867 (30 & 31 Viet c 90), s 1. The scale of duties is 
the same as for a licence to deal in plate in a shop; see note (g), p. 6/55, 
ante 

(o) See title Intoxicating Liquors, Vol XVIII , p 106 

Ip) The yearly rate is £1 (Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), 
Sched 1, E). 

(q) Ibid, 49 (2). 

(r) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo 5, o. 24), 
ss 110, 111 As to the compensation fund, see title Intoxicating 
Liquors, Vol. XVIII., pp 71 el seq. 

(*) Finance (1909-10)* Act, 1910 (10 Edw. 7, o. 8), s 50 (3) 
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out yearly a refreshment house licence (t), the rate , of duty on Skct 3 - 
which dfqiends on the annual value of the premises (a). Licences 

• The licence expires on the Slst March next following the date of ® a ? ry 00 
issue. If granted between the Blst March and the 1st May in any 
year it is to be dated as granted on the 1st April (b). — 


1424. Every person who keeps a refreshment house without 
having in force a proper licence is liable to an exeise penalty of 
£20 (c). 

Sub-Sect 19 — tijnrit Dealers ( Wholesale) 


Duration of 
licence. 

Penalty for 
keeping house 
without a 
licemt* 


1425. Eveiy person who sells spirits in quantities of not less Who must, be 
than 2 gallons or not less than one dozen reputed quart bottles, llf( ’“ <tl ' d 

oi who sells spirits in any quantities to a lectitier, a retailer, or 
another dealer, must hold a wholesale dealer’s licence(i), which, 
whenever taken out, expires on the fiOfch June (e) 

1426. The licence duty is a fixed rate irrespective of the value Licence duty, 
if the premises, but it is subject to an abatement where the 

licence is held in conjunction with a retail spuits licence for the 
same piennses (J) 


(() Refreshment Houses Act, I860 (23 & 24 Viet c 27). s 6; Revenue 
(No 2) Act, J861 (24 6l 25 Viet <• ill), s 8; and see title Intoxicating 
Liquors, Vol XVIII, pp 60, note (k), 92, 92 The keeping opeD for the 
supply of iood or otliei refreshments of any kiml is sufficient to constitute 
liability to the licence duty, although no entcit.unment in the popular 
meaning ol the tenn is furnished (Muu v Eray (1875), L. R 10 Q. B 594 ; 
Howe# v Inland Revenue Board (1876), 1 Ex D. 385, C A ; Cooper 
v Dickenson (1877), 22nd January; Eelleway v McDougal (1880), 45 
J P 207). 

(a) Where the premises in respect of which the licence is gianled are 
under the lent or value oi £30 a year the rato is 10s 6 d .; where £30 a year 
orovei, £1 Is (Revenue (No 2) Act, 1861 (2 4&25Vict c 91), s 9) A 
licence at a propoitionatc part of the yeai’s duty may be obtained by a 
beginner (Excise Licence* Act, 1825 (6 Geo 4, c 81), s. 18); and see title 
Intoxicating Liquors, Vol XVIII, p 18 * • 

(5) Refreshment Houses Act, I860 (23 & 24 Viet c. 27), s II It may 
be declaied void during its currency on a second conviction of the holder 
of the offence of refusing to admit the police (Refreshment Houses Act, 
1860 (23 & 24 Viet c 27), s 18), and Bee title Intoxicating Liquors, 
Vol XVIII, p 133. 

(c) Refreshment Houses Act, 1860 (23 & 24 Viet c 27), s. 9; Excise 
Act, 1860 (23 & 24 Viet c 113), s 42, and see title Intoxicating 
Liquors, Vol XVIII, p 92 

(d) Spirits Act, 1880 (43 & 44 Viet, c,24), s 102 (2); Finance (1909-10) 
Act, 1910(10 Edw 7, c 8), Sched. I., B, Provisions applicable to Wholesale 
Dealers’ Licences, 1; and see title Intoxicating Liquors, Vol. XVIII, 
pp. 11, 12, 154. But a licensed distiller oi compounder may without 
further licence sell in wholesale quantities spirits produced in liis own 
distillery or rectifying house, provided the liquor is supplied to the 
purchaser direct from the premises wheie it is manufactured; see 
pp 639, 642, ante. 

(e) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 49 (2); and see 
title Intoxicating Liquors, Vol. XVIII, p. 20 It may become void 
during its currency if the holder is convicted of fraud in connection with 
permits (Spirits Act, 1880 (43 & 44 Viet. c. 24), s. 107 (3)). 

(/) The rate at present in force is £15 15s. (Finance (1909-10) Act, 1910 
(10 Edw 7,o 8), Sched I., B). Where the licence is taken out by a person 
who is also the holder of a licence authoiising him to sell spirits by retail, 
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1427. Any person who deals wholesale in spirits without having 
in force the necessary licence is liable to an excise penalty 
of A'100 (//). 

1428. The business of a wholesale dealer in spirits may not be 
carried on upon premises communicating otherwise than by an 
open public street or cairiage road with a distillery or a rectifying 
house (h) 


premises. 

Entry Of 
premises and 
utensils 


1429. The applicant for a licence must make entry with the local 
oiheer of customs and excise of every place, room, fixed cask or 
vessel to be used by him m connection with his business as 
dealer ( i). No justices’ licence need be held (/,). 


Stock -book 1430. A licensed dealer must keep a stock-hook, in which an 

account is to be entered of all spirits received or sent out of his 
dealer’s stock (l) 

Purchases He may puichase spirits only from a licensed distill or, rectifier, 
or com P° ,:ill ^ er » or another spirit dealer (to), and all spirits received 
'’ ,0 1 1 e by him must ho accompanied by a permit oi certificate. He may 
not receive or have m his possession British spirits at a strength 
under 20 degrees undei pi oof or between 25 and 43 degrees over 
proof (n); and lie must not mix any British wine with any 


the duty payable on the wholesale licence is reduced hy 50 per cent, 
provided that the total sum then payable on both licences is not less than 
the lull duty payable on the wholesale dealoi’s licence alone (Finance 
(1009-10) Act, 1910 (10 F.dw 7, c 8), Hched 1 , 11, Piovisions applicable 
to Wholesale Dealers’ Licences, 4) Where the total licence duty payable 
amounts to £20 or up winds it may, at the option of the hccnce-lioldei, be 
paid in two equal hall-yearly instalments (Finance Act, 1911 (1 &2Geo 5, 
c 48), s 6) A licence at a pi oportionate part of the yearly late may be 
obtained by a beginner accoidmg to the proportion which the period of 
the year ior which the licence will be in iorce bears to the whole year 
(Excise Licences Act, 1825 (6 Geo 4, c 81), s 18, ns amended by the 
Finance Act, 1911 (1 ^ 2 Geo 5, c 48), s 8), and see title Intoxicating 
Liquors, Vol XVIII, p 18 

{q) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 50 (2) 

(A) Spirits Act, 1880 (43 & 44 Viet c 24), s 101 (1), and sec title 
Intoxicating Liquors, Vol XVIII, p 147 A rectifier may, howevci, 
hold a licence as a spirit dealer for his rectifying premises (Revenue Act, 
1898 (61 & 62 Viet c 46), s 14 (1), and see p 641,u«{e) A dcnlei’s licence 
must be taken out for the sale m wholesale quantities of spmts m bond to 
bo supplied direct to a foreign ship for ship’s stores (Ttnwcll v. May hook, 
[1904] 2 KB. 790) 

(t) Spirits Act., 1880 (43 & 44 Viet c 24), s 97 As to evcise entries, 
see p. 610. ante It is the practice to issue the licence to foreign merchants 
who desire to sell thiough bond fide travellers in this country. In such a 
case no entry is required' and the licence is gianted for the foreign addreBS. 

(k) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c 24), 
s 111 (2) (i.), and see title Intoxicating Liquors, Vol XVIII, 
PP 12. 87. 

(l) Spirits Act, 1880 (43 & 44 Viet, c 24), s 112 These entries must be 
made on the day on which the spirits are received or sent out libid., 
». 112 ( 2 )) 

(to) Spirits Act, 1880 (43 & 44 Viet c 24), s. f02; Finance (1900-10) Act, 
1910 (10 Edw 7, c. 8), Sched. I, A; and see title Intoxicating Liquors, 
Vol XVIII, p 154 He is also allowed to purchase spirits at a customB 
or excisesale. As to retail licences, see pp 669 et seq., post. 

(») Spirits Act, 1880 (43 & 44 Viet. c. 24), ss. 43 (6), 102; and see titles 
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spirits except for the sole purpose of colouring or fining the 
spirits (o). 

* All spirits sent out of the stock of a dealer must be accompanied 
by a certificate from the official certificate book properly filled up 
by the dealer with the particulars of the spirits (/>) 

1431 . An officer of customs and excise may at any time enter 
and examine the entered premises of a wholesale dealer, and may 
take account of the stock of spirits on the premises. The trader 
must render the officer any necessary assistance in taking the 
stock ( 7 ); and he must keep the certificate-book and the stock-book 
on the premises and leadily accessible to the officer, provide scales, 
weights, and measures ( 1 ), and, where spirits are obsemed, declaie 
and mark their strength on the outside of the vessels containing 
them(s). Any increase found on stocktaking is forfeited [t). 

1432 . A licence is not requited for the sale of foreign spirits 
imported, so long as they continue in a duty-free warehouse and 
are sold in quantities not less than 100 gallons at one time and in 
the casks in which they were imported (a) 

Sub-Sect 20 —Sjnnt Retailers (b) 

(i.) “ On ” Lueme s 

1433 The “on” licence granted to a retailer of spirits authorises 


Foot* and Drugs, Y«) XV.p 67 ; Intoxicating Liquors, Vol XVIII , 
p 154 

( 0 ) Finance Act, 10J1 (] & 2 Geo 5, c 48), s 10; Regulations ol the 
Commissioners, dated 8 th March, 1012 

( p) Spirits Act, 1880 (13 & 44 Viet e 24), s 105(5) Rut this does not 
apply ni the case of a wholesale dealer who holds the additional licence to 
g 'll spuits by retail in bottle lie may send out to private individuals 
spmtsin quantities not exceeding 1 gallon at a time without a certificate 
(ibid ); and see title Intoxicating Liquors, Vol XVIII , p 154 

(q) Spuits Act, 1880 (43 & 44 Viet c 24), ss 14J, H2 This applies in 
the oase of a dealci who is also a retailei . and see title Intoxicating 
Liquors, Vol XVIII , p 134 

(r) Spuits Act, 1880 (43 & 44 Viet, c 24), s 135; Revenue Act, 1889 
(52 & 53 Viet e 42), s. 29 

(si Spirits Act, 1880 (43 & 44 Viet, c 24), 8 99 Where Rpmts, such as 
biandy, rum, or compounds, contain sweetening 01 other obscunngmatter, 
the strength is not aseeitainahle by the official hydrometci ; and see title 
Intoxicating Liquors, Vol XVIII p 153 

(t) Spirits Act, 1880 (43 & 44 Viet, c 24), s 103 A penalty is also 
incurred ( M'Intosh Bi others v Inland, Revenue Commissioners (1879), 
16 Sc L R. 477) 

[a) Excise Licences Act, 1825 (6 Geo 4, c bl), 8 12; Revenue Act, 
1867 (30 & 31 Viet, c 90), s 17 ; and see title Intoxicating Liquors, 
Vol XVIII.p 12. 

,( 6 ) In the case of licence duty payable under the Finance (1909-10) 
Act, 1910 (10 Edw 7, c 8 ), if the licensed premises are held under a lease 
made prior to the 29th Apnl, 1910, and the lease contains no covenant 
(as to such covenants, see title Landlord and Tenant, Vol XVIII, 
pp 573, 574) that the lessee shall obtain any supply of intoxicating 
liquor from the lessor, the latter is liable, notwithstanding a5iy agreement 
to the contrary, for so much of the licence duty as is proportionate to 
any ineieaso m the rent or premium payable in respect of the piemises 
being let as licensed premises (Finance Act, 1912 (2 & 3 Geo 5, c 8 ), s. 2). 
The licence-bolder must pay the duty, and he is then entitled to deduct 
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the sale by retail (c) for consumption, either on or off the licensed 
premises, of any intoxicating liquor ( d ). The licence, when granted, 
expires on the 80th September next following its issue (e). 

1434. A licence can only be granted to a person who holds the 
requisite justices’ certificate (/), and who is not a person disqualified 
by law to hold the licence^), and in respect of promises which 
satisfy the necessary requirements as to annual value (h). 

1435. The applicant for a licence must make entry with the local 
officer of customs and excise of the premises to bo h censed (t). 
This must be made by the true owner of the business, even when 
the justices’ licence, as in the case of a limited liability company, 
has been granted in the name of a manager or other person ( k ). 

1436. Any person who sells spirits by retail without having in 
force the necessary licence is liable to an excise penalty of £50, or 
of treble the amount of the licence duty, at the election of the 
Commissioners ( l) 

1437. The full duty which must be paid on the grant of a 
retailer’s licence is one half of the annual value of the premises, 

from the lent paid by him to the lessor, or to recover from the lessor, the 
proportion of the duty payable by the Jattei (Finance Act, 11*12 (2 & 3 
Geo 5, c 8), s 2 

(c) That is, m the case ot spn its, wine, or few eets, in quantities not exceed¬ 
ing 2 gallons or one dozen reputed quuit bottles, and in the case of beer oi 
cider, in quantities not exceeding 4| gallons or two dozen reputed quart 
bottles, at any one tune to one person (Finance (190U-10) Act, 1910 (10 
Edw 7, c. 8). Soiled I, C, Provisions applicable to Retailers’ Licences, 1) 

( d ) Ibid, Provisions applicable to Retaileis’ On-Licences, 1, 2; and 
see title Intoxicating Liquors, Vol XVIII, pp 13, 14 

(«) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 49 (2) 

(/) Licensing (Consolidation) Act, 1910 (10 Edw 7 & 1 Geo 5, c 24), s. 1 
It intoxicating liquors are retailed on any premises by a person unknown or 
unlicensed, the occupier of the premises, being privy or consenting to the 
sale, is liable for the unlicensed selling (Excise Licences Act, 1825 (6Geo 4, 
c 81), s 11); and see title Intoxicating Liquors, Vol. XVIII., pp. 13, 
21 al seq 

(</) A licence may not be granted to a shenff’s officer or an officer 
executing the legal process of any court of justice, nor to a person who has 
been convicted of telony or of ceitam oflenccs agiun&t the Licensing Acts 
(Licensing (Consolidation) Act, 1910 (10 Edw 7 & 1 Geo 5, c. 24), s. 35), 
nor to a person who is concerned in the business of a distiller within two 
miles of the place for which it is proposed to take out the retailer’s licence 
(Spirits Act, 1880 (43 & 44Vict c 24), s 101), and see, further, title 
Intoxicating Liquors, Vol XVIII, pp 54 et seq, 154. 

(ft) The annual value must not be less than an amount which vanes from 
£15 to £50, according to the population of the licensing area (Licensing 
(Consolidation) Act, 1910 (10 Edw 7 & 1 Geo. 6, c. 24), Sched V., and 
see title Intoxicating Liquors, Vol XV1TI., pp 59 ei seq ) The premises 
proposed to be licensed must not communicate otherwise than by an open 
public street or carnage road with those oi a distiller or of a rectifier using 
a still (Spmts Act, 1880 (43 & 44 Viet c. 24), s. 101), and see title Intoxi¬ 
cating Liquors, Vol. XVIII, p. 147 

(t) Spirits Act, 1880 (43 & 44 Viet. c. 24), s. 97. As to excise entry, 
see p. 610, ante 

( k) Excise Management Act, 1827 (7 & 8 Geo 4, c. 63), s 20 Where a 
legistered company ib the owner ol the house the justices’ licence is granted 
io the secretary or manager (B v. Lyon (1898), 14 T. L R 357). 

(l) Finance (1909-10) Act, 1910 (10 Edw. 7, e 8), s. 50 (3). 
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subject to a minimum amount varying with the population of the s,iCpr 3 - 
licensing area (m) f except in the case of hotels, restaurants, and Licences 
pieces of entertainment, for which the licence may be issued at a ^ Cany on 
splfeial reduced rate (a), and in the case of premises of an annual 
value exceeding £500, for which the licence may, at the option 
of the licence-holder, be granted either on payment of the full 
duty or on payment of one-third of the annual licence value of the 
premises, provided that the licence duty so payable is not less than 
£250 ( b). The duty, if it amounts to £200 or upwards, may be paid 


(in) Finance (1909-10) Act, 1910 (10 Edw 7, o 8), Soiled I. C, scale 3 
Thu minimum duty is fixed as under.— 


£ 8 d 

In non-uiban areas or areas with a population of less 


than 2,000 . . 6 0 0 

In urban aieas with 2,000 and less than 5,000 10 0 0 

,, 5,000 „ 10,000 * 15 0 0 

„ ,, 10,000 „ 50,000 20 0 0 

„ „ 50,000 „ 100,000 30 0 0 

,, ,, 100,000 oi above . 35 ft 0 


Where it is shown to the satisfaction, of the Commissioners that the 
place where premises are situated, though within an uiban area, is essen¬ 
tially rural, the aiea may for the purposes of tho charge of duty be taken 
to be non-uiban (Finance Act, 1911 (1 & 2 Geo 5, c 48), s 5) 


(a) Finance (1909-10) Act, 1910 (10 Edw 7, c 8) A licence may ho 
granted to a bona fide hotel or restaurant at the special reduced rate, if it 
is shown to the satisfaction of tho Commissioners of Customs and Excise 


that the receipts trom the sale of lnloxicatmg liquois in the preceding year 
weie less m the case of the hotel than one-thud and, in the case of the 
restamaut, than two-fifths of the total ieceipts from tho business of all 
deseiiptions carried on by the licence-holder in the piemises. The 
i educed duty payable is taken at the option of the licence-holder as a 
sum beating the same proportion to the full duty that the receipts 
from the sale of intoxicating liquors bear to the total ieceipts, or a duty of 
25 per cent on the annual licence value of the piemises, but subject, in 
either case, to a minimum of not less than one-thutieth of the annual 
value (Finance (1909-10) Act, 1910 (10 Edw 7, c ,8), s 45 (1), (3), (4)) 
A licence is granted to a seasonal hotel at the rate of £30 whfero the 
annual value of the piemises does not exceed £100, and at £50 in any other 
case (ibid , Sched. I, C, Provisions applicable to Retailers’ On-Licences, 3) 
The duty payable on premises adapted to be used and bon A fide used as 
refreshment rooms at a railway station is not to exceed £50 ( ibid, 5). In 
the case ol a theatre of an annual value not exceeding £2,000 the licence 
duty payable is £20, and for any higher value £50 The same rates aie 
applicable to licences for premises bond fide used for judicial or public 
administrative purposes, public gardens, galleries or the like ( ibid , 4) 
Wheie premises include a music-hall, or similar place ol public entertain¬ 
ment, the licence may be granted, at the option of the liconce-holdei, on 
payment of a duty oi £50, together with such sum as would be payable on 
tho re-t of the premises ll they Were separate from tho place oi entertain¬ 
ment (ibid , 6) A licence granted for a theatre, music-hall, or similar plaro 
of,entertainment, or in inspect of premises used for judicial or administra¬ 
tive purposes, or as public galleries, gardens, or the like, only anthomes the 
sale of intoxicating liquor while the premises are open and being used loi 
these purposes and to persons bond fide so using them (ibid, 4). As to 
theatres generally, see titles Theatres and Other Peaces of Entertain¬ 
ment. ' ’ 

(b) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), Sched. I., C, Pro¬ 
visions applicable to Retaileis’ On-Licences, 4. The annual value is tho 
assessment to inherited house duty, if any (see title Inhabited House 
JD utt, Vol XVII, pp 186 rt seq .); in other cases the assessment to income 
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in two equal instalments at the option of the licence-holder, one at 
the time of the grant and the other six months thereafter (c). 

1438. The holder of the licence may sell intoxicating liquofl on 

the entered premises at any hour of the day or night without tailing 
out a further excise licence (d). * 

1439. A spirit retailer must not buy or receive spirits except 
from a licensed distiller, rectiiier, or compounder, or a wholesale 
dealer ( e ); he must not receive, send out, or have in bis possession 
British spirits at a strength under 20 degiees under proof or 
between 25 and 43 degrees over proof (/), and lie must not mix 
British wine with any spirits except for the sole pin pose of colouring 
or fining the spirits ( g ). 

All spirits received by him must be accompanied by an official 


tax is taken (see title Income Tax, Vol. XVI, pp 620 et seq ) If neither 
value is applicable the Commissioners may deteinune the value by such 
means as they think lit (Revenue Act, 1011 (1 A 2 Gen 5, c 2), s 8, 
Excise Licences Act, 1825 (6 Geo 4, c 81), s 5) Where a part of the 
premises occupied by the licence-holder lias no intoinal connection with the 
poition used loi the purposes ol the business, the annual value of such 
part is to be excluded in ascertaining the annual value for the purposes of 
the ehaige of licence duty ( Lawienre v. Lord Adiocate (1889), 53 J. P 167; 
Kirk v. Lord Advocate (1897), 62 J. P 22, Paterson v L°rd Advocate 
(1906), 8 F (Ct of Sess ) 880) The annual licence value is the difference 
between the value of the premises licensed and the value they would have 
liunhcensed (Finance(1909-10) Act, 1910 (10 Edw 7, c 8),s 44(2)), but 
in calculating the value of the premises as licensed no rcgaid is to be had 
to profits derived from sources other than the sale of intoxicating liquors 
(Truman, Ilanbin //, Buxton tfr Co , Lid v Inland Revenue Commissioners, 
[1912] 3 K. B 377, C, A , varying the lule applied in Ashby's (’obham 
Brewery Co , Re The Crown, Cobham, Ashby's Starnes Brewery Co , Re The 
Hand and Spear. Woking, [1906] 2KB 754). A remission of one-seventh 
o! the duty is allowed where the licence is a six-day or early-dosing licence, 
and of two-sevenths where both these conditions apply (Licensing (Con¬ 
solidation) Act, 1910 (10 Edw 7 & 1 Geo 5, c 24), s. 60) But this 
reduction, in the case of a six-day or early-closing licence granted at the 
minimum duty refened to at p. 671, ante, is not allowed if the ieduction 
would operate to make the duty payable less than one-third of the annual 
licence value of the premises (Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), 
s 45 (6), as amended by the Finance Act, 1912 (2 & 3 Goo 5, e 8), 8. 3) 

(r) Finance Act 1911 (1 & 2 Geo 5, c 48), s 6(1) 

(d) An occasional licence need not, therefore, be taken out for sale beyond 
the usual closing hours where a general order of exemption or a special 
order of exemption under the Licensing (Consolidation) Act, 1910 (sec 
title Intoxicating Liquors, Vol.iXVIII, pp 95—97), has boon gianted to a 
licence-holder by the local authority, see Devine v Keeling (1886), 34 
W R 718. 

(e) Spirits Act, 1880 (43 & 44 Viet c. 24), s. 102 He is allowed also 
to purchase spirits at a public customs or excise sale, and he may receive 
them from a customs or excise duty-free warehouse under the regulations 
of the Commissioners 

( f ) Spirits Act, 1880 (43 & 44 Viet c. 24), ss 43 (5), 102 (3), and see titles 
Foon and Drugs, Vol. XV., p. 67; Intoxicating Liquors, Vol XVIII, 
pp. 1 d 4, 155. The necessary permits and certificates ard preserved and 
delivered tefthe officer of customs or excise wno next visits the premises 
of the spirit retailer after their receipt (Spirits Act, 1880 (43 & 44 Viet 
e. 24), 8 11) 

(g) Finance Act, 1911 (1 & 2 Geo 5, e. 48), s. 1(R Regulations of the 
, Commissioneis dated 8th March, 1912. 



Part VII.—Excise Licences. 

permit or certificate, and spirits sent out of the stock of a retailer 
in any quantity exceeding one gallon must be accompanied by a 
certificate (h). 

$ 40 . A spirit retailer is required to supply himself with a stock- 
book of^the official pattern, in which he must enter on the day of 
receipt or delivery, as the case may be, particulars of all spirits 
received by him, and of all spirits sent out accompanied by a 
certificate. The book must be kept on the entered premises at jtll 
times, and lie accessible to any officer of customs and excise (i). 

An account of the stock of spirits m the possession of a spirit 
retailer mav be taken at anv time by an officer of customs and 
excise (k). The licence-holder is required to furnish the necessary 
weights and measures for this purpose,and to lender aDyassistance 
demanded of him (/). Any increase found on the quantity which, 
according to the stock-book, ought to be m the possession of tho 
licensee is foifeited, and may he seized (/»). 

1441 . Intoxicating liquors may be sold without licence in a 1mm 
tide registered dub to the members of tho club ior consumption 
either on or off the premises (a); or at a military canteen con¬ 
ducted on the regimental system (<>). Duly qualified chemists and 
druggists may sell without a spirit licence bond tide medicated 
spirits made from spirits upon winch the full duty of customs or 
excise has been paid (p). 

(h) Spoils Act, 1880 (43 & 44 Viet c 24), ss 105, 111; and sec, 
further, and lor the penalty, Intoxicating Liquors, Vol XV11I, p 154 
A book of official certificates may bo obtained on request made m 
writing to the local offieei (Spirits Act, 1880 (43 & 44 Viet c 24), s 108) 

( i ) Spirits Act, 1880 (43 & 44 Yict c 24), s 112 An officer may call 
upon the liconce-holdei to enter up these at any tmie The book must be 
preserved for twelve months after it has been Idled np (t but, s. 112 (4)) 

(l) Spirits Act, 1880 (43 & 44 Yict c. 24), ss 103, 141 

( l ) Ibid , s 42 Where the strength of any spirits m stock cannot be 
ascertained by tho official hydiometer, tho licence-holder is required to 
mark the stiength, as ascertained by distillation, on the cask con¬ 
taining them (ibid, s 09), and see title Intoxicating Liquors, Vol. 
XVIII. P J53 

(m) Spirits Act, 1880 (43 & 44 Viet c 24), s 103 Illicit spirits found 
m stock are also liable to seizure, aB ate also spirits obtained by extinction 
from the wood of empty spmt casks (Finance Act, 1898 (01 & 62 Viet 
c. 10), s. 4); and see title Intoxicating Liquors, Vol XVIII, p 156 
An illegal increase may also be due to the piesonce ot spirits thus extracted 
(M'lntosh Brothers v. Inland Revenue Commissioners (1879), 16 Sc L. It 
477) 

(n) This supply of liquor is not a sale (Oraffv Evans (1882), 8 Q B I). 
373); see title Clubs, Vol IV , p*i429 The exemption does not apply to 
sales in a proprietary club (Bowyer v. Percy Supper Club Co, [1893] 2 
Q B. 154). 

(«) See p. 654, ante 

(p) Spirits Act, 1742 (16 Goo. 2, c. 8), s 12 , Licensing (Consolidation) 
Act, 1910(10 Edw 7 & 1 Geo 5, c 24), s 111; and see title Intoxi¬ 
cating Liquors, Vol XVIII, p. 16. The exemption granted under the 
Act to a person “ who hath served a regular apprenticeship ” does not 
extend to cover one who under an oral agreement has actually served his 
time as a chemist (Kirkby v Taylor, [1910] 1KB. 529). It is submitted 
that this exemption Joes not extend to cover the sale of medicated pre¬ 
parations made up with wine It is not the practice to require a licence 

H.L.—XXIV, '/> 
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1443. When the justices’ licence expires during the currency of 
a spirit retailer’s excise licence, and the determination of the 
justices’ licence was not brought about by a forfeiture on con, 
vicfcion,tbe licence-holder is entitled to a repayment of such sup as 
bears to tho full amount of the duty the same proportion as the 
unexpired period of the licence bears to the whole year ( 2 ). Tsbis does 
not apply to any payment made of a compensation fund charge (r). 

! (u.) “ Off” Luemet 

1443. Any person, including the holder of a wholesale spirit 
dealer's licenco not being also a rectifier or compounder (s), may 
obtain a licence to retail spirits for consumption off the premises 
only (f). 

1444. The rate of licence duty depends on the annual value of 
the licensed premises, fixed in the same way as in the case of 
premises ior which a beer retailer’s on-licence is taken out(?t). 

1445. Entry of thepiemises must be made by the applicant with 
tho local officer of customs and excise (v). 

1446. A like penalty is incurred 111 the case of the sale by retail, 
without the necessary licence, of spirits for consumption “ off ” the 

to be taken out foi tbe sale by chemists and druggists of small quantities 
of spirits of wine upon which duty has been paid lor puiely medical or 
scientific purposes , and see titles Master and Servant, Vol. XX., p. 79 ; 
Medicine and Pharmacy, Vol XX , p 378. 

(g) Excise Licences Act, 1825 (6 Geo 4, c. 81), s. 24, as amended by the 
Finance Act, 1911 (1 & 2 Geo 5, c. 48), s 7 

(») See title Intoxicating Liquors, Vol. XVIII, pp 68 et wq , and 
see thul., p. 72 , Malktn v. B , [1906] 2 K. B 886 

(«) Spirits Act, 1880 (43 & 44 Viet. c. 24), s 89 

(t) Finance (1909-10) Act. 1910 (10 Edw. 7, 0 8), s 51 (1), Sched I„ 
C -II. 

(m) See pp. 651 et eeq , ante , the late at pieseut in toicc is:— 




£ 

s 

d 

the annual value does not exceed £10 . 

creeds £10 lmt dues not exceed £20 

. 10 

0 

0 

. 11 

10 

tl 

„ £20 „ 

„ £30 

14 

0 

0 

„ £30 

£50 

. 15 

0 

0 

£50 „ 

„ £75 

. 16 

0 

0 

„ £75 „ 

„ £100 

. 17 

10 

0 

„ £100 „ 

„ £250 

. 19 

0 

0 

„ £250 „ 

„ £">00 

3(1 

0 

0 

„ £500. 


50 

0 

0 


(Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), Sched. I., 0, scale 5). An 
abatement of half the duty payable on tbe wholesale dealer’s licence is 
allowed m certain cases (ibtd, B,, Piovsioris applicable to Wholesale 
Dealers’ Licences, 4; and see p 667, ante). Where the total duty is £20 or 
upwards, it may at the option of the licence-holder be paid in two equal 
half-yearly instalments (Finance Act, 1911 (1 & 2 Geo. 5, c 48), s. 6). A 
licence at a proportionate part of the year’s duty may be obtained tyy a 
beginner according to the proportion winch the penod for which the 
licence will be in force bears to a whole year (Excise Licences Act, 1825 
(6 Gen. 4 , c. 81), s. 17, as amended by the Finance Act, 1911 (1 & 2 Geo. 5, 
0 . 48), s. 8); and see title Intoxicating LiQupRS, Vol. XVIII., p. 18. 

(«) As to excise entry, see p. 610, ante. As to the conditions rendering 
a justices licence necessary before the excise licence can be obtained, 
see title Intoxicating Liquors, Vol. XVIII, p. 14and see ibid., pp. 21 
et eeq. 









Part VIT.- LicknOBs. 

premises as in the case of such' sale for consumption “ on *’ the 
premises (a). 

1447. The licence only authorises the sale of spirits in closed 
vessels and in quantities not exceeding two gallons or one dozen 
reputed quart bottles, and not less than one reputed quart bottle (b). 

Whenever taken out it expires, in the case of a licence taken 
out by the holder of a wholesale dealer’s licence, on the 30th June 
next following the date of issue, and in other cases on the 
30th September (c). 

Sub-Smt 21 —Still Users 

1448. Every person, not being a licensed distiller, rectifier, or 
compounder of spirits, vinegar maker, or refiner or manufacturer of 
motor spirit, who keeps or uses a still or retort, must take out a 
still licence(rf), which expires on the 5th July next following the 
date of issue (<■)• 

A penalty of 4'50 is incurred for failure to take out a still licence 
where such licence is required (/). 

1449. The premises of the licensee must be open at any hour of 
the day or night to the inspection of an officer of customs and 
excise, who may examine any still kept thereon (y). 

1450. A licence is not required to be taken out for stills used at 
alkali works for which a certificate of registxation granted by the 
Local Government Boaid is in force (ft); and the Commissioners of 
Customs and Excise may make regulations permitting the use 
without licence of stills for experiments in chemistry, or in the 
manufacture of articles other than spirits or spirit mixtures (a). 


(n) Finance (1909-10) Act. 1910 (10 Edw 7, c 8), s 50 (3) Foi the 
penalty, see p 670, ante 

(b) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Soiled. I, C, Pio- 
visions applicable to Rotailois' Licences, General, 1; .Provisions applicable 
to Retailers’ Off-Licences, 2 It is not necessary mat the sale sbobld be 
in a reputed quart bottle , see Fairclouqh v Roberts (1890), 24 Q B D 350. 

(c) Finance (1909-10) Act, 1910 (10 Edw 7, e 8), s 49 

(d) Still Licences Act, 1846 (9 & 10 Viet c 90), s I; Finance (1909-10) 
Act, 1910 (10 Edw 7, c 8), s 84 (3) The rate of duty is 10s A licence 
at a proportionate part of the dutv may bo obtained by a beginner accoidiug 
to the quarter of the year in which it is taken out (Excise Licences Act, 
1826 (6 Geo 4, o 81), s 17) 

(e) Still Licences Act, 1846 (9 & 10 Viet c 90), s 2 It may be sus¬ 
pended or revoked by the Commissioness of Customs and Excise during 
its currency if the holder is convicted of an offence m lelation to methylated 
spirits (Customs and Inland Revenue Act, 1890 (53 & 54 Viet o 8), s 33 (2); 
see pp 639 et seq , ante). A still found in the possession of an unlicensed 
person other than a maker oi stills is liable to ioiieiture (Still Licences 
Act. 1846 (9 & 10 Viet c 90), s. 4) 

(f) Ibid 

(a) Revenue (No 2) Act, 1861 (24 & 25 Viet c 91), s 23. 

(A) Under the Alkali, etc Works Regulation Act, 1881 (44 & 45 Viet, 
c 37) (Sidgwiek v. Sunderland Oas Co (1893), 5th June, unreported), and 
see title Public Health aniJ Local Administration, Vol XX4II., pp 411 
eteeq. 

(i) Still Licences Act, 1846 (9 & 10 Viet c 90), b 4. Exemption is 
allowed in respect of stills used in the distillation of tar or tar products, 
provided no spirit mixtures axe used or produced on the premises and the 

z 2 
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Sub-Sect. 22.—“ Sweets ” Dealers ( Wholesale ), 

1451. A person who sells “sweets ”(j) or made wines, mead or f 
metheglin in quantities of or exceeding 2 gillons or one dozen 
reputed quart bottles at one time to any person must take out a 
licence as a wholesale dealer in sweets ( k ). 

Any person who deals wholesale in sweets without having in force 
the licence required for the purpose is liable to an excise penalty of 
.£ 100 (/). 

1452. The licence is granted at a fixed rate (/a) inespective of the 
value of the premises, and expires on the BOth June next following 
the date of issue (n). 

•1453. A licensed sweets manufacturer may, without further 
licence, sell in wholesale quantities at his factory sweets the produce 
of his factory, or he may by himself or an agent soil such sweets 
elsewhero if they are supplied direct to the purchaser from the 
factory (o). A licensed wine dealer may also without further licence 
sell sweets in wholesale quantities (o). The holder of a university 
wine permit may sell sweets without licence (p), and so may a free 
vintner within the local limits of his pavilege and provided he 
makes entry of the promises on which he sells (q). 

1454. A dealer in sweets for sale must not—(1) mix for sale any 
foreign wine with any British wine; oi (2) sell or expose for sale any 
British wine containing more than 15 poi cent, of foreign wine; or 

exemption is registered with the local officer of customs and excise , and 
to juoto'iaors of chemistry and analytical chemists in respect of stills used 
by them in the bond fide exemse oi thou profession, provided they cany 
on no tiade or business winch involves the manufacture irom oi with 
spirit of any article for sale The official light to enter upon and inspect 
the promises on winch the still is allowed to be Kept is reserved in these 
cases (Orders of the Commissioners, made undci tlnd ) 

(?) The term “ sweets ’’ means any liquor made Iroin fruit and sugar or 
from fruit or sugar mixed with any other material, which has undergone 
a process of fermentation m the couise of manufacture (Finance (19011-10) 
Act, 1910 (10 Edw. 7, c 8), s. 52). 

(fc) Finance (1909-10) Act, 1910 (10 Edw 7, e 8), Sched. I , B The 
licence doos not authorise sale in retail quantities, and Hee title 
Intoxicating Liquors. Vol. XVIII., pp 11, 12. 

(i) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 50 (2) 

(m) The yearly rate at present m force ir £5 5s. A licence at a piopor- 
tionate part of the whole duty may be obtained by a beginner (Excise 
Licences Act, 1825 (6 Geo 4, c. 81), s. 18, as amended by the Finance 
Act, 1911 (1 & 2 Geo. 5, c 48), l s 8) Where a licence to retail sweets 
is also taken out by the dealer for the same premises a reduction of 50 per 
cent, is allowed in the amonnt payable on the wholesale licence, provided 
ih at the sum payable on both is not less than the total amount payable 
on the wholesale dealer’s alone (Finance (1909-10) Act, 1910 (10 lidw. 7, 
c 8), Sched. I., B, Provisions applicable to Wholesale Dealers’ Licences, 4) 

(«) Ibid., s. 49. No excise entry is required to be made of a wholesale 
fiwoets dealer’s premises 

(o) Ibvl , Sched. I., B, Provisions applicable to Wholesale Dealers’ 
Licencos, 2, 3. 

(p) Roberts v. Tvsinvng (1909), 101 L. T. 41. 

(q) Revenue Act, 1862 (25 & 26 Viet. c. 22), a. 16; and see title 
Intoxicating Liquors, Vol. XVIII., pp. 9, 10. 
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(8) sell or expose for sale any British wine to which spirits have 
.been added for any other purpose than to fortify the wine ( r). 

Sub-Sect 23.—“ Sweets ” Retailers. 

(1.) “ On ” Licence * 
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1455. A sweets retailer's on-licence is granted at a rate depending Nature of 
on the annual value of the licensed premises, and authorises sales for ll(ence - 
consumption eithoi on or off the premises in any quantity less than • 

2 gallons or one dozen reputed quarts at any one time to one 
person ( s ). 

The applicant must hold a justices’ licence (/). 

The licence expires on the 30th September next following the 
date of issue («). 


1456. Any person who sella sweets by retail without having in Penalty for 
force the necessary licence is liable to an excise penalty of E50, or 

treble the amount of duty, at the election ot the Commissioners (a), lienee 

1457. The holder of a spirit retailer’s or wine retailer’s on-licence Sales per- 
may without further licence sell sweets by retail for consumption ™ Itte<J under 
either on or off the premises ( b ). 

1458 A swoets retailer is subject to the same restrictions as to Bostnctiom 
mixing and selling British and foreign wines as a sweets dealer (c). on tnlxm K 


(u ) “ Off” Licences 

1459. A sweets retailer’s off-licence authorises the sale by retail Nature of 
for consumption off the premises only of sweets or made wines (< i ), Uccnce - 


(j) Regulations of the Commissioners dated 8tli March, 1912, made 
under the Finance Act, 1911 (1 & 2 Geo 5, c 48), s. 10 
(s) The rate at present ip force is :~ 

£ s. d. 

For premises of an annual value undei £30 . '. 2 5 *0 

£30 and under £50 . . . 3 0 0 

£50 , £100 . . 4 10 0 

£100 and over . ..600 

(Finance (1909-10) Act, 1910 (10 Kdw 7, c 8), Sclied 1 C, 
applying halt the duttes specified in ibid . scale 4 ; and see ibid , Provisions 
applicable to Retailers’ Licences, General, 1, Provisions applicable to 
Retailers’ On Licences, 1, and see title Intoxicating Liquors, Vol. 
XV11L, pp 13, 14) An abatement is allowed from these rates of one- 
seventh in the case of a six-day or eajly closing licence, and of two- 
sevenths in the ease of a six-day and eaily losing licence (Licensing 
(Consolidation) Act, 1910 (10 Edw 7 & 1 Geo. 5, c 24), s. 60); and see 
title Intoxicating Liquors. Vol. XVIll, pp 91, 92. A beginner may 
obtain a licence at a proportionate part of the yeai’s duty according to 
the proportion which the period for which the licence will be in force 
bears to a whole year (Finance Act, 1911 (1 & r 2 Geo 5, c. 48), s. 8) 

(f) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, o. 24), 
ss. 1, 110. 

(u\ Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 49 (2) 

{a) Ibid., s. 50 (3) • • 

(6) Ibid, Sched. I, C, Piovisions applicable to Retailers’ Licences, 1, 
4; and see title Intoxicating Liquors, Vol XV] II, pp. 13,14. 

(c) Regulations of the Commissioners, dated the 8th March, 1912 ; see 
p. 676, ante. 

(d) For the definition of ‘ sweets” see note (j), p. 676, ante Duly 
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mead or mefchegtfo ( e ). The applicant for a licence must be the 
holder of a justices’ licence to sell sweets by retail (/). * 

1460. The unlicensed sale of sweets for consumption off the 
premises involves an excise penalty of £50 or treble the amount of 
the full duty, at fcho election of the Commissioners (g). 

1461. The licence duty is a fixed sum irrespective of the value of 
the premises (ft), and the licence expires on the SOfch September 
annually, except when it is held in combination with a wholesale 
sweets dealer’s licence for the sa ne premises, in winch case both 
licences expire on the 30th June (i 

.1462. A spirit retailer’s on-licence and a wine lelailer's on-licence 
or off-licence authorise also the sale of sweets by retail for 
consumption off the premises (A). 

Sub-Sect 2d - Tobauo Sdlets . 

1463 A dealer in tobacco ( l) or snuff must take out an annual 
licence at the current rate for the premises in winch he sells 
tobacco (to). 

1464. The licence may be takeu out in respect of a shop or 
other place of business, and for a railway carriage, tramway car, or 

qualified chemists and druggists are allowed by the (’omimssioneis to spII 
without either a sweets or a Wine licence, oiange quinine whip and othei 
medicinal preparations which are prepared accoidmg to the ducctions ot 
the British l’haimacopaua, it the bottles are labelled to show fioin the dose 
that the preparation is to be used as a medicine and not as a beverage, 
and see title Intoxic iting Liquors, Vol XVII1, p 16 As to the 
exemptions of free vintners and holders of university wine peimits, see 
p. 670. ante. 

(e) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), Sched 1., C, 
Pi ovisions applicable to Retaileis’ Off-Licences, 1 

(f) Licensing (Consolidation) Act, 1910 (10 Edw 7 & 1 Geo 5, c. 24), 
a 1 As to the grant 'of justices’ licences, see title Intoxicating Liquors, 
Vol XVIll.pp 21 cf seq 

(q) Finance (1909-10) Ad, 1910(10 Edw 7. c 8).s 50(3) 

(h) The present annual rate is £2 (Finance (1909-10) Act. ,1910(10 Edw 7. 
c 8), Sehed 1., O) A licence may be obtained by a beginner at a propor¬ 
tionate part of the whole rate according to the proportion which the period 
for which the licence will bo in force bears to a whole year (Excise 
Licences Act, 1825 (6 Geo. 4, c. 81), s 18, as amended by the Finance 
Act, 1911 (1 & 2 Geo. 5, c. 48), s 8). 

(i) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 49(2) 

{ k) Ibid, Sched. I., C, Piovisions applicable to Retailers’ Licences, 
General, 4 ; Provisions applicable to Retailers’ On-Licences, 1. As to the 
exemptions of free vintners and holders of university wme permits, see 
p 676, ante . 

(l) As to customs duties on tobacco, see p 607, ante As to excise 
duties on home-giown tobacco, see p. 626, ante . As to licences to tobacco 
manufacturers, see p. 645, ante . 

(m) Excise Licenses Act, 1825 (6 Geo 4, c. 81), s 2 . Excise Act, 1840 
(3 & 1 Viet. c. 17), s. 1, The present late is 5s. 3d A licence at a propor¬ 
tionate, part of the year’s duty may be obtained by a beginner, except 
where the licence is for a railway carnage, tramway car, or omnibus, when 
the full duty must be paid irrespective of the date when it is taken out 
(Excite Licences Act, 1825 (6 Geo, 4, c. 81), s. 18, Revenue Act, 1884 
(47 & 48 Viet. c. 62h s. 12 (3); Finauce Act, 1897 (60 & 61 Viet e. 24), 
8,6(1))., 
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omnibus, or tot automatic machines set up at railway, station* or 
other places (»); but no one may hawk tobacco (o). 

* The licence authorises the sale in any quantities of manu¬ 
factured tobacco or of snuff upon which the full duties of customs 
or excise have been paid (p). 

The licence expires on the 5th July annually, except where it is 
held for premises licensed for the sale by retail of intoxicating 
liquors, in which case it expires on the date of expiration of tho 
liquor licence ( q ). 


Sxot. 3 . ' 

ItittdUCes 
ttf Citron 
Tradeor 
Business. 




1465 . Any person who sells tobacco or snuff without having m Penalty for 

force the necessary licence is liable to a penalty of £50(r), outhwoM** 

1466 . No excise entry of a tobacco dealer’s premises ls required, Entry of 
except in the case of a manufacturer who deals in tobacco in premises 
premises adjoining his manufactory, where the piomises used for 
dealing must be entered with the factory (s). 


1467 . An officer of customs and excise may go upon tho premises powers of 
of a tobacco dealer at anytime and take samples of the stock on ,,xu8 ° offic, ‘ r 
payment for them at the wholesale maiket rate (a); and he may 
seize any prohibited materials, adulterants or smuggled goods in 
the possession of the dealer (6). 


(») Revenue Act, 1884 (47 & 48 Viet c 62), s 12; Finance Act, 1897 
(60 & 61 Viet c 24), a 6 Whcie a peieon takes out a tobacco dealer’s 
licence for automatic machines at a railway station or other publio place, 
this is regarded as covering any number of machines he may erect at that 
place; but more than one peison may hold licences for such machines at 
the same public place 

( o) Tobacco Act, 1842 (5 & 6 Viet c 93), s 13. A person found hawking 
may be anested by any officer of customs and excise (tbtd ); and see 
title Markets and Fairs, Vol XX , p 56, note (k). 

( p ) A dealer may not, however, sell or expose tor sale sweetened tobacco 
which is not enclosed in excise labels (Manufactured Tobacco Act,. 1863 
(26 & 27 Yict c 7), s 6) Labels must be obliterated by tho vendor 
(t bid, s 8): and, as to such labels, see p 619, ante 

( q) Excise Licences Act, 1825 (6 Geo 4, c 81), s 16; Revenue Act, 
1889 (52 & 53 Viet c 42), s 23 Retail licences for the sale of intoxicating 
liquors expire on the 30th September annually, except when held in 
conjunction with a wholesale dealer’s licence for the sale of the same 
liquor, when they expire on the 30th June; see title Intoxicating 
Liquors, Vol XVIII, p 20 

(r) Excise Licences Act, 1825 (6 Geo. 4, o. 81), s 26 

(s) Revenue Act, 1867 (30 & 31 Viet. c» 90), s. 8 ; as to such entry, see 
the provisions lelatmg to manufactuiers, p. 645, ante 

(a) Tobacco Act, 1840 (3 & 4 Viet. c. 18), s 3; Revenuo Act, 1867 
(30&31Vict c 90), s 10. If on analysis of a sample thus taken it is lound 
to be in any manner adulterated, a penalty of £20U is incurred ; oi, if it 
is fqund to contain more than 32 per cent of moisture or a greater 
proportion of oil than 4 per cent, a penalty ot £50 is inourred and tho 
goods are forfeited (Tobacco Act, 1842 (5 & 6 Viet c 93), s 3; Customs 
and Inland Revenue Act, 1879 (42 & 43 Viet. c. 21), b. 27; Customs 
and Inland Revenue Act, 1887 (50 & 61 Viet. c. 15), s. 4; Finance Act, 
1904 (4 Edw. 7, c. 7), s. 3 ; Oil in Tobacco Act, 1900 (63 & 64 Viet, c 35). 
s. 1), A dealer is liable to the penalty for having adulterated tobacco m 
bis possession even where he was not aware of the adulteration (R. v, 
Woodrow (1846). 15 M. & W 404), 

(5) Tobacco Act, 1842 (5 & 6 Viet. e. 93), ss 4, 5. On a charge of 
having prohibited materials in his possession, it is not necessary to prove 
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146$. A tobacco manufacturer (c) is not required to take out a 
dealer’s licence in respect of the sale by him at his entered premisos^ 
of tobacco produced at his factory ( d ). The holder of a passenger 
vessel licence ( e ) may also, without further licence, sell tobacco on 
the vessel to the persons to whom, under his licence, he is entitled 
to sell intoxicating liquors (/); and no licence is required for the 
sale in a duty-fiee warehouse of imported tobacco, provided that the 
quantity sold at one time is not less than an entire package of the 
tobacco as liupoited ( 7 ). 

Sub-Sect 25.— TFoie Dealert ( Wholesale ). 

1469. Every person who sells foreign wine (h) in any quantity not 
less than 2 gallons or one dozen reputed quart bottles at any one 
time to one peison must take out a wholesale wine dealer’s licence 
for his premises ( 1 ). 

The licence, for which no justices’ licence need be held (k), 
authorises the sale also of British wines, sweets, mead or metheglin 
in wholesale quantities for consumption oil the piemiseB. It is 
granted at a fixed sum irrespective ot the value of the premises ( l), 
and expires on the 30th June annually (w) 

against the dealer that he intended to mix them with the tobacco 
(Lockwood v A 0 (1842), 10 M te W 464, Ex Ch ) 

(c) As to tobacco matiufaotureis, see pp 645 et teq , ante 

(d) Seep 647, ante There is no corresponding privilege of selling home- 
grown tobacco grown or cured by himself given expressly by law to a 
licensed grower or curer, but it is submitted that this would not prevent 
the Commissionss granting such a pnvilege by regulation, see Stat. 
R. & 0.1911, p 427,i 6 

(e) As to such licences, see p 663, ante 

(f) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), Sched I., D, 
Provisions applicable to Passenger Vessel Licences, 2; and see title 
Intoxicating Liquors, Vol XVIII, p 105 

( g ) Excise Licences Act, 1825 (6 Geo. 4, c 81), s. 12, and, as to imported 
tobacco, see p 607, ante 

(h) 'As to the meaning of “wine,” and as to the articles comprised 
under the term “ srveets,” see title Intoxicaiing Liquors, Vol XVIII, 
p 7 Any liquor sold or offered for sale as toicign wine, or under a name 
by which any foieign wine is geneially known, is held as against the seller 
to be foreign wme (Refreshment Houses Act, 1860 (23 & 24 Viet 0 . 27), 
s. 21; Richards v Banks (1887), 58 L. T 634) Any fermented liquor 
containing more than 40 per cent of proof spirit is taken to be spirits 
(Refreshment Houses Act, 1860 (23 & 24 Viet, c 27), s 21) 

(t) Finance (1909-10) Act, 1910(10 Edw. 7,c 8), Sched. I, B, Provisions 
applicable to Wholesale Dealers’. Licences, 1; and see title Intoxicating 
Liquors, Vol, XVIII., pp 11, 12 Where a foreigner has no office or 
place of residence within this country, a wholesale dealer’s licence is issued 
to him for his address abroad This licence authorises him to solicit, take, or 
receive orders for the sale of wme through bond fide travellers in England 

(fc) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & I Geo. 5, c. 24), 
b ill, • 

(l) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Sched. I., B, 
Provisions applicable to Wholesale Dealers’ Licences, 3. The rate at 

i iresent in force is £10 10s; but if the holder of the licence also holds a 
ioence to fetail wine, the duty payable on*the dealer’s licence may be 
reduced by 50 per cent, provided that the total sum payable ou both is 
not less than £10 10«. (ibid , 4). A beginner may obtain a licence at a 
proportionate part of the whole year’s duty, according to the part ot the 
year still to run (Finance Act, 1911 (1 & 2 Geo 5, c. 48), s. 8). 

{») Finance 1 1909-10) Act, 1910 (10 Edw. 7 c. 8), s. 49 (2). 
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1470. Any person who deals in foreign wine without having in 
force the necessary licence is liable to an excise penalty of £100 («). 

’ 1471. The applicant is not required to make entry of his place of 

business with the excise authorities, unless he abo sella spirits on the 
same premises or on premises not more than 500 yards distant ( o). 

1472. A wine dealer must not mix for sale any foreign wino with 
any British wine, or sell or offer for sale any British wine which 
contains more than 15 per cent, of foreign wine, or sell or offer for 
sale any Bntish wine to which spirits have been added for any 
other purpose than to fortify it (p). 

1473. A licence is not required for the sale of foreign wine in 
bond in quantities of not less than 100 gallons at one tune to the 
same person and in the casks m which imported (q). A free vintner 
of the city of London may also sell wine m wholesale quantities 
without taking out an excise licence (?). Nor need an excise licence 
be taken out by a person holding a licence to sell wine granted by 
the corporation of the city of Oxford as repi esenting the chancellor 
or vice-chancellor of the University of Oxtoid(s), or a licence granted 
by the chancellor, masters, and scholars of the Umveisity of 
Cambndge, oi a liceneo granted by the mayor or burgesses of the 
borough of St Albans (t). 

Sub-Sect 26 — I) me Ilf (alien 
(i ) “ On " [menus 

1474. Eveiy person other than the lioldei of a spirit retailer’s 
on-licence who wishes to retail wme for consumption either on or 
off the premises must lake out a wme retailei’s on-licence (a). 

The applicant must hold a justices’ licence(r), and must have 
made entry with the local officer of customs and excise of the pre¬ 
mises for which the licence is to be issued (o). lie must also be a 
person who is not disqualified to hold a wine licence (b). 

(n) Finance (1909-10) Act, 1910 (10 Edw 7, c 8 >), s 50 (2). 

(o) Excise Act, 1835 (5 & 0 Will 4, c 39), ks 3, 4 

(p) Regulations ot the Conimiawoneis dated 8 tli March, 1912 

( 5 ) Excise Licences Act, 1825 (6 Geo 4, c. 81), a 12 , Revenue Act, 1867 
(30 & 31 Viet c 90), a 17 

(r) Excise Licences Act, 1825 (6 Geo 4, c 81). a 30; Wells v Atten- 
boiough (1871), 24 L T 312 The right to sell wme without licence is 
confined to vmtners who have obtained their positions by patrimony 01 
servitude, and is limited to London and the other towns defined in the 
charter of the Vinters’ Company, and see title Intoxicating Liquors, 
Vol XVIII., pp. 9, 10 A vintner m&y sell only at one set of premises, 
of which he is lequired to make entry with the local officer of customs 
and excise (Revenue Act, 1862 (25 & 26 Viet c. 22 ), a 16). 

(«) See Oxford Corporation Act, 1890 (53 & 54 Viet. c. ccxxiii.), s. 119. 

(t) Excise Licences Act, 1825 (6 Geo 4, c. 81), s. 30. 

•(«) Finance (1909-10) Act, 1910(10 Edw 7, c. 8 ), a 43, and Sohed. C. 
The licence also authorises the sale of sweets or made wines in letail 
quantities (t&id., Provisions applicable to Retailers’ Licences, 4); and see 
title Intoxicating Liquors, Vol. XVIII, pp. 13,14. 

(v) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geq 5, 0 .24), s I. 
As to justices’ licences, see title Intoxicating Liquors, Vol, XVIII., 
pp. 21 et eeq . 

(a) Refreshment Houses Act, 1860 (28 & 24 Viet. c. 27), s. 23. As to 
excise entry, see p. 810, ante . 

(5) A person who has been convicted oi felony or ot idling spirits without 
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1475. The rate of duty chargeable depends upon the annual 
value of the licensed premises(o). 

The licence expires on the 30th September next following the* 
date of issue, except when held by the holder of a wholesale dealer s 
licence, whan it expires on the 80th June (d). 

1476. A penalty of £50, or treble the full licence duty, at the 
election of the (bmmissioners, is incurred by anyone selling wine 
by retail without the necessary licence (<•) 

1477. A wine retailer is under the same restuctions aB to mixing 
foreign with .British wine and aB to selling wines so mixed as a 
wine dealer (/). 

1478. A licence need not be taken out by a freeman of the Free 
Vintners' Company ot the City of London for the sale of wine in one 
sot of premibes of which he has made entry with the propel oflicer 
of customs and excise, and which is within the area to which the 
company's chartei extends (</). 


(ii.) “ Off" licences. 

Who must 1479. Every person ( h) desirous of selling wine by retail for 
be licensed consumption off the premises only must take out a licence, the 


a licence ib disqualified to hold a licence to sell wine by retail (Refreshment 
Houses Act, I860 (23 & 24 Viet, c 27), s 22) and ior a list of persons dis¬ 
qualified to hold a licence to retail intoxicating liquors genet ally, see 
note (ij), p. 670, ante , and see title Inioxioaiing Liquors, Vol. XVIII, 
pp 54 et seq A licence granted to a disqualified poison ib void (It. v. 
Vine (1875), L. R 10 Q B. 105). 

(c) The scale at present m force is :— 

£ « d. 

Wheic the annual value of the pi onuses is undei 110 . 4 10 0 

£30 and under £50 . . . 6 0 0 

£50 „ £100 . . .0 0 0 

. £10!) and ovei . . . 12 0 0 

(Finance (1009-10) Act, 1910 (10 Edw. 7, c. 8), Sched I, C, scale 4) 
This duty is subject to a deduction ot one-seventh m the case oi a six- 
day or early-closing licence, and oi two-sevenths in the case of a six-day 
anii eatly-closmg licence (Licensing (Consolidation) Act, 1910 (10 Edw. 7 
As 1 Geo 5, c 24), s 60), see title Intoxicating Liquors, Vol. XVJI1, 
pp 91, 92 A licence may be obtained by a beginner at a propoitionate 
part of the year’s duty (Finance Act, 1911 (1 & 2 Geo 5, c 48), s. 8). 

(d) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 49 (2) 

(e) Ibid., s 50(3). 

(f) Regulations of the Commissioners dated 8th March, 1912; and see 
the text, supra. 

(g) Excise Licences Act, 1825 (6 Goo. 4, c. 81), s 3 ; Revenue Act, 1862 
(25 & 26 Viet c 22), s. 16. He is required to have obtained his freedom by 
palnmony or servitude; and see, furlhor, title Intoxicating Liquors. 
Vol XVIII., pp 9,10. Duly qualified chemists and druggists are allowbd, 
under the regulations of the Coiumissioiieis. to sell without licence bond 
fide medicated wines recognised by the British Pharmacopoeia; and see 
ibid., p 16 

(h) The hojder of a publican’s licence and the holder of a wine-retailer’s 
on-licence may sell without further licence wine by retail for consumption 
off the premises (Finance (1909-10) Act, 1910 (10 Edw. 7, e. 8), Sched. I., C, 
Provisions applicable to Retailers’ On-Licences, 1,2); and see title Intoxi¬ 
cating Liquors, Vol. XVIII, pp. 13,14. 
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duty upon which depends upon the annual value of the premises 
to be licensed (i). 

The applicant must hold a justices’ licence (k) and make entry 
with the local officer of customs and excise of the places m winch 
he intends to sell or store the liquors to be retailed (!). 

1480. The licence, whenever taken out, expires on tho 80th 
September next following, except when held by tho holder of 
a wholesale dealers wine licence, when it expires on the 
80th June(m). 

It authorises the sale of sweets or made wines as well as foreign 
wine (m). Foreign wiue may not be sold in open vessels or m any 
quantity less than one reputed pint bottle ( o ). Neither foreign wine 
nor sweets may be sold m quantities of 2 gallons or one dozen 
reputed quarts or upwards at any one time to one person (p). 

1481. Any person who sells wine by retail for consumption off 
the premises, without having in foiee the necessary licence, is 
liable to an excise penalty of £50, or to treble the licence duty, at 
the election of the Commissioners^ - ) 

1482. A free vintner may sell wine by retail for consumption off 
the premises without taking out a licence (r). 


(t) Tlie rate at present in force is:— 

£ a. d. 

For premises ot an annual value not exceeding £20 . 2 10 0 

Exceeding £20 but not exceeding £30 . .3 0 0 

£30 . „ £50 . . 3 10 0 

£50 „ „ £75 . . 4 0 ,0 

£75 „ £100 . . 4 10 0 

£100 „ £250 . .5 0 0 

£250 „ „ £500 . .7 0 0 

£500 . .’ . . . 10 0 0 

(Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), Sched. I., C, scale 7). When 
held in conjunction with a wholesale wine-dealer’s licence a reduction may 
be allowed m the whole duty payable on both ; see note (l), p. 680, mte 
A licence at a proportionate part of the year’s duty may be granted to 
a beginner (Excise Licences Act, 1825 (6 Geo. 4, c 81), s 18, as amended 
by the Finance Act, 1911 (1 & 2 Geo. 6, c. 48), s. 8); and see title 
Intoxicating Liquors, Vol. XYIIL, p. 18 

( k ) Licensing (Consolidation) Act, 1910 (10 Edw 7 & 1 Geo. 5, c. 24), 
si. As to justices’ licences, see title Intoxicating Liquors, Vol XYIIL, 
pp. 21 et 8eq. 

( l) Refreshment Houses Act, 1860 (23 & 24 Viet. c. 27), 8. 23 As to 
excise entry, see p 610, ante 

{m) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 49; and see title 
Intoxicating Liquors, Vol XVIII., p. 20 

(«) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), Sched. I, C, Pro¬ 
visions applicable to Retailers’ Licences, General, 4; and as to the 
meaning of the terms “ sweets,” “ wine,” and “ foreign wuie,” see title 
INTOXICATING LtQUORS, Vol XVIII , p 7. 

(o) Finance (1909-10) Act, 1910 (10 Edw. 7,c. 8), Sched. I.,C, Provisions 
applicable to Retailers’ 00-Licences, 3. 

(p) Ibid., Provisions applicable to Retailers’ Licences, 1; and see title 
Intoxicating Liquors, Vol XVIII, p. 16. 

(#) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 50 (3). 

(r) Excise Licences Act, 1825 (6 Geo. 4, c. 81), a. 30. As to the con¬ 
ditions under which he may sell, see note (r), p. 681. ante; and see title 
Inioxicating Liquors, Vol XV1IL, pp. 9,10. 
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Sect. 4 .—Local Taxation Licences. 

Sub-Sect. 1 .—In General {s). 

1483. The duties on licences to deal in game ( t ), to kill game (a), 
and for dogs (6), guns (c), carnages (including motor cars) (d), 
armorial bearings (e), and male seivants(/) are levied by the county 
councils throughout England and Wales (g). For this purpose 
each county council and its officers have had transferred to them 
within their county the poweis, duties, and liabilities of the Com¬ 
missioners of Inland Revenue and their officers, with the exception 
of the special privileges of the Crown as regards legal proceedings ( h), 
the power to prescribe forms of licence or exemption (i), the issuing 
of licences (A), and the summary powers of distraint or commitment 
for duties m arrear (l). 

1484. The council alono has power to institute legal proceedings 
for any offence in relation to the licences {m); and it may remit 
or mitigate fines, or stay legal proceedings (n). It can delegate to 
such of its officers as it may select the powers of officers of Inland 
Revenue to call for the production of licences, to inspect books, 
and to conduct proceedings m court (o). The council also grants 
exemptions from dog licence duty to persons entitled to claim 

(s) As to financial relations between the Exchequer and county 
councils, see title Local Government, Voi XIX, pp 350, 351 

(f) Bee p 656, ante 

(a) Bee p 694, post 

(b) Bee p 686, post 

(c) .See p 695, post 

(d) See p. 689, post. 

(e) See p 688, post. 

(f) See p 692, post. 

(a) The transfer to the councils took place by Order in Council dated 
19th October, 1908 (Stat R. & 0,1908, p 470), made under the Finance 
Act, 1908 (8 Edw. 7, c 16), s. 6 

(h) Order in Council clause I.; Finance Act, 1908 (8 Edw 7, c 16), 
s 6 (2)', applying the Local Government Act, 1888 (51 & 52 Viet c. 41), 
s 20 (4) (in,). As to such legal proceedings, see pp. 737 el seq., post. 

(i) Order in Council, clause II The tor ms in use at the date of the 
transfer are to he continued until the Treasury shall prescribe some other 
As to such forms, see p 627, ante. 

(k) See p. 545, ante 

( l ) Order in Council, clauses IV., XV. The summary powers are those 
conferred on the Commissioners by the Revenue Act, 1869 (32 & 33 Viet, 
c 14), s. 30; see p. 737, post The licences are issued at money order 
post offices 

(i») Order in Council, clause I But the police have also power to sue for 
penalties for offences against the Acts requiring licences to be taken out 
for dogs (Customs and Inland Revenue Act, 1878 (41 & 42 Viet c 15), 
s. 23); and see title Animals, Vol I, pp 403, 404; Police, Vol. XXII, 
P 477 

(n) Order m Council, clause I., embodying the Inland Revenue Regulation 
Act, 1890 (53 & 54 Viet c 21), s 35 (1) 

(o) (irder in Council, clause IX These are the powers conferred on officers 
of Inlaud Revenue by the Game Licences Act, J860 (23 & 24 Viet, o 90), 
s. 10 ; the Dcte Licences Act, 1867 (30 & 31 Viet. c. 5), s 9 , the Revenue 
Act, 1889 (32 & 33 Viet. c. 14), s 33 ; the Gun Licence Act, 1870 (33 & 34 
Viet c. 57), s 9; the Customs and Inland Revenue Act, 1878 (41 & 42 
Viet. e. IS), s 22; and the Pistols Act, 1903 (3 Edw. 7, c. 18), s. 3. 
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them; and may make Buch administrative arrangements generally 
for the exercise of its powers as it may think fifc(p). 

1485. The council must icpay ( q) or make any allowances due in 
respect of licence duty paid under the Revenue Act, 1869, s. 23 (r), 
and must make returns annually to the Local Government Hoard 
of all repayments made and penalties received by the council (s). 
The council must also keep the statutory registers of licences (t), 
and issue the periodical forms and notices inquired to be sent out in 
connection with the licences (a). 

1486. The licences taken out in respect of armorial bearings ( b ), 
carriages (including motor cars)(r), and male servants (d) am known 
as establishment licences 

Every person liable to pay establishment licence duty must, within 
twenty-one days fiom the date on which he first became liable, fill up 
an official foim of declaiation setting forth the particulars of Ins 
liability and deliver it at one of the offices authorised to issue the 
licences which he is liable to take out (c). 

1487. The licences aie obtainable at the money oulei post offices 
authorised by tho Postmaster-General to giant them (j). 

The holder of an establishment licence is requited, within a 
reasonable time after demand, to produce to an authorised officer 
of the county council the licence held by him, and to allow the 
officer to read and examine it (g). 

An establishment licence may during its currency be transfer) ed 

(p) Older in Council, clause XIII Ab to such exemptions, see Otic 
Animals, VoI I,p 404; and beqp 087 , post 

(q) Order m Council, clause VI As to repayments of licence duty 
generally, bco p 629, ante, 

( r) 32 & 33 Viet, c 14 

(g) Order in Council, clause VII 

\t) Ibid , clause XIV Tlicbe are required to be kept under the Game 
Licences Act, 1860 (23 & 24 Viet c 90), s 16 ; the Dog Licences Adt, 1867 
(30 & 31 Viet. c. 6), s 6; and the Gun Licence Act, 1870 (33 & 34 Viet, 
c. 67), s 6. 

(a) Order m Council, clause XVI. 

(b) See p 688, post 

(e) See p. 689, post 

(d) Revenue Act, 1869 (32 33 Viet c, 14), s 18 ; Customs and Inland 

Revenue Act, 1S88 (51 & 52 Viet. c. 8), 8. 4; Locomotives on Highways 
Act, 1896 (59 & 60 Viet, c 36), s. 8 ; Motor Car Act, 1903 (3 Edw 7, c 36), 
8. 12 ; Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 86 As to licences 
in respect of male seivanfc, see p 692, post 

(e) Revenue Act, 1869 (32 & 33 Viet c 14), s. 27 Wheie a licence is 
already held and liability continues, the declaration must be made and the 
licence taken out before the end of Jauuaiy of the year following that for 
wlych the licence was taken out. It is not necessary that the liability 
should continue for the period of twenty-one days (Spencer v. Sheerman 
(1871), 23 L T 873; compare It v (land (1867), 5 Macph. (Ct. of Sees.) 
288 ; Speak v Powell (1873), L. R. 9 Exch. 25 ; Wkdham v Moms (1905), 
93 L. T 813). One declaration only need be filled up by a peison fiavmg 
more than one establishment {A.-G. v McLem (1863), 1 H ft C. 750). 

(?) Finance Act, 1908 (8 Edw. 7, c. 16), s. 6; and Order in Council 
dated 19th October, 1908 (Stat R. & 0., 1908, p. 470, clause IV.) 

(g) Revenue Act, 1869 (32 & 33 Viet. c. 14); Order m Council, 
elause X. 


Sect, 4. 

Local 

Taxation 

Licences. 

Duties 
of county 
council 


Establish¬ 
ment licences 


Declaration 
by person 
liable to duty 


The Ucencis 
Prod uc! nm 


Transfer. 



686 

Shot, i 

{local 

Taxation 

Licences. 

Persons 

exempt. 


llepav tucnts 


Annual dog 
licence. 


Rbvbnue. 

lo the widow, or to the executors or administrators, or to the 
assignees in banluuptcy of the person licensed (ft). 

1488. The following persons are exempt from liability to make* 
any declaration or to take out establishment licences, namely 

(1) members of the Royal Family (?); (2) every representative Irish 
peer (ft) or Irish member of Parliament who is ordinarily resident in 
Ireland and who does not reside in Great Britain except during the 
session of Parliament and for forty days befoie and forty days after 
the session; and (8) persons ordmaiily resident in Ireland, and 
residing in Great Britain by order of the Loid-Lieutenant for the 
purpose of public business (l). The sheriff of any county, or mayor 
or other oflicer of any corpoiation or Royal burgh, is exempt from 
liability to take out an establishment licence in respect of any 
servants or carriages kept by him for the purposes of his office 
during his year of service (m). 

1489. When licence duty at a higher rate becomes due and is 
paid in respect of any carriage or armorial bearings by any peison 
who holds a licence, the duty paid on the licence held is repaid to 
him (ft). 

Sfb-Su i 2 t 

1490. Eveiy person who keeps (o) a dog of the age of six mouths 
or upwards^) is required to take out a dog licence annually(q). 
The licence whenever taken out (r) is granted only on payment of 
the full year’s duty, namely, 7s. 6d. for each dog, and expires on 
the 31st December of the year of issue (s). It is personal to the 
person in whose name it is granted; is not transferable ( t ), and 

(ft) Revenue Act, 1869 (32 & 33 Viet, c 14), s. 26 

(*) But male servants employed by the committee of a club which is 
subsidised by the Government are not in the service ot the Crown so as to 
make it unnecessary lor licence duty to be paid m respect of them ( London 
County Council v Houndle (1911), 106 L. T 211). 

(k) As to these peers, see title Parliament, Vol XXI, pp 626, 627. 

(l) Revenue Act, 1869 (32 & 33 Viet, c 14), s 19 (2) Such peer or 
Insh member of Parliament or person ordinarily resident m Ireland is 
not, however, exempt in respect of any subject-matter of duty employed, 
kept, or used by him m Great Bntain during his residence in Ireland 

(m) Ibid , s 19 (1), (2) The sheriff or mayor is not exempt from liability 
to furnish the declaration containing particulars of the carriages or servants 
kept or used by him during his year of office ( ibid , ss 19 (1), 20) 

(») Ibid., s. 23. This applies to the licences to be taken out on motor 
cars under the Finance (1909-10) Act, 1910 (10 Edw 7, c 8 ), as to which 
see note (1), p 690, pout 

(o) As to the person who is deemed to be the keeper of the dog, see 
title Animals, Vol I, pp. 403, 404 

(p) As to bmden of proof of age of the dog, see title Animals, Vol I., 
p. 404. As to proceedings, see title Game, Vol. XV , p 264 

( 7 ) Dog Licences Act, 1867 (30 & 31 Viet. c. C), ss 3, 10 , Customs and 
Inland Revenue Act, 1878 (41 & 42 Viet c 16), s. 17 As to the rognter 
of licences, see title Game, Vol XV , p 254 

(r) It takes effect only from the hour and minute of the day on which it 
was oaken out (Campbell v, Stranyeways (1877), 47 L J (m. c.) 6 ); and 
gee titles Animals, Vol. I., pp 403, 404; Game, Vol. XV.. pp 253, 254. 

(») Dog Lioepees Act, 1807 (30 & 31 Viet. 0 . 5), ss. 4, 5 

(t) It is the practice to allow a transfer of the licence granted to the 
master of a pack of hounds in respect of the pack to his successor In the 
mastership 
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entitles the licensee to keep any dog or any number of dogs not 
more than the number specified in the licence at any time during 
* its currency (a). 

The holder of a licence is required to produce it when requested 
to be read and examined by an officer of the county council of the 
county within which he keeps the dog (b) 

1491. A dog licence need not be taken out by a blind person in 
respect of a dog kept and used solely b) such person for his or her 
guidance (c), nor by the master of a duly licensed pack of hounds 
for whelps under the age of twelve months and never entoied or 
used with the pack (d). 

Exemption from dog licence duty may also be obtained for not 
more than two dogs by a fanner keeping them solely for tending 
sheep or cattle on a farm, or by a shepherd using the dogs in the 
exei cise of his calling or occupation. r I he occupies of an unenclosed 
sheep farm who owns a cei tain number (e) of sheep may obtain 
exemption in respect of a number of dogs and kept by him solely 
for tending sheep on the farm (/). 


(a) For the penalty for keeping a dog without a licence, or for keeping 
more than the licensed number of dogR, see Dog Licences Act, 1867 (30 
& 31 Viet c 6), s. 8; title Animals, Vol I. p. 403 On a conviction 
for a second or subsequent offence the justices may not mitigate the 
penalty to less than ouc-fouith (Murray v Thompson (1889), 22 Q B. L>. 
142); and as to iecovoiy of duties and penalties, see p. 737, post. 

(b) Dog Licences Act, 1867 (30 & 31 Viet. c. 6), s. 9; Finance Act, 
1908 (8 Kdw 7, c 16), s 6; and sec Order in Council, dated 19th October, 
1908, Stat. R & 0 ,1908, p 470, clause X He might, however, show 
that failure to pioduce was justifiable in the particular circumstances 
of the case (Pickard v Sears (1875), Times, 7th August) 

(c) Customs and Inland Revenue Act, 1878 (41 & 42 Viet, o 16). s. 21 

(d) Ibid, s 20 In this and the preceding case no certificate of 
exemption need be held 

(e) For these numbers, see title Animals, Vol. I„ p 404 

(/} Customs and Inland Revenue Act, 1878(41 & 42 Viet c. 15), s 22. 
In these cases a certificate of exemption must be held This certificate 
is granted by the proper officer of the county council, and expires on the 
31st December next iollowmg the date of issue (Customs and Inlaud 
Revenue Act, 1878 (41 & 42 Viet c 15),s 22; Finance Act, 1908 (8 Edw 7, 
o 16), s 6 , Stat R & 0,1908, p 470, clause XU I). The grant of the 
eeitificate requires the pievious consent of a petty sessional court (Dogs 
Act, 1906 (6 Edw 7, c 32), 8 5; Dogs Act Rules, 1906 (Stat R & O., 
1906, p. 144). Where a certificate of exemption is claimed by a farmer for 
two dogs, the justices are not entitled to refuse then consent to the grant 
of such certificate solely on the ground that only one dog is necessary for 
tending the stock on the farm (Johnson v IFiZwm, [1909J 2 KB. 497). 
But the county council has an absolute discretion to give or refuse a 
certificate of exemption (Graham v. Haig (1894), 68 J. P. 836; Phillips 
x. t Evms, [1896] 1 Q. B 305 ; Stat R. & O , 1908, p. 470, clause!.). The 

J iossession of the certificate does not exempt, unless the dog ib kept solely 
or the purpose of tending sheep and cattle (Mackenzie v Scott (1906), 
(K B. D ), 7th March, uurepoitod); but some evidence must be given to 
show that the dog for whidi the certificate is held was used otherwise than 
in tending shoep and cattle on the farm (James v. Nicholas (T886), 60 J P. 
262). An isolated instance of the use of the dog for catching rabbits with 
the knowledge of, but without encouragement on the part of, the owner 
would not be sufficient to destroy the exemption (Eqm v. Fhyde (1910), 
102 L. T. 745), and see, further, title Animals, Vol. i, p. 404, note (v),. 
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Bub-Sect 3.— Armortal Bearing). 

1492. Every person who wears or uses armorial bearings is* 
required to take out a licence annually, the rate of duty upon which 
depends upon whether the bearings are worn or uRed on a carriage, 
or are otherwise worn or used (g). The licence must be taken out 
whatever the character of the armorial bearings, and whether they 
are registered in the College of Arms or nyt (h). 

1493. Application for the licence must be made on an official 
form of declaration, and the duty must be paid within twenty-one 
days from the date when the applicant first became liable in the case 
of new licences, and within the month of January of each year in 
the case of renewals (i). 

1494. The licence, whenever taken out, can be granted only on 
payment of the-full year’s licence duty, and expires on the 31st 
December following (A). 

1495. Any person who wears or uses armorial bearings without 
having a licence in force, oi who wears or uses them otherwise than 
he is entitled by his licence to do, is liable to a penalty of £20 (/). 

1496. A licence need not be taken out by any person duly 
licensed by the pioper authority to keep or use a public stage or 
hackney carriage (»i) in lespect of any armorial bearings worn on 
such carriage; nor by any person who by right of office wears or 
uses any ot the arms or insignia of any member of the Royal 
Family or of any corporation or Royal burgh (n). A member of an 

(q) Revenue Act, 1860 (32 & 33 Viet c 14), s 18 Wlicie the aimonal 
beanngs aie used or worn on a carriage the rate of duty is £2 2s , wheie 
otherwise used or worn the late is £1 1* A licence taken out at tin; 
higher rate covers use of the armoual beanngs in any way, whethei on a 
eairiage or otherwise Any person who keens a carnage, whether owned or 
lined hy him, is deemed to weai or use any aiuioiial bearings painted, 
nutked, or otherwise worn on the carnage (ibid , s 19(14)) 

(ft) Ibid , s 19(13), Inland Ilevenue v ('owan (1896), 33 Sc L. If 564 
As to legislation of arms, see titles Name and Akms, Change of, 
Vol XXI., pp 353,354; Peerages and Liiumties, Vol XXII, pp 288, 
289 

(i) Revenue Act', 1869 (32 & 33 Viot c 14), ss 22, 27 This applies also 
whore a person liable to licence duty at the lower late becomes liable to 
take out a licence at the higher rate The lorm ot declaration upon which 
application is mado for the liceinjo may bo a genci.il one containing par¬ 
ticulars of other establishment licences or dog licences required hy the 
applicant; see p 685, ante 

(k) Revenue Act, 1869 (32 & 33 Viot c 14), s 18 As to trausfci ability 
of the licence during its currency, see p 685, ante 

( l ) Revenue Act, 1869 (32 6a 33 Viet c 14), s 27 

(m) Ibid, e 19(15); seep 691, post; and as to hackney caniages,‘see 
also title Street and Aerial Traffic 

(«) Revenue Act, 1869 (32 & 33 Viot o 14), s. 19 (1), (15) It is not the 
practice to require the individual members ot a club to take out a licence 
to use at the club any armoual beanngs tor the use of which the club is 
licensed, nor to require the other members of a family to pay licence duty 
for using the armorial beatings on paper, plate, or the like, where the head 
of the family holds a licence For exemptions trom establishment licence 
, duty generally, see pp. 685, 686, antk 
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incorporated society must, however, take out a licence if he wishes 
to use the arms of the society on his letter paper (o). 

Sub-Sect. 4 -Carnage* and Motor Cars 

1497. Every person who keeps (]>) a can mge {<() is required to take 
out a licence at the appropnate rate (6). Ix the carnage is let on 
hire for a period less than a year, the licence must he taken out by 
the owner; i£ for a year oi up wauls, by the hirer (<•). 

1498. Any person who keeps a carnage without being licensed, 
or who keeps a greater nuuibei of carnages than ho is nnthorised 
by licences held by him to keep, is liable to a penalty of l'20 (d) 

1499. The licence duty payable on a unnnge other than 'a 
hackney carnage (e), and not being a motor ( f), depends upon the 
number of wheels on the carriage and, in case it is not diawn oi 
propelled by mechanical power, upon the number of horses or mules 
by which it is drawn (</) 

(o) London County Council v Kish, [19I2| 1 K B 345, 

(p) The “keeping” m older to involve liability must be by Hie poison 
tor his own use or tor the puipose ot lotting on hue ( I)avey v Thompson 
(188f>), 34 W. It 411 , anil a cab piopnetoi who lias in reserve in his 
yard a number of spare cabs ready tor use and intended to be used does 
not “ keep ” them in tins sense until he begins to use them (London 
County Council v Fasrbank , [1911] 2 K B 32) 

(a) The term “ carnage ” includes a tiameai and a motor cai, but does 
not include a railway carnage (Customs and Inland Revenue Act, 1888 
(51 & 52 Viet c 8 ), s 4(1), Locomotives oil Highways Act, 1896 
(59 & 60 Viet c 36), s. 1), and see title Tham ways amj Light Rail¬ 
ways. A railway carnage for this purpose includes an electric tramcar 
innning along a public load on hues constructed under an order made 
under the Light Railways Act, 1896 (59 & 60 Viet c 48) (A -0. v. 
Yorkshire (Woollen JDistncl) Elects u, Tramways, Ltd, [1907J 2 KB. 
991) 

(b) Revenue Ait, 1869 (32 A 33 Viet c 14), s 18 * Customs and Inland 
Revenue Act, 1888 (51 A; 52 Viet e 8 ), s 4, Locomotives on Highways 
Act, 1896 (59 & 60 Viet c 36), s 8 , Finance (1909-10) Act, 1910 (10 
Edw 7, c 8 ), s 86 

( e) Customs and inland Revenue Act, 1875 (38 & 39 Viet c 23), s 11 . 
This applies where the carnage is let on a hue-pmehaso agreement, a 
light to resume possession on default in payment ot any instalments ot the 
puichase-money being leserved to the person letting on hire (Hashes v. 
Callow (1877), 2 (1 P D, 558) 

(d) Revenue Act, 1869 (32 &t 33 Viet c 14), s 27 

(e) For definition of “hackney carnage,” see pp 691, 692, post. 

(f ) For definition of moioi cai, see note (l), p 690. post. Motor bieycleB 
anu motor tncycles are liable to motor car duty (Finance (1909-10) Act, 
1910 (10 Edw. 7, c 8 ), s 86 (9), Sched. V , Part II). 

(a) Where the carnage has tour or moie wheels, and is fitted or adapted 
to pe drawn by two or moie horses or mules, oi drawn or propelled by 
mechanical poweT, the annual rate of duty is £2 2s., lor such a carnage 
if drawn by one horse or mule only, £1 Is , on a cariiage having less than 
four wheels, 15s (Customs and Inland Revenue Act, 1888 (51 & 52 Viet 
c 8 ), s 4). Liability to duty at the higher late is incurred if the carnage 
is fitted to be, though not ’jiroved to have been, diawn by two or more 
horses or mules (Flint v Miller (1891), June 5th, Q. B. D. (unreported)). 
Where a person commences to keep or use a carnage on or after the 1 st 
October in any year, he is entitled tp obtain a licence at half the usual 
duty (Customs and Inland Revenue Act, 1888 (51 & 52 Yict. o. 8), s, 4 (2))., 
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Revenue. 


Sect. 4 1500. No licence is required:— 

local (1) for a waggon or cart constructed or adapted for use and 
Taxation used solely for the conveyance of goods or burden in the course 
Licences. 0 f fc ra d e or husbandry, provided that the owner’s name and 
Exempted residence or place of business are legibly painted on it in letters at 
vehicles. least one inch in length (h ); 

(2) for a waggon or cart used foi conveying the owner or his 
family to or from any place of worship on Sunday or on Christmas 
Day or Good Friday or any day appointed for a public last or thanks¬ 
giving, provided such vehicle is otherwise non-taxable (t); 

(8) for any carnage by reason only of its use, without payment 
or piomise of payment, for the conveyance of electors to or from 
t]ie poll at an election ( k). 


Licence duty 
on motor cars, 
bicycles, and 
tricycles. 


1501. The licence duty upon motor cars weighing less than 8 tons 
unladen is assessed upon a scale lmsed ou the horse-power of the 
car. the unit of horse-power being calculated according to regulations 
made by the Treasury ( l). Licences for motor bicycles or tricycles 
are granted at a fixed rate (m). 


As to when a person commences to keep the carnage so as to become 
liable to pay duty, see London County Council v Fanbank, [1911] 
2 K B 32. 

(A) Customs and Inland Revenue Act, 1888 (51 & 52 Viet ’c. 8), s 4 (3). 
The vehicle in order to bo non-taxable must be ejusdem generis with a 
waggon (Danby v Hunter (1879), 5 Q B D 20) It must be mscnbed 
bctore use (Whitrow v Brown (1891), 56 J P 374); and it must be con¬ 
structed or adapted solely for use, and solely used, for the conveyance of 
goods or burden (2Z anworth v. Williams (1903), 67 J P. 315, iloote v. 
Lewis, [1906] 1 K. B 27; Strutt and Parker v. Clift, [1910] 1 K. B. 1, 
distinguishing Egan v. Floyde (1910), 102 L T. 745) Where the cart is 
non-taxable, it does not cease to be entitled to exemption if used 
occasionally by the owner to dnve his farm hands to and fiom their work 
(Latchford v Kelsey (1907), 96 L T. 620); nor from the mere fact that 
persons are dnven in it to market for the purpose of selling goods at such 
markej. ( Cook v. Hobbs, [1911] 1 K B. 14). The use of a pioperly inscribed 
vehicle for carrying circus accessories and performers in a parade is not a 
use “ in the course of trade or husbandry” (Speak v Powell (1873), L It 
9 Exch 25), nor is use by a traveller for the purpose of collecting debts 
and obtaining orders (IT7tt<7tam v Moms (1905) 70 J P 11), but a dog¬ 
cart fitted and used for carrying samples may be, if so found by tin* 
magistrate ( Collnian v. Stokes (1910), 103 L T. 592) 

(?) That is, when the waggon or cart is duly mscnbed and is otherwise 
used solely for the conveyance of burden in the course of husbandry 
(Customs and Inland Revenue Act, 1872 (35 & 36 Viet c. 20), s 6); see 
the text, supra. 

(k) Corrupt and Illegal Practices Prevention Act, 1883 (46 & 47 Viet 
c. 51), s. 14 (4); and see title Elections, Vol. XU , p 304. For general 
exemptions from establishment licence duty, see p. 086, ante. 

(l) The oar must be one propelled by mechanical power, must not be used 
for the purpose of drawing more than one vehicle, and the combined weight 
ot the car and vehicle unladen must not exceed 4 tons (Locomotives on 
Highways Act, 1896 (59 & 60 Viet c 36), s. 1; Motor Car Act, 1903 
(3 Edw. 7, o. 36), s. 20; Finance (1909-10) Act, 1910 (IQ Edw. 7, c. 8), 

66(1)); and see title Street and Aerial Traffic The Treasury 
having made regulations under the last-mentioned provision, the duty 
is to be calculated in accordance with these, whatever be the actual 


(to) For note (m), see next page. 
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1502. No licence is required for a motor fire engine or aiubu- seci < 

lance (n). Local 

f An officer of the Army Motor Reserve who uses a car kept by Taxation 
him for the purposes of the JReseivo for at least six days in any Licences, 
year may obtain an allowance in respect of the yearly duty Exempted 
payable on the car proportionate to the number of days in the year motors, 
for which the car was so used(o); and a duly qualified medical Allowances 
practitioner may obtain a licence for a motor car kept by him for 
the purpose of his piofession at half the usual rate (p). 

1503. A hackney carnage licence must be taken out annually Hackney 
in respect of every carriage Kept or used to stand or ply for hire, 

and for any carnage let for hire by a coach-builder or other 


horse-power of the car (London County Counnl v. Tumor fl911). 105 
L T. 380) The Treasury regulations provide that the horso-powei of any 
motor car deriving its motive power wholly from a steam or other engine 
worked by a cylinder or cylinders is to bo taken as. — (1) In the case of a 
single-oylinder engine, the hoise-power atti lbutablo to the cylinder of the 
engine, and in the case of an engine having two oi more cylinders, the sum 
of the horse-powers of the separate cyluideis The horse-power attributable 
to any cylinder is taken as pioportional to the square of the internal 
diameter of the cylinder calculated on the basis of 1 horse-power for every 
square mchos in the caso of a single-acting cylinder having a single 
piston, or for every li* square inches in the ease oi such a cylinder having 
two pistons, or for 1J square inches in the case oi a double-acting cylinder 
having a single piston (2) Where a motor car denves its motive power 
otheiwise than tioin an engine worked by a cylmdei or cylinders, it is to 
be deemed to be of a hoise-power exceeding 12, but not exceeding 15, 
provided that, where the motive power is denved in part from an engine 
worked by a cylinder or cylinders, the horse-power is not to be taken to be 
leBS than that attributable to such cylinder or cylinders. (3) Where, m 
consequence of exceptional design or construction of the engine, the horse¬ 
power calculated acooiding to these rules is substantially less than the 
actual horse-power, it is to be taken to be the Rame as that of a car of equal 
efficiency deriving its motive power from an ordinary cylinder engine 
A motor car of a weight exceeding 3 tons might be liable to carriage licence 
duty at the ordinary rate. * • 

(m) The rates of duty at present in force are 
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(Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched V, Part II) A 
licence may be obtained at half the appropriate rate where the car was 
first kept or used after the 1st October in any year (Customs and Inland 
Revenue Act, 1888 (51 & 52 Viet, c 8), s 4 (2)). As to '‘keeping,” 
see note (p), p 689, ante. For allowance or repayment of licence'duty, 
see p. 629, ante 

(®) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s. 86 (6). 

(o) Ibid., A. 86 (5). lie*is required to produce an officiabcertificate of 
the use. 

(p) Ibid., s. 86 (4). A certificate of the appropriate county council that 
the applicant is entitled to the allowance must be produced with the 
declaration when the licence is taken wit (Declaration Form 1 A). 
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person whose business it is to sell or let carriages for hire, pro¬ 
vided that the carriage is not let for a period of three months or 
more ( q). ( 

1504 . The duty payable on a hackney carriage is a fixed sum 
irrespective of the character of the carnage (>). 

In the case of a motor hackney carriage weighing unladen not 
less than 1 ton and not more than 8 tons, an additional duty is 
chargeable on it as a light locomotive ( s). 


Sub-Sect 5— Male Sen ante 

1505 . A male seivant’s licence must be taken out by every 
person who employs a male servant m any of the following 
capacities .—maitie tVhotel, house steward, master of the horse, 
groom ot the chambers, lalet de ehambie, butler, under-butler, 
clork of the kitchen, confectioner, cook, house porter, footman, page, 
waiter, coachman, groom, motor-car dnver, postilion, stable-boy, 
gardener, under-gardener, park-keeper, gamekeeper, under-game¬ 
keeper, huntsman, or whippet-m (t) 

(q) Customs and Inland Revenue Act, 1888 (r>l & 52 Viet c 8), s 4 
An omnibus running along a hied route, although not lined by any 
particular passenger, is a hackney carnage (Uickman v. Birch (1889), 
24 Q. B. D. 172), and see title Street and Aerial Traffic A carriage 
let for three months or more is chargeable with duty as an ordinary 
carnage or motor; see p 689, ante 

(r) The rate at present m loice is 154 When the carnage is first kept 
or used after the 1st October in any year, a licence is granted at half 
the yearly rate (Customs and Inland Kevenue Act, 1888 (51 & 52 Viet 
c 8), s 4) It is submitted that the licence at the icduced rate might be 
obtained where the carnage was kept before the 1st October in any yeai, 
piovided it was not also used prior to that date; see London County Council 
v Fairbanlc, [1911] 2 K B 32 

(«) Locomotives on Highways Act, 1896 (59 & 60 Viet. c 36), s 8; 
Finance (1909-10) Act, 1910(10 Edw 7,c 8),s 86(3) This duty is charged 
at the *f olio wing rate *— 

£ s. d. 

"Where the weight exceeds 1 ton but does not exceed 
2 tons unladen 2 2 0 

Exceeds 2 tons unladen 3 3 0 

The full duty for the year must be paid for the light locomotive, no matter 
when the, licence is taken out The Local Government Board having, by 
regulations (Stat R. & O., 19U4, p 522) dealing with the use of motor 
cars on highways, provided that, subject to the conditions laid down m 
the Order, a motor car might be used on a highway if the weight ot the cai 
unladen does not exceed 5 tons, or, with the weight of any unladen vehicle 
drawn by it, 6$ tons, the additional light locomotive duty has, since the 
coming into force of the regulations been levied on cars not exceeding 
5 tons weight unladen. It is difficult to see what is the legal justification 
for this impost on cars between the weights of 3 tons and 5 tons. 

(<) Revenue Act, 1869 (32 &, 33 Viet c 14), ss 18, 19 (3), Motor Car 
Act, 1903 (3 Edw 7, c 36), s. 13 The employment, to involve liability 
to pay the licence duty, must be in one of the enumerated capacities 
(Wlnt^ley v Bums, [1908] 1 K. B. 705) The person who furnishes a male 
servant on ipre is regarded as the employer oHhe servant (Revenue Act, 
1869 (32 & 33 Viet c 14), s 19 (4)). The occasional or partial use in a 
taxable capacity of a male servant ordinarily employed in a non-taxable 
capacity docs not involve liability to pay licence duty (Customs and 
Inland Revenue Act, 1878 (39 &*40 Viet. o. 16), s. 6; Yelland v. 
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1506 . Any person employing a male servant without a licence, 
or employing a greater number of male servants than he is 
authorised by any licence held by him to employ, is liable to a 
penalty of £20 (it). 

1507 The licence covers the employment, by the person to 
whom it was granted, at any time during its currency, of a number 
of male servants not exceeding the number for which it was takon 
out (a); and, whenever issued, it is granted only on payment of the 
full duty foi the year and expires on the 81st December following (b). 

1508 . A male servant's licence is not required to be taken out 
by— 

(1) Officers m the Army or Navy, in respect of any soldiers or 
sailors employed by thorn in accordance with the regulations of 
His Majesty’s Servieo(c); 

(2) Hotel keepei s, publicans and refreshment house keepers, in 
respect of any servants wholly employed by them in the course of 
their business (d) ; 

Wilder (1885), 53 L. T. 912: IJelsby v. Wintle (1895), 59 J P. 309; 
Bedford {Duke) v London County Council (1911), 104 L T 889); but 
if the servant was bond fide employed in both capacities, a licence 
must be taken out (Yellnnd v Vincent (1883), 47 J. P 230). Where a 
male servant is employed for a portion only of each day and does not 
tesido in his employer’s house, no licence need be taken out, unless the 
portion during which ho is employed is a substantial one (Customs 
and Inland Revenue Act, 1876 (39 & 40 Viet c. 16), s 5; Schulse v 
Steele (1890), 27 Sc. L. R 636; see Bedford (Duke) v. London County 
Council, supra, Braddell v Baker (1911), 27 T. L. R 182). In a 
case not coming within the exemption, employment in one of the 
enumerated capacities for a penod, however short, makes a licence 
necessary ( Spencer v. Sheermm (1871), 23 L. T. 873). The term “ male 
servant’’ does not include an apprentice employed under a bond fide contract 
of apprenticeship, whatever be the nature of his duties ( Horan v. Hay hoe, 
[1904] 1 K B. 288); and men employed to work m a garden, and found 
by the justices to be labomers, are not taxable as under-gardeners ( Dillon 
v Bath (Marquis) (1899), 81 L T. 186 ; Bedford (Duke) v. London Cotmty 
Council, supra). A “ jobbing gardener ” is not a t&xable male servant 
(Biaddell v. Baker, supra) Three dnvers employed by a carman under 
contract with a local education authority to dnve defective children from 
their homes to provided schools have been held not to be “ coachmen ” 
within the Act (London County Counml v. Allen (1912), 29 T. L. R. 30). 
The steward of a club may be taxable as the male servant of the committee 
of the club, although he is himself a member of the club (Solomon v. 
Cropper (1898), 79 L. T. 301) The committee of a club are liable for male 
servant’s licence duty on male cooks employed at the club, although the 
club is subsidised by the Government (Lyndon County Council v. Houndle 
(1911), 105 L. T 211). 

(u) Revenue Act, 1869 (32 & 33 Viet. c. 14), s 27 

(a) For transferability of the licence, see pp 685, 686, ante. 

(b) Revenue Act, 1869 (32 & 33 Viet o 14), a. 18. The rate of duty at 
present in force is 15s 

(of Ibid., s 19 (5). 

(d) Customs and Inland Revenue Act, 1873 (36 & 37 Viet c 18), a. 4 (4). 
It is submitted that this exemption would extend to cover male servants 
employed at any house of entertainment (see Thompson v. Laeu (1820), 
3 B & Aid 283), or at a boarding establishment (Stratheam Hydropathic 
Establishment Co., Ltd v. Inland Revenue Solicitor (1881), 18 Sc. L. R 564), 
but it would not cover male servants employed in one of the enumerated 
capacities in an ordinary trading establishment (Whiteley v. Bums, 
[1908] 1 K. B. 706, as explained in Jfl 'archant v. London County CounxrU, 
(1910] 2 K. B. 379). 
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(8) A livery stable-keeper who has made entry of his premises 
for any servant employed by him at such premises in the course of 
his trade other than a servant employed to drive a carriage with aijy 
horse let for a period of more than twenty-eight days(e); 

(4) A person licensed to keep a public stage or hackney carriage, 
in respect of any servant necessarily employed by him to drive 
such carriage (e). 

Sub-Sect. 6— Game, to Kill. 

1509 . Every person who takes, kills, or pursues, or assists in the 
taking, killing, or pursuing of any game(/), or any woodcock, 
snipe, quail, landrail, conies, or doer, must take out a licence(p). 

1510 . A penalty of U20 is incurred by any unlicensed person 
■who does any act for which he is required to hold a game 
licence (/>) 

1511 . A licence to kill game (i) becomes void on the conviction of 
the holder of the offence of unlawfully trespassing in pursuit of 
game, or of refusing to quit the lands trespassed on, or to give his 
name and address when requested to do so by the landowner or his 
servant by whom he is found trespassing ( j). 

1512. The holder of a full year's licence to kill game is authorised 
to sell game to a licensed game dealer ( k ). 


(e) Revenue Act, 1869 (32 & 33 Viet « 14), s. 19 (5) As to exemptions 
fiom establishment licence duty generally, see p 686, ante 
(j) The term “ game” heie includes hares, pheasants, partridges, grouse, 
heath or moor game, black game and bustards (Game Act, 1831 (1 & 2 
Will. 4. c 32), s, 2), see title Game, Vol. XV, p 208 

(g) Game Licences Act, 1860 (23 & 24 Viot. o 90), s. 4. The rates of 
duty are:— 

£ «. d. 

For a licence taken out after the 31st July and before 
the let November to expire on the 31st July next 
following .... ... 3 0 0 

(To expire on the 31st October of the year in which 

taken out.2 0 0 

Taken out alter the 1st November to expire on the 
31st July next following . 2 0 0 

Taken out for a continuous period of fourteen days .10 0 
(Game Licences Act, 1860 (23 & 24 Viet, o 90), s. 16: Customs and Inland 
Revenue Act, 1883 (48 & 47 Viot. c. 10), ss. 4, 6). The taking of game out 
of a trap in which it had been accidentally caught with a view to killing 
or keeping it us a taking for which a licence must be held (Watkins v. Price 
(1877), 47 L. J. (M. c.) 1), and see title Game, Vol. XV., p 209. The 
taking, killing, and pursuing game without; a licence constitutes only one 
offence (Laxton v. Jefferies (1893), 68 J. P. 318), although prool of either 
act involves liability to the penalty imposed for killing game without 
a licence (Hebden v. Bent if (1819), 1 Chit. 607 s Hunter v. Clark (1902), 66 
J P. 247); and see title Game, Vol XV., p 246, note (b). 

(h) Game Licences Act, 1860 (23 & 24 Viet, o 9), s. 4 As to proceed¬ 
ing against mi offender under the Gun Licence Act, 1870 (33 & 34 Viet 
c. 57), if a charge against him in lespect of a game licence fails, see title 
Ga^ie, Vol. XV, p 251. 

{*) As tp the offence of refusing to produce a game licence when 
requested by certain authorised persons to do so, see title Game, Vol. XV,, 
p. 260; and see p 247, note (»); Order in Council, 19th Ootober. 
ISO&fStat R, & 0., 1908, p. 470), clause X. 

(«> Game Licences Act, 1860 (23 & 24 Viot. e 90). s. 11. 

(tj Game Act, mi (l & 2 Will. 4. c. 32), s. 17 But not the holder of t* 
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1513. The persons exempted from the requirement to take out a 
game licence are refeired to elsewhere (l). 

• 

1514. A gamekeeper’B licence to kill game may be taken out for a 
licensed (m) male servant employed as a gamekeeper at a reduced 
annual rate (»). Where during the currency of a licence the game- 
keeper ceases to be in the service of the master, the licence may be 
transferred to the licensed male servant who succeeds Inin, in the 
employment (o) 

Sph-Sfi:t 7.— (hint, 

1515. Every person (p) who uses or carnes a gun (q) elsewhere Who must be 
than in a dwelling-house or the curtilage (r) of a dwelling-house, llcen8eci 
and who does not hold a licence to kill game, must- take out d 

gun licence (s). Where a gun is carried in parts by two or more 
persons in company, each is required to hold a licence (a). 


m 

SECT 4 

Local 

Taxation 

Licences 

Exempted 

persons 

Gamekeeper's 

licence. 


licence for a shorter period, Ree p 657, ante, title Game. Vol XV, 
p 257 

( l) See Game Licences Act, 1860 (23 & 24 Viet c. 90), s 5; and see 
Hares Act, 1848 (11 & 12 Viet o 29), s 2; Ground Game Act, 1880 (43 
A 44 Viet e 47), s 1; Ground Game (Amendment) Act, 1906 (6 Edw 7, 
c 21), s 2, title Game, Vol XV, pp 248, 249; and see tbtd, pp 221 — 
221, 248, note (r); Lewis v Taylor (1812), i6 East, 49 ; Ex parte Sylvester 
(1829), 9 B. & 0 61 

(m) The male servant’s Licence (see p 692, ante) may be taken out for 
the keeper, either by the master who employs him as gamekeeper, or by 
some other master In the latter case a deputation or appointment 
signed by the master who took out the male seivant's licence is lequired 
before the game licence is issued (Game Licences Act, 1860 (23 & 24 Viet 
c. 90), s 7) 

(») Ibid The duty for the yeai is £2 The full duly is chargeable 
irrespective of the date when the licence is taken out, and the licence 
expues on the 31st July lollowmg (Customs and Inland Revenue Act, 
1883 (46 & 47 Viet c. 10), s 4) As to the local character of the licence 
and the gamekeeper’s power 1o sell game thereunder, see title Game, 
Vol XV , p 242 As to gamekeepers generally, me‘ibi-1, pp 240—242; 
as to licences to sell game, see p 656, ante. 

(o) Game Licences Act, 186) (23 & 24 Viet c. 90), s 8 The transfer is 
indorsed on the licence by the authorised officer of the county council 
(Btat R & O , 1908, p. 470. clauses I. and IX ) 

(p) Subject to the exceptions mentioned in the text, infra 

(g) A gun includes a fireaiiri of any descnption, and an air gun, oi any 
other kind of gun from which any shot or other missile can be discharged 
(Gun Licence Act, 1870 (33 & 34 Viet, o 57), s 2) It includes a pistol 
other than a mere toy pistol (Campbell v Iladley (1876), 40 J. P 756, 
Bryson v. Gamaqe, Ltd , [1907] 2KB 630); but not an antique pistol 
sold as a curiosity or ornament (Pistols Act, 1903 (3 Edw 7, c. 18), 
ss. 3, 8). 

(r) See title Game, Vol XV, p. 251, note (g) The curtilage of a 
dwelling-house must be a space ocoupied in connection with the house and 
not Separated from it by any intervening land (Asquith v. Gnfin( 1884), 48 
J. P. 724). It is the practice to grant a gun licence to the proprietor of a 
travelling shooting gallery, to cover the use of a gun by customers resorting 
to the gallery. 

(«) Gun Licence Act, 1876 (33 & 34 Viet, c 57), s. 7; and «ee, further, 
title Game, Vol. XV., pp. 251—253, 

(a) Gun Licence Act, 1870 (33 & 34 Viet. c. 57), s. 8, A person in 
company with another who earned a gun might be found guilty of using it, 
although he was not shown to have •handled it (B, v. JMlechUd, B. v. 
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1516. A penalty of £10 is incurred by anyone using or carrying 
a gun without having in force the necessary licence (6). 

1517. A gun licence, whenever taken out, is granted only on 
payment of the full year’s duty and expires on the 81st July 
following (c) It, however, becomes void if the holder is convicted of 
an offence in connection with tiespassmg m pursuit of game (d). 

1518 Any peison found using or carrying a gun outside the 
curtilage of a dwelling-house may be requiied by a police officer or 
an authorised officer of the county council to produce a gun or game 
licence then m foice, or to give his name and address(e). 

1519. A gun licence is not rapin ed by — 

(1) Any member of the Aimy, Navy, Territorial, or police force 
using a gun on duty or m taiget piactice(y ); (2) a peison canymg 
a gun belonging to and foi the sole use of a person having a gun or 
game licence then in foice (</), (3) a gunsmith or his servants 
carrying or testing a gun in the course of trade, or a common earner 
cariying a gun in the course of lus tiadc ; (4) an occupier oi landB 
using a gun on such lands for the sole purpose of scaring birds oi 
killing vermin (h) 


Ileslop (187!). 35 J. P 60), per Lrsir, J ), and see title Game, Vol XV , 
p 251, note (f) 

( b) Gun Licence Act. 1870 (33 &, 34 Viet c 57), s 7 As to proceedings, 
see title Game, Vol XV , pp 252, 253 

(c) Gun Licence Act, 1870 (33 & 34 Viet c 57). r Gustoms and 
Inland Revenue Act, 1883 (46 &r 47 Yict c 10), s 6 The rate of yearly 
duty is 10s, 

(d) Under the Game Act, 1831 (1 & 2 Will 4, c 32), s 30, Gun Licence 
Act, 1870 (33 & 34 Viet c 10), s 11 ; see title Game, Vol XV, 
pp. 228 et seq., 252. 

(e) Gun Licence Act, 1870 (33 & 34 Viet c 57), 8 9 For the penalty 

incurred by lefusal, see title Game, Vol XV , p 253 This does not 
apply to a person nf the naval oi military service of the Crown or the 
police foice using oi cariying a gun in the peiiormanee ol his duty (Gun 
Licence Act, 1870 (33 34 Viet, c 10), s. 9); and see title Game, 

Vol XV, pp 252, 253 A licence need not be piodueed if the name 
and address arc furnished (Motion v. Eogen (1802), 4 Esp 2J5) 

(/) This exemption is m practice extended to members ol recognised 
nfle clubs; and see title Roy\l Forges 

(g) Gun Licence Act, 1870 (33 & 34 Viet c 57), s. 5 (3) He must, on 
demand by an oflicer of the county council or police, or by the owner or 
occupiei of the land on which the gun is earned, give his own name and 
address as well as the name anrf address of his employer (ibid., Order in 
Council, 19th October, 1908 (Stat R & O , 1908, clause X ). 

(ft) If such occupier himself holds a gun or game licence, this exemption is 
allowed to any person using a gun on his behalf (Gun Licence Act, 1870 
(33 & 34 Viet c 57), s. 7); and see title Game, Vol XV.,p 251, note (ft). 
Rabbits are not “ vermin ” (Lord Advocate v Young (1898), 62 J P. f99) ; 
and as to the meaning of this term, see, further, title Game, Vol XV, 
p. 252, note (l). 
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Part VIII.—Drawbacks and Excise 
Allowances. 

Sect 1 —Drawbacks. 

Sun-SiiCT, 1 .—In General 

1520 “ Drawback ” is the repayment, upon the exportation of a 
commodity, of duties previously paid upon ifc(i). 

Drawbacks are under the management of the Commissioners of 
Customs and Excise (j), and must be paid in British currency (/i). 

Excise drawbacks are allowed on the exportation of beer, spirit^, 
glucose, saccharine, and home-grown tobacco manufactured (/). 

Customs drawbacks are allowed on the exportation of beer, coffee, 
sugar and sugar goods, sacchaimo, and imported tobacco manufac- 
tuied in the United Kingdom (hi). 

Sub-Sect 2 —Conditions of Pai/ment. 

1521 Evory expoiter of goods on drawback must enter into 
bond for the due shipping and landing of the goods (a). He 
must give a shipping notice bill in a pi escribed form for every 
consignment of goods to be shipped ( o). Goods on which drawback 
is claimed must be of merchantable quality (p); they must be 
correctly described in the shipping notice to expoi t; and goods found 
on examination to be of less value than therein stated, or to vary 
from the description given, are liable to forfeiture, and the person 
enteimg the goods and claiming the drawback incurs a penalty of 

(t) See Wharton’s Law Lexicon. It is also sometimes paid under 
special enactments on duty-paid commodities consumed withm the 
United Kingdom, e g , motor spirit used for purposes other than supplying 
motive power tor motor cars under the Finance {1909-10) Act, 1810(10 
Edw 7, c 8), s 85 (3) (see p 621, ante), molasses delivered under the 
Regulations of the Commissioners by a refiner ot sugar to a licensed 
distiller to be used in the manufacture of spmts under the Finance Act, 
1901 (1 Edw 7, c 7), s 2, Sched. (seep 604, ante), or for use as a food 
for stock under the Revenue Act, 1903 (3 Edw. 7, o 46), s 1 (see p. 604, 
ante), or refuse of British manufactured tobacco deposited in warehouses 
under the Customs and Inland Revenue Act, 1878 (41 & 42 Viet. o. 15), 
s. 3 (see p. 647, ante) 

(i) See pp. 644 et seq, ante • 

(ft) Customs Consolidation Act, 1876 (39 & 40 Viet c 36), s 17 ; Spirits 
Act, 1880 (43 & 44 Viet c 24), s 96 ; Finance Act, 1908 (8 Edw. 7, e. 16), 
s. 4. 

(l) See pp. 615, 618, 623, 625, 627, ante. 

(m) See pp 595, 597, 599, 604, 606, 647, ante. As to customs duties 
generally, see pp 587 et seq, ante. 

(n) Customs Consolidation Act, 1876 (39 & 40 Viet c. 36), s 104. 

(o) Ibtd., s. 105. 

(p) They must be wortlj at least the duties of drawback claimed upon 
them (Excise Drawback Act, 1817 (57 Geo. 3, e. 87), s 10)t As regards 
British manufactured tobacco exported, there are special requirements 
in the Tobacco Act, 1840 (3 & 4 Viet c. 18), s. 14; the Manufactured 
Tobacco Act, 1863 (26 & 27 Viet. c. 7), s 1, and the Customs Consolidation 
Act, 1876 (39 & 40 Viet. c. 36), s. 108 ; see pp. 608, 647, ante. 
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Smt. i. £100, or treble the amount of the drawback, at the election of the 
Drawbacks. Commissioners (q). Only the goods described in the shipping notice 
T may be shipped on drawback, and goods once shipped must not be 
relanded, nor may the packages in which they are contained be 
opened or have the marks thereon altered or obliterated (i ). 

Unlawful 1522- Any person shipping goods on drawback other than those 
sh,r •. • specified in the shipping notice, or relanding such goods when shipped, 

ng ' is liable to a penally of £*200, or tieble the value of the goods, at the 
election of the Attoiney-Geneial, and any goods relanded are 
forfeited, as well as any ship or vessel from which they are 
unshipped (s). Any person opening the packages in which the 
goods ai e contained, or altering or obliterating the marks thereon, 
is liable to a penalty of £100 (t). 

Whipping 1523. No person may export any goods entitled to drawback on 
tonn*ge. exportation, nor. enter such goods for expoitauon to paits beyond 
the seas, m any ship of less buiden than 40 tons (a). 

Sub-Sect 3— 1low Paid. 

Debenture 1524. Diawback is paid upon a debenture certifying how the 
certificate. goods were disposed of (b). 

Form. The debenture must be made out in the name of the real owner 

or his duly authorised agent, who must subscnbe upon it a declara¬ 
tion that the goods mentioned therein have been actually exported, 
and have not been relanded and are not intended to be relanded in 
any pait of the United Kingdom, and that the person claiming 
drawback (who must be named in the debenture) was at the tune 


(i q ) Customs Consolidation Act, 1870 (39 & 40 Viet, o 36), s 106. 

(r) Excise Drawback Act, 1817 (57 Geo 3, c 87), s 12 ; Revenue Act, 
1863 (26 & 27 Viet. c. 33), s. 16. Where the persou exporting spuits had 
entered into bond for the due removal of the goods and their conveyance 
to the "foreign port designated on the notice to export, and the spints so 
exported were carried to their destination but not landed there, and after 
having been partly used on the voyage a part was brought back and 
discharged at tlie London dock, this was held to be a breach of the bond 
to export according to notice (R v. Dixon (1822), 11 Price, 204). 

(*) Excise Drawback Act, 1817 (57 Geo 3, c 87), s 12 And by the 
Excise Management Act, 1834 (4 & 5 Will 4, c. 51), s. 12, goods fraudulently 
removed or produced to obtain drawback are forfeited, and the person 
offending is liable to a fine of £100, or treble the value of the goods, at the 
election of the Commissioners; see also Customs and Inland Revenue 
Act, 1879 (42 & 43 Viet. c. 21), s. 14. 

( t ) Revenue Act, 1803 (26 & 27 Viet, c 33), s 17. 

(a) Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), e. 100; 
Customs and Inland Revenue Act, 1879 (42 & 43 Viet, c, 21), s. 7. 

(5) In the case of spirits deposited in warehouse by a rectifier, certifying 
the deposit, and m the case of goods exported, certifying the entry obt- 
wards of the vessel (Spirits Act* 1880 (43 & 44 Viet. c. 24), s. 95 (11): 
CuBtomB Consolidation Act, 1870 (39 & 40 Viet. c. 36), s. 117). No stamp 
duty ,a payable on a debenture or certificate for entitling' any person to 
receive any allowance by way of drawback dr otherwise of customs or 
excise ih respect of any goods, wares or merchandise exported or shipped 
to be exported from the United Kingdom (Finance Act, 1907 (7 Edw. 7, 
e. 13). fl. 11 (see p, 721. port )); and as to stamp duties generally, see 
pp. 700 rt *eg., po«i. 
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of the entry and shipping, and continued to be entitled to the draw- t5bul 1 
back thereon (c). Drawbacks. 

Sub-Sect. 4 —Limitation of Time for Payment 

1525. No payment by way of drawback either of customs or Two yean,’ 
excise may be made after the expiration of two years from the date limitation, 
of user, deposit, or exportation, as the case may be, of the goods m 
respect of which the drawback is claimed to be paid (d). 

Sub-Sect. 5 .—hie of Man 

1526 In the case of goods liable to a duty on importation into lb a whacks 
the Isle of Man a drawback equal to the amount of the import duty ^^InTot 
paid is allowed on the exportation of the goods to Great Bntaitt or impoit duty 
Ireland or to foreign parts (e). 


Sect. 2.— Excisi Allouancea. 

Scb-SecT 1 .—Classes of Gooih on which Payable 

1527. An allowance of 8 d. per proof gallon is paid on (j )— jw^'Toof 

(1) British plain spirits (g) exported, shipped as stores, or used gaiiou ,ro ° 
in a bonded warehouse for foitifying wines, or for any other 
purpose to which foreign spirits may be applied (/#); 

(2) Rectified spirits of wine deposited on drawback in a duty-free 
waiehouse by a licensed rectifier (t); 

(3) The quantity of dutiable spirits used in the manufacture of 
mineralised methylated spirits exported by a methylator (j ); 

(4) British plain spirits, foreign unsweetened spirits, and rum or 


(<*) Exports Act, 1786 (26 Geo 3, c 40), s 18 ; Customs Consolidation 
Act, 1876 (39 & 40 Viet, o 36), s. 118 
{d) Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), s 119; 
Finance Act, 1895 (68 & 59 Viet c 16), 8 7 , 

(e) Customs (Ide of Man) Taufl Act, 1874 (37 & 38 Viet o. 46), s& 4, 6 ; 
Isle of Man (Customs) Act, 1903 (3 F.dw 7. c 35), s 1 (2); Finance Act, 
1908 (8 Edw 7, o. 16), Sched As to imports into the Isle of Man, see 
p 592 ante 

(/) This allowance is intended to compensate the distiller for the increased 
coat of producing plain British spirits, owing to the restrictions placed on 
the manufacture in order to secure the revenue against evasion. The 
distiller is thus placed in a position to compete in noutral markets with 
producers of foreign spirits, who enjoy comparative freedom from revenue 
restrictions in producing tlieir spirits »No stamp duty is payable upon 
any receipt given for any allowance paid on goods exported (Stamp Act, 
1891 (54 & 55 Viet, c 39), Sched I (12)). As to stamp duties generally, 
see pp 700 et seq , post. 

{q) British plain spirits are spirits which are liable to a duty of excise 
and which have had no flavour communicated thereto or ingredient or 
material mixed therewith (Spirits Act, 1880 (43 & 44 Viet o. 24), s. 3; 
and see pp 623 el seq., ante). 

(it) Customs and Inland Revenue Act 1885 (48 & 49 Viot. o. 61), s. 3; 
Finance Act, 1902 (2 Edw.,7, c. 7), s 5. 

(») Revenue Act, 1889 (52 & 63 Viet, c 42), e, 21. Spirit# of wine are 
rectified spirits of a strength not less than 43 degrees above prodf (Spirits 
Act, 1880 (43 & 44 Viet. c. 24), s. 3; see p. 623, ante) ; and, tut to licensed 
rectifiers, see pp. 641 et seq , ante. , 

(j) Finance Act, 1896 (58 & 69 Viet. c. 16), s. 6; Finance Act, 1902, 
(2 Edw 7, o. 7), s. 5; and, as to methylated spirits, see pp. 639 et seq., ante. 
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imitation rum, used for the manufacture of industrial methylated 
spirits (h ); and < 

(6) Spirits, other than methylic alcohol, received for use in arts 
or manufactures duty freo under the Finance Act, 1902 (/), s. 8 ( m ). 

1528. An allowance of 5 d. per proof gallon is paid on (»)— 

(1) British compounded spirits of a strength exceeding 11 degrees 
over proof, upon their deposit on drawback in a duty-free warehouse 
by a licensed rectilier (o), 

(2) British compounded spirits of a strength not exceeding 11 
degrees over proof on being exportod, shipped as stores, or used in 
a bonded warehouse for a purpose to which foreign spirits may he 
applied (p); 

1 (8) British liqueurs, tinctures or medicinal spirits, essences, and 
perfumed spirits, on exportation or shipment as stores (q). 

Sub-Sect 2 —Limitation of Time for Payment 

1529. No payment in respect of these allowances may be made 
after the expiration of two years from the date of the deposit, user, 
or shipment of the spirits, as the case may be (r). 


Part IX.—Stamp Duties. 

Sect. 1.— Management. 

1530- All duties chargeable as stamp duties, and all fees collected 
by means of stamps, are under the management of the Commis¬ 
sioners of Inland Revenue (s), who, in addition to their general 
powers in respect of the Inland Revenue {t), are specially empowered 

(it) Revenue Act, 1906 (6 Edw 7, c. 20), s. 1(1) 

(1) 2 Edw 7, e. 7 

(in) Revenue Act, 1906 (6 Edw 7, c 20), s 1 (1), and bee note (o), 
p 624,* ante 

(n) The increased allowance is intended to covei the iurther loss in the* 
production of compounded spirits winch arises from the waste of duty- 
paid spirits used in the manufactuie of compounds, and also to compensate 
the producer for the revenue prohibition (see p. 642, ante) against making 
compounds on or near the premises of a licensed distiller; see Spmts 
Act, 1880 (43 & 44 Viet c 24), s. 88. To be entitled to the higher rate 
of allowance, the spmtR must have been distinctively altered from the 
character of British plain spirits (Finance Act. 1902(2Edw. 7, c 7),s 6(2)) 

(o) Customs and inland Revenue Act, 1885 (48 & 49 Viet c 61), s 3; 
Revenue Act, 1889 (62 & 53 Viet. c. 42), s 21; Finance Act, 1902 (2 Edw 7, 
c. 7), s 5; and, as to such spmts, see note (r), p 643, ante 

(p) See p 643, ante. 

(q) Customs and Inland Revenue Act. 1885 (48 & 49 Viet c 51), s. 3; 
Finance Act, 1902 (2 Edw 7, c. 7), s 5 In the case of tinctures, or 
medicinal spirits, essences and perfumed spirits, the allowance is payable 
whether the goods are exported through a duty-free warehouse or direct 
from the premises of a rectifier or compounder; see p. 643, ante. If 
intended to be exported in cask, they muBt first be deposited on drawback 
in a duty-free warehouse for exportation (Spirits Act, 1880 (43 & 44 Viet, 
o. 24), s 95 (1), (2)); and see note (r), p 643, ante 

(r) Finance Act, 1895 (68 & 59 Yiot c 16), s. 7. 

(g) Stamp Duties Management Act, 1891 (54 & 65 Viet, c 38), ss. 1, 27- 
,Ab to the Commissioners of Inland Revenue, see p. 544, ante. 

(t) See Inland Revenue Regulation Act, 1890 (53 & 64 Viet. c. 21), and 
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in relation to stamps to compel any person who receives such fees 
and duties to account for the receipts (o); to grant and revoke 
ticences to deal in stamps (/»); to frame regulations with regard to 
allowances for spoiled or misused stamps (c); to repurchase stamps 
which have not been spoiled or used and were legally purchased 
within two years before the application for repayment (d); to 
discontinue the use of an old die with or without the provision of a 
new one(e); and to issue warrants for the search of premises of 
persons suspected of possessing forged stamps (/). 

1531. The term “ stamp duties ” as heie used includes all duties 
collected by means of stamps ; it is, however, frequently used in a 
nanowei sense to describe the duties imposed by the Stamp Act, 
1891 (;/), or of a similar diameter. It is not possible to harne a 
logical definition which would include all the latter duties and no 
others; but the characteristic of most of them is^that the instru¬ 
ment to be stamped is itself the subject-matter of taxation, wheieas 


pp 544 et seq , ante , and m respect of poRtage stamps. Post Office Act, 1908 
(8 Edw 7, e 48), ss 10, 11; see also title Post Office, Vol XXII, pp 
036, 640 By the Finance Act, 1911 (1 & 2 Geo 5, e 48), 8 20, provision 
may be made by Order m Council lor the exorcise of certain powers and 
duties by the Post master-General either concurrently with, or to the 
exclusion of, the Commissioner ol Inland Revenue As to national health 
and unemployment insurance stamps see the National Insiuanee Act, 
1911 (1 & 2 (ieo 5, c 55), s 108 ; and title Work and Labour. 

(a) Stamp Duties Management Act, 1891 (54 & 55 Viet, c 38), 8 2. 
The proceedings are by wilt sued out of the High Court, compliance with 
the terms ol which may be enlorced by attachment (Be Coulson (1894), 
cited in Highmore, Stamp Laws, 3id od , p 18) If cause is shown, the 
court may make such order as seems just; as to legal proceedings, see, 
further, p 737, post 

(b) Stamp Duties Management Act, 1891 (54 & 55 Viet c 38), s 3 

(e) Ibid , ss 9— 1 1, as amended by the Revenue Act, 1898 (61 & 62 
Viet c. 46), s 13 : and see p 702, post 

(d) Stamp Duties Management Act, 1891 (54 & 55 Viet e 38),'s 12, 
as amended by the Revenue Act, 1898 (61 & 62 Viet c 46), s 13 

(e) Stamp Duties Management Act, 1891 (54 & 55 Viet c 38), 
s 22 Notice of the discontinuance of the use of a die is given by 
the Commissioners of Inland Revenue in the London, Edinburgh, and 
Dublin Gazettes, naming a day not less than one month after the 
publication of the notice, after winch the die shall not be a lawful die for 
denoting the payment of duty No instrument first executed or dated 
after such dav, and no postal packet posted after such day, is deemed to be 
duly stamped if the payment is denoted by the discontinued die; but if 
any such instrument has been first executed outside the United Kingdom, 
it may be stamped with the lawful die without payment of any penalty, 
if presented within fourteen days of its being received in the United 
Kingdom Persons having stamped material rendered useless by the 
discontinuance of a die may send such material to Somerset House or the 
head offices of the Commissioners in Dublin or Edinburgh, and the Com¬ 
missioners may restamp the same material or issue other stamped material 
of an equal amount (ibid , ss 22,27, as amended by the Revenue Act, 1898 
(61 & 62 Viet, c 46), b 10) The definition of a postal packet in the Post 
Office Act, 1908 (8 Edw. 7, c. 48), s 89 (see title Post ©ffice, Vol 
XXII., p. 630, note (A)), is applicable by virtue ol the Interpretation 
Act, 1889 (52 & 53 Viet. c. 63), s. 38. 

(/) Stamp Duties Management Act, 1891 (54 & 55 Viot. e. 38), e 18. 

(g) 54 & 55 Viet. o. 39. 


701 

Sect. l. 

Manage¬ 

ment. 


Meaning ol 
stamp duties 



702 




Revenue. 


sect l. in other duties collected by weans of stamps the instrument, whether 
Manage- it has any independent function or not, is regarded rather as a 
went. vehicle for the collection of a tax aimed at a specific object. Thus,* 
””” the duties which originated as stamp duties (in the narrower sense) 
upon probates and letteis of administration have now developed 
into a charge upon the devolution of propeity on death. The fact 
that, in respect of certain transactions which could formerly have 
been effected with or without a written instrument, the preparation 
of an instrumont is now made obligatory foi the purpose of pro¬ 
tecting the revenue, though it obscures, does not destroy, the value 
of the distinction suggested above ( h ). 

Dealers in 1532. No person, unless employed by the Post Office, may deal in 
stamps. gfamps without a licence (t). 

Allowances 1533. Any application for an allowance in respect of spoiled or 
for spoiled misused stamps must be made within two years after the (damp 

stamps. 86 has been spoiled or become useless, or, in the case of an executed 

instrument, within two years after the find execution, or such 
further time as the Commissioners may in certain cases prescribe, 
and before the commencement of any legal proceedings in which 
the instrument could have been offered in evidence. If these con¬ 
ditions are complied with, and the instrument or stamps delivered 
up, allowance is made, subject to regulations (j) made by the Com¬ 
missioners and to the production of such evidence as they may 
i equire, in a number of cases particularly specified m the Stamp 


(h) Compare Minister of Stamps v Townend, [1909] A C 033,639, P. C. 
For cross-references to various stamp dutius, see note (r), p. 706, post; and 
aR to excise duties collected by moans of so-called stamps, see pp. 619, 
621, ante 

(?) Stamp Duties Management Act, 1891 (51 & 55 Viet, c 38), ss 4, 7. 
Such a liceuce is granted by the Commissioners, or any officer authorised 
by thtf CornrnissioneiH. to a particular person or firm, and in lespect of a 
particular place or places named in the licence. The licensee must give 
security for £100, and. at every place where he is licensed to deal, exhibit 
a notice with his name and the woids “ Licensed to Deal m Stamps.” On 
the purchase of stamps a discount may be allowed by the Tieasury, and 
on the determination of the licence, the value, subject to such discount, 
of all stamps pi operly obtained and m the possession of the licensee at 
the tune of tho determination of the licence, and presented withm six 
months of the determination, may be repaid by the Commissioners 
(tMb, ss 3, 5, 8, 25). Discount* is now allowed only on the sale of 
stamps appropriated to foreign bills. For offences m connection with 
dealing in stamps, see p. 703, post. 

(j) The Commissioners require that claims made in London should be 
Biippoited by the personal attendance at Somerset House, Strand, W.C., or 
Telegraph Street, E.C, of the person for whose use or benefit the stamps 
were purchased, or of an agent appointed by him m wnting. The instru¬ 
ment must be presented in a complete state, and adhesive stamps which 
have been affixed mast not be detached, unless a certificate is produced 
from the chief officer of any court, registry or office where the original 
instrument has been lodged that the stamps afe a fit subject for allowance, 
A declaration is required in all cases where the claim amounts to 10s. or 
more, A special form of declaration is required in the case of policies of 
insurance (other than marine); see Highmore, Stamp Laws, 3rd ed., 
, pp. 26 si seq. 
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Duties Management Act, 1891 (k); but, except as provided lor by Sect 1 
that Act, no claim can be enforced ( l ). • Manage* 

, ment. 

1534. Any affidavit or statutory declaiution to be made for the 
purposes of any Act relating to stamp duties may be made before statutory 
any of the Commissioners or any person authorised by them in declarations, 
that behalf, any commissioner for oaths (tn), justice (n), or notary 

public (o) in the United Kingdom, or at any place outside the 
United Kingdom before any person duly authorised (p). 

I 

Sect. 2. — Offences in Relation to Stamps. 

1535. In addition to the moro serious offences, which are made offences 

respectively felonies or misdemeanours (q), fines (?) in connection generally in 
with Btamp duties generally are imposed upon any unauthorised t0 

peison dealing m stamps or exhibiting a notice importing that he 

is licensed so to deal o ); any pei son, whether licensed or not, who 
hawks stamps (t) ; any person who defaces adhesive stamps before 
use otherwise than as sanctioned by the Coimuissioneis(a); any 
person who fraudulently removes, or causes to be removed, anv 
adhesive stamp from any instrument or postal packet with intent 
that it should be used again, or sells, offers for sale, or uses a 
stamp so removed (ft); and any person who is concerned in any 


{ k) 54 & 55 Viet c 38, sb 9—11, aB amended by the Revenue Act, 1898 
(01&62Vict c. 46), b 13. 

(f) See National Bank of Scotland v Lotd Advocate (1892), 30 Sc L H. 
579 

( m ) Ab to commissionerB for oaths, see Commissioners for Oaths Act, 
1889 (52 & 53 Viet c 10), and see titles Evidence, Vol. XIII, p 627; 
Solicitous. 

(«) As to justices, see title Magistrates, Vol XIX , pp. 535 et seq. 

(o) As to notanes public, see title Notaries, Vol. XXI, p. 493. 

(p) Stamp Dulies Management Act, 1891 (54 & 55 Viet. c. 38), s. 24, 
as amended by the Revenue Act, 1898 (01 & 62 Viet. c. 46), s. 7., As to 
persons so authorised, see Commissioner for Oaths Act, 1889 (52 & 53 Viet, 
c. 10), s. 6, title Evidence, Vol XIII, pp 628, 629. Such affidavit or 
statutory declaration need not itscll be stamped; see p. 726. post. 

(q) See title Criminal Law and Procedure, Vol. IX , pp. 489, lAletscq 

(r) The word “fine” is used in the text of both the Stamp Dnties 
Management Act, 1891 (54 & 55 Viet c 38), and the Stamp Act, 1891 
(54 & 65 Viet. c. 39\ while the word “ penalty ” is used m the marginal 
notes This is unfortunate, as there is another description of penalty 
provided for by the Stamp Act, 1891 (54 & 55 Viet c 39), which is not 
recoverable except as the pnee of having the instrument stamped alter 
execution; see ibid , s. 15 (1), as contrasted with s. 15 (2) (c). The result 
of the failure to observe this distinction maybe seen in a passage from the 
speech of Lord Macnaghten in Inland Revenue Commissioners v. Maple 
ds Co {Pans), reported m 77 L J. (k. b ) 65, at p. 69, but omitted in the 
report in [1908J A. C 22; and see also note (ft), p. 707, post. 

(a) Stamp Dubes Management Act, 1891 (54 & 55 Viet. c. 38), s. 4. 
The fine is £20 for dealing, and £10 for exhibiting the notice (ibid.). 

(1) Ihd., s. 6; flue £20 In default of payment, upon summary 
conviction the offender may be imprisoned for any penod not exceeding 
two months. Any person may arrest the offender and take nim before a 
justice, and stamps found m his possession may be forfeited {ibid ). 

(a) Ibid., s. 20 Maximum fine £5. 

(ft) Stamp Act, 1891 (54 & 55 Viet, c 39), s. 9, as amended by the 
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act intended to defraud the revenue and not otherwise specially 
provided for (e). 

These fines are recoverable either summarily before justices (dj 
or else by information in the High Court (c), 

1536. Further finos in connection with the stamp duties upon 
instruments are imposed upon any poi son executing or preparing, 
with intent to defraud, an mstmment which omits fully to set forth 
all the facts and circumstances affecting the liability to duty (/); 
any person required by law to cancel an adhesive stamp who 
neglects or refuses to do so (g ); any pet son failing to stamp certain 
instruments (//), or to execute and stamp mstiunieufcs in respect of 


Revenue Act, 1898 (61 ft 02 Viet c 46), s 7, lead with the Post Office 
Act, 1908 (8 Edw 7, o 48), ss 89, 91 (fine, £50) As to the use of 
adhesive stamps,.see p 714, post 

(c) Stamp Duties Management Act, 1891 (64 & 55 Viet c 39), s 21 
(fine £50) 

(d) Ibid., b 26, and seep 131, post As io couits oi summary |tmsd lo¬ 
tion, see title Magistrates. Vo! aTX , pp 589 et seq 

(e) Inland Revenue Regulation AH, 1890 (53 &. 54 Viet c 21). s 22 (1) 
As to the recovery of fines, see p 737, post 

(f) Stamp Act, 1891 (54 ft 55 Viet c 39), s 5 (fine, £10), see also 
s 12 (6) (c) (adpidication) It has been held under former Acts that 

an instrument is admissible as duly stamped where the consideration, 
though not set forth m the instrument, is ascertainable lioin other 
documents or facts therein refeired to, and it may therefoie be as'iimed 
that m such a case no fine would be reco\crable {Cany v Deere (1836), 
5 Ad & El 551 . and see Furness Fail Co v Inland Revenue Commis¬ 
sioners (1864), 10 Jur. (N s) 1133, per Pouook, C B , at p 1134) It 
should also be observed that pnor to the passing of the Stamp Act, 1870 
(33 & 34 Viet c 97), duties on conveyances and leases weie charged on 
the consideration expressed Since 1870 the duty lias been chargeable 
on the true consideiation Presentation for stamping with a statement 
of the true facts would affoid evidence of no intent to defiaud A Bimilar 
provision requiring a statement of the consideiation for an instrument 
chargeable with ad valorem duty has been held to apply in the case of 
failure to state the consideration paid by a pm chaser of a house to a 
builder who, being entitled to have a lease granted to himself or his 
nominee, procuied the giant ot the lease to the purchaser as lessee 
(,1 -O. v Brown (1849), 3 Exch 662) As to the note for steward of a 
manor for entry on court rolls (fine, £50), see Stamp Act, 1891 (54 & 55 
Viet, c 39), s 66(3) (b), and see title Copyholds, Vol VIII, p 63, 
see also Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 94 

{g) Stamp Act, 1891 (54 & 55 Viet c 39), s 8 (fine, £10)^ and see 
p 714, post. 

(h) Stamp Act, 1891 (54 & 55 Viet c 39), s 15(2) (c), as to instruments 
chargeable with ad valorem duty included under titles “bond, conveyance 
on sale, lease, mortgage, settlement,” in ibid., Sched I., and applied by the 
Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 74 (3), to voluntary 
dispositions inter vivos (see p 732, post ) If not stamped within the time 
limited by that provision, the fine is £10 and is independent of the 
penalty payable under the Stamp Act, 1891 (54 & 55 Vvct. o 39), s. 15(1), 
and the further penalty payable undei ibid , s, 15 (2) (c), as the price of 
stamping the instrument (see note (r), p 703, ante). The persons respectively 
liable to th^fine are specified m the Stamp Act, 1891 (54 & 55 Viet. c. 39), 
s. 15 (2) (d)); see Stamp Act, 1891 (54 & 55 Viet c 39), s 31, as to bank¬ 
notes (fine, £50 from the banker and £20 from the person taking the note), 
ibid , s. 38, as to bills of exchange or promissory notes (fine, £10), ibid., s 40, 
as to bills df lading (fine, £50); dndt, s 78, as to leases or agreements for 
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certain transactions^); and any person whose duty it is to enrol, 
register, or enter any instrument chargeable with duty who enrols, 
tegisters, or enters an instrument not duly stamped (k). 

These fines can only be recovered by information in the High 
.Court ( l ). 

1537. Proceedings for the recovery of fines cannot be stiicily 
classified as either civil or cinmnal; they are in form civil, and 
the fine is iveoveiod as a debt due to the Ciown, hut the liability 
is inclined as the punishment tor an offence (m). The common 
law rules as to criminal liability aro thou fore inapplicable, and a 
master is liable foi fines inclined tlnongli the acts of his seivanls 
if his knowledge or anthonty can ho mimed (n), hut the measure 
of his liability is apparently not, as in the ease of coitain acts 
prohibited by statute (o), so absolute as to pi even! his ploying 
non-complicity (}>). 

leases within that section (fine, 15), Stamp Aft, 1801 (54 & 55 Viet o. 
39), s 79. as to letters ot allotment or muincaation anrl Reiip certifie.iton 
(fine, £20), i bid , s 80, as to pio\ies oi voting papers (fine, £50), ibid , 
ss 83, 84, and Finance Act, 1899 (63 & fit Viet e 9), s 4, as to loieign 
or colonial government securities, made, issued, assigned, tiansfeireil, 
negotiated oi olleied tor sale in the United Kingdom (fine, £20), (Stamp 
Act 1891 (54 & 55 Viet c 39), s 103, as to receipts (fine, £10), ibid, 
ss 107, 109, as amended by the Finance Art, 1899 (62 & 03 ViCi c 9), 
ss 5, 0, as to stock certificates to bearei ox share warrants (fine, £50), 
Stamp Act, 1891 (54 & 55 Viet c 39), s 110, as to authority to transfer 
share in cost-book mine (fine, £20), ibid ,8 111, as to warrants for goods 
(fine, £20) 

(t) Ibid , s 19, as to admissions chargeable with duty (fine, £10); ibid , 
s 24, as to appraisements or valuations (fine, £50 liom the valuer and £20 
from the person receiving the valuation), ibid . ss 43, 44, as to piactue as 
a solicitor etc (fine, £50), Finance (1909-10) Act, 1910 (10 Edw 7, e 8), 
ss 77—79, as to eoutiuet notes (fifie, £20), Stamp Act, 1891 (54 & 55 
Viet c. 39), ss 66, 67, as to giant oi suneuder of copyholds (line, £50), 
ibid , ss 97, 100, as to marine or other msuiauce pohuos (fine, £100 in 
caseB of marine policies, and £20 in others) , 

(/„) Ibul, s 17 (fine, £10) As a result of this provision any sueh 
person is justified m reiusmg to enrol or register an instrument improperly 
stamped, and the proper course m older to question Ins decision is to 
present the instrument to the Commissioners foi adjudication (see p 716, 
post), and it necessary appeal, and not to apply for a mandamus to compel 
the enrolment or iegistiation (I! \ Begishar of Joint Rind Cam puttie* 
(1888), 21 Q B i) 131; Mnynmd v Consolidated Knit Collieries 
Corporation, TAd , [1903) 2 li B 121, 0 A) Spinal provisions relating 
to the duty ot the registrar m relation to stamps on instruments pre¬ 
sented for registiation are contained in the statutes providing lor the 
'registration ot title; see title Beal Frorlkti and Chattels Beal, 
pp 315 ef seq , ante. 

(1) Stamp Act, 1891 (54 A 65 Viet c 39), s 121. As to the recovery of 
lines, see, iurther, p 737, post 

(gi) Laid Advocate v Thomson (1897), 24 E (Ot of Sees) 543, per 
Lord Stormontii-Darling, at p 645 

(n) A - O. v Carlton Bank, [1899] 2 Q. B. 158 

(o) See title Criminal Law and Procedure, Vol IX., p 235, note (d) 

(p) B v Dean (1843), 12 M & W 39 The motive with which the 
course of business, in whiefi the offence was committed, maty have been 
adopted is not material (A.-6. v. Carlton Bank, supra), except in so tar 
as the fact that the master would profit may be a ground for inferring 
.privity on his part (A -O v Stddon (1830), 1 Cr & J 220 ; and see A.-Q. 
1 v Biddle (1832), 2 Cr. & J. 493). 

H.L, -XXIV. A A 
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. Sect 3 .—Slump Dutus upon Inslmmnts Generally. 

1538 The development of taxation has led to a large increase in 
the duties collected by means of stamps. The duties dealt with in 
the following paragraphs aie those collected undei the Stamp Act, 
1891 (q), or provisions amending or analogous to that Act(i). The 
duties charged aie those specified in the Schedule, ihe instruments 
therein enumerated boing in many cases further defined by 
reference to provisions in ihe Act. 

1539. In some eases special penal consequences are imposed upon 
the failure either to stamp particular instruments (s) or to execute 
and stamp instruments in lospect of particular transactions (i), hut 
apart from such provisions there is no general obligation to stamp 
any insti umenfc. The omission to do so is, however, visited with 
the consequence that, unless properly stamped, the instrument, if 
it is executed in the United Kingdom, or, wherever executed, relates 
to any property situated or any matter or thing to be done in 
the United Kingdom, cannot, except m cnminal proceedings, be 
received in evidence oi be available for any puiposo whatever (a). 


(q) 54 & 55 Viet c 39 

(r) As to the distinction between these duties and otheis which, being 
collected by means of stamps, are strictly stamp duties, though not gene- 
rallyreferred to bythat name, see pp 701, 702. ante For estate, legacy, 
succession and probate duties, see title Estate and Other Death Duties, 
Vol XIII, pp 177 el seq , for increment value duty, see p 557, ante , for 
medicine stamp duties, seo pp 619 el seg , ante , lor duties on playing 
raids, see p 621, ante, foi duty on the memoiandum, articles and state¬ 
ments of capital and loan capital of companies, seo title GoMrANiES, Vol V , 
pp 60, 66,67, 355, 356, 362—304, for duty on capital coutiibuted by 
hunted paitinus, see p. 732, post, foi duty on financial statements of 
local authorities, Bee title Local Government, Vol XIX , p 288 , foi 
postage foes and duties, see title Port Deuce. Vol XXII. pp 037 ei seq , 
ioi duty on applications and certificates under the Ghaiitcblo Trustees 
Jncorpoiatiou Act, seo title Charities, Vol IV , p 215; ioi duties on 
deeds.of arrangements, see title Bankruptcy and Insolvency, Vol II, 
p 329, for coipoiatiou duty, see p 734, post , for dunes on licences to 
keep houses of reception for lunatics or habitual drunkards, seo titles 
Intoxicating Liquors, Vol XVIII, p 160; Lumtio and Persons 
OR Unsound Mind, Vol XIX , p 474, noto (c), foi duty on registration 
of alkali and other woiks, see title Public Health and Local Adminis¬ 
tration, Vol XXII1, p 41] 

(«) Sec note (h), p 704, ante. 

It) See note (t), p 705, ante. 

(a) Stamp Act, 1891 (54 & 55 Viet c 39), s 14 As a lcsult of this 
provision a purchaser may refuse to complete upon tho ground that an 
instrument necessary to the vendor’s title is not duly stamped (Whiting to 
Looms (1881), 17 Ch. D 10, C. A.), but not whcie the instrument is 
unnecessary (Ex parte Birkbeck Freehold Land Society (1883), 24 Ch D 
119), and see Be Weir and Pitt's Contract (1911), 55 Sol. Jo (536 , and a 
purchaser of land subject to tenancies can insist on the leases or agree¬ 
ments being propeily stamped (Smith v. Wyley (1852), 16 Jur 1136; 
Coleman v. Coleman (1898), 79 L T 66); and under appropriate ciicum- 
stances the court will older production of an instrument for the purpose 
of its being,stamped (SaU v. Bambndge (184§), 9 Jur 451; compare Dyke 
V. Brewer (1849), 2 Car. & Kir. 828). 

When an instrument is tendered, the court is not bound to take an objec¬ 
tion of so doubtful a character as to raise a test case (Don Francesco .v 
D« Jfea, (1908] S. G. 7); but, where the objection is dear, it is the duty of 
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The terms in which this sanction is imposed may be referred to for s. 

the purpose of ascertaining the construction to be placed upon the Stamp 
• charges imposed, so that the charge, where not otherwise restricted Duties upon 
to the United Kingdom in respect of tho place of execution or Ihstm* 
character of the subject-matter, should be lead as co-extensive with _ men *® 
the sanction (b). Generally. 

1540- The Schedule to the Stamp Act specifies the duties which Document 
are chargeable upon certain descriptions of instillments, and 
occasions may arise m which an instrument falls within more than ^trwnents 
one category. The statute deals specifically with two possible instrument 
cases : relating to 

(1) a document which really contains moie than one iustiu- matters, 
ment must be stamped separately in respect ol each (r); • 

tlie court to take it (Bowker v Williamson (1889), f> I' L i.’ 382, Xu-on 
v Albion Marine Insurance, Vo (1807), L U 2 Exdi 338) The General 
Council of the Bai have expressed tho opinion that it is undeHiiiihlo that 
counsel should either object to tho admissibility of any document upon the 
ground that it is insufficiently stamped, unless such detect got i to the 
validity of tho document, or tako part m any discussion in support ol any 
such objection unless invited to do so by the couit (see Animal Statement 
of the General Conned of the Bai, 1001-2. p 5, title Buuusirit, 

Vol II, p 411, note (l) ) , and the disfavour with which stamp objec¬ 
tions aie regarded is occasionally manifested by depriving the successful 
party ot costs (Genfor sittings Aktieselskabvt ( Skaiuhnavia Reinsurance Vo 
of Copenhagen) v Du Costa, [1011] 1 K B 137, following Home Marini 
Insurance Vo v Hmiih, [18981 1 Q B 820) The rulmg of a judge on a 
stamp objection that a document is sufficiently stamped oi does not 
lequire a stamp is final (R S (!, Old 30, r 8, Lie u-it t v 'Vritlon, [I802| 

2 Q B 327, O A ; Mandcr v Ridgveay, [1898] 1 f) B 501 , Lowe v 
Dorltng (1005), 74 L J (kb) 704 (county court)), but an appeal lies 
horn a ruling rejecting a document {Sharpies v Richard (1857), 2 II & N. 

57), see The lielfort (1884), 9 P I) 215 As to tho meauing of "duly 
stamped,” see pp 712 il seq , post, and as to the scope ol this statutory 
provision generally, see titles Contract, Vol VII, pp 530,531, Evidence, 

Vol XIII, pp 515—517 

(5) Inland Revenue Commissioners v Maple <fr Co {Ram), Ltd, [1908] 

A C 22 In that case tho House of Lords held that the terms of 
the Stamp Act, 1891 (54 & 55 Viet c 39), s 14 (4), showed that it was 
intended to include m the general charge certain conveyances executed 
abroad It is submitted that the sub-section also shows that general 
word 3 throughout the Act which impose a liability to duty or fines 
must also be read as subject to such limitation as would exclude 
the cases in which that sub-section would have no application The 
difficulty as regards the imposition of fines suggested in the same case 
([1906] 2KB 834, C A , per Fletcher Mocltom, L J , at pp. 847, 848) 
would thus be avoided ; and see nole»(r), p 703, ante Thus, an ante¬ 
nuptial contract executed in Calcutta and relating to property in 
Calcutta requires no btanip {Gilchrist v Herbert (1872), 20 W. It 348), nor 
do receipts executed abroad relating to foreign tiansactions {James v. 

(Jatherwood (1823), 3 Dow & Ity (k b ) 190 , Bit stow v Sequemlle (i860), 

5 Exeli. 275), but a conveyance of land in Australia executed m the 
United Kingdom muBt be stamped (lie Wright and Inland Revenue Com¬ 
missioners (1856), 11 Exch 458) As to shares registered m a colonial 
register, see title Companies, Vol V., p. 168 As to cases where special 
provision is made in respect of instalments executed abroad, see 
p. 718, post. ’ * 

(e) Stamp Act, 1891 (54 & 55 Viet o 39), s. 3 (2) As to cases of docu¬ 
ments containing more than one instrument or relating to several and 
distinct matters, but beaimg only # one stamp, see p. 715, post For 
Bpecial cases where exemptions are granted in respect of indorsements on 

A A 2 



708 


Revbmte. 


shot. s. (2) an instrument which relates to several distinct matters must, 
Stamp except where express provision to the contrary is made, he separately 
Duties ipon and distinctly charged in respect of each matter, and for this purpose 
Instrn- distinct provisions constituting together the consideration for an 
lnst,ruhlent l la, M e 111 r^pect of one of them to ad rahnm doty are 
ner " treated as sepai ate and distinct matters (d). But two othei cases 
mav aiise: 


Matters 
which are 
legarded as 
distinct, or, 
on the other 
hand, 
subsidiary 


(3) .in nintruim'ntTiiaynd.iti to several matters winch nevertheless 
cannot ho iegaidid ns di-tmot, and 
(1) an m..millionl, thorn’ll lelatnig substantnllv to one matter, 
may fall mlo mu ealegoi) oi another, accoidmg to theview adopted 
of ltn legal t'[>ei at ion. 

-The line oi division belwem il.isv’rt (ii) and Gil is not easy to 
draw, and it should he noted with uhaenee to many of th“ eases 
cited hero and ilnaiighout this title that, although useinl foi 
illusti.il nig ],iinei]ileh, Ihey luo decisions upon lets oi I'ailiament 
now reptaled, and, m some cases, only decisions at in si pnu s upon 
the admissibility of documents, and cannot ho legaided as possessing 
the same aulhoiitv as revenue eas^s decided upon the Acts nmv m 
force It is, however, well established that when) a piovision m 
an jListiunient is such that, e\en li it had not been exjaessed, it 
would have been unpin d bylaw, such a piovision is not distinct 
and no <lul >t is chargeable in leaped of it(<>), and Unit the fact that 
several poisons join m an instimneut does not make their slnues 


instruments already stamped, see under the several titles in the Stamp 
Act, 1851 (54 & 55 Viet e 3!)), Sehed 1 In such cases, if the space 
on tho original deed is exhausted, a document may be added and indorse¬ 
ments made on it without a fuither stamp being required ((hme v J r oniiq 
(1815), 4 Camp 336) 

Id) Stamp Act, 1891 (54 & 55 Viet e 39), s 4 (b); and see title 
Contbact, Vol VII, pp 531,532 The cases in which express provision 
to the contrary is made aie referred to in the passages dealing with the 
paitieular instrument m question ; for cross inferences see note (o), 
p 724,’post 

(?) MullettY. Hutchison (1828), 7 B & 0 639 (memorandum of deposit 
containing an agreement to return the deposited bills), distinguished in 
Doe d Frank ts y FranUs (1840), 11 Ad & El. 792 , Harry v Ooodmm 
(1837), 2 M & W 768 (admission by oecupier that he iemamed on suffer¬ 
ance only, containing also an agreement to give up possession on demand), 
Doe d Seruton v Smith (I832j, 8 Bing 146 (mortgage containing provision 
securing expenses which might be meuired by the mortgagee in exercise 
of his power of sale), Doe d Meiceion v Bragg (1838), 8 Ad & El 620 
(mortgage containing covenant by moitgagor to pay rafes and taxes), 
Wrouqhion v Turtle (1843), 11 M & W 561 (mortgage oi leaseholds con¬ 
taining provision making any fines paid bv the mortgagee upon lenewal 
a charge on the propeitv); lhll v Hamm (1843), 5 Man & G 789 (admis¬ 
sion of a debt in consideration of withdrawal of distress containing an 
agriement that m default of payment, distress might be levied again), 
So'lei/ v Webb (isus), 5 0 B 834 (agicement by paity accommodated 
to hud money to meet- an accommodation bill when due). Lawianee v 
Boston (1851), 7 E\ch 28 (mortgage oi policy of assurance containing a 
provision that expense^ incurred bymoitgagec in obtaining a hash policy, 
it necessary, should be a charge on the new policy) Amandale v PaUison 
(1829), 9 II & C. 919 (joint and several bond, oxecuted by principal and 
surety, containing a covenant by the pnncipal to indemnify the surety), 
u a case coming under this iule rather than that exemplified by the cases 
.cited is note ( 9 ), p 709, post 
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in the transaction separate and distinct matters, provided, that 
t there is a community of the same subject-matter, either as to pro¬ 
perty or interest (/), in all the parties. There are, further, a 
number of cases in which various instruments, which, in 
respect of their leading characteristic, were either not liable to 
duty, or if liable were properly stamped, have been held not to 
be chargeable with any further duty by reason of the inclusion 
of provisions considered to be merely ancillary to the leading 
object (f/). 


if) Balcer v Jaidine (1784), 13 East, 235, n (lull of sale bv the crow 
of a privateer of their share-. m prize-money), Bowen v Ashley (1805), 

1 Bos. & P (n k) 274 (bond by pcrfoiment in which none would 
have joined unless ad had joined); Davis v William? (1811), 13 
East, 232 (agreement to eontnbuto to the cost ot making a elock), Cool 
v Jone ? (1812), 15 East, 237 (grant of an annuity), GoocBonv Forbes 
(1815), 6 Taunt 171 (agreement by soveial uudeiwiilms to refer a dispute 
on a policy), Allen v 31otnson (1828), 8 B & C 565 (Icftei of attorney 
signed by members of a mutual insurance club); R v J oulh (Inhabitants) 
(1828), 8 B & 0 247 (indenture to sene one man for lour years and then 
another foi three years). Ramdiotlom v Davie (183!)), 4 M & W 584 
(agic'cnicnt by three persons to uidemmJy a iourth to the extent id !‘50 
each, to l>e paid severally), Cooper v Fliinn (1841), 3 I L R 172 
(lease to joint tenants); Thomas v Bird (1841). 9 M &W <38 (iclease 
to an admmihtiatoi by two next of kin; see, liowevei, Freeman \ Inland 
Revenue Dommisswners (1871),L R 0 Excli 101), Wills v Bridge (1840), 
4 K\eh 193 (conveyance by tliieo poisons of a Hock of sliaies in which 
in fact their mimesis weie s(veral), Doc d Crojl v Tidlnm / (1854), 14 
0 l’> 304 (conveyance by several encroacliers upon a common m which 
each pnrpoited to couvty the whole encroachment, though in fact their 
interests were several) So an admission ol joint tenants ol copyhold 
tenements was held under Acts now repealed to rcc|uue only one stamp 
m icspect of each tenement (Traherne v Gardner (1856), 5 E A Ji 913), 
although a conluotof demise to different tenants with a sevoxal opciation 
requires separate stamps (Doe d Copley v Day (1811), 13 East, 241) 
A joint affidavit or statutory declaration, though normal persons join, 
requires only one stamp if it relates to only one matter (Reveiswnaiy 
lnlercst Society v Inland Reienve Commissionin'* (1900), 22 T L It 740), 
but not unless it is really a joint affidavit (Atl ins v Reynolds (1822), 

2 Chit 14) 

In the following cases moie than one stamp was held to be necessary — 
Freeman v Inland liaenue Commissioner?, supra (deed, wlioiobv sliaies 
m a numbei of companies held by two executois were divided between 
them and two othei zesiduaiy legatees, held to opeiate as a sepaiate 
transfer as regaids each of the four parties, but not as regaids several 
blocks of sliaies tiansleiied to one party so that four stamps and no moie 
weie requncd), R v Eton College (1846), 8 Q B 526 (deed containing 
admittances on the sale of a copyhold tenement by five tenants m 
common) The old cases in which it was held that if an affidavit waB 
entitled in moro than one cause as many stampB were required as 
there were causes ( Anon (1811), 3 Taunt 469, R. v Carlisle (1819), 
1 Glut 451) may still be iclmred to as illustrating the principle. 

If a purchaser at an auction purchases several lots and signs only one 
instrument in respect of them all, the separate purchases are none the 
less separate and distract matters, as to winch the question whether any 
stamp is required must be separately determined (Emmerson v Heelts 
(1809), 2 Taunt. 38; Roots v Douner (Lord) (1832), 4 B. & Ad 77; 
Watlvng v Uorwood (1847), 12 Jur 48) 

(?) Hughes v King (1815), 1 Stark 119 (conveyance containing a penalty 
clause securing observance of certaiq stipulations by the vendor), Stead 
v. Inddard (1823), 1 Brag. 196 (agreement containing a guarantee by % 
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Instru¬ 
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As regards case (4), an instrument is not necessarily to be 
regarded as duly stamped because it is stamped with the duty , 
appropriate to one category within which it falls, if upon another 
view of its operation it falls within another category on which a 
higher duty is charged ( h ); noi does an exemption granted in respect 


operationot third party to secure performance), Pratt v Thomas (1831), 4 C. & P. 
instrument. 554, affirmed, sub nom Price v Thomas, 2 B & Ad 218 (lea*c containing 

< a covenant for rent in which a third party joined ; see, howevei, Wharton 

v Walton (1845), 7 Q B 474), Meeting v Duke (1828), 2 Man & Ry 
(K B ) 121 (agreement for sale of a ship including various provisions for 
receiving payment of the price), Worlhtnq/on v War rmgton (1848), 5 0 B 
<5115 (agieement ior a 1 cj«o containing an option to purchase at the end of 
the term). Walker v Cilcs (1848), 6 <’ 11 662, and Barnaul v PiUworth 
(1810), 6 C B 698, n. (moitgage containing an attornment by the mort¬ 
gagor to the mortgagee), Limmei Asphalts Paving Co v Inland Be venue 
Commissioner a (1872), L It 7 Exch 211, per curiam, at p 217 (piousion 
ioi payment oi nuit ol the consideration by instalments), link wood v 
Carroll, [1903J 1 K 15 531, (J A .following Yales \ Pram, (1802), 61 L J 
(q b) 446, and overtuhng Kirkwood v Smith, [1806] 1 Q 11 582 (pro- 
nussoiy note (ontauung provision that no time given by the cieditm to 
the principal debtor should atieet lus light against the smoty), Geneial 
AiCident Assurance Corporation v Inland Revenue Commissioners (1006), 
8 F (Ct of Sens) 177 (policy ol assurance against accident containing a 
provision as to letuin oi pait of tbo piernnuns upon death m certain 
events), Suffield (Lord) v Inland IL venue Commissioners, [1908] 1 K B 
805 (mortgage containing provisions mating expenses reasonably mcuired 
in preserving the sccuiuy a chaige upon the property moitgaged), and 
see cases cited m title Contract, Vol VII , p 510 

The following cases m which provisions were held to be “ incident to the 
sale or conveyance of pioperly ” witlim the meaning ol the Stamp Act, 
1815 (55 (!eo 3, c 184), Soiled , tit Conveyance, may be referred to as 
illustrating provisions winch are not separate and distinct: Wolseley v. 
Cox (1841), 2 Q B 321 (covenant m a transfer of shaics by the transferee 
to observe, the mles ot the company), Doe d Phillips v Phillips (1840), 
11 Ad & El. 796 (stipulation rn a surrender for the grant of a new lease) 

On the other hand, m Unqhtmanv Inland Revenue Commissioners (1868), 
18 L T 412, an instiument by which land was sold to a trustee for the 
purchaser for three months, and the reversion conveyed to the purchaser, 
was held chargeable both as a lease and as a conveyance 

In the following eases provisions weie held to be separate and distinct: 
Coster v Cowling (1831), 7 Bing 456 (lease reserving rent ior house, and 
distinct rent fox furniture and fixtures), Wharton v Walton (1845), 7 
Q. B 474 (guarantee by a thud party in a lease of licensed premises); 
Lovelock v Franllyn (1846), 8 Q. B 371 (covenant in a lease of one 
messuage to assign that and four other messuages) ; Uadgcit v Inland 
Revenue Commissioners (1877), 3 Ex 1) 46 (appointment of new trustees 
and conveyance of property to them), Suffield (Lon/) v Inland Revenue 
Commissioners, [1908] 1 K B 865 (provision m a conveyance that grantees 
should hold the property conveyed as security ior a debt upon the terms 
of another indenture of mortgage). Iu Lewis v Inland Revenue Commis¬ 
sioners, [1898] 2 Q, B 290, it was admitted that two stamps were required 
for a separation deed which contained a provision seeming an annuity, 
and a decision to that effect has been given iu the county court ( Dulse 
v. llulse (1910), 54 Sol. Jo 704) 

(A) Speyer Brothers v Inland Revenue Commissioners h [1908] A C. 92; 
Brown, Shrplgy & Co, v Inland Revenue Commissioners, [18951 2 Q B. 698, 
C. A. (marketable security as well as promissory note) ; Chesterfield Brewery 
Co. v. Inland Revenue Commissioners, [1899] 2 Q. B. 7, approving dictum 
of CjBANNELl, J, ha West London Syndicate v. Inland*Revenue Commis¬ 
sioners, [1898] 1 Q. B 226, at p. 240 (conveyance aB well as declaration of 
‘trust); OeUinger v. Gobi, [1908] 1 K. B. 582 (promissory note as well as 
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it also falls within another category of instruments charged (t), and Dtfhw upon. 

an instrument which, according to its primary object, is liable to 

charge is not brought within a general exemption by the fact that Q enera Hy_ 

it may possibly have a subsidiary operation which is protected by 

that exemption ( k ). 

1541. In constiuing provisions imposing the duty stnct attention Construction 
must be paid to the actual words used 1>> the legislature, but the 
words themselves must bo understood in a “popular” sense, that pnmmon 
is, the sense which persons conversant with the subject-matter with 

bill of exchange payable at sight) The first of the above cases has been 
sometimes cited as an aulhouty for the proposition that whenever 4u 
instrument falls within two categones, the Ciown has a choice whether to 
charge it under one de«cnption oi the other Such a proposition does not 
cover the caso of an instrument tendered as evidence, when the question 
of its being duly stamped or not would have to be decided without inference 
to any option on the pait of the Crown It is submitted that, suhieot to 
the caso of an adpidication stamp (see p 716, pest), an instrument is not 
duly stamped unless stamped with the highest duty with which it can ho 
charged, but that the generality ot the proposition that whenever .in 
instrument falls within two categories it is chatgeablo w'ltb the liigliej 
duty must bo limited by reference to the preceding paragraph ‘sec pp 707 
et srq , ante), and that where the legislature has imposed a pai ucul.tr late 
of duty on a specific and well-defined class of mstiuments, it. is to be 
interred that the intention was that that duty, and no other, should be 
charged on all oi dm ary instruments of that class, even although there may 
bo another category wide enough to bring such instruments within its scope. 

Thus, in ruidcniuil Insvianre Co v 1 aland Revenue Commissioner, [ 1901] 

2KB 658, it was not even argued that the instrument m question, if it 
should be (as m fact it was) hold to be a policy of life insmanee, ought 
to be chaigod as a “ bond or covenant,” although it undoubtedly tell 
withm that description As to documents which are both assignments 
and bills of exchange, see also title Bill? of Exchange, Promissory 
Notes, and Negotiable Instruments, Vol II, y 571 

(i) Comity of Dm ham Rleducal Power Distiibuhon Co v Inland lievenve 
Commissioners, [190b] 2KB 004, C A (agicement for the supply ot 
electricity, assumed for the purposes oi argument to be an agieement for 
the sale of goods, wares, or merchandise, held, nevertheless, liable to 
duty as a security, on account of a provision ior quarteily payments of a 
minimum sum) It ns to be observed that the wording of the Schedule upon 
which this case was decided first appeared in the Stamp Act. 1870 (33 & 34 
Viet, c 97), and that the words in the Stamp Act. 1815 (55 Geo 3, c 184), 

“exemptions from the preceding and all other stamp duties,” areioplaced 
by the word “ exemptions ’’ alone Consequently the argument m Horsfall 
v Hey (1848), 2 Exoli 778, by which Parke, B , disposed of the sugges¬ 
tion that contracts for the sale of goods which also operated as convey¬ 
ances might bo chargeable as such, is no longer available. It is submitted, 
however, that the conclusion reached by Parke, B , and also the decision 
in most of the cases cited in title Contract, Vol. VII, p 640, to the effect 
tBat an agreement for the sale of goods was exempt, although it included 
eollateial matters, may be supported by reference to the principles enun¬ 
ciated in the preceding paragraph {see pp 707 et seq , ante), and that the 
judgments in County of Durham Electrical Power Distribution Co. V. Inland 
Revenue Commissioners, sUpra, must be read strictly with inference to the 
particular instrument under consideration, which was effective as a security, 
although the consumer might not take any current. 

(k) Deddington Steamshvp Co., Ltd v. Inland Revenue Com/mseUmtn* 

[1911] 2 K B 1001, C. A 
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sbot. 3. which the statute is dealing would attribute to them (l), and, 

Stamp although no considerations as to what might be reasonable on the 

Duties upon one hand, or oppressive on the other, can affect the conclusion (m), 


Instru¬ 

ments 

Generally. 


ambiguous words are construed in favour of the subject (w) and a 
liberal construction given to exemptions (o). The duty being 
imposed upon instruments and not upon transactions, i.lio fact that 
it may be possible to devise a means tor effecting the latter without 
resort to the former is no ground for straining thp words of the 
Act m order to prevent such means of escaping liability (p) 
The court does, however, take every moans of defeating an attempt 
to evade a general liability by a provision in a pim.te Act of 
Parliament the effect of which might easily pass unnoticed (q) 


Conditions 
piecluding 
objection to 
insufficiency 
of stamp. 


Construction 
of document 
m relation to 
the question 
of its appro¬ 
priate stamp 


1542. Every condition of sale framed with a view to piecluding 
abjection or requisition upon the ground of the absence or insuf¬ 
ficiency of tho stamp upon any instrument executed after the 16th 
May, 1886, and evciv contiact or undertaking for assuming or 
indemnifying against the liability on account of such absence or 
insufficiency, is void (r) 

1543. The quostion whether an instrument is duly stamped, or as 
to what stamp is required, is in genoral determined by what appears 
upon the face of it to be its legal operation when first executed so as 
to be capable of that opeiation (»), but tbo court is not bound by tho 


( l ) Gun jell v Inland Revenue Commissionets (1876), 1 Ex D 242, per 
Pollock , P., at p 248 

( m ) Clayton y JUntenshaw (1826), 5 I> & C 41, per Little dale, J , 
at p 47 , Motley v Gall (1834), 2 Donl 41)4, per Talntov, .1, at, p 497 ; 
Foley (Loul) v Inland Revenue Conun isswne is (1868), L R 3 Exeh 263, 
pet Kelly, (' B , at j> 268, A -G v Cmlton Rani, [1899) 2 Q B 158, 
per Lord Rlskkil or K illowex, C J , at p 164 

(n) Denn d Mint ijold v Diamond (1825), 4 B & C 243, per Bayley, J , 
at p 245, R v Wimtanlcij (1831). 1 Cr & J 434, H L , per Lord Wyn- 
Konn, at p 442, JIartj,sv Ritdi (1842). ‘) M & W 591, per Parke, B , 
at p 5lf4 , Phillips x Mottison (1844), 12 M & W 740, Dames v. Heath 
(1847), 3 (1 B 938, pet Wilde, (J J , at p 941 , Clifford v Inland Revenue 
Commissioner'., [1896] 2 Q B 187, per Pollock, B , at p 193 

(o) Watnnqlon v Fuihor f 1807), 8 East, 242, pet Loid Ellenbokougu, 
C J , at p 245 

(p) Gankins v Cluttcibiicl: (1S48), 2 Car & Kir 810, per Rolfe, B, 
at p. 813 , Emanuel x Robarts (1868), 9 B &S 121, per Blackisukn, J , 
at p 127 , Inland Revenue Commissioners v Angus, Same v Lewis (1889), 
23 Q B T) 579, C A , compare Minister of Stamps v Townend, [1909] 
A 0 633, 639, PC 

(q) Great Northern, Piccadilly and Brompton Railway v A -G., [1909J 
A C. 1 

fr) Stamp Act, 1891 (54 & 55 Viet c 39), s 117 

(s) Ibid , s 14(4), Weddallx Gapes (1836), 1 M & W 50,per Pabke,B., 
at p 54; West London Syndicate x Inland Revenue Commissioners, 
[1898] 2 Q B. 507,0 A , per A L Smith, L J , at p 513 Thus a change 
in the law which takes place after an instrument has been executed but 
beiore it is presented for adjudication is immaterial (Sufield (Lord) v 
Inland Revenue Commissioners, [1908] IK B 865); seats' if the change 
takes place after an instrument has been begun, but before it has been 
so far completed as to be chargeable (Abrahams v Skinner (1840), 12 Ad. 
& El. 763). In the case of particular instruments which only become 
liable to duty in certain events, the material date is the happening of the 
event, e,g,, certain marketable securities, see p. 730, post. An instrument 
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apparent tenour of an instrument, and will decide according.to the 
• real nature of the transaction, receiving, if necessary, extrinsic 
evidence ( t ). 

incapable on the face of it of the legal operation which it purports to have 
requires no stamp unless otherwise liable (R.^ Ridqwell ( Inhabitants ) (1827), 

6 B. & C 665, Mayfield v Robinson (1845), 7 Q B 486 , Mott v. Turnnge 
(1856), 1 F. & F 6 (instruments requiring a seal, but executed under hand 
only), Limmer Asphalle Paving (Jo v Inland Revenue Commissioners 
(1872), L 11 7 Exch. 211 (provision purporting to grant a monopoly)) 

(t) Neither the loan nor the name which the parties may have given 
to an instrument are material if not consistent with its substantial cftcot 
(ll'flfc v Inland Revenue Commissioners (187!)), 4 Ex D 270 (instrument 
in form a fresh mortgage held as to part of the sum secured to be substan¬ 
tially only a transfei), Mortgage Insurance Cot poraiwn v Inland Revenue 
Commissioners (1888), 21 Q B D 352, C A (msfiumcnt Ueseiibcd as?a 
policy held not to be such); Inland Revenue v Oluei, [I'tOO] A 0 427 
(mstiument held not, to be a settlement though couched in the bum of a 
trust), and Beo, as to eases on conveyances, title Sale oi Land, and as to 
piomissoiy notes, title Bills or Exni wok, Promissory Notes, and 
Negotiable Instruments, Vol II, pp 572, 573) Wheio, howevu, au 
instillment possesses the ehaiaeteristic ot a (lass chained m tiie ,-,eh< dub by 
name and not hut her defined, the fact that the paities have described an 
liistrumeni by that name may be aieasoti toi holding it cliaigeable as Mich, 
lathei than under some other eategoiy which might also include it (British 
India Steam Navigation Co v Inland Revenue ('ommissioneis (1881), 

7 1) B D 165) As examples of resort to extimsic eudeucc, see Volinas 
v Fletcher (1847), 1 Exch 20, followed in Willey v I’miaft (1818), 3 Exch 
211,and Maine v Caiwood (1849), 4 Exch 681, Ex Ch (lolliisol allotment 
shown to (lifter from the applications, and theiefoie to be liiopeiatne); 
It v Ore? Ion (1851), Deal s 0 C 308 (entnoB shown to bo iceeipts), Don 
Francesco v J)e Mro, j 1 !K)8 ( 8 0 7 (instrument purporting to be an agi ce¬ 
ment foi sale shown to bo a mere memoiaiKlnm ol a past transaction); 
eompjic Horsfall v liey (1818), 2 Excli 778, and Garnett v Inland 
Rivenitr Commissioners (1890), 81 L T 633 (wheie it was held that the 
mere use of thepabt tense was not sufficient to show that an mstiument 
was merely a memorandum and not operative as a com eyaure) Evidence 
may likewise be given to show that the stamp npon an mstiument liable 
to ad rahiein duty is not sufficient (Maymid v Consolidated Kent Collieries 
i lor pomi ion, |1903] 2 K B 121,0 A (deed of transfer), Carry Roberts 
(1831),2 B Ad 905, see Robinson v Vernon (Lord) (I860), 7 C B 
(N p ) 231, 235 (piobate stamped lor an amount less than the estate under 
the Stamp Act, 1815 (55 Geo 3, c 184)), or that a bill purporting to bo 
executed abroad was m fact executed in the United Kingdom (Bartlett v 
Smith (1843), 11 M & W 483), or that the nominal date upon au instru¬ 
ments not the true date (Uh?fte v Roche ( 1877), 3 Q B 1) 170 (instrument 
executed before a change in the Stamp Act, but dated afterwards)) 

The case of a post-dated cheque pi events m some respects a peculiar 
problem and has been the subject of conflicting decisions, some of which, 
though inapplicable to the present law, require notice in view of the iules 
laid down as to the duty of the court Under the Stamp Acts, 1791 
(31 Geo 3, c 25) and 1815 (55 Geo 3, c 184), bankers’ cheques payable 
to bearer on demand and not post-dated were exempt, and the duty on 
bills of exchange payable after date depended on llie penod, and penalties 
were imposed on post-dating such cheques or bills ot exchange In Allen 
v Reeves (1801), 1 East, 435, and Field v. Woods (1837), 7 Ad & El 114, 
cheques payable to bearer and unstamped were refused admission upon 
evidence tiiat they were'post-daled On the other band„in a senes of 
decisions relating to stamped bills, which are summed up in Austin v. 
Bunyard (1865), 6 B & S 687, bills were admitted although post-dated, and 
the broad proposition laid down that the court would only look at the instru¬ 
ment as it appeared when tendered in evidence. The same proposition 
appears in the case ol Qatty v. Fry (1877), 2 Ex. D. 286, decided aftafr 
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' Sect. 4.-— Regulations as to Stamping Instruments. 

1544. Stamp duties must be paid and denoted in accordance with 
regulations (a), and, except where express provision is made to the 
contrary, must be denoted by impressed as distinguished from 
adhesive stamps (b). Where one or more adhesive stamps are 
used, each must be cancelled in accordance with the regulations, 
and an instrument is not deemed to be duly stamped unless the 
stamps are so cancelled, or unless it is otherwise proved that the 
stamps were affixed thereto at the proper time ( c ). In the absence 


the repeal of tlio provisions against post-dating by the Inland Revenue 
Repeal Act, 1870 (33 & 34 Vid, c 09), and the judgments m Foi/al Jianl of 
•Scotland v Tottenham, [1894] 2 Q B 715, C A, aie susceptible of the 
same meaning It is submilled, however, thar such a pioposition was 
unnecessary (o tlm decisions, and, being incoi' i -i,-!< > iit with i.hc principle 
applied in Field v Wondt, (1837), 7 Ad & El 1M, which v as cued with 
approval by the Court of Appeal in If«i/n aulv Con soil da fed Knit Colhenen 
( oi/ioudion, [1903] 2 K B 121,0 A , cannot be it bed upon The actual 
decisions may be supported upon the ground Ibat a post-d air d cheque has 
uo legal operation until tin 1 dale upon its face, when it becomes a bill 
payable on demand, and r.s such is properly stamped Tins is consistent 
vilh Field v. UTwds, supia, inasmuch as the exemption within winch it 
was sought to bring the mstiuinent m that case did not cover all bills 
payable on demand, but only such as were not. post-dated The above 
reasoning is substantially that adopted by the House of lauds m UTisn v 
('time (1876), 1 App ('as 554 

(a) Stamp Act, 1891 (54 & 55 "Viet e 39), s 2 The duties are paid by 
the purchase of stamped material or adhesive stamps oi when the instru¬ 
ment is presented to the Coinmi'-'-ioners for the purpose of being stamped 
As to composition for stamp dulie- in certain cases, see p 720, post 

(b) Stamp Act, 1891 (54 & 55 Yict c 39), s 2 The use of adhesive 
stamps is obligatory in the case of foreign lulls of exchange and promissory 
notes (ibid , ss 34. 35,38) and contract notes (Finance (1909-10) Act, 1910 
(lOEdw 7, e 8), s 78(4) ) The use of adhesive stamps is permitted 
in the case of agreements chargeable with 6d (Stamp Act, 1891 (54 & 
OjVict.c 39), s 22),.lulls of exchange payable on demand (ibid , ss 
34(1), 38 Finance Act, 1899 (62 & 63 Yict o 9) p 10, Revenue Act, 
1909 (!) F.dw 7, c 43), s 10), charteiparties (Stamp Act, 1891 (54 & 55 
Viet c 39) s 19 (2)), certified copies or extiaets from any register oi 
births etc (ibid, s 6 !•), leases for less than one year ol a dwelling-house 
or part thereof, at a lent oi lessthnn £10, or of alinni-dird dwelling-house 
or apartments (ibid , s 78 (1)), letters ot renunciation (ibid, s. 79; 
Finance Act, 1899 (62 & 63 Viet c. 9), s 9), letters of attorney for tlie 
purpose of appointing a proxy to vote at a meeting and voting papers 
nliaxgeablc with Id (Stamp Act, 1891 (54 & 55 Viet e 39), s 80 (2)), 
notarial acts and protests of a bill* of exchange or promissory note (ibid , 
s 90), policies of insurance other than sea or life, and chargeable with 
Id (ibid, s 99), receipts (ibid, s 101 (2)), transfeis of sliaies in cost- 
book mines (ibid , s 110), w r airants foi goods (ibid , s 111 (2)), and writs 
ot resignation and clare constat (Titles to Land Consolidation (Scotland) 
Act, 1808 (31 & 32 Viet c 101), s 116) Except where the use of ijp 
appropriated stamp is requiied (as to which see p 716, post), duties 
ot less than 2s. 6d on instruments for winch the use of an adhesive 
stamp is permitted may bo denoted by the same stamps as are used for 
postage (Stamn Act, 1891 (54 & 55 Viet c. 39), a, 7) 

{<*) Stamp Act, 1891 (54 & 05 Yict c. 39), s 8 . As to the persons 
required to cancel the stamps on the various instruments for which adhesive 
stamps must or may be used, see the enactments cited in note (b), supra. 
Having regard to the terms of the Stamp Act, 1891 (64 & 55 Viot. e. 39), 
f. 15 (see p. 717, post), it is conceived that the proper tame for affixing 
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of anything to the contrary appearing upon the face of the Sjot. 4. 

instrument, it is presumed that the regulations have been complied Regulations 

with, but the contrary may bo proved (</). So also where it appears • as to 

that an instrument has been stamped, but the stamp is obliterated, Stamping 

it is presumed to have been of sufficient amount ( e) instru¬ 

ments. 

1545. The position of the stamp and the writing upon an mstru- presumption 
ment must be so related that the stamp appears upon the face of of due 
the instrument and cannot bo used for or applied to any other stam P in g- 
instrument written upon the same piece of maloiuil, and where 
moio than one instalment is written on one piece of matonal, each d<»umcni.° ne 
instrument nun t be separately stamped (/), hut, if the number of 
stamps is less than is required, it may noun tlioless bo possible foi 
the court to determine which are the instalments to which*the 
stamps are applicable and to admit tho-e instruments (</); and 
where an instrument has been executed by novel al parties so as to 
require several stamps, and the names of some have been crossed 
out, it is presumed that the stamps relate to the executions by 
those whose names have not been ciossed out (//). 

1546 Whero lefeienco to seveial documents is necessary to prove Incoiporation 
what is in fact only a single transaction, so that they all leally preference, 
form only one insti umenfc, it is sufficient if one of the documents 
is properly stamped ( i ); and it is no ground for objection to the 
admissibility of an instrument which is properly stamped that it 
leieisto another instrument not properly stamped, piovided that 
it is not sought to give the latter instiument m evidence ( L). 


the stamp, where no eipiess provision is made, is beforo execution 
A slamp maym gcnc.al lm cflceuvely cancelled by a slumping niadunc, 
or by any mark of a dHacmci charnel er {Tiah v Michael (1874), 30 
L T 463, M‘Mullen v “Sir Alfred Ilviman" Steamship, Lid (1002), 
71 Jj J (nu ) 766), but it should be obsci ved that the provision as to can¬ 
celling the stamps on contiact notes is more limited (Fmanco^lWO-lO) 
\ci, 1910 (10 Mw 7, e 8),R 78(4)) As to meaning ol “ wnling,” see 
Intel pi eta tion Act, 188!) (52 & 03 Viet e 63), s 20 

( d ) liuidlauqh v Delhi i (180S), L 11 3 C P 2b6 . Ma ev Rouy (1874). 
31 L T 372: M‘Mvllen v “ Sv Alftrd Hvhmun" St cam drop. 7 id . 
xnput , nodcnch v 77<wi/(1811), 3 Camp 103, and see note (t), p 713, 
ante 

(e) Doe d Fryet v Ctoomhs (1842) 3Q B 687 

{ f) Stamp Act, 1891 (54 & 55 Viet c 39), s 3 As to alterations made 
in instruments, see pp 718, 719, post 
tq) R.x Reeks (1726), 2 Ld Raym 1445, rowcllx Edmunds (1810), 12 
East, 6; Doc d. Copley v Day (1811). 13 East, 241. Evans v Putit (1842), 
4 Seott (n. R ), 378; sec Forsyth v. Jervis (1816), 1 Stark 437 , Pern) v 
Roufiner (1814). 4 Camp 80 It is submitted that these decisions upon 
eaiher statutes are applicable to the present law 
* (fi) Waddmqlon v Francis (1804). 5 Esp 182 
(i) Vcate v Diclen (1834), 1 Cr M & It 422 , Pearce v. Oheshjn (1835), 
4 Ad & El. 225: Blyth & Co.'s Case (1872), L R 13 Eq. 529; Grant 
y Maddox (1846), 15 M &W 737 

(fc) Duclc v. Braddyl (?824), M‘Cle 217. The case where two or more 
instruments are used to eairy out what may be, nevertheless, a single 
transaction must be distinguished; see, for example, Stamp Act, 1891 
(54 & 65 Viet c 39), ss. 58, 106 (1); and see A.-G. v Ross , [10091 2 I. R, 
246, C. A. (aa to counterpart or duplicate). 
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Shot. 4. 15^7. Where the duty payable upon an instrument depends upon 

Regulatitjns the duty paid upon another instrument, the payment of the latter 
as to duty is denoted by a special stamp known as a “ denoting stamp ” 
Stamping impressed by the Commissioners upon production of both the 

Instru- instruments (l). 
ments. 

Denoting 1548. Certain instruments can only be duly stamped with a 
stamp. stamp which is appropriated to the description of instalment to 
stamps of which they belong by a word or woids written across the face of 
special * [he stamp, and a stamp so appropriated is not available for any 
1 eacnp ion 0 ^ Gr description of instrument ( m). 

Adjudication 1549. Upon compliance with the 1 emulations and requirements 
which the Commissioners aie authoused to make, any person may 
inquire the Commissioners to express their opinion as to whether 
any executed insjaument, except an instrument chargeable with 
ailraloiem duty and made as a security without limit (n), is liable 
to duty, and, if so, to what amount; and a voluntary disposition 
niter vnos is not duly stamped unless the Commissioneis have 
so expressed their opinion (<>) An instrument 011 which the 
Commissioners lnvo expressed their opinion may not be stamped 
otherwise than 111 amudanee with their assessment, but if so 
stamped, or adjudged not to be liable to any duty, it may be stamped 
with an adjudication stamp as duly stamped or as not liable (p). 
No objection 1 elating to duty can be raised against an instrument 
so stamped unless the Commissioneis have exceeded theii powers ; 

(/) Stamp Act, 181)1 (54 & 55 Viet 0 30), s 11 The cases in which 
the occasion for such denoting stamps arise aie —duplicates or countei- 
paits of instruments liable to a highci duty than 5 1 (sec ibid , s 72); 
securities which aie collatcial, substituted, or by way oi further chaigc ; 
simultaneous jeconveyances of sepaiaio properties comprised m one 
mortgage security on payment tlieieof (see title Mortgage, Vol XXI, 
pp 134, 315), conveyances and leases executed m puisuanee of agree¬ 
ments already stamped with ad r aim cm duty (see Stamp Act, 1801 (54 
A 5o Viet c 39), ss 59, 75 ; titles Landlord and Tex vxr, Vol XVIII, 
p 598, note (t); Sale of Land) , settlements ctleetcd by means ot several 
in’-Laments (Stamp Act, 1891 (54 A 55 Viet e 39), s J()5); see title 
Si nxEXTENTS 

(»<) Stamp Act, 1891 (54 & 55 Abet e 39), s 10 In e.ees not coveied 
by statutory provision the power to direct the use or discontinuance of an 
appropriated stamp rests with the Commissioners of Inland Revenue by 
virtue of Ihe Stamp Duties Management Act, 1891 (54 & 55 Viet e 38), 
s 22 ; see p 701, ante The appropriated stamps now required aie stamps 
toi bills ot exchange and promissory notes liable to ad valorem, duty 
(impressed or adhesive, according as the instrument is drawn or made in 
01 out of tho United Kingdom) and contract noteri under the Finance 
(1909-10) Act, 1910 (10 Edw. 7, c 8), s 78 (4). see titles Bills of 
Kxchange, Promissory Notes, and Negotiable Instruments, Vol II, 
pp 576—578; Stock Exchange 

(n) For such instruments, see Stamp Act, 1891 (54 & 55 Viet c. 39), 
s 88 , Sched, I., title “ Mortgage, Bond etc ” ; Su field (Lord) v. Inland 
Revenue Commissioners, [1908] 1 K, B 865; titles BonDs, Vol III, 
p. 103 ; Mortgage, Vol. XXI, pp 135—137 

( 0 ) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 74 ; and see p. 732, 
post. 

(p) Stamp Act, 1891 (54 & 56 Viet p 39), s. 12 As to the need for an 
iacrement value duty stamp on certain instruments, see p. 664, ante. 
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but an objection once upheld cannot be questioned on appeal by 
obtaining an adjudication stamp after the trial [q) 

Persons dissatisfied with the assessment by the Commissioners 
may, upon payment of Die duty, appeal to the High Couit within 
tweuly-one days of the assessment. The appeal is by means of a 
case stated by the Commissioners, and the function of the court, is 
to determine the duty chargeable and. if necessaiy, order inpay¬ 
ment to tho appellant of any oxcess of duty paid by him. The 
unsuccessful p.u ty may be ordered to pay costs (i). 
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1550 The general rule as regards the tune for stamping Stamping 
instruments first executed in the United Kingdom is that they must “^ e e c r utl0U 
be stamped hefoie execution (s), but this rule is subject to certain instruments 
general qualifications and to many special pioxisions in respect of fust executed 
particular instruments The stamping of eeitum msti mnents after 
execution is expressly piolulnted (f); on the otbci hand, cot tarn 
instruments may, without any penalty, be stamped within thirty 
days after the first execution, if m the Hinted Kingdom, or fourteen 
days after assessment by the Comraissioneis in accordance with 
tho provisions in that behalf (a), and special legulations aie made 
with respect to ceitam other instillments (b). Subject to such 


(g) Stamp Act, 1891 (54 & 55 Viet c 39), s J2(5), see I'uidnitml 
Mutual Assurance Interment and Loan Association v Cursm (18521, 8 
Exoli 97 , and sop, generally, title Evidence, Yol XIII , p 515 The 
Commissioners may exceed tlieir powers by stamping as duly stamped an 
instrument on which they liifve no power to adpulicate ( Morgan v. Pile 
(1854), 14 0 li 473, per Jmivib, CJ, at p 483), or winch has been 
stamped after execution eontraiy to a statutory provision (Valiante v 
Foibes (1879), 0 I? (Ct of Sess ) 1099, Lambnton v Allen (1899), 2 
F (ft ot Sess ) 189, see The Itelfmt (1884), 9 F J) 215; 

(r) Stamp Act, 1891 (51 A 55 Viet c 39), s 13, Marwell \ Inland 
Revenue Comnmsumns (18t><»), 4 Macpli (Ct of Sess) 1121 As to costs, 
see Manchester Cmpoiahon v Snqden. Girdiam Life A "nuance Soeutq \ 
Ihshop, r19031 - K K 171 C.A 'I'he decision of tjie com t lfl an 01 dei, and 
not a judgment, and tlieieloie an appeal to the Coml ot Appeal must be 
brought within four teen days (Onflow v Inland Ilrinnir t'annum toners 
(1890), 25 tj B D 465, (1 A , as allotted by the subsequent altoiat joiis m 
the rules; sec R S ('.Old 58, ir 3, 15); and see title 1 , i:\<"1ice imi 
P nori nuim, Vol XXTll, p 196 

(a) Though not, expies-l.! laid down, tins rule is to be intoned horn the 
provisions as to stamping alter execution hereaftei mentioned, see the 
text mi fra “Execution ’ with rel. rence to instruments not under seal 
means signature (Stamp Act, 1891 (51 & 55 Viet, c 39), s 122) 

(t) Ibid , ss 40 (1) (lulls of lading), 80 (2) (letter or power of attorney 01 
voting paper chargeable with the duty of Id , and, vemble, contract notes ; 
see Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 78 (4), and see 
note (c), p 714, ante) 

(a) Stamp Act, 1891 (54 & 55 Yict c 39), s 15 (2), as amended by the 
Sinance (1909-10) Act, 1910 (10 Edw 7, c 8), s 74(3) The instruments 
to winch this provision applies are instruments chargeable with ad valorem 
duty and described in the Stamp Act, 1891 (54 & 55 Viet c. 39), Sohed. I, 
under the titles “ Bond, Covenant etc.,’’ “ Conveyance on Sale,” “ Lease 
or Tack,” “ Mortgage, pond etc.,” “ Settlement ” ; and also voluntary 
dispositions inter vivos , as to which, see p. 732, post * 

(b) See, as to articles of clerkship, Stamp Act, 1891 (54 & 55 Yict. c. 39), 
ss. 26, 27; bills of exchange, ibid , ss. 34—38 , oharterparties, ibid., 
ss 50, 61; copies, t&td , s. 63 ; colopial government and foreign securities, 
ibid., s. 84; policies of Bea insurance, ibid., s. 95 ; receipts, ibid., s. 102. • 
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Skct * ** express provisions any instrument may be stamped after execution 
Be&fotfyns upon payment of a penalty which the Commissioners have power to 
US to remit (c). 

Stamping 

Instru 1 - 1551. Instruments first executed abroad, subject to any provisions 
ments. expressly referring to them (d), may be stamped without a penalty 
Tnatruments within thirty days after their first receipt in the United Kingdom (e), 
first executed and subsequently upon the samo terms as regards payment of a 
abroad. ^ penally as instruments first executed in the United Kingdom (/) 

Material 1552. In general any malei ial alteration m an instrument after 
mstiumenu 1 " ^ 18 c ? ul P^ e ^ e x'^ders a new blamp necessary, as the cfloct is to 
make it m bubsiance a now instrument (</); and, in the case of a 
contract, the result is that the new agreement cannot be proved for 


(c) Stamp Act, 1891 {54 A 55 Viet c 39), s 15 (1), (3), (4), as amended 
by the Finance Act, 1895 (58 & 59 Viet c 16), s 15 The piactice of the 
Commissioners as to the exaction ot the penalty in the case of instruments 
to which no oxjiress provisions apply is as follows - Instruments, the 
execution or issue of which unstamped is made punishable by fino (see 
p 70), ante, and note (A), thd ), are not allowed to be stamped without 
penalty, but an instrument chargeable as a lease of a furnished house, and 
within the Stamp Aet, 1891 (54 & 55 Viet e 39), s 78 (1), (6), may be 
stamped without a penalty within fourteen days after execution. Agree¬ 
ments under hand only, chargeable with the fixed duty of 6d , are allowed 
to be stamped without penalty within fourteen days after execution, and 
all other instruments within thirty days after execution Such agreements 
or other instruments, if presented for adjudication (see p. 717, anlc ), and 
note (a), tbtd), within these respective limes, may he stamped without 
penalty within fourteen days after notice of assessment on analogy ot the 
.stamp Act, 1891 (54 & 55 Viet c 39), s 15 (2), (6). In the case of an 
mstiument containing, with icferenco to instruments executed befoic oi 
on the 16th May, 1888, any provision which would, under the Stamp Act, 
1891 (51 & 55 Viet e 39), s. 115 (see p 720, post). be void if relating to 
instillments executed after that date, the full penalty is exacted, and"see 
title Contract, Vol. VII, p 529 

(<t) A "general prohibition, not lcferring expressly to instruments t*\oi uted 
abioad, is to be constmod as referring only to mstiument,s executed m the 
United Kingdom , see p 717, ante Thus the .Stamp Aet, 1870 (33 & 34 
Viet c 97), s 68, which corresponds to the Stamp Act. 1891 (54 & 55 
Viet c 39), s 51, was ho (onstmed in The Belfort (1884), 9 T D 215 
The, opinion expressed by Limit ey. L J , as to the Stamp Act, 1891 (54 & 
55 Viot c. 39), s 80, in He Fnqlvth, Scottish and Australian Chattered 
Banl, [1893] 3 Ch 385,0 A , at pp 411, 412, was unnecessary to the 
decision, and. m so far as it is based on a construction of the second sub¬ 
section inconsistent with that adqpted in The Belfort, supra, in the case 
of the Stamp Act, 1891 (54 & 55 Viet c 39), s 51, must not he con¬ 
sidered as authonlahve. On this view the Finance Act, 1907 (7 Edw 7, 
e 13), s. 9, relating to the stamping of pioxies, is merely declaratory. 

(e) Stamp Act, 1891 (51 & 55 Viet e 39), s 15 £3) 

\f) Ibid., s. 15 (1), (2) 

((f) Stephens v. Lowe (1832). 2 Moo & S 44 (indorsement on a sub¬ 
mission to arbitration that the parties had met by consent after the time 
limited for making the award), Bacon v. Simpson (1837), 3 M & IV. 78 
(indorsement enlarging time for performance), and see- Schumann v 
Weatherhead (f801). 1 East, 537; titles ConIract, Vol. VII., p. 532; 
Deeds ANp Other Instruments, Vol X, pp 404, 412,413 As to special 
provisions with regard to bills ot exchange and policies of insurance, see 
titles .Bills ok Exchange, Promissory Notes and Negotiable Instru - 
ments., Voi II.. pp, 656, 676; Insurance, Vol. XVIL, pp. 402, 403. 
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want of a stamp, and the old agreement cannot be sued upon as it 
has been superseded ( h). 

Where, however, an instrument is still m fieri, an alteration may 
be made without rendering a new stamp necessary (t), but an 
instrument is not necessarily in fieri because execution by another 
party is still required ( k ) No further stamp is lequired if the 
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certain a point left open (n), or made to correct a mistake (o) or not rendering 
by a stranger (p) Wheie an instiument has been altered, tho 
general presumption is that the alienation was made before 
execution (q). 


1553 Restamping is also nccessaiy in the case of an instrument lush ament 
which has been used once and is iheroaltet applied to a new 
purpose (r), and a seemitv for an unlimited amount stamped to ne w use, 


(h) 11 til v Pollen (1807), 8 E.i>t, 373 , French v Potion (1808), 9 East, 
351 , Reed v Dent (1827), 7 II & C 201 , but, h oe Hobson \ Hall (1792), 
Peake, 172 [127] 

(i) 17 all v Vhundlcss (1827), 4 Bing J23 ; Jones v Jonc » (1833), 1 
('r & M 721 (alteration in mstiumont after execution by some of the 
{ridies, but belorc exoc.uhon by otlieis, and with the consent of all ); 
Watson v Booth (1810), 5 M Sr S 223 (addition of name of anotliei obligor 
to a bail bond with consent of pnor obligors and tho shenlT, before accept¬ 
ance by the Litter), Spicu v Binqess (1834), 1 dr M & R 129 (name of 
a second witness added to a release (to validate evidence under old 
law) before dehveiy to either witness), Kenneth) v Nash (1816), 

1 Stark 452, Johnson v Marlborough (Duke) (1818), 2 Stark 313; 
Downes v Richardson (1822), 5 B & Aid 674 , Sherrington v Jcrmyn 
(1828), 3 0 &P 374; Tarleton v Shmgler (1849), 7 C H. 812 (bills of 
exchange altered before rssue); and see, further, titles Bills of 
Exchange, Promissory Notes and Negotiable Instruments. Vol II, 
pp 555, 575, Deeds and Other Instruments, Vol X , p 413 

(k.) London and Brighton Rail Vo v Fairclough (1841), 2 Man & G. 
674 

(l) Hartley v Mansort (1812), 4 Man & G 172 ^addition of descriptive 
woids after the namo of one ol the parties) As to immaterial alferations 
m mstiuments, see titles (’ontract, Vol VII , p, 426; Deeds and Other 
Instruments, Vol X , pp 415, 416 

(m) Doe d Waters v JJovqliton (1827), 1 Man & Ity (K B ) 208 

(n) Taylor v Parry (184U), 1 Man & G 604; Sadgrove v. Bryden, [1907J 
1 Oh 318 , Barker v Aston (1858), 1 F. & F 192 

( o ) Cole v Parkin (1810), 12 East, 471; and see titles Bills of 
Exchange, Promissory Notes and Negotiable Instruments, Vol II, 
pp. 555, 576 ; Insurance, Vol XVII, pp 402, 403 

(p) Hcnfrec v Bromley (1805), 6 East, 309 Tins does not apply to bills 
ofexchange; and see note (q), infra As to alterations made by strangers, 
see titles Contract, Vol VII., pp 424, 425; Deeds and Other Instru¬ 
ments, Vol X,pp 413,414 

(q) 12 Vm Abi. 58, citing Trowel v Castle (1661), 1 Keb 21; Doe d. 
Tatum v. Catomore (1851), 16 Q B 745. But in the case of a bill of 
eichange the burden of proving that the alteration has not vitiated the 
stamp lies on the party suing on tho bill (Knight v. Clements (1838), 8 Ad 
& El 215 ; Bishop v Chambre (1827), 3 C & P. 55) If the bill has been 
executed abroad, where the alteration could be made before the stamp 
was affixed, the burden of proof is shifted on to the objeetbr (Hamehn v 
Brack (1847), 9 Q. B. 306); and see title Bills of Exchange, Pro¬ 
missory Notes and Negotiable Instruments, Vol. II., p. 557 

(r) Phmley v. Westley (1836), 2 Bjng (n. c.) 249 (non-negotiable instru¬ 
ment) ; Hammond v Foster (1794), 5 Term Rep. 635 (redeemable annuity 
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8eot. 4. 

Regulations 
as to* 
Stamping 
Instru¬ 
ments. 

Composition. 

(1) in respect 
of tranvfeis 
of mscnbfd 
Stocks , 


(2) in respect 
of local Stockl¬ 
and foreign 
securities, 


(3) insur¬ 
ance policies 


(4) East 

Indian 

securities; 


cover ail advance of a definite amount must be restamped when used 
for any fuither advance (s). 

1554. The stamp duties which would be chaigeable upon the 
transfer of any stock of the Government of Canada which may be 
inscribed in books kept in the United Kingdom, or of any colonial 
stock to which the Colonial Stock Act, 1877 (t), applies, or of any 
foreign slate or government which is inscribed in the books of the 
Bank of England, oi of the stock of any Uutisli piotectorate oi 
protected state to which the Secretary of State applies the Colonial 
Stock Acts, 1877(0 and 181)2 (a), aio to be paid by a composition, 
and the transfeis aie theieuprm exempt (h). 

The dulies on tiansloiH of the stock or funded debt of any 
coduty comu il, oorpoialarm, or company may also be compounded 
iM by ngieomenl with the Commissioners of Inland Revenue (c); 
and tiio duties upon foieign seem ities (d) mey bo paid in one sum 
in lieu of stamping each security (<•) 

A composition may also ho paid m respect of the duties upon 
policies of insurance against accident(/), sickness or incapacity, 
hom personal lnjuty (?/), and loss oi damage of or to pioperty (h). 

The Treasmy (?) may agioe to accept an annual sum by way 
of composition for vaiious East India bonds, debentures, bills and 
capital stock (/r). 


rcgrunlod ailci redemption) As to the reissue of bank-notes, see Stamp 
Act, 1891 (54 & 55 Viet c 39), 8 30 As to the icissue ol debentmes, or 
debenture stock, see Companies (Consolidation) Act, 1908 (8 Edw 7, 
c 69), s 104, title Companies, Vol V,pp 355,356 
(s) Stamp Act, 1891 (54 & 55 Viet. c. 39), 8 88 (2) 

(/) 40 & 41 Viet c 59 

(a) 55 & 56 Viet c 35 

(b) Stamp Act, 1891 (54 & 55 Viet c 39), b 114, as extended by the 
Finance Act, 1894 (57 & 58 Viet c 30), s 39), and the Finance Act,' 1898 
(61 & 62 Viet c 10), s 5 

(c) Stamp Act, 1891 (64 & 55 Viet, c 39), b 115 

(d) Defined ibid , ss 82, 83 

(e) Finance Act, 1895 (58 & 59 Viet c 16), a 14 

(f) Stamp Act, 1891 (54 & 55 Viet c 39), s. 116 
(q) Finance Act, 1896 (59 & 60 Viet c 28), h 13 
fh) Finance Act, 1907 (7 Edw 7, c 13). s 8 

(%) As to the meaning of “ the Treasury,” see title Constitutional 
Law, Vol. VII, p 100; and see pp 539, 540, ante 

(A) The original provision relating to bonds and securities issued by the 
East India Company is contained in the Stamp Duties Act, 1835 (5 & 6 
Will 4,c 64), and is applied, as if re-enacted, in the following Acts relating 
to Ea°t India loans-—East India Loan Act, 1859 (22 Viet c II). East 
India Loan (No 2) Act, 1859 (22 & 23 Viet, c 39); East India Loan 
lets, I860 (23 & 24 Viet e. 130), 1861 (24 & 25 Viet c. 25); 1869 
(32 & 33 Viet c 106), 1873 (36 & 37 Viet e 32), 1874 (37 & 38 Viet 
o 3). 1877 (40 & 41 Viet. c. 51); 1879 (42 & 43 Viet c CO); East India 
Loan (East Indian Railway Debentmes) Act, 1880 (43 Viet c 10); East 
India Loan Act, 1885 (48 & 49 Viet c. 28); Oude aud Rohilkund 
Railway Purchase Act, 1888 (51 & 52 Viet, c 5); South Indian Rail¬ 
way Puicliase* Act, 1890 (63 & 54 Viet, o 6)*; East India Loan Acts, 
1893 (56 & 57 Viet c. 70); 1898 (61 & 62 Viet c. 13); East India 
Loan (Great Indian Peninsular Railway Debentures) Act, 1901 (1 Edw. 7, 
c. 25); East India Loans Act, 1908 (8 Edw 7, c. 54); East India Loans 
(^Railways and Irrigation) Act, 1910 (10 Edw. 7,e. 5). 
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A composition proportional to the amount of the issue of post Slwr - 1 * * 4 * (б) 
bills, and fixed composition in respect of the issue of bank-notes, Regulations 
fs payable by the Bank of England ( l ). The composition for the *1 to 
issue of notes and bills by licensed bankers in England is pro- Stamping 
portional to the issue (m). Instru- 

Sect. 5. —Exemptions fiom Stamp Duties. ( 5 ) bank- 


1555. The exemptions from stamp duties fall into tluee classes: bankers’ bills. 

(1) general exemptions fiom all stamp duties as provided by the ciassi&cation 
Stamp Act, 1891(h) , 

(2) special exemptions from the duty imposed on certain classes of 
instruments (o), granted in favour of paitieulai lnstiuments falling 
within those classes by the Stamp Act, 1891 (>?), or other revenue 
Acts (p); 

(3) special exemptions contained in Acts i elating piimanly to 
objects other than revenue, and made in favoui of'certain instru¬ 
ments created in pursuance of those objects (q). 

1556. Exemptions are to be constiucd liberally (/), but the Construction 
burden of proof lies on the paity who seeks to bung an mstnimont Gulden 
within an exemption (s), and general woids m an exemption ° im>0 
contained in a statute not 1 elating primarily to revenue must be 
construed with lefereneo to the objoct of that statute (<)• 

1557. General exemptions (u) are granted in lespect of transfers Geneiai 

of shares in Government oi parliamentary stocks or funds; mstru- ^ a e “^ ons 
menls foi the disposition of ships or any sharo oi interest in 
ships, a description which includes a moitgage of the freight (a), 
but not a debenture secured by the moi tgage of a ship (b ); 

(1) Stamp Act, 1815 (55 Geo 3, c 184) ss 21, 22, Hank Chai ter Act, 1844 
7&8 Viet e 32), s 7, Bank of England Act, 1861 (24 & 25 Viet, c 3), s 4 

(in) Bank Notes Act, 1828 (9 Geo 4, c 23), s 7 , and see title Bankers 
and Banking, Vol I, p 573 

(n) 54 & 55 Viet o 39; see the text, tnfia 

(o) Ft g, an agieemout lelatingto the sale of goods*, see titles CoNfuACT, 

Vol VII, p 538, Sale op Goods , and see note ( o), p 724, post 

(p) These exemptions are reieircd to m the titles dealing with the 
particular instruments, for references, see note (o), p 724, post As to 
the scope of these exemptions, see note (i), p 711, ante 

(q) See pp 722, 723, post 

(r) See cases cited m note ( o ), p. 712, ante 

(r) It v Slefltnqton (Inhabitants) (1820), 3 B & Aid 382, pci Baylet, J , 
at p 386, Chantei v Ihrltnson (1843), 5 Man &G 233, per Tjndal, 0 J , 
at p. 260 • 

(t) Be Royal Livei Fite rally Society (1870), L K 5 Exch 78 (security in 
which funds of a inendly society are invested held not to be exempt under 
the Fnendly Societies Act, 1855 (18 & 19 Viet c. 63), s 37, now repealed 
and leplaced by tbo Friendly Societies Act, 1896 (59 & 60 Viet c 25), 
s 33), A -G v riullips (1871), 19 W ft 1146 (receipt given on behalf of 
a building society meiely in the capacity of landlord held not exempt 
under the provisions of stat (1829) 10 Geo. 4, e 56, s. 37, and stat. (1836) 

6 & 7 Will 4, c. 32, s. 4); A.-G. v Gilpin (1871), L li 6 Exch. 193 
(drafts payable to bearer sent to holders of shares m a building society 
held not exempt under the last-mentioned Acts). • 

(u) Stamp Act, 1891 (54 & 55 Viet, c 39), Sched I, at the end, 

(а) WtUts v. Palmer (1859), 7 C. B. (n S ) 340 

(б) Deddmgton Steamship Go., Ltd, v. Inland Revenue CommsswMrs, 

{1911] 2 K. B 1001, C. A. 
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Skct.b. instruments of apprenticeship, bonds, contracts, and agreements 
JSxemp- entered into in the United Kingdom relatmg to services in various 
tionsfrom capacities (c) in the British Dominions; testaments, testamentary 
Stamp dispositions, and dispositions mortis causd in Scotland; replevin 
Duties, bonds and assignments thereof in Ireland; instruments made by, to, 
or with the Commissioners of Works for any of the purposes of the 
Commissioners of Works Act, 1852 (d). 


Special 
exemptions 
m Acts not 
i elating to 
revenue: 
class (3). 


1558. The exemptions contained m Acts not relating to revenue 
are of a very miscellaneous character. Many of them relate to 
matters m which the Crown or the Executive is concerned (e), or 


, (c) Foi ilie construction ol tlie term “ aihiicer ” lefeience may be made 
to Ihshop v Mis (1858). 1 F &F 401, and of “ labourer ” to Ii v Worthy 
' (1851), 2 Den 233; WiUon v Zulneta (1840), 14 Q B. 405, decided on the 
Stamp 4et, 1815 (55 Geo 3, c 184), and see also Stroud’s Judicial 
Dictionary, tits “Aitiheei” and “Labourer”, and titles Factories 
and Shots, Vol XIV, p 524, Master and Sekvint, Vol XX , pp 78, 
147, note (o), and as to the exemption, see also titles Contkwt, Vol VII , 
pp 538, 539, Master and Servant, Vol XX , pp 78—81 

(d) 15 & 10 Viet c 28. and see title Fonmttiitjonil Law, Vol VJI, 
pp 136,137 

(e) lustiumeiils ielating to the property ot the Clown aie clitngeable 
except where express provision to the eontraiy is made (Stamp Act, 1891 
(54 & 55 Viet c 39), s 119) The exemptions ate contained an the Ci own 
Lands Acts, 1829 (10 Geo 4, c 50),s 77, 1845 (8 & 9 Viet c 99), s 6; 1852 
(15&I6Vict.c 02),s 2; and 1866(29 & 30 Viet c 62), s. 10; and, as to the 
Duchy of Lancaster, in stat (1779) 19 Geo 3, c 45, s 10 , and stat (1808) 
48 Geo 3, c 73, s 30 . see. furtlici, title Constitutional Law, Vol VII , 
pp 164, 167, 175, 176 Exemptions ot instruments m connection with 
pay etc in the navy are contained in the Naval Agency and Distribution 
Act, 1864 (27 & 28 Viet c 24). s 16, Naval and Marine Pay and Pensions 
Act, 1865 (28 & 29 Viet c 73), s 6 The Chelsea and Kilmajnham Hos¬ 
pitals Act, 1820 (7 Geo 4, c 16), s 39, and the Pensions and Yeomanry 
Pay Act, 1884 (47 & 48 Viet c 55), s 5, contain exemptions of certain 
instruments made in relation to pensions, but the provisions of the latter 
with reference to the auxiliary forces are not applicable (Territonal and 
Reserve Forces Act,'1907 (7 Edw 7, c. 9), s 28); and see, further, title 
Royal Forces As to documents in relation to prize money, see Indian 
Prize Money Act, 1866 (29 & 30 Viet c 47), s 8; Army Prize Money 
Act, 1832 (2 & 3 Will 4, c 53), s 44 The Mihtaiy Forces Localization 
Act, 1872 (35 & 36 Viet c 68), s 12, and the Barracks Act, 1890 (53 & 
54 Viet c 25), s 11, exempt contracts, conveyances, and other documents 
made m pursuance of those Acts respectively; and see, fuither, titles 
Constitutional Law, Vol. VL, p 445, Prize Law and Jurisdiction, 
Vol. XXIII, p. 293; Royal Forces. Exemptions in respect of various 
documents in relation to the revenue are contained in the Government 
Annuities Act, 1829 (10 Geo. 4, c 24), s. 38 ; the Government Annuities 
Act, 1832 (2 & 3 Will 4, c 69), s 16; the Government Annuities Act, 1853 
(16 & 17 Viet c 45), s 29; the National Debt Act, 1870 (33 & 34 Viet, 
c 71), a. 71, the provisions of which are applied to the War Loan Act, 
1900 (63 & 64 Viet, o. 2), a. 4 (2); the Supplemental War Loan Act, 
1900 (63 & 64 Viet. c. 61); Supplemental War Loan (No. 2) Act, 1900 
(64 Viet. c. 1) (seenote (k), p’ 753, pout), the Legacy Duty Act, 1796 (36 
Goo 3, c 52), s. 41 (see title Estate and Other Death Duties, Vol XIII, 
p 256); the Land Tax Redemption Acts, 1802 (42 Geo.*3, c. 116,) ss 68, 
81, 107, 176, and 1805 (45 Geo. 3, c 77)," s. 1 (see title Land Tax, 
Vol. XVIII., pnp. 324, 327); the Excise Permit Act, 1832 (2 & 3 Will. 4, 
e. 16), a’. 6; the Income Tax Act, 1842 (5 & 6 Viet. c. 35), a, 179; the 
Taxes Management Aet, 1880 {43 & 44 Viot. e. 19), a. 78; the CustomB 
and Inland Revenue Act, 1889 (#2 & 63 Viet. c. 7), a. 13; the Stamp 
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municipal bodies (/), or courts of law ( 9 ), or bodies on whom 
privileges are conferred by the legislature, such as building 
societies ( h ), friendly societies ( 1 ), loan societies (k), savings banks (l), 
and the Established Churches of England and Scotland (m); others 
are provided in respect of documents created 111 pursuance of Acts 
relating to various matters of administration or procedure (n). 


Duties Management Act, I KOI (54 A 65 Viet e US), s 3 As io the Post 

Office, see Telegraph Act, 1869 (32 & 33 Viet e 73), a 22, and Post Office, 

Act, 1908 (8 1'idw 7, c. 48), s 38, and title i'osr Officii, Vo] XXII, 
p 629 The Cunaid Agreement (Money) Act, 1901 (4 Edw 7, e 22), s 2, 
exempts eeitam instruments made m puisuunoe of that Act 
(f) Municipal Corporation* Art, 1882 (45 A 46 Vut c 50), ss 45, 168, 
209 , Local Loans Act, 1875 (38 A 39 Viet c 83), s 19 ; and see note (n) t 
1 mfia 

(q) Ijovy of Fines Act, 1822 (3 Goo 4, c. 40), s 9 , Suinmaiy lunsdielion < 
Aet. 1848 (11 & 12 Viot. c 43), s 31, Review of Justices Decisions Act, 
1872 (35 A 36 Viet e 26), s 2 , Sheriffs Act. 1887 (50 & 61 Viet c. 55), 

ss 26, 30 ; and see R S C , Old 34, r 6 
(h) See title Building Societies, Vol III, p 372 
( 1 ) See title Friendly Societies, Vol XV , i> 101 
(1c) Loan Societies Act. 1840 (3 & 4 Viet c 110), ss 9, 12, 14 ; and see 
title Loan Societies, Vol XIX , pp 219. 221, 222 

(l) Trustee Savings Banks Act, 1863 (26 A 27 Viet, c 87), s 50 , and, as 
to such banks, see title Bankers and Banking, Vol I, pp. 576 ct sea. 

(m) Clergy Residences Repair Ad, 1776 (17 Geo 3, c 53), s 15, which 
is applicable to the Clergy Residences Repair Art, 1780 (21 Geo. 3, e 66). 
Cleigv Residence Act, 1826 (7 Geo 4, c. 66), Parsonages Acts, 1838 
(1 A 2 Viet e 23), and 1865 (28 & 29 Viet t* 69); Ecclesiastical Dilapi¬ 
dations Act, 1871 (34 & 35 Viet c. 43), Incumbents of Benefices Loans 
Extension Act, 1881 (44 A 45 Viet c 25), Church Building Act. 1822 
(3 Geo 4, e 72), s 28, applicable to the Church Building Acts, 1824 
15 Geo 4, c 103), 1831 (1 & 2 Will 4, c 38), 1838 (1 & 2 Viet. c. 107). 
1840 (3 & 4 Viot c 60), and 1851 (14 & 15 Viet c 97); Places of Worship 
Sites Act, 1873 (36 A, 37 Viet c. 50), Consecration of Ghuichyaids Ad, 
1867 (30 A 31 Viet, e 133) s 6; Tiends Act, 1810 (60 Geo. 3. c 84), 
s 22. As to such matins, see, generally, title Ecclesiastical J-mw, 
Vo] XI , pp 728 et srq , 753 ei seq 

(it) See as to Bankruptcy title Bankruptcy and Insolvency, Vol II , 
pp 323. 324. registiation of deeds, title Rem- Property and Chattels 
Rem-, pp 301 et t>cq ante, legislation oj title, title Sale of Land, 
tithes, title Eccllsiastii a.l Law, Vol XI , pp 742 cl suj and see 
IndoMiro Act, 1815 (8 A 9 Viet e 118), s 163 (see title Commons and 
Riguts of Common. Vol IV , p 548, note (c )), Copyhold Aet, 1891 (57 A 58 
Viet, c 46), s 58 (seo title Copyholds Vol. Vlli , p 124); Diseases ot 
Animals Act, 1894 (57 & 58 Vid. c 57', - 47 , Buths and Deaths Registra¬ 
tion Act, 1836 (6 & 7 Will. 4, c 86), s 13 (see title Registration of Births, 
Marriages, and Deaths, p. 440, note (d) t ante ), Vaccination Act. 1907 (7 
Edw 7, c 31), s 1 (hoe title Public Health and Local Administration, 
Vol. XXIII, p 476). Exemptions relating to local government are con¬ 
tained m the Poor Law Amendment Act, 1834 (i A 5 Will 4, c 76), s. 86 
(seo title Poor Law, Vol XXII., p. 536), Poor Law Amendment Act, 
1844 (7 A 8 Viet e 101), s. 01 (see Banbuiy Union {(riiaidians) v Uobmson 
(1843), 4 Q B 919), Parish Propeity and Pansh Debts Act, 1842 (5 & 6 
Viet c 18), s. 9 , Public Money Drainage Act, 1846 (9 & 10 Viet c. 101), 
s 47 , and the Highway Act. 1835 (5 A 6 Will. 4, c. 50), ss 9, 37. 

The following Acts regulating trades or industries contain exemptions: - 
Carriers Act, 1830 (II Geo *4 A l Will 4, c. 68), s. 3 (see title Carriers, 
Vol. IV., p 24, note (1c )). London Hackney Carriages Act, 1843 (6 A 7 
Viot c. 86), s 23 (see title Street and Aerial Traffic) ; Merchant 
Shipping Act, 1894 (57 & 58 Viet, c 60), ss. 108, 196, 309, 320, 342, 395. 
563, 721 (see title Shipping and Navigation); Pawnbroker Act, 1872 
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Revenue. 

Sect. 6. —Duties upon Particular Instruments (o). 

1559. Stamp duty is charged upon instruments or memoiauda of 


(35 & 36 Viet c 93), ss 15, 24 (see title Pawns and Pledges, Vol XXII., 
p 251), Truck Act, 1890 (59 & 60 Viet c 44), s 7 (sec title Factories 
and Shops, Vol XIV, p 522), Weights and Measuies Act, 1878 
(ll&42Vict c 49), s 37 (see title Weights and Measures) , Electric 
Lighting Act, 1909 (9 Edw 7, c 34), s 19 (see title Electric Ligming 
and Power, Vol XII, pp 615, 616) 

Voting papcis used at Umveicilvelections aie exempted , see University 
Elections Act, 1861 (24 & 25 \id c 53); Representation ol tho People 
Act, 1867 (30 A 31 Viet e 102), s 45, Representation of the People 
(Scotland) Act, 1868 (31 & 32 Viet e 48) As to Ike memorandum 
required by Lmd Tentcrden’s Act, sec title Contract, Vol VII, p 538 
(o) The instillments cliaigod in the Schedule to the Stamp Act, 1891 
(54 Ar 55 Viet e 39) aie enmneiated alphabetically, and wlicxe no other 
rcfeience is given in the notes it is to bo understood that the reference 
is to the Schedule under the title of the mstmment The stamp duties 
on the loll owing instalments, being floated m othei titles, nr< not dealt 
with heie - • 

agreements see titles Contract, Vol VIT.pp 529 el w/ , Master and 
Servvnt, Vol XX , pp 78,79, and as to agreements specifically charged, 
roc tho text, uifia agieements tor lease, ste title Landi dud and Tenant, 
Vol XVIIT , pp 377, 396 et seq agieoments for the supply of electricity, 
see title Eiiuiric Lighting vnd Power, Vol XII, p 6J5 agreement, 
foi sale of land, see title Sale op Land: agreement puisunni to Highway 
Acts, roc title Highways, Streets, and Hkidgi s, Vol XVI , p 112. 

allotment, letter of, see title Companies Vol V, p 176, and Ilevonue 
Act, 1909 (9 Edw 7, t 43), s 9. 

apjiointmont; see titles Settlement, s, Trusts and Trustees ; and see 
p 734, post 

appointment oi deputation of a gamehcopci, see tit L Came. Vol XV, 
p 241 . 

appraisement oi valuation, see title Valuers and Appraisers 
apprenticeship, uistiuinent ot; see titles Cuarities, Vol IV, p 2H 
Master and Servant Vol XX , pp 80, 81 
articles of clerkship, see title Solum ions 
award , see title Arbitration, Vol I , p 470 • 
hadk-uote, see title Hankers and Hanking Vol 1 pp 571,573 
bill of exchange, see title Hills ok Excipngl, Pro ipsorv Notes and 
Xegdtiaiile Instruments, Vol IT, p 570: 
bill of lading; sec title Shipping and Navigation . 
bill of sale, see title Bills of Svli, Vol Til , p 76 
bond oi covenant, see title Ronds, Vol III , p 103, and as to bonds 
specifically cbaiged under other names, see the text,, ivfia, and note (k), 
p 710, ante bonds gtveu in respect of customs or excise duties, see 
note (s), p 590, ante. 

cert ill cate tor practising as a.soheitoi or notaiy, see titles Notaries, 
Vol XXI, p 497, Solicitors: 
charterparty; see title Shipping and Navigation . 
cheque; see title Bills of Exchange, Promissory Notes and 
Negotiable Instruments, Vol II, p 570 : 
contract note; see title Stock Exchange : 

conveyance, see titles Easements and Profits a Prendre, Vol. XI., 
p. 275; Mortgage, Vol XXI, pp 134 et seq, 291, 295, Sale of Land, 
Settlements ; Stock Exchange : 
copyhold, surrender etc.; see title Copyholds, Vol. VIII. pp 17, 63: 
debenture; see titles Companies, Vol V., p *362; Mortgage, Vol XXI, 
pp. 134 et seq.: 

declaration of trust or use; see title Trusts and Trustees : 
docket made on passing any instrument under the Great Seal, see title 
Constitutional Law, Vol VII .pi'll: 
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admission ( p ) of any person as a barrister-at-law (q), as a member 
of one of the four Iuiis of Court (r), as a solicitor of the Supreme 

grants or licences under the Great Seal or Sign Manual, see titles 
Constitutional Law, Vol VI, pp 478, 493 (generally). 398 (m con¬ 
nexion with appointments of bishopb and archbishops), Vol VII, p 17 
(honours and dignities), Name ani> Arms. Change of, Vol. XXI, 
p. 354. 

giant of custody of person or esfalo of a lunatic, see title Lunatic's and 
Persons of Unsound Mind, Vol AIX , p 419 
guarantee , see title Guarantee, Vol XV., pp 472, 473 * 
lease or taek ; see titles Landlord and Tenant, Vol. XVIII, pp 377, 
396 , Easements and Profits a Prendre, Vol. XI, p. 275 
letter of allotment oi lenunciation , see “ allotment,” p. 724, ante 
lot lei ol credit, sco title Bills of Exchange, Promts,sort Not lx and 
Negotiable Instruments, Vol II, p 570 
letteis of marque and repiisul, see title Shipping and Naviguion 
licence lor mamago ; see title Husband and Wii-e, Vol X\I,p 292: 
licences m respect, ol vanous ecc le.«uslical matteih, see title Eccle¬ 
siastical Law, Vol XI, pp 476, 478, 636, 638, 615 - 
memoiial relating to the public registration of deeds, sie title Hew, 
Property and Chattels Bead, pp 301 d seq , ante 
moitgage , rcc title Mori gage, Vol XXl.pp 1.54 cf so/, 291 315 
notarial act; see title "Not aiiies, Vol XXI , p 497 
passpoiis, see title Constiti tiovai Law. Vol VI , p 439. 
policy , see title Insurance, Vol XVII. pp 338 516 
pidimssoiy note , see title Bills of Exchange, Promissory Not e." and 
Negotiabie Insiriuh' nts, Vol IT,p 570, note (a). 

piotest of any bill oi exchange , see title Biles of Exchange, Promis¬ 
sory Notes and Negotiable Instruments, Vol II , pp 536, 579: 
pioxy or voting paper , see titlo Companies, Vol V , p 258 . 
receipt, see title Contract, Vol VII , pp 452,453 
invocation ol any use or trust: sec title Trusts and Trustees : 
settlement. see title Settlements 

tiansler ol shaie m i ost-book mine , see title Companies, Vol V , p 657 : 
valuation , sec title Valters and Appraisers 

'Pho duties upon the tollowmg instruments not specifically dealt with 
m.i> be ascertained by loioience to the titles m the Stamp Act. 1891 (54 & 
55 Viet c 39), Sthcd I - Commission of Lunacy (dutj 5s ) deed or 
instiument oi piocuiation (duty 10 a ). wanant undei the Sign Manual 
(see title Constitution al Law, Vol VII , pp 9 tit mj ) 

Sweeping (Images designed to cover (lasses ol instruments, paiticulai 
esara])les ol wlmh are otherwise charged, may be found ir-ilei the titles 
m the Schedule - Deeds (loi definition oi deeds, see title Deeds and Other 
Instruments, Vol X ,p 357), covenant, faculty, release, bui lender, wan ant 
of attorney , and see Stamp Act, 1891 (54 & 55 Viet c 39), s 120 
The duties upon the following mstimnents enumerated in the Schedule 
have been entirely lepealed 

admissions to the degiee of doctor of medicine in either University of 
Scotland (Finance Act,, 1895 (58 & 59 Viet c 16), 8 10) 
certificates for enabling an importer of goods to obtain a drawback on 
exportation (Finance Act, 1907 (7 Edw 7, o 13), ss. 11, 30). 

commissions to an officer in the navy, army or marines (Revenue Act, 
1903 (3 Edw 7, c 46), ss 9, 17) 
deiivery orders (Finance Act. 1905 (5 Edw 7, e 4), ss 5, 8) 

(p) Stamp Act, 1891 (54 & 55 Viet c. 39), Seked. I., title “ Admission.” 
The duty is to be denoted upon the instrument of admission, or, it there 
is no such instrument, then upon the register, entry, or memorandum, and 
if there is no register, entry, or memorandum, then on the rescript or 
warrant for admission (Stamp Act, 1891 (54 & 65 Viet. c. 39f, s. 18); a 
penalty is imposed tor failure to make a duly stamped document or entry 
upon the person whose office it is to do so (ibid., s. 19). 

(q) See title Barristers, Vol. II., pp. 362—364. 

(r) Ibid. On admission to King’s Inn of a person previously admitted to 
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Court (8), as a notary public (t), as a fellow of the Royal College of 
Physicians (a), as a burgess or otherwise into any corporation or 
company in any city, borough, or town corporate (b). * 

1560 Affidavits or statutory declarations (c) are liable to a duty 
of 2s. C)d.; exemptions are, however, granted m respect of affidavits 
made for the immediate pui pose of being filed, read, or used in any 
court or the Land Registry (d), affidavits or declarations required by 
law or by Revenue Commissioners or officers (e), or by the Banks 
of England and Ireland to piovo the death of, or to identify the 
proprietor of any stock transferable thoie, or to romove any other 
impediment to such transfer, or relating to tho loss, mutilation, or 
defacement of any bank-note or bank post bill, declai ations required 
•to be made pursuant to any Act relating to marriages m order to a 
marriage without licence, and declarations forming pait of an 
application for a patent under the Patents and Designs Act, 
1907 (/). ’ 

1561. The general charge upon a letter or powci of attorney, or 
other instrument in the nature thereof (y) is 10 ,?., but instruments 
for certain special pm poses aie variously charged (h). Although a 


an English Inn, the duty on the latter admission may be recovered if 
claimed withm six months (Stamp Act, 1891 (54 k 55 Viet e 39), s. 21) 

0) See title Solicitous. 

(f) See title Notaries, Vol XXI, p 497 

(a) As to this body, see, title Medicine vm> Pharmacy, Vol XX . 
pp 309 ct seti 

(b) The duly is £3, unless the peison is admit Led m icspect of bath, 
apprenticeship, or marriage, m which' case it is £1 Admissions to the 
fiecdom of the City of London bv redemption and 1o tho Company of 
Watermen and Lightermen of the Liver Thames are exempt An 
admission of moxo than one person upon a single stamp has been held good 
as legards the first person named, but void as to the others (JR v Reel ? 
(1726), 2 Ld Raym 1445, which is probably the ease leferred to by 
Asuyi’EST, J , in Gilby v Loclyn (1779), 1 Doug (k b ) 217) 

(c) Stamp Act, 1891 (54 & 55 Viet c 39), Soiled, I, title “ Affidavit ” 
“ Mmlavit” includes “ declaration ” as jeg.uds all persons entitled to 
affirm or declare instead ol sweating, and * statutory declaration ” means 
a declaration made by vntue of tho Statutory Declarations Act, 1835 
(5 & 6 Will 4, c 62) (Intelpretation Act, 1889 (52 & 53 Viet e, 63), ss 3, 
21). The expression docs not include a memorandum of a parol state¬ 
ment made upon oath (Dunn v. Lowe (1827), 4 Bing 193), As to affidavits 
sworn to by inoio than one person m relative to separate matters, see 
note (f), p. 709, ante 

(d) Land Transfer Rules, 1908, i. 327 

(e) Stamp Act, 1891 (54 & 55 Viet c. 39), Sched I„ as amended 
by the Finance Act, 1907 (7 Edw 7, e, J3), s 6. 

(/) 7 Edw 7. e 2D, which has replaced the Patents, Designs and Trade 
Marks Act, 1883 (46 & 47 Viet c. 57). lefened to m the Stamp Act, 1891 
(51 & 65 Viet, c 39), Sehod. I., so far as patents and designs areMjon- 
eemed As to such declarations, see title Patents and Inventions, 
Vo i. XXII.. p 153. 

(./) Stamp Act, 1891 (54 & 55 Viet c 39), Sclied. I., title “Lettei or 
Powei of Attorney ’’; and see title Agency,.Vo1 I„ p. 160. 

(h) Stanfp Act, 1891 (54 & 55 Viet, c 39), Schcd. I., as amended by the 
Finance Act, 1895 (58 & 59 Viet c 16), s. 11, which substitutes 2s. 6 d. 
for 6fi. as the duty on a power of attorney for the transfer or acceptance 
of (rovemraent or parliamentary stock ol which the nominal value does 
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mere direction from a principal to an agent already employed^) 
yjpuld not fall within the charge, any delegation of authority in 
writing by which one person is empowered to do an act in the name 
of another is liable to the duty ( k ). 

1562. A general charge is imposed upon any attested or authen¬ 
ticated copy or extract {1} of (1) an instrument chargeable with any 
duty; (2) an original will, testament or codicil; (8) the probate or 
probate copy of a will or codicil, (4) letters of administration, or any 
confirmation of a testament ; (5) any public register other than 
those specifically charged with a duty of Id., (6) the books, rolls or 
reeoida of any court. The charge is Is., or the same duty as on the 
original, whichever is the least (m). Copies or extiacts from any 
law proceedings aie exempt, and copies or extiacts from any register* 
of births, baptisms, marriages, deaths or burials (including crema¬ 
tions)^), for which the person giving the same is .entitled to any 
fee or rewaul, are liable to a duty of Id. (o), unless furnished 
by any clergyman, registrar, or othei official person pursuant to 
an\ Act or under any general regulation, in which case they are 
exempt. 

1563 A duplicate or counterpart must be stamped with the same 
stamp as is chargeable upon the original, unless the latter amounts 
to more than 5s., in which case, upon presentation together with the 
original duly stamped to the Commissioners, it may be stamped 
with a 5s. stamp and a stamp to denote that the duty on the 
original has been paid ( p). 


not exceed £100 As to pioxies and voting papeis, see title Companies, 
Vol V , p 258 , Sadgioi'c v. Brydcn, [1907] 1 Ch 318. 

(i) Parker v. Bubois (1830), 1 M & VV 30, sec also Baker v Bale (1858), 
1 P. & P 271, Vanhiitait v Janies (1858), 1 P & P 150, but it may be 
doubted whether these lattei ea^es would be followed, having regard to 
the judments m Walker v fiemmelt (1846), 2 C B 850, which was not 
cited * * 

(A) B. v. Kelk (1840), 12 Ad. & El 659 , Waller v. Bemmett, supi-i 
\l) Stamp Act, 1891 (54 & 65 Viet, c 39), Schcd I, title “ Copy or 
Ext i act.” As to copies of conit. rolls, see title Copyholds, Yol VIII., 
pp 17, 63 The duty only applies to copies oi extracts which aie admissible 
in evidence per se, and not to copies which only become admissible upon 
the non-pioduction of the original (Braythwayte v Hitchcock (1842), 10 
M & W. 494), and sec title Evidencl, Vol XllJ., pp 513,516. 

(m) Copies under heads (I)—(4) (see the text, suput) may bo stamped 
without a penalty fourteen days aftci the date of attestation or authen¬ 
tication on payment ol the duty only (Stamp Act, 1891 (54 & 55 Viet, 
c. 39), s. 63) As to the tune for stamping instruments generally, Ree 
p 717, ante. 

(«) Cremation Act, 1902 (2 Edw 7, e 8), s 7 . and see title Burial 
an^ Cremation, Vol. Ill , p 575 

(*) The duty may be denoted by an adhesive stamp to be cancelled by 
the person who signs it before delivery (Stamp Act, 1891 (54 & 55 Viet, 
c. 39), s. 64). 

(p) Ibid., Sclied. I, title “ Duplicate,” and see ibid , ss 72,11. This denot¬ 
ing stamp is necessary to the admissibility of any duplicate or*counterpart 
not stamped as an original, except the counterpart of a lease not executed 
by or on behalf of the lessor. A duplicate in all cases, and a counterpart as 
against the party executing it and those claiming under such party, being 
primary evidence, no objection can be daken to the admission of a duplicate, 
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}564. An exemplification or constat under the Great Seal of any 
royal grant or letters patent is liable to a duty oi £5, and an 
exemplification under the seal of any court in England or Ireland 
of any records or proceedings therein to a duty of £8 ( q ). 

1565. A duty of 10s. is charged upon any exchange, partition or 
division of real or heritable propeity in which any consideration 
agreed to be paid for equality does not exceed £100 (r). If such 
consideration does exceed £100, the same ad valorem duty is 
chargeable upon the whole amount as upon a conveyance 


on 


1566. Marketable seciuities (t) are liable to stamp duty («)- 


or, by a party who has executed it, to the admission of a counterpart, on 
, the ground that tho original is not duly stamped (Paul v Meek (J 828), 
2 Y & J 116) On the other hand, as against a party who has not executed 
it, a counterparty only secondary evidence, and Ihcieioro the ordinaly rule 
applies that it is inadmissible if it is proved that the mati union 1 which is 
primary evidence was never duly stamped, or tli.it an unstamped duplicate 
which would be primary evidence is available , see title Evidence, 
Vol XIIT , p 516 Under tho Stamp Ad, 1815 (65 Geo 3, e 184), 
the duty applicable to eouniorparts oilier than those of leases was the 
charge of £1 15s on deeds not otherwise charged, and accordingly a docu¬ 
ment tendeied as a counterpart assignment, but only stamped with £110s , 
was icfused (Baler v Gosthnq (1834), 1 Bing (n 0 ) 246) In Ulunn v 
Godbotd (1825), 3 Bing 292, tlie judgment oi Best, 0 J , suggests that an 
unstamped counterpart is admissible so long as it is not tendered as a deed, 
and is then better evidence than any other copy It is clear, however, 
that, under the present law, a couuterpait unstamped cannot bo received 
m evidence, but can only be used to lefresh the memoiy of a witness who 
proves it to be a copy; see Braythwayle v Hitchcock (1842), 10 M A W 
494 Waller v Horsfall (1808), 1 Camp 50], and Smith v Maquire 
(1858), 1 F & F 199, must also be explained upon the same principle; 
and sec title Partition, Vol XXI, pp 824, 831 

(q) Stamp Act, 1891 (54 & 55 Viet c 39), Sclied I, title “ Exemplifica¬ 
tion ” 

(r) Ibid , Sclied I, titles “ Exchange,” “ Partition,” and see i bid, s 73; 
Coats t v. Inland Revenue Commissioners, [1897J 2 Q B 423, C A 

(s) As to the duty on conveyances, see title Sale of Land In ascei tam¬ 
ing the consideration regard must be had to the Stamp Act, 1891 (54 A 55 
Viet c 39), s 57, so that if one party undertakes to discharge a debt or 
mortgage due from the other tins would be part of the consideration, and 
in tho case of a partition or division any disparity in the distribution 
of a mortgage might have to be taken into account. see also Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 73 (as to double duty) 

(f) The expression “ security ’’ does not necessanly involve hypothe¬ 
cation (Speyer Brothers v Inland Revenue Commissioner, [1908] A. C 92), 
and see title Mortgage, Vol. XXI, p 135 “ Marketable security ” is 

defined by the Stamp Act, 1891 (54 & 55 Viet. c. 39), s 122, as a security of 
such a description as to be capable of being sold in any stock market in the 
United Kingdom The words “ of such a description ” are important, the 
intention being, on the one hand, to include a security of such a description 
as to be capable, according to the use and practice of stock markets, of lining 
there bought and sold, although them may in fact be no market for the 
pm ticular security in question, and, on the other hand, not to include a 
security whioh is not of that description, although, having some value, it 
is m fact capable of bemg sold ( Texas Land and Cattle Co v. Inland Revenue 
Commissioners (1888), 16 R. (Ct of Sess) 09; Brown, Shipley dt Co. v. 
Inland Revenue Commissioners, [1895] 2 Q. B. 598, C A.). An instrument 
whioh falls within the description “ marketable security ” is liable to duty 


(a) For note (a), see next page. 
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dependent upon the amount secured (/>)—in the eases hemiffcer Sect. 6 
mentioned.— • Duties upon 

' (1) Marketable securities of any company (<■) or body of poisons, Particular 
corporate or unmcoiporato, formed or established in the United lustra* 

Kingdom, oxcept bills issued by county councils or municipal mea ^ f * 

corporations within the Finance Act, 1897(d), s. 8, are liable in Marketable 
every case (e), the duty being dependent upon the date and upon securities, 
whether the security is transferable by deliveiy or not {/). 


aa such, although it may also tall within the description ‘ ptomissory 
note” (Biown, Shipley cfc Co v Inland Revenue Commissionen, [1805] 2 
Q B 598, V. A ; Speyci Brolheis v. Inland Revenue Commissioner, [ 1908] 
A (' 92), and see title Bit.t.8 of Exchange, Puomissoky Votfs ano 
Negotiable Instruments. Yol II, p 574, note (/..) 

(a) There are six seales oi duty applicable undei diheient < lieumstanoes, 
as hereafter stated , 

(1) If the money seeuied • « d 

Does not exceed £10 . 0 3 

Exceeds £10 but does not cvcced £25 . 0 8 


»» 

L 25 


„ £50 . 


1 

3 

» 

£50 

*9 

„ £100 . 

, 

2 

6 

99 

£100 


.. £150 . 

, 

3 

9 

99 

£150 


„ £200 


5 

0 

ft 

£200 

1* 

£250 


6 

O 

f 

i * 

£250 


„ £300 


7 

U 

99 

£300 loi 

eveiy 

£100 oi pint tlieieol 


2 

6 


(2) A scale double that last mentioned 

(3) 1# foi every £10 or p.ut tlieieol of the money seeuied 

(4) A scale double that last mentioned 

(5) (id for eveiy £20 oi part tlieieol of the money seeuied. 

(6) A scale double that last mentioned (Stamp Act, 1891 (54 & 55 Viot. 
c 39), Sclied. I , Finance (19011-111) Act, 1910 (10 Edw 7, t 8), s 76) 

(6) The “ amount seeuied ” is reckoned exclusive of inteieet (compare 
BiuLei v Snuuk (1841), 7 31 & \V 590) of any sum payable ouly at the 
option of the nhltguis (Knights Deep, Ltd v. Inland Revenue Commissioner, 

11900] 1 (J B 217, ( 1 A), but any sum which is ecitamly payable, though 
called a “ picimum,” must be included (Rowell v Inland Revenue Com¬ 
missioner, [1897] 2 Q B 194) • 

(c) As to companies geneially, seo title Comb vnies, Vol V , pr 1 et seq., 
as to duly on loan capital, debentures, and debenture trust deed , see ibid,, 
pp 362, 363. 

(d) 60 & 61 Viet c 24 

(e) If not tiansforablo bv deliveiy, the scale applicable is scalo (1) (see 
note (a), supia, Stamp Act, 1891 (54 & 55 Viet c 39), Soiled I, title 
“ Maiketabic Security ” , and see ibtd , s 82 (1) (a)) 

If transferable by delivery, and signed or dated befoie oi on the 
6(h August, 1885 (and not signed, dated > or offered for subscription after 
that date), scale (2) is applicable (ibid‘., Finance (1909-10) Act, 1910 
(10 Edw. 7, c 8), s. 76) 

If transferable by dehv< i v and signed, ox dated, or offeied for subscrip¬ 
tion after the 6th August, 1885, scale (4) is applicable, unless the security 
is given in substitution for a like secunty duly stamped in accordance with 
thtf law m force at the time when it became subject to duty, in winch case 
scale (6) is appbcable, the payment ol duty on the original secunty being 
indicated by a denoting stamp (ibid.) ; and see p 716, ante As to the mean* 
ing of the words ‘ ‘ m substitution for a like secunty, ’ ’ see Mount Lyell Mining 
and Rati. Co. v. Inland Revenue Commissioners, [1905] 1 K. B«161, C. A. 

(/) Any instrument used for the purpose of assigning, transfemng, or in 
any manner negotiating the nght to any marketable security, if delivery 
thereof is by usage treated as sufficient for the purpose of a sale in the 
market, whether that delivery constitutes a legal negotiation or not, is 
deemed a marketable security transferable by delivery, and the delivery' 
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Sbct. 6. (2) In the case of other marketable securities the liability to duty 

Duties upon depends upon the occurrence of some event m the United Kingdom, 
Particular and the amount depends upon various circumstances (g) and upcfci 
Instru- whether the security is transferable by delivery or not (h). 
meute. j n ascertaining the proper stamp which an instrument should 

The materiel bear, the material date is the date at which the instrument first 

date of the 

security. 

thereof to be an assignment, transfer, or negotiation (Finance Act. 1899 
(62 & 63 Viet c 9), s 6); see, for example, Speyer Brothen v. Inland 
Revenue Commissioners (1902), 66 J 1* 551 ; N oakes v. Inland Revenue 
Commissioners (1900), 83 L T. 714; compaie Bechvanaland Exploration 
Co v London Trading Bank, [1898] 2 Q B. 658 
(q) Mai kd able securities b,v or on behalf of any foreign or colonial State, 
.Government, municipal bodv, corporation or company, bearing dale or 
signed after the 3id June, 1802, and eifhci made or issued in the United 
Kingdom, or offeied for subscuplion and given or delivered to a subscriber 
m Ihe United Kingdom, nr (the mteirst tlieieon being payable in the 
United Kmgdoni) assigned, transferred, oi in any manner negotiated m the 
United Kingdom, aie liable to duty as iollows 

(i) Colonial Government securities, according to scale (1) (see note (n), 
p 729, ante) (Stamp Act, 1891 (54 & 05 Viet c 39), Sched I, 
title “ Marketable Security ”); and see ibid , s 82 (1) 

(n.) Colonial municipal secuntics, if not transferable by delivery, 
according to scale (1), if tiansferable by delivery, aicoidmg to 
scale (1) if bearing date or signed before or on the 6th August, 
1885, and not bearing date, signed or offered fol subscription 
after that date , if beaiing date, signed, or offeied for subscrip¬ 
tion after that date, according to scale (3), unless given in sub¬ 
stitution for a like becunty duly stamped, in which case scale (5) 
is applicable {ibid ); and see note (a), p. 729, ante As to 
denoting, see p. 716, ante. 

(in ) Olher foreign oi colonial secuntics, to double tho respective duties 
chargeable on colonial municipal securdies [ibid , Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8). s. 76), unless duly stamped 
before the passing of the last-mentioned Act (29th April, 1910) 
All other marketable securities which are transferable by delivery, and 
made or issued by or on behalf of any foreign State or Government, or 
foieign or colonial municipal body, corporation or company, are liable to 
duty'll assigned, transferred, or rn any manner negotiated in the United 
Kingdom after the 1st August, 1899 (Finance Act, 1899 (62 & 63 Viet c ft), 
s 4(1)) The words “ is not . chargeable ” in i(>ui , s 4 (1) (b), must 
be read its “ could not . . become chargeable, ’ that is to say, a security 
which “ is not chargeable ” under the Stamp Act, 1891 (54 & 55 Viet c 39), 
only because it Las not yet been negotiated m the United Kingdom, will, 
when so negotiated, be chargeable under the Stamp Act, 1891 (64 & 55 
Yret c. 39), and not tho Frnance Act, 1899 (62 & 63 Viet, c 9) 

Colonial municipal securities coming under this head are liable according 
to scale (3), other securities according to scale (4) (see note {a), p 729, 
ante), unless already stamped before 29th April, 1910 (the date of tho 
passing of the Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8)). 

It should be observed that there is no provision in the case of these 
securities for a reduced duty where the security is only a substituted 
security. 

As to the meaning of the expressions “ made,” “ issued,” “ offered for 
subscription,” “ transferred ” etc., see Revelstoke {Lord) v. Inland Revenue 
Commissioners, [1898] A. C 565 ; Chicago Railway Terminal Elevator Go 
v. Inland Revenue Commissioners (1896), 75 L. T. 157; Brown v. Inland 
Revenue Commissioners, Cordon v. Inland Revenue Commissioners (1900), 
84 L. T, 71, C. A.; and, off the law prior to 1885, Grenfell r. Inland 
Revenue Commissioners (1876), 1 Ex D. 242 ; compare Re Perth Electric 
Tramways, Ltd , Lyons v. Tramways Syndicate, Ltd and Perth Eledrie 
Tramwdys, Ltd, [1006] 2 Ch. 216. 

{&) See note (/), p. 729, ante. 
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became liable to duty, and if properly stamped according to tbe Sec*. 6 
Ijiw at that date no further duty is chargeable without expfess Duties upon 
words (i ). Particular 

Instru- 

1567. The Commissioners have power to stamp any foreign or merits, 
colonial security without inference to the date thereof and without p rovi ~ aag 
any penalty upon being satisfied that it was not made or issued and to stamping' 
has not been transferred, assigned or regulated witlnn the United and collection 

Kingdom (j) marketable 

They have also powei in the case of issues of certain foreign secU nttes. 
securities to accept payment of the amount which would ho payable 
if all the securities weie stamped, and thereupon to dispense with 
the need foi stamping the securities of that issue ( Ic). 

1568. Share wanants issued under the Companies (Consolidation) ,Shaie 

Act, 1008 (/) and stock ceitilicates to bearoi (vi) and instruments ^^. dUt3 axui 
having the like eilect and issued by oi on behalf of any company certificates 
oi body of persons formed or established in the United Kingdom, to bearoi. 
ftio liable to a duty of tlnee times the duty on a deed ot tiansfer ot 
the shaies or stock, the con-ideratiou being taken us the nominal 
value (n) 

1569 Share warrants and stock ccitificatos to beater and Foreign share 
instruments having the like eliect, by means of which any shine or ^ t “£ ints and 
stock of any company or body of persons, formed or established out Certificates 
of the United Kiugdom, is after the 1st August, 1899, transfeired or to beaiei 
negotiated in the United Kingdom, are liable to a duty ol 2s. for 
evoiy HO, or pait theieof, of tbo nominal value of the share or stock 
to which the certificate relates (<>). 

1570. Instniraents to hoaior which uio not chargeable as share other 
warrants or stock certificates under the provisions refened to in the instruments 
preceding paragraphs, by means of which any share or stock of tobeaier 
any company oi body of persons formed or established out of the 
United Kingdom is aftei the 1st August, 1899, transferred or 
negotiated in the United Kingdom, including any instruments which 
are treated by usage as sufhciont to tiansfei the right, are liable to a 
duty of 3d. for eveiy £25, oi part theieof, of the nominal value of the 
share or stock (pi). , 

(i) See p. 712, ante. 

(j) Stamp Act, 1891 (54 & 55 Viet. c. 39), s 84. 

(k) Finance Act, 1895 (58 & 59 Viet, c> 16), s 14 For a list of securities 
in connection with wliieh this provision has been used, see Highmore’s 
Stamp Laws, 3rd ed , p 232 

(l) 8 Edw. 7, c 69, s. 37 

(m) Including stock certificates to beaier issued altei the 3id June, 1881, 
under the provisions of the Local Loans Act, 1875 (38 & 39 Viet c. 83), 
or ol any other Act authonsing the creation of debenture stock, county, 
corporation or municipal stock, or funded debt (Stamp Act, 1891 (54 & 85 
Viet. c. 39), s. 108). 

(n) Ibid, Sched. I., titles “ Share Wanant ” and “ Conveyance ” ; 

Finance Act, 1899 (62 & 63 Viet. o. 9), s. 5 The duty is approximately 1 j 
per cent. 

(o) Finance Act, 1899 (62 & 63 Viet. c. 9), s. 4 (1); Finance (1909-10) 

Act, 1910 (10 Edw 7, c. 8), s 76. , 

(p) Finance Act, 1899 (62 & 63 Viet. c. 9), ss. 4 (2), 6. . 
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1571. A duty of 5*. for every £100 or part thereof is charged 
upbn the statement of the capital, or increase m the capital, of a 
limited partnership required to be registered under the Limitdd 
Partnerships Act, 1907 ( q ) If not paid, this duty, with interest at 
5 per cent., may be recovered as a joint and several debt due to His 
Majesty from the partners or any of them (r). 

1572. A deed of dissolution of partnership, though not subjected 
to any specific fluty as such, is chargeable Mith at least the duty of 
10 s. upon the deeds not described in the Schedule (s), and, in many 
cases, with ad valoi cm duty as a conveyance on sale (t) 

1573. A duty of Id is charged upon am scrip certificate, scrip or 
other document entitling any person to become the pioprietoi ot 
any share or fiaction of a share m any company or proposed 
company, or to the right of a subscriber to any loan or proposed 
loan raised by" any company or proposed company oi municipal 
body or corporation; provided that, in the case of a foieign or 
colonial company or corporation, tho duty is only chargeable upon 
scrip issued or deliveicd in the United Kingdom (a). 

1574. With ceitam exceptions hereinafter mentioned, any con¬ 
veyance or transfer updating as a voluntary disposition vntn tiros, 
winch expression includes any conveyance or tiausfei which is not 
made in favour of a purchaser, incumbrancer or other person in good 
faith (a) and for valuable consideration (which includes marriage) ( b), 


(q) Limited Partnerships Act, 1907 (7 Edw 7, c 24). s 11, and, as to 
the particulars required, see title Partnership, Vol XXIJ , p 109 As to 
the duty charged on the capital of companies, compare title Compami s. 
Vol V,p 60 

(r) Limited Paitneislups Act, 1907 (7 Edw. 7, c 24), s 11 As to tho 
Teeovery ol Ciown debts, see title Crown Practice, Vol. X , j*p 5 ct sey ,- 
and see p 737, post 

(t.) -Stamp Act, 1 SSI (.54 & 55 Viet c 39), Soiled I . title “ Deed ” 

(t) See, ioi example, Potter v Inland Revenue Commissioners (1854), 
10 Exch 147 (assignment ot goodwill), Christie v Inland Revenue Com¬ 
missioner (1866), L. R. 2 Exch. 4G (conveyance of leal property, stock, 
debts etc), Phillips v Inland Revenue Commissioner (1867), L R. 2 Exch. 
399 (conveyance oi real assets), Troup v. Inland Revenue Commissioners 
(1891), 7 T. L R. 610 (assignment of book debts, goodwill etc.), Garnett v. 
Inland Revenue Commissioners (1899), 81 L. T. 633 (deed ol dissolution and 
discharge by one partner of all claims to assets), and see title Sam of 
Land 

{«) Stamp Act, 1891 (54 & 55 Viet e 39), Sobed I, title “ Snip ” ; 
Revenue Act, 1909 (9 Edw 7, c 43), s 9, and see title Companies, 
Vol V., p. 363 

(«) The woids “ good faith ” imply a duly the bieach of winch would he 
bad faith, and theielore, since a solvent transfcior is tree to dispose of Ins 
propeity tor inadequate consideration, can mean no more than that the 
consideration is a genuine element m the transaction and not merely 
intioduced to defraud the levenue 

(b) Ordinarily 11 valuable consideration ” means consideration in money 
or money’s worth which is not merely illusorf or nominal, and a convey, 
ance for such consideration would not be “ voluntary ” (fie Tetley, Ex parte 
Jeffery (1896), 75L. T. 166: Bayspoole v. Collins (1871), 6 Ch. App 228 , and 
see title Contract, Vol. VII , pp. 383 et seq.); but it is provided that (except 
where marnave is the consideration; see p. 734, post) the consideration 
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is chargeable with stamp duty according to an ad valorem Beale Skct 6 
upon the value of the property conveyed or transferred (c). - Duties upon 

* No such instrument is to be deemed duly stamped unless Particular 

the Commissioners have expressed their opinion as to the lustra- 

. .. 1 ■ ————~———— i . — —-— — -— — —— — incuts ■ 

for any conveyance or ti.in-.fet shall not ioi this purpose he deemed to be ~— 

valuable consultation whom tbe Commissioner i are ot opinion that by Adjudication 
reason ot the inadequacy ot the, sum paid as consideration oi other cirruiti- essentl * • 
stances the conveyance or transfw confeis a substantial benefit on Ihe 
ti an stereo (Finance (1<MMI-10) Act, 1010 (10 Eilw 7, c 8), s 74 (5) ) It 
has been suggested that, the consequence of this provision is that no con¬ 
veyance oi 1 Master can be saiely stamped without its being submitted for 
adjudication (Alpe, Law of Stamp Duties, 12th ed , p 118) Hut it is to 
be obseived that the qualification ot the meaning oi the word 11 valuable ’’ 
only operates whole the Commissioneis have tunned an opinion, and this 
opinion must be that leieued to m the Finance (1000-10) Act, 1010 (Id 
Hdw 7, e 8), s 74 (2) (see the text, injm). humid m the eouiso of the 
pioeeduie lor adjudication laid down m the 8t,uuj* \i t lhOl (31 A r 33 Viet 
c 39), seep 710, ante Consoqucutly a, disposition modi to a pui chaser, 
ineumbiani or, oi olhoi ptismi loi a eousideiation which is substantial and 
a genuine element in the tiansaelion max bi> duly stamped without legard 
M» the Finance (1000 10) Ad, 1910(10 Edw 7, < S) s 7i(‘t),( r >) ditisnol 
pie sen ted lot adjudication , and it is submit led that, upon geneial jnm- 
ciples ot lonstmetion it an lnstiument. has once lx-eu duly stimped, it 
cannot be held that as the lesult of a subsequent adjudn ation the mstni- 
ment is to be downed not duly st.inijit d and the Ham Iwoi held liable to a 
penalty The qualiln ation oi ihe oidinarv meaning oi ‘ \aluable ” must, 
theieiore, be held to be limited to ihe case oi an instrument jnesenied for 
adjudication which is not othmwise dulv stamped This view was expressed 
bx \V\KRLwroN,.1 .m/'eH'eii and fWxi</(lflll),33Sol Jo 3110, but 
the, lepoi t, which i epi esents the learned judge as being appai ently oi opinion 
that the fact of the, deal being stamjied mdicaied that the Commissioners 
had had the ojiportunity of considering the instrument, impairs the value 
oi that ease as an authority Inasmuch as the Finance (1909-1(1) Act. 1910 
(10 Fdw 7, e 8), s 74 (2), relates only to mstimuents not already adjudi¬ 
cated upon, the words “ loluntary disposition ” in that sub-section must 
bo eonstiued without icier once to the qualification of the wonl “ valuable ” 
introduced by the second part of ihid , b 74 (5), the intentron being that, 
while the obligation to obtain adjudication is limited to voluntary dis¬ 
positions m tlio ordinary meaning ot the twin, ihewoik of the Oomnus- 
snmeis m the regul.u pioeeduie of adjudicating ujron unstamped instru¬ 
ments should be facilitated by remowng all contioversy in the case oi 
instruments where the transferee obtained a substantial benefit Where, 
thciefoie, the sufficiency of the stamp on a conveyanee is questioned, the 
court must decide the question with leleience to the oidmaiy meaning ol 
“ valuable ” 

(r) Finance (1909-10) Act, 1910 (10 Ldw 7,c 8),s 74 The duty charged 
is tbe like duty as it tbe conveyance were on sale, the value oi tbe property 
conveyed being substituted for the amount or value of tbe consideration 
tor the sale. Except as regaids stock of‘the Bank of England and certain 
colonial stocks (as to winch see the fiist heading, “ Conveyance or Transfer 
whether on sale or othmwise," m the Slump Act, 1891 (54 & 55 Viet c 39), 

Selied 1), the scale ot duty is that contained in that Schedule undei the 
title “ Conveyanee or Translw on Sale,” as amendedbythe Finance(1909-10) 

Act, 1910 (10 Edw 7, c 8), s 73, and is approximately J per cent, for 
conveyances of block and marketable, securities m all cases, and of other 
propwtv m cases whwe the value of the pioportv conveyed does not exceed 
£500 anil the lnshument contains a btatement that the transaction does 
not iorin part ot a largei tmnsactiou oi senes ol tiansaetionsan which the 
value or aggregate value of the propeity conveyed exceeds that amount 
In other cases the scale is approximately 1 per cent A composition for 
stamp duty on transfers of stock, entered mto under the Stamp Act, 1891 
(54 & 55 Viet c. 39), s. 114 or s 115 (see p. 720, ante), covers this duty. 
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Skot. 6. duty chargeable in accordance with the provisions for adjudica- 
Daties upon tion (d) 

Partdfiolar . « 

Instra- 1575. Dispositions are not liable to this duty where the property 
ments. is conveyed to a body of persons incorporated by a special Act and 
Dispositions P recluded Act from dividing any profit amongst its members, 
not withm and the propei ty is to be held for the purposes of an open space or 

the charge, for its preservation for the benefit of the nation (e). 

A disposition made in consideration of marriage is not within 
the charge (j ). 

A conveyance made for nominal consideration for the purposes of 
securing a loan, or for effectuating a change m trustees, or where 
no beneficial interest passes m the piopeity conveyed or made to a 
beneficiary by a person in a fiduciary capacity under any tiust, and 
a disentailing assurance not limiting any new estate othoi than an 
estate m fee simple m the person disentitling, are expiessly excluded 
from the charge of duty (g). 

Instrument 1576 An instrument chaigeable us a settlement and also as a 
settlement^ volunt.tiy disposition into vivos is to be charged with the lattei duty 
also. only 00 - 


Part X.—Corporation Duty. 

Skct. 1.— PiojiaU/ Subject to butij. 

Rate of duty 1577. Subject to certain exemptions (i), a duty of 5 per cent, is 
fhar P1 d Pert ‘ V ^ ev * e( ‘ ftnnUi) % upon the annual value, income, or profits of the 
‘ ia,TgP real and personal property (j) of every body corporate or unin¬ 
corporated), after deducting necessary outgoings properly incurred 
in the management of such property (l) 


(dy Finance (1909-10) Act, 1910 (10 Edw 7. c 8), s 74(2). sec nolo (b), 
p 732, ante, and, as to adjudication, sec p 716, ante 
(e) Finance (1909-10 ) Act, 1910 (10 Edw 7, c 8), s 74(1) 

(/) Ibid, s 74(5) 

(?) Ibid , s 74 (6) 

(h) Ibid , a. 74 (4), and see title Settlements. 

(») See pp 735, 736, post 

0) Ab regards real piopeity, the duty is to be levied on the annual 
value, which means substantially the Schcd A assessment (as to which 
see title Income Tax, Vol XVI, p 610), subject to the deductions allowed, 
the words “ income or profits ” aie directed principally to personal pro¬ 
perty and not intended to extend the recognised meaning ot 1 annual 
value ’ m relation to leal propeity so as to include profits derived fiom a 
special use of the land such as gate money of a cricket club (Ec Surrey 
County Orieket Club, [1901] 2KB 400), and see, further, title CoEpora- 
TTONS, Vol. VIII., pp 377, 378 As to increment value duty payablfe by 
corporations, see pp 561 et seq , ante 

(k) “ Body umnoorpoiato ” includes every unincorporated company, 
fellowship, society, association, trustee or number of thistees, to or in 
whom respectively any real or personal property shall belong, m such 
mannci, or be vested upon such permanent trusts, that the same shall 
not be liable to legacy or succession duty (Customs and Inland Bevenue 
Act, 1885 (48 & 49 Viet c. 51), s. 12) 

(l) JW., s. 11 • 
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Sect. 2 — Exemptionx. > Sect 2 

' 1578. Exemptions from the duty are granted ( m) in respect of 

(1) property vested in or managed by the Commissioners of Works —' 
or of Woods and Forests, or any Government department (»), Exemptions. 

( 2 ) pioperty which, or the income or piofits whereof, are legally 
appropriated and applied for the benefit of the public at large or of 
any eounty, shire, borough, or place, or the ratepayers or inhabi¬ 
tants thereof, or in any manner expressly prescribed by statute ( 0 ); 

( 8 ) property which or tho income or profits whereof is or aro legally 
appropi iuted for any purpose connected with any religious per¬ 
suasion or for any charitable purpose (p), or for tho promotion of 
education, literature, science, or the fine arts ( 7 ); (4); pioperty of 
any friendly society ( 1 ) or savings bank ($) established according to 
statute; (5) property and capital of any body established for any 
trade or business or of which the capital is chargeable with legacy 
or succession duty (t ); ( 6 ) property acquired by or with funds 


(m) Customs ami Inland Revenue Act, 1885 (48 & 49 Viet e 51). s 11 
(1). (7) 

(n) Se< title Coi> bill in ion AL Lvw, V'ol VJl , pp 122 et seq 

( 0 ) In ordei that piopeitv may fall willnn tins exemption ll is sullieienl 
if tho statute determines the nature of the objects to which the pio- 
peity 01 piofits aro appropriated, though it does not contain dneetions 
as to the mi thuds by which tho propeity is to be so appiopnated [Be 
Boolham 1 Va/d liluitjs, Voik, Inland Revenue Commissionci s v. Scoll, 
11S92J 2 Q. B 152, 0 A (property requited by Act of Parliament to be 
“ toi e\er held and enjoyed ’ bv ccrtaiu freemen) ) 

( p) “ Chamahle ” w not used in the extended sense attributed to that 
woid 111 connection with chantabfo trusts, as to •which see title Charities, 
Vol IV, pp 105 et seq Though the teim cannot ho the subject of a 
precise dciimtion, it does not, at any rate, include a mere appropnafion 
lor tho benefit ol certain fieomen (Re Boolham. Waid til rays, i'oil , Inland 
Revenue Commissioneis v ticoit, supra) Propeity is not exempt winch is 
available only foi tho relief of digressed members of a society, and derived 
largely from contributions of the mcmbois, so as to approximate to the case 
of a mutual benefit society (Tadors in Glasqow (Incurporalxon) v. Inlana 
Revenue (1887), 14 R (Ct. of Sess ) 729 , Re Linen and Woollen Drapers, 
etc Institution (1887), 58 L. T 949) 

(q) The woid “science” is to be construed broadly, and include, the 
science of engineering (Inland Revenue Commissioners v Fairest (1890), 
15 App Cas 334) In order that the whole property of an institution may 
be exempt, it is accessary that there should be a legal obligation that sub¬ 
stantially the whole of it should bo devoted to the pi emotion of science; 
and if one of tho mam objects is to promote the in tmesis of the members, 
although by the acquisition of scientific knowledge, its property will be 
liable to tho duty except such as is legally appropriated to the promotion 
of science and cannot be devoted in other ways to tho general interests 
of the members (Writers to the Signet (Society) v Inland Revenue Com¬ 
missioners (1886), 14 R. (Ct of Sess ) 34; Inland Revenue Commissioners 
v *Forrest, supra, Re Royal College of Surgeons of England, [1899J 1 Q. B. 
871, C. A). 

(r) See title Friendly Societies, Vol XV., p 162. 

( 9 ) As to the general law in relation to savings banks, see title 
Bankers and Banking, Vol. I., p. 576 , 

(t) See title Estate and Other Death Duties, Vol. XIII., pp 171 
et seq . The power to distribute profits is not necessary to the carrying 
on of a business, and therefore a company, such as the Incorporatec 
Council of Law Reporting, registered* without the word “ limited ” as nol 
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8«ot, 2 voluntarily (a) contiibutcd to any body within the preceding thirty 
Exemp- yeaVe; and (7) property acquired by any body corporate or umn- 
tioirs. corporate within that period on an occasion when legacy of 
succession duty was paid (b) 

Sect. 8.- 1m id nits of Duty. 

Auegunent 1579. The duty is a stamp duty under the management of the 
and recovery. Commissioners of Inland Revenue (c), and recoverable in the same 
• way as succession duty (d) from the body chargeable oi the 
accountable officer (e), and is a first charge on the property of the 
body while in its possession or of any party acquiring it with 
notice of the duty being m arrear (J) Accounts of propelty must 
be rendered annually to the Comnussionei s ((f), who may assess the 
• duty on the basis of such accounts or require further information (h). 
Penalties are imposed for failure to render the accounts or to pay 
the duty (t). 


for profit may still be -witlun the exemption ( Rc Intoi pointed Cornell of Law 
Reporting for England and Wales (Dutif on Estate) (1888), 22 Q B.D 279) 

(a) “Voluntarily” means gratuitously, and the exemption is not 
applicable to the case of contributions by members for which they leceive, 
or may m certain events receive, a substantial return (Re Linen and 
Woollen Drapers, etc. Institution (1887), 58 L T. 949 (contributions to a 
fund available only for distressed members); Re, New University Club 
( Duty on Estate) (1887), 18 Q B D 720 (subscnptions of members)) 

(b) Where some of the property is and some is not acquired by funds 
voluntarily contributed, and within the meaning of the Customs and 
Inland Revenue Act, 1885 (48 & 49 Viet c 51), s 11(6), (7), accounts 
must be dehveied distinguishing the latter from the foirnei, and the former 
will then bo exempt (Re lnnen and Woollen Drapers, etc Institution , supra). 

(e) Customs and Inland Revenue Act, 1885 (48 & 49 Viet c 51), s 13. 
As to stamp duties generally, seo pp 700 et seq , ante 

(d) Customs and Inland Revenue Act, 1885 (48 & 49 Viet e 51) As 
to succession duty, see title Estate and Other Death Duties, Vol. 
XIII, pp. 262 et sea , 

(c) in, every chamberlain, treasuier, bursar, leeoivoi, sccretaiy or 
other officer, trustee or member of a body corporate or umncorpoiato, by 
whom the annual income or profits of property, m lespeet whoreot tho 
duty is chargeable, shall be received, or m whose possession, or under whose 
coutrol, tho same shall be (Customs and Inland Revenue Act, 1885 (48 & 49 
Viet c 51), s 12). 

(J) Ibid., s 14. In the case ot propci ty being administered by the court, 
payment thereout is to be provided for by the court (ibid , s 20) 

(a) Ibid , s 15 A corporation established for a trade or business 
within the exemption contained- m ibid , s 11 (5), need not furnish a 
return (Re Incorporated Council of Law Repotting for England and Wales 
(Duty on Estate) ( 1888), 22 Q B D 279) 

(h) Customs and Inland Revenue Act, 1885 (48 & 49 Viet, c 51), s 17 
Appeals against the assessment piay be made m tho same way as m the 
caso of succession duty (ibid, s 19 (2)); see title Estate and Other 
Death Duties, Vol XIII, pp 303, 304 

(i) Customs and Inland Revenue Act, 1885 (48 & 49 Viet c. 51), s. 18 
The penalty is 10 per cent, upon the amount of duty payable for each 
month of default. 
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Part XI.—Recovery of Revenue Duties' 
and Penalties, 

r 

Sect 1 .—[n the High Court. Sect, l, 

1580. All revenue duties and penalties aie recoverable in the I n the High 
High Com l, and all goods seized as foifeifced undei any Act of ^ ourt ' 
Paihament relating to inland revenue or to customs may be Junbd*ction. 
returned into the High Court for condemnation (k). The pro¬ 
ceedings are taken on the llevonue side of tho lung’s Dench 
Dn ision (l). They must lie commenced within tin eo years next after 
the dato when tho penalty was incurred or the oeizure made (m). ■ 

No appeal lies to the Court of Criminal Appeal from a conviction »No app< ai 
of the Revenue side of the King’s Bench Division on an information 
for a penalty (n). 

1581 All duties, penalties, and foi feitures incurred or imposed Proceeding 
by any Act of Parliament relating to customs may also bo lecoveied 

by the appropriate proceedings in the Royal Courts of the Channel t lw i! <;n(] 

Islands or of tho Isle of Man («). (he Me of 

Man 

1582 The exeise duties on beer, on club purchases of intoxicating summary 
liquors, and on glucose, motoi spint, saccharine, spirits, and tobacco sei/uie md 
may also be recovered when m arrear by summary pi oeess of seizuio Bale 

and sale (p). In the case of licence duty payable by instalments, 
where any part of the second moiety is due and unpaid, it may be 
recoveied either as a debt due tp the Ciown or by summary process, 
as in the case of club duty due and unpaid (</). 

1583. All goods which are subject to duties of excise, and all tho Lien for 

materials, maclnnoi y and vessels used m their manufacture, an* liable ,lutl f s on , 
____ ___goods and 

(k) Customs and Inland It oven uo Act, 187‘) (42 A 43 Viet e 21), s. II , P^ntof a 
Inland Revenue Regulation Acl, 1890 (53 A 54 Viet c 21), s. 52 (1) tradu 
Wheie goods seized as foileited aie not within thiee months after tho 
seizure claimed by the proprietor by application in wilting either to the 
Commissioners or to the ofiicei who seized them or in whose custody they 
aie, the goods axe forfeited as absolutely as if condemned by judgment of 
the High Court (Inland Revenue Regulation Act, 1890 (53 & 51 Viet, c 21), 
s 25(4)) 

(f) See title Crown Practive, Vol X , pp 4ef seq , see, fiuthci, titles, 

Estate and Otueii Death Duties, Vol XIII, pp 227 et seq , 260 261, 

303, 304, 317, 318, Income Tax, Vol XVI, pp 683 et beq , Inhabited 
House Duty, Vol XVII, p 189, and see pp 563, 565, 570, 573, 576, 

581, ante 

(m) Excise Transfer Older, 1909 (Stat R 0 , 1909, p 239), r 25, 
applying tho Customs Consolidation Act, 1876 (39 & 40Vict c 36), s. 267, 
to ^iie exclusion of the Inland Revenue Regulation Act, 1890 (53 & 54 
Viet, e 21), s 22 (2) As to the computation of time for taking proceed¬ 
ings, see Hmdij v Ryle (1829), 9 B & C 603 , Young v. Eigqon (1840), 

6 M. & W. 49.' 

(n) R v Hausman, [1909] W. N 198 

(o) Customs and Inland Revenue Act, 1879 (42 & 43 Vict.*c. 21), s. 11. 

(p) See pp. 615, 617, 620, 625, ante. 

(q) Finance Act, 1911 (I As 2 Geo 5, c. 48), s. 6 (2); see p. 617, ante. 

The summary powers conferred on the .Commissioners by the Revenue Act, 

1869(32 & 33 Viet. c. 14), s. 30, are in abeyance as to England and Wales • 

H.L.—XXIV. B B 
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Sect, l f or all the duties and penalties incurred by the trader whilst they are 
In the High in his possession, or in the posse <sion of any other person in trust 
Court. f or him (,). This liability continues to attach even where tho specific? 
duty chargeable on the goods has been paid, provided that at the 
time the goods were seized under the lien there were other duties 
for which the ttader was responsible remaining unpaid (s). Tho 
hen ceases when the goods, having been duly taken account of by 
the proper official and charged with the duty, aio subsequently sold 
for value and delivered in the ordinary corn bo of trade (f). 

When double Where any duties of excise aie due and unpaid by a trader, or 

duty may be where they have been charged and demand has been made for their 
claimed. payment, the tiador making default in payment is liahlo for double 
duty (a). 

Sect. 2 .—In Courts of Summary Jurisdiction. 

, Sub-Sect. 1— In General 

Casesmwhich 1584 Revenue duties and penalties may also be sued for in 

revenue courts of summary jurisdiction in I be following cases .— 
penalties may (1) where the proceedings are taken under an Act of Parliament 
be recoveied. relating to tho revenue of excise (/>); 

( 2 ) where the duty or penalty has been incurred under or imposed 
by a Customs Act (<■), 

(3) whcie the offence is one against the Stamp Duties Manage¬ 
ment Act, 1891(d), or the Inland Revenue Regulation Act, 
1890(e); 

( 1 ) where tho offence is otio involving liability to a penalty not 
exceeding £20 imposed under the Acts of Parliament i elating to 
assessments to income ta \(f), inhabited house duty( 7 ), or land 
ta\(k), or to a penalty of more than £20 which is directed to bo 
added to the assessments to income tax(i); and 

(r) Excise Management Act, 1811 (4 & 5 Viet c 20), s 24 This applies 
also to goods winch aie subject to a moilgage, bill oi s.ile, oi other security 
(Bills dt Halt Act (1H78) Amendment Act, 1882 (45 &r 46 Viet c. 43), s. 14); 
and see till * Bills oc Hale, Vol Ilf , p 63 

(s) A -G \ 'Lueman (1843), 11 M & W 604 A person selling tho 
goods whilst I he lieu att aches is hablo to tlm Ciown foi the proceeds of tho 
sale as money had and received (J -G v. )Valmblcy (1843), 12 M <Sr W 176) 

(£) Excise Management Act, 1841 (4 & 5 Viet, c 20 ), s 24. But it does 
not cease on the passing of tin goods into the hands of a factoi who has 
made advances on them (A.-G, v Trueman, supra ), and see A.-G. v. 
Walmdey, wtpra. 

(a) Excise Management Act, 1834 (4 & 5 ill. 4, c. 51), s. 11. 

(/>) Excise Management Act, 1827 (7 & 8 Geo 4, c 53), s. 65 , Customs 
and Inland Revenue Act, 1888 (51 & 52 Viet c. 8 ), s. 8 , Ft v. Ingham 
(1888). 21 Q B D. 47. 

(c) Customs and Inland Revenue Act, 1879 (42 & 43 Viol, c 21 ), s. 11. 

(d) 54 & 55 Viet. c. 38, s. 26 ; and see p. 704, ante. 

(e) 53 & 54 Viet. c. 21 , s 36. * 

(/) Income Tax Act, 1842 (5 & 6 Viet. c. 35); Income Tax Act, 1853 

(16 &i 17 Viet. c. 34), Taxes Management Act, 1880 (43 & 44 Viet. 0 . 19); 
and see title Income Tax, Vol. XVI., pp. 678, 685, 688 . 

(g) House ffax Act, 1851 (14 & 15 Viet. c. 30); and see title Inhabited 
House Duty, Vol. XVII., p. 189. 

(h) Land Tax Perpetuation Act, 1798 (38 Geo. 3, c. 60 ); and see title 
Land Tax, Vol. XVIII., p. 320 

, £) Ttttw M a nage m en t Act, 1880 (43 & 44 Viot. 0 . 19), a. 2L 
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(5) where the offence is one of failing to produce to the 
Commissioners of Inland Revenue an instrument of transfer or 
* lease for assessment of the mcroment valne duty ( k ), or of knowingly 
making a falBe statement or representation for tho purpose of 
obtaining any allowance, reduction, repayment, or rebate of any of 
the duties imposed by the Finance (1909-10) Act, 1910(0- 

1585. The general pioeedure established by tho Summary Juris¬ 
diction Acts(/«) now applies to all informations and complaints for 
the recovery before justices of penalties for offences against tho 
Customs and Excise Acts (v ); but certain special provisions as to 
customs and excise penalties aie still in operation (o). 

Smi-SfcCT 2 — / o<al Limits of Juusdutum • 

1586 In the case of an offence against a Customs Act, if it was 
committed on water not within any count) ol the Em ted Kingdom, 
oi if the ofGceis havo an) doubt whether such place is within the 
limits of any county, the oilouce is to be deemed to have been 
committed on the high seas, and foi the pmposp of founding 
jurisdiction is to be taken to havo been committed wlieie it actually 
was committed or arose, or where the person complained against 
may he oi be In ought (p). In the case of an offence against an 
Etoiso Act, the mien nation may he exhibited and the prosecution 
take place betoie justices having jurisdiction either in the place 
where the offence was committed or wlune the offender happens 
to be found (q). 

1587 Whole any poison is brought befoie any justice foi an 
offence against a Customs Acff, and the justice boiore whom he is 
brought lias no jurisdiction to hear the complaint, he may Older 


( k ) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 4 (2); see p 560, 
ante. 

(l) Finance (1909-10) Ait, 1910 (10 Edw 7, c 8), s 94 

(to) 11 & 12 Viet c 43, 42 & 43 Viet, c 49; see title Magistrates, 
Vol XIX., pp. 589 et seq Tins does not interiere with the jurisdiction 
of the Revenue side of the King’s Bench Division (see p 737, ante) m 
all matters touching Ihe revenues of tho Ciown (A -0 v. Kingston (1841), 
8 M &W 163; Smith v Cameron (1845), 9 Jur 405, A -0 v Halhng 
(1846), 15M &W 687, Adams v. Fiemantle (1848), 2 Exch 453, Mounijoy 
v Wood (1856), 1 II & N 58) 

(n) Summary Jurisdiction Act, 1879 (42 & 43 Viet, c 49), s 53 

(o) Customs and Inland Revenue Act,.1888 (51 & 52 Viet c 8), s 8; K v. 
Ingham (1888), 21 Q R I> 47. Uniformity of action and procedure 
under the Customs and Excise Acts has been established by the Financo 
Act, 1908 (8 Edw 7, c 16), s. 4, and the Excise Transfer Order, 1909 
(Stat R & 0 1909, p. 239) (see ibid, rr 23—26), made thereunder, 
amalgamating the two departments of Customs and Excise. 

(p) Customs Consolidation Act. 1876 (39 & 40 Viet, c 36), b. 229. 
Any indictment, prosecution, or mfoimation which may bo instituted or 
brought under the direction of the Commissioners of Customs and Excise 
for offences against the Customs Acts may be tried and determined in any 
county of that part of the* United Kingdom within which the offence was 
committed {ibid , s 258). A revenue penalty sued for m the E[igh Court 
may be proceeded for at any sitting of the court (S. v. Morse (1848), 3 
Exch 223). 

(g) Excise Management Act, 1827 (1 & 8 Geo. 4, o. 53), s. 65 . 
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SbOT. 2. 

In Courts of 
Summary 
Jurisdic¬ 
tion. 


Death of 
justice before 
beaun" 


Disquahfaca- 
tiou of 
justice. 


Order of 
Uomum- 
Biouers. 


such person to be detained for a reasonable time pending the 
receipt of an order of the Commissioners (r). If the attendance of 
a justice having jurisdiction m the county where the offence was' 
committed cannot be conveniently obtained for the hearing, any 
magistrate of any neighbouring or adjoining county (s) to that in 
which the offence was deemed to have been committed may hear 
and determine any information in reference to the offence exhibited 
befoie him (t). 

1588. If a justice before whom an information m an excise case 
lias been exhibited, or before whom any proceedings have been 
taken on an information, dies before the information has been 
heard and dotennined, or before any judgment lias been given on 
tfie proceedings, as the case may be, his death does not invalidate 
'the proceedings (a). 

Sub-Sect 3 —Personal Limitations o/ Juimlahon. 

1589. No person who is employed in the collection oi manage¬ 
ment of excise may sit as justice at the healing of an excise care; 
and no person carrying on a business subject to the laws of excise 
may sit as justice in any case which relates to the tiade or business 
in which he is engaged (b). 

Sub Sect. 4 —Institution ol I’joiccthnys 

1590. Pioceedmgs for the iccovery of a customs or excise penalty 
can be instituted only by order of the Commissioners of Customs 
and Excise and in the name of an .officer, or, in England, in the 
name of the Attorney-General (c), except wbeto, in the case of an 
offence undor one of the Acts imposing the local taxation licences, 
the information is laid in the name of the appropriate officer of a 
county council (d), or where proceedings are taken by an officer of 


(}) Customs Consolidation Act, 1876 (39 A 40 Viet c 36), s 197. II 
any person liable to bo detained under any Act relating to customB is not 
detained at the time, ot having been detained escapes from custody, he 
may aiteiwards at any time within thiee years from the dale of the offence 
be detained at any place m the United Kingdom and dealt with as if he 
had < een detained at the tunc ot committing the offence (ibid , s 199). 

(«) Including a borough having a separate commission of the peaco and 
Ritual e geographically within the county m which the offence was deemed 
to have been committed (Kevenup Act, 1883 (46 & 47 Viet c. 56), s 8). 

( t ) Customs Consolidation Act, 1876 (39 & 40 Viet c. 36), s. 230 

(a) Excise Management Act, 1827 (7 & 8 Geo 4, c 53), s 67. Should 

a justice die after having pait heard the case, another taking his place 
would not be able to decide it on the evidence given beiore the deceased; 
the witnesses w ould have to give their evidence afresh (Me Ouenn (1888), 
53 J. P 468). • 

(b) Excise Management Act, 1827 (7 & 8 Geo 4, c. 53), s. 68. Any 
proceedings in which an official or trader takes pajrt contrary to this 
restriction may bo declared void (Wcnic v M'lntosh (189L), 28 Sc L. R. 
424); and sqp title Magistrates, Vol XIX., f> 556. 

(c) Customs and Inland Revenue Act, 1879 (42 & 43 Viet, c 21), s. 11; 
Inland Revenue Regulation Act, 1890 (53 & 54 Viet c 21), s. 21; Finance 
Act, 1908 (8 Edw. 7, c 16), s. 4. 

(d) Order in Council dated the 19th October, 1908 (Stat. R. & 0,1908, 
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the peace authorised to sue for the recoveiy of a tine incurred for Sect. 2 . 
keeping a dog without a licence (e). In Courts of 

* Summary 

1591. But a court of summary jurisdiction may proceed to hear Jurisdic- 
a case without the information or direction of the Commissioners Hon. 

where the offence is one against a Customs Act and is in respect ' 

of goods other than spirits, tobacco, or saccharine, or where, being information 
spirits, tobacco, or saccharine, the quantity in respect of which the unnecessary, 
charge is brought is less than 5 gallons of spirits, 20 lbs. of tobacco, 
or 5 lbs. of sacchanne (f ). "*■ 

Hub-Sect 5 —Conduct of l J ro<c<dnnjs 

1592 Any solicitor, officer, or other person employed pr Right of 
authorised by the Commissioners of Customs and Excise or by then; authence 
solicitor may prosecute, conduct, or defend any information or com¬ 
plaint before a justico of the peace in the United .Kingdom in any 
matter 1 elating to the revenue of customs or excise (g). 

Hob-Sect 6 — Service of Summons 

1593. A summons issued by a justice m a customs or excise case Mode of 
may be served personally by an ollieei of customs and excise; and if 3ervice ' 
peisonal service cannot be effected it is sufficient service i f , in a 
customs case, the summons is left at the defendant’s last known 

place of abode in the United Kingdom, or on board any ship to which 
he may belong or may have lately belonged, or if, in an excise case, 
a copy of the summons is affixed upon some conspicuous part of 
the office of customs and excise near to which the offence was 
committed (h). 

Sub-Sect 7.—Evidence 

1594. I 11 proceedings 1 elating or incident to any customs or excise Proof of 
seizure, penalty, or foifeituie, ordeis issued by the Commissioners 

may be proved by production of any letter or instructions signed by mission'em. 
a secretary or assistant secretary, and addressed to any officer of 
customs and excise, or to the officials generally, for their guidance in 
such matters (t). 


p 470), made under the Finance Act, 1908 (8 Edw 7, c. 16), b 4; and 
see p. 684, ante. 

(e) CustomB and Inland Revenue Act, 1878 (41 & 42 Viet c. 16), s 23; 
and see note (m), p 684, ante. • 

(/) Customs Consolidation Act, 1876 (39 & 40 Viet c. 36), s. 233; 
Revenue Act, 1906 (6 Edw 7, c 20), s 6 

(g) Customs Consolidation Act, 1876 (39 & 40 Viet c. 36), s 273 , Inland 
Revenue Regulation Act, 1890 (63 & 64 Viet e 21), s 27, Excise Trans¬ 
fer Order, 1909, r 10. A general authority to an official to act on behalf 
01 the Commissioners is sufficient (B v. Turner (1894), 58 J. P 320), No 
certificate need be taken out by such person (Stamp Act, 1891 (84 & 55 
Viet c 39), s 43 (3); and see note (n), p 723, ante) 

(h) Excise Management t Act, 1834 (4 & 5 Will. 4. c. 51), s. 19 ; Excise 
Management Act, 1841 (4*& 5 Viet c 20), s 31; Customs^Consolidation 
Act, 1876 (39 & 40 Viet e 36), s 227 For the ordinary procedure, see 
title Magistrates, Vol XIX , pp 589 et sea. 

( 1 ) Customs Consolidation Act, 18^6 (39 & 40 Viet c 36), s 262 ; Excise 
Management Act, 1827 (7 & 8 Geo. 4, 0 . 53), s. 71 ; Inland Revenue Act,). 
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Ssct. 2 1595. Excise survey books are of themselves evidence of the facts 

In Courts of entered therein so far as they relate to a defendant’s trade which is 
Summary the subject of such entries, and the officer who made them need not 
be called to prove them even though he is in court (ft). 

1596. In any proceedings instituted for the recovery of penalties 
in respect of goods claimed to be forfeited for non-payment of duty, 
the burden is upon the defendant to prove that duty has been paid, 
or that the goods or commodities seized as forfeited are not of the 
sort or kind alleged in the information, or that, in Iho case of 
imported goods, they have been lawfully impel ted oi unshipped, 
and he must show tho place fiom which the goods were brought (Z). 
A tobacco manufacturer chaiged with having on his premises sugar 
dr other piohihited articles is required to prove that they were there 

•'for the ordinary use ot his family (a); and whoro proceedings are 
taken to recover the penalty in respect of the unlicensed sale of 
tobacco in a railway carriage, minimus, stage coach, oi tramway car, 
it rests with tho defendant to prove the proprietorship of tho 
vehicle(b). If any act is dono foi tho doing ol which a licence is 
required, upon proof that tho act was committed, the burden is cast 
upon the person charged with doing the act to prove that he held 
the necessary licence in forco at tho time(c). 

1597. Where during the course of the healing of a case under 
anv revenue statute the witnesses have boon oidered to leave the 
court, the evidence of a witness who had remained in couit cannot 
be admitted ( d ). A witness in a revenue case cannot ho asked if he 
is the lnfoimer(r), nor can he bo asked who is the mformci (/). 

Sub-Sect 8 —Joint Offenders 

1598 Where under a Customs or Excise Act a penalty is jointly 
and severally incurred by every person committing an offence, and 

1890 (53 & 64 Viet c 21), s. 24; Hargieaves v Ihllum (1894), 58 J P 
665; Dyer v Tully, [1894] 2 Q B. 794. As to evidence generally, see 
title Evidence, Vol. XIII, pp, 415 et eeq. 

(ft) 22. v. Qrimwood (1815), 1 Price, 369 As to facts proved by excise 
entries, see p 611, ante 

( l) Excise Management Act, 1827 (7 & 8 Geo 4, c 53), s 76 ; Customs 
Consolidation Act, 1876 (39 & r 40 Viet c 36), s. 259 ; sec A.-Q. v Suldon 
(1830), 1 Cr. & J 220; and p. 592, ante 

(a) Tobacco Act, 1842 (5 & 6 Viet c. 93), s 6; Lorlwood v A -G (1842), 
10 M. & W. 464, Ex Ch. Tho same burden of prooi is on a beer dealer or 
retailer charged under the Finance Act, 1896 (59 & 60 Viet c 28), s. 11, 
with having sugar or any saccharine substance m his possession, seo 
pp. 650, 652, 653, ante 

( b) Revenue Act, 1884 (47 & 48 Viet c 62), s 12 (6); Finance Act, 
1897 (60 & 61 Viet. c. 24), s 6 On any question as to the accuracy of 
the description of spirits on a permit or certificate it rests with the owner 
or claimant to prove that the spirits correspond with the description 
(Spirits Act, 1880 (43 & 44 Viet, c 24), b 105 (9)) 

(c) 22 v. Turner (1816), 5 M. & S. 206 ; R v Hanson. (1821), Paley on 
Summary Convictions, 2nd ed, p 45; 22 v Gilioys (1866), 4Macph (Ct of 
Sess.) 656; Vamvbell v. Strangeway s (1877), 42 J P 39. 

(d) A*G. v. Buknt (1821), 9 Price, 4; Parker v. M‘William (1830), 
6 Bing. 683. 

(e) A.-G. v. Brian* (1846), 15 M.,& W. 169. 

(/) 22. v. Afters (1790), 6 Esp 125, n. 
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such offence is committed by several persons jointly, such persons Sect. 2 . 
m&y be proceeded against either jointly or severally, as’the In Courts of 
'Commissioners may deem expedient 0j\ Sufhmary 

Jurisdic- 

Si) b-Plct 9— Mitigation of Penalty tion. 

1599. On conviction of a second or subsequent offence against an When 
Excise Act, the justices may mitigate the penalty to not less than ^mi^We 
one-fourth (k), except wheie the statute pi escribes a fine of double I>ermlS81 
the value of the duties unpaid, oi the penalty fixed is a lino recover¬ 
able on anest followed by committal to prison in default of 
immediate payment, and a special powei to mitigate is not given, 
in which case the full penalty must be imposed ( 1 ). 

a 

SlTB-SfCT 10 .—Costs • 

1600 In proceedings for revenue penalties costs are given to Oot-ts. 
and against the Crown m the same way as in suits between private 
individuals (It). 

Hub-Sect 11 — Appeals 

1601. An officer exhibiting an information before a justice or Appeals, 
justices 111 an excise case may appeal to quarter sessions; and, on 
such appeal, tho court of quai ter sessions may in their discretion 
Btate the facts by way of further appeal to the High Court (l). 


(g) Exeiso Management Art, 1827 (7 & 8 Geo 4, c 53), s 70 , Customs 
Consolidation Act, 1876 (39 & 40 A'ict e 30), 8 222 Each is liable to the 
penalty imposed (JR v lhan (1813), 12 M & W 39; and see A -G v 
Robots and Elhs (1855), 4 W 11 7) Whether the parties are proceeded 
against together or separately, them should be separate convictions against 
each (11 v Tnttlcchild (1871), L R. 6 Q B 293; li v Littlechtld, R. v. 
Heslop (1871), 35 ,T F. 6bl) 

(/i) Excise Management Act, 1827 (7 & 8 Geo 4, c 53), s. 78, Murray v. 
Thomson (1888), 22 Q B P 142, Phillips v Stephens (1898), 79 L T 
280, and see Loid Advocate v. Stewart (1899), 63 .1 P 311 In the case 
of a first offence the Summary Jurisdiction Act, 1879 (42 & 43 Viet e. 49), 
s 4, applies (.R v Blaby, [1894] 2 Q B 170, C 0 It) 

( 1 ) Excise Management Act, 1834 (4 & 5 Will 4, c 51), s 20 The 
Commissioners or the Treasury may icmit. or mitigate any fine (Customs 
Consolidation Act, 1876 (39 & 40 Viet e 36), s 209; Inland Revenue 
Regulation Act, 1890 (53 & 54 Yict. c 21), s 35) In the case ot the 
local taxation licences collected, by the councils of the counties and county 
boioughs the power to remit or mitigate any fine rests with the pioper 
council (Local Government Act, 1888 (61 & 62 Yict c 41), s 20(4); 
Order in Council of the 19th October, 1908 (Stat R & O , 1908, p 470); 
see p 684, ante 

(k) Thomas v Pritchard, [1903J1KB 209 ; Edinburgh Life Assurance 
G% v Loid Advocate, [1910] A. C. 143, H L , and see title Crown 
Practice. Vol X, p 26. As to costs generally, see titles Practice and 
Procedure, Vol XXIII , pp 176 et seq , Solicitors 

(l) Excise Management Act, 1827 (7 & 8 Geo 4, c 53), a. 84; Judicature 

(Procedure) Act, 1894 (5\ & 68 Viet c. 16), a. 2 As to the ordinary 
procedure on appeals from courts of summary jurisdiction, see title 
Magistrates, Vol XIX , pp. 642 et seq. , 
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Sect. 1. 

Consolida- Smx 1 .—Consolidated Fund Seiiues. 

^mice^ 1602. The Consolidated Fund Services (m) comprise: (1) the 
— ‘ permanent annual charge for the National Debt (n); (2) the charges 
Charges for the King’s civil list (<>); (3) annuities to various members of the 
Consolidated ^°.Y a ^ Family (p ); (4) pensions for naval, military, and political ser- 
Eund. vices (q ); (5) judicial pensions in England, Scotland, and Ireland (r) ; 


fm) As to distinction between Consolidated Fund and Supply Services, 
see note (q), p 538, ante 
‘ (») See pp. 753 et seq., post. 

(o) Civil List Act, 1910 (10 Edw 7 & 1 Geo 5, o 28); and see title 
Constitutional I/aw, Vol. VII, pp 108 et seq 

(p) Namely, to trustees for Ilia Majesty’s sisters (Civil List Act, 1901 
(1 Edw 7, c 4), s 4) and children, other than the Duke of Cornwall for 
the time being (Civil List Act, 1910 (10 Edw 7 & 1 Geo 5, c 28), s 5), 
Queen Alexandra, £70,000 (Civil List Act, 1901 (1 Edw 7, e 4), s 5); the 
Princess Christian, £6,000 (stat (1806) 29 & 30 Viet c 7), the Duchess 
of Argyll, £6,000 (siat (1871) 34 & 35 Viet c 1), the Duke of Connaught 
and Strathearn, £15,000 and £10,000 (stat (1871) 34 & 35 Viet c 64, 
Duke of Connaught and of Strathearn (Establishment) Act, 1S78 (41 & 42 
Viet, c 46)), the Duchess of Edinburgh, £6,000 (stat (1873) 30 & 37 Viet, 
c 80), the Duchess of Albany, £6,000 (Duke of Albany (Establishment) 
Act, 1882 (46 & 46 Viet, c 5)), Princess Henry of Battenbcrg, £6,000 (stat 
(1885) 48 & 40 Viet, c 24), Princess Augusta Caioline of Cambridge, 
Duchess of Mocklenburg-Strehtz, £3,000 (stat (1843) 6 & 7 Viet c 25), 
and see title Constitutional Law, Vol yi ,pp 366 ef seq 

(q) (1) Naval and militaiy, namely, the hens of the Duke of Schomberg 
in perpetuity, £720(1 Geo 1, No 78); Revenue (Tiansfcr of Charges) Act, 
1856 (19 & 20 Viet, c 59)); the heirs male of Lord Rodney, to whom the 
title of Lord Rodney descends, £2,000 (stat (1793) 33 Geo 3, c 77), the 
person to whom the title of Earl Nelson descends, £5,000 (stat (1806), 
46 Geo 3, c 146); also the following whilst they continue capable of taking 
effect: Lord Seaton fo'r the life oi the present baron, £2,000 (stat (1840) 
3 & 4 Vicfc c 11), the present Viscount Ilardmge, 13,000 (stat (1846) 
9 & 10 Viet c 31), Viscount Gougli for life, £2,000 (stat (1846) 9 & 10 
Viet c. 32), Lord Raglan for the life of the present baion, £2,000 (stat 
(1855) 18 & 19 Viet c 64), Loid Napici of Magdala for the life of the 
present baron, £2,000 (stat (1868) 31 & 32 Viet c 91): (2) political and 
civil service, namely, liist, second, and thud class pensions under the 
Political Offices Pensious Act, 1869 (32 & 33 Viet c 60), pensions granted 
by special Acts, e q.. ex-Comptroller and Auditor-Geneial and Assistant 
Comptroller and Auditor (Exchequer and Audit Depaitments Act, 1866 
(29 & 30 Viet. c. 39), and see p 541, ante); also the following whilst they 
continue capable of taking effect —the Countess of Mayo for hie, £1.000 
(stat. (1872) 35 & 36 Viet c. 56) 

(r) Namely, in England, ex-Lord Chancellors, £5,000 (Judges’ Pensions 
Act, 1799 (39 Geo 3, c 110); Lord Chancellor’s Pension Act, 1832 (2 & 3 
Will 4, c. Ill), see title Constitutional Law, Vol VII, p 57 f, 
ex-Lords of Appeal in Ordinary and persons who have held high judicial 
office (Appellate Jurisdiction Act, 1876 (39 & 40 Viet c 59) s. 7 
Judicature Act, 1873 (36 & 37 Viet c 66), s. 14), ex-Lord Chief Justice 
and Master of /he Rolls (Judicature Act, 1873 (36 & 37 Viot c 66), s 14), 
ex-Lords JuBticeB of Appeal and judges of the High Court, £3,500 
{Judicature Act, 1873 (36 & 37 Viet c 66); and see title Courtis, 
Vol. IX., pp. 62, 64); ex-county court judges, £1,000 (County Courts Act, 
1888 (51 & 52 Viet. e. 43) j and eeS title County Couets, Vol. VIII., 
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(6) various miscellaneous civil list pensions (a), (7) compensation, 
if any, payable to certain former public officers and private 
individuals m respect of fines, fees, and other emoluments ot which 
they were deprived by a number of statutes, the last of which was 
passed in 1857 (t); (8) salaries of the Speaker of the House of 
Commons (a), tho Loid Lieutenant of It eland (6), the Comptroller 
and Auditor-General and Assistant Compti oiler and Auditor (c); 
(!)) salaries of the various members of tho English judiciary, 
namely, the Lord Chancellor (d), the Lords of Appeal in Ordinary (e), 
and other paid mombeis of the Judicial Committee of the Privy 
Council(/); the ordinary judges of the Court of Appeal^), the 


p 417) m Scotland, ex-judgcs of the Court of Session, throe-fourthrf of 
tlieir loimer sahuy (Judges’ Pensions (Scotlaud) Act, 1808 (48 Geo 3, 
c 145)), ex-slieiilTs and shonffs’ substitutes (under the Sheriff Combs 
(Scotland) Acts, 18J8 (1 & 2 Viet c 119), 1853 (16 & 17 Viet c. 80), and 
1907 (7 Edw 7, c 51), Sheuifs Tcnuie of Offieo (Scotland) Act, 1898 
(01 & 62 Viet o 8)); ex-judges’ clerks (Cornt of Session (No 2) Act, 1838 
(lA2Vn-t c 118), s 17) • m Iieland, cx-Loul Chancellors (stat (1800) 
40 Goo 3, c 09 (lush) ), ex-Vice-Chancellors (Chancery (Ireland) Act, 
1867 (30 A 31 Viet e 44), s 22); ex-Lords of Appeal and judges of the 
High Court (Judicature Act (Ireland), 1877 (40 & 41 Viet c. 57), s 19; 
Judieatuio (heland) Act, 1907 (7 Edw 7, c 44)), ex-chairmen of quaitcr 
sessions (Chan man of Quarter Sessions (Iieland) Act, 1858 (21 A 22 Viet 
c 88), County Officers and Comts (Ireland) Act, 1877 (40 A 41 Viet, 
o 56), s 82) 

(#) Namely, pensions formerly on the civil lists of Geoige IV and 
William IV (Pensions Act, 1838 (1 & 2 Viet c 95)); xetned allowances to 
membeis ol the households ol the late Queen Victoria and King Edwatd, 
or granted under the Civil List Acts, 1837 (1 & 2Vict c 2), 1901 (1 Edw. 
7, c 4), and 1910 (10 Edw 7 & '1 Geo 5, c 28) 

(t) See Fines and Reeovenes Act, 1833 (3 & 4 Will 4, c 74), stat. 
(1835) 5 & 6 Will 4, e 82, s. 7, County Couils Act, 1846 (9 A 10 
Viet c 95), a 34, Relied ; Court ot Probate Act, 1857 (20 & 21 Viet, 
e 77), ss 103, 105, 112; Piohates and Letters of Administration Act 
(Ireland), 1857 (20 & 21 Viet c 79), ss 108, 110, 112, 113, 119, 120; 
Common Law Courts (Ireland) Act, 1844 (7 & 8 Viet c 107;, County 
Courts Act, 1849 (12 A 13 Viet c 101) As to compensation foi abolition 
of office generally, see title Public Authorities and Public Officers, 
Vol XXlIl.pp 352 el seq 

(a) £5,000 per annum (House of Commons Officers’ Act, 1834 (4 A 6 
Will 4, c 70), s 1), and sec title Parliament, Vol XXI, p 663, note (i). 

(b) £20,000pei annum (Lord Lieutenants’ and Loid Oliancelloin’ Salancs 
(Ireland) Act, 1832 (2 A 3 Will 4, c 116)) 

(c) £2,000 and £1,500 respectively (Exchequer and Audit Departments 
Act, 1866 (29 & 30 Viet c 39), b 4); see p 541 ,ante 

(d) Such salaiy as together with that payable m respect of his office as 
Speaker of the House of Lords makes up £10,000 per annum (Couit of 
Chanceiy Act, 1852 (15 & 16 Viet c 87), s 16, Judicature Act, 1873 
(36 & 37 Viet c 66), s 12), and see title Constitutional Law, Vol VII., 
pp. 56, 57 Of tins Bum £4,000 is borne on the vote for House of Lords’ 
offices (see Finance Accounts of the United Kingdom, 1911-12 (Parlia¬ 
mentary Paper (Commons), No. 169, 1912), p. 56) 

(c) £6,000 per annum (Appellate Jurisdiction Act, 1876 (39 &-40 Viet, 
c. 50), s 6), and see title Courts, Vol. IX., p 23. 

(/) Namely, two formal judges in the East Indies wMst sitting as 
members of the Judicial Committee, £400 per annum each, or £800 per 
annum to one such judge if there he only one sitting (Judicial Committee 
Act, 1833 (3 & 4 Will. 4, c 41), s 30; Appellate Jurisdiction Act, 1887 
(50 & 51 Viet, c 70), s. 4); and see&tle Courts, Vol. IX., p 27. 

( g) £5,000 per annum (Judicature Acts, 1873 (36 & 37 Viet. o. 66)*, 
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Scot. l. Lord Chief Justice (h); the Master of the Rolls (t); the judges of 
Cousotida- the Chancery, King's Bench, and Probate, Divorce, and Admiralty i 
tlon Pond Divisions of the High Court of Justice (k); county .court* 
Services, judges (I ); metropolitan police court magistrates and certain 
stipendiary magistrates (to); (10) salaries of the Scottish judiciary, 
namely, the Lord Justice General and President, the Lord Justice 
Clerk and President of the Second Division, and the judges of the 
Court of Session (h); Sheriffs of counties, Sheriff-substitutes (o), 
and the Sheriff and Sheriff’s clerk of Chancery (p); (11) salaries 
of the judiciary in Ireland, namely, the Lord Chancellor (q), Lord 
Chief Justice (r), Lord Chief Baron of the Exchequer (s), Master of 
the Rolls (t), and culinary judges of the Court of Appeal (a), and the 
Chancery and King’s Bench Divisions (6), the judicial and ordinaly 


s 13, 1875 (38 it 39 Viet c. 77), s 4, and 1881 (<14 & 45 Viol c 08). r 3): 
Appellate Jurisdiction Act, 187G (39 & 40 Viet r 59), s 11), and see 
title Coubts, Vol. IX , p, 04 

(h) £8,000 per annum (Judicature Act, 1873 (30 & 37 Viet e 00), s 13), 
and see title Courts, Vol IX , p 02 

(i) £0,000 per annum (Comt ol Cliancoiv Act, 1851 (14 & 15 Viet o 83), 
B 18; Judicature Acts, 1873 (30 & 37 Viet e 00), s 13, and 1881 (44 & 
45 Viet c 08), b 2), and see title Court-., Vol IX , p 02 

(A) £5,000 per annum (Judicature Acts, 1873 (30 & 37 Viet c, 66), 
e 13, 1877 (40 & 41 Viet, c 9),ss 2,3, 1881 (44 it 45 Viet c 08),s 5, and 
1910(10 Kdw 7 & 1 (loo 5, c 12), s 1 (2), Appellate Imisdu-tion Act, 
1870 (39 & 40 Viet, c 59), r 18), and see title Contrs, Vol IX , p 62 

(l) £1,500 per annum (County Courts Act, 1888 (51 dvt 52 Viet c. 43), 
s. 23); and see title County Courts, Vol VIII, p 417 

(m) Namely, metropolitan police courts, duel mngisbate, £1,800, 
ordinary magistrates £1^500 (Metiopohtan Police Courts Act, 1839 (2 A- 3 
Viet e 71), s. 3 ; Metropolitan Police Magistrates Act, 1875 t38 & r 39 Viet 
c 3), s 1); stipendiary magistrate for Chatham and Sheer ness, £700 
(Chatham and Sheerness Stipendiary Magistrate Act, 1867 (30 is, 31 Viet 
c 63)); and see title Magistrates, Vol XIX , p 548 

(it) Namely, the Lord Justice Piesidcnt, £5,000, Lord Justice Clerk, 
£4,800: and ordinary judges, £3,000 ((.luminal Pioeednre (Scotland) Act, 
1887 (dO & 51 Viet o 35), s, 45 , Public Revenue and Consolidated Fund 
Charges Act, 1854 (17 & 18 Viet c 94), s 1, Sohod A , and see Judges’ 
Salaries (Scotland) Act, 1810 (50 (ieo 3, c 31), s 2 (now repealed); Court 
of Session Act, 1839 (2 & 3 Viet c 30)) 

(o) Namely, such salaries as the Treasuiy may think fit (Sbeull Courts 
(Scotland) Act, 1007 (7 Kdw 7. c 51), Public Revenue and Consolidated 
Fund Charges Act, 1854 (17 & 18 Viet c 94), s 1, Sched. A; Sheriff 
Courts (Scotland) Act, 1870 (39 & 40 Viet c 70), s. 53) 

(p) Sncli salaries as may he fixed by the Treasury (Titles to Land 
Consolidation (Scotland) Aet, 1868 (31 & 32 Viet e 101), ss 54,55) The 
pension of the Shenff of Chancery is to he subject to the same conditions 
and provisions as sheriffs of counties (ibid , s. 54) 

(a) £8,000 per annum (Lord Lieutenants’ and Lord Chancellors’ Salaries 
(Ireland) Act, 1832 (2 & 3 Will 4, c, 116), s l) 

(r) £5,000 per annum (Judicature Aet (Iiehind), 1877 (40 & 41 Vipt. 
e 57), s 18, Judicature (Iieland) Act, 1907 (7 Kdw 7, <> 44)) 

(a) £4,600 per annum (Judicature Act (belaud), 1877 (40 & 41 Viet 
c. 57\ s 18; Judicature (Ireland) (No. 2) Act, 1897 (60 & 01 Viet 
c. 66), k. 1). 

(i) £4,000 per annum (Judicature Act (Ireland), 1877 (40 & 41 Viet, 
o. 57), as, 17,18). 

(a) £4,000 per annum and £150 circuit allowance provisionally 
(ibid,, R. 18) , J 

• (it) £3,500 and £150 circuit allowance provisionally (ibid,). 
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members of the Laud Commission (c), and the chairmen of quarter Sect. i. 
sessions and recorders (d); (12) various miscellaneous Barries, Consolida- 
•char^es, and allowances, namely, augmentation of stipends to tioif Fund 
Scottish clergy (e) , allowances to school boards of certain paiishes Services, 
in Scotland (,/); compensations to libianes under the Copyright 
Act, 18:16 {g); salaries of the ecclesiastical establishment iu the 
West Indies (//); allowances and payments for expenses to inspoctoi s 
of anatomy in England and Ireland (i), certain saluucs formeily 
charged on the hereditary revenues of Scotland (l ); cluugos trans¬ 
ferred hom the land revenues of the Crown payable to the univer¬ 
sities or colleges of Oxford and Cambridge, cei tain precentors and 
ministers of Scottish chuiches, and various schools or persons (?); 
payments to Queen’s Colleges in Ireland (»t), and allowances to 
sundiy persons m Ireland( h); (13) payments to the Development 
and Road Impiovement Funds (o), and ceitam other miscellaneous* 
sei vices (/>) 

1603 The issues or transfeis of moneys required by the Paymaster- payment of 
General oi accounting officers (q) to malm the payments lor these chaiges. 

(c) Fust Judicial Commission?], £3,500 (Land Law (Iielund) Act, 1881 
(44 A: 45 Viet t 40), g 41) As to ihe other Commissioners, see ibid , s 46; 

Purcliaso oi Laud (Ireland) Act, 1891 (54 Ar 55 Viet c 48), a 28; Irish 
Land Act, 1903 (3 Edw 7, e 37), s 86, Land Commissioners (Ireland) 

Salaries Act, 1892 (55 Ai 56 Viet e 45), ss 2, 3 

(d) As to the Roeoidei oi Dublin (£2,400), sec County Olheersand Courts 
(Iieland) Act, 1877 (40 & 41 Viet c 5b), s 86(1), County ot Dublin Jurors’ 
and Voteis’ lb visum Act, 1884 (47 & 48 Viet c 35), s 4 Ab to recordeis 
of Coik and lleliast (£2,000), Cal way and Londondeiiy (£1,500), and all 
other chairmen of sessions, hoc County UlHeeis and Couits (Ireland) Act, 

J877 (40 Ar 41 Viet c 56). ss 81, 85. 86 

(e) See Temds Acts, 1810 (50 Geo 3 c 81), and 1824 (5 Geo 4, cc. 72. 90); 
stat (1823) 4 Geo 4, c 79 Public Revenue and Consolidated Fund 
Charges Act, 1854 (17 A IS Viet o 91) 

(/) Highland Schools Ad., 1S73 (3b Ar 37 Viet c 53), s 2, Sched 

(</) 6 Ar 7 Will 4. e 110, ss 2,3 

(h) See stat (1825) 6 Geo 4, c 88, stat (1826) 7 Geo 4, c 4, stat 
(1842) 5 A: 6 Viet e 4, West Indies (Salanes) Ae't, 1868 (31 & 52 Viet, 
c 120), ss 1, 3 

(i) Anatomy Aer, 1832 (2 Ar 3 Will 4, c. 75), s 6, and see title 
Medtcinje and Piiakmaoy, Vol XX , p 341 

(k) Lord Lieutenants and Lord Chancellors’ Salaries (Iieland) Act, 1832 
(2 6c 3 WiU 4, c 116) 

( l ) Crown Lands Act, 1866 (29 & 30 Viet e 62), s 15 (2) The charges 
oiigiually translated are given by Pailiamentary Paper (Commons) No 457 
of 1868, but many have since been, commuted For the present charges, see 
Finance Accounts of the United Kingdom, 1911-12 (Parliamentary Paper 
(Commons) No 169 ol 1912, p. 53) 

(m) TkoTieasmy may by wan ant dnect the lbsue by quarterly payment 
oi sums not exceeding £7,000 loi the stipends, evp< uses etc , of each ot the 
colleges established uiidei the Act (Queen’s Colleges (Ireland) Act, 1845 
(8 As 9 Viet c 66), s. 12) 

(n) Irish Charges Act, 1801 (41 Geo. 3, c 32), ss 1, 2 For the charges 
now payable, see Finance Accounts of the United Kingdom, 1911-12 
(Parliamentary Paper (Commons) No 169 ol 1912) 

(o) Development and Road Improvement Funds Act, 1909 (9 Edw. 7, 
c. 47), s. 2; Finance (J909-10) Act 1910 (10 Edw 7, e 8), s*90; Revenue 
Act, 1911 (1 & 2 Geo 5, c 2), s 18; and see pp. 762—764, post. 

(p) See Finance Accounts of the United Kingdom, 1911-12 (Parliamen¬ 
tary Paper (Commons) No 169 of 1912, p 67) 

(q) See pp. 764, 765, post. * % 
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charges are made on Treasury orders out of the credits granted by 
the Comptroller and Auditor-General (r) out of the Consolidated 
Fund («). 


Sect. 2.—Supply So vices. 

1604. The supply services consist of the public expenditure not 
included in the Consolidated Fund services or in capital expendi¬ 
ture authorised by special Acts This expondttute is voted annually 
by Parliament {t). It comprises the expenditure on the army, 
navy, ordnance factories, and civil services (u), and is met by 
appropuations m aid (a) or issues to the Paymaster-General or 
accounting officers (w) made upon Treasury orders out of the credits 
gi&nted by the Comptioiler and Auditor-General (.c). 


Sect 8.— Pensions and Superannuation Allouances. 

Sub-Sect 1 —Under Speaat A<ls 

1605. Pensions to persons who have been in the seivice of the 
Crown are granted either under some special Act of Parliament (?/), 
or under the general Superannuation Acts, 1834 -1909(a) (here¬ 
after, in this sub-section of the title, referred to as “ the Superannua¬ 
tion Acts ”). 

When granted under a special Act, the terms of the Act com¬ 
monly regulate the conditions upon which the pension is payable; 
but, when any superannuation allowance is not otherwise provided 
for by Parliament, it is charged upon and payable by the depart¬ 
ment in which the person receiving it has served (/>). 


(r) See p 541, ante 

(s) Exchequer and Audit Departments Act, 1866 (29 & 30 Viet, c 39), 
r 13 The lorm of ordfer is proscribed by Treasury Minute dated the 2nd 
March, 1867 , aDd see pp 541, 542, ante 

(t) See p 538, ante 

(») For detailed accounts of these services, see Finance Accounts ot the 
United Kingdom, 1911-12 (Parliamentary Paper (Commons) No 169 of 

(«) See note (p), p 537. ante 

(to) See p 766, post. 

(*) Exchequer and Audit Depaitments Act, 1866 (29 & 30 Viet c. 39), 
s 15 ; and see pp. 541, 542, ante , 

(y) As to pensions granted under special Acts of Parhament, see 
note (q), p. 744, ante , and, for political pensions, see title Constitu¬ 
tional Law, Vol VII, pp 29, 30, and for Civil List pensions, ibul., 
pp. 271—273 

(o) 4 & 5 Will. 4, c 24; 22 Viet c 26 , 47 A 48 Viet c 57 ; 50 & 51 
Viet e 67, 55 & 56 Viet c 40, 9 Edw 7, e 10 

(5) Superannuation Act, 1834 (4 & 5 Will 4, c 24), s 26 Provision 
is made in Class VI. of the Appropnation Act of each year for the sums 
P&y^ble m respect of superannuation allowances, see Finance Accounts of 
the United Kingdom, 1911-12 (Parliamentary Paper (Commons) No 169 
« 1912). pp 78, 79; the Appropriation Act, 1912 (2 & 3 Geo. 5, c. 7), 
Sched. B. Part 10; and see also titles Royal Forces (army, navy, and 
marine Bervicc pensions); County Courts, Vol VIII., pp 417, 423 
(pensions pf judges and other officers *of county courts). 
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Sub-Sect. 2.— Under the Superannuation Acte. Sect, 3. 

1606. The Superannuation Acts (c) apply only to persons who have ^dSmer 
been appointed to their offices directly by the Ciown, or who have animation 
entered upon them with a certificate fiom the Civil Service Com- Allowances, 
missioners (d). The Treasury may, how, or; by older or warrant — 
relieve any person from the disability due to want of a certificate (c). 

1607. The Hupeiannuation Acts (c) do not confer any right to a statutoiy 
pension or rating allowance or to compensation for past services (/); restrictions 
and the decision of the Treasury is final on any question arising in St^rMuua. 
any department of the public service as to the claim of a person non 

or class of persons to superannuation allowance (n). 

No superannuation allowance may be granted to any person Age limit, 
under sixty years of age, unloss upon a medical certificate to the 
satisfaction of the Tieasiuv that he is incapable from infirmity of 
mind or body of discharging the duties of Ins office, and that such 
infirmity is likely to be permanent (/j) 

Except m the case ot a head officer of a department, the full (Vrtifacateot 
super annuation is not to be granted to any person except on the efliuenty 
production of a certificate ot the head officer ot Ins department that 
he has served with diligence and fidelity (>). 

1608. The ordinary rate of superannuation allowance in the case' Hate* 0 f 

of persons who entered the service of the Ciown subsequent to the supeianmu- 
lfflh April, 1B59 (k), and before the 20th September, 1909, is as tl0n * 
follows (l ):—If the person has seived ten years and upwards, but 


(c) Bee note (a), p 748, ante . 

(d) Bupcraumi.il.ion Act, 1859 (22 Viet c 26), s 17 , and see Treasury 
Minute dated 14tli June, 1859. clause iv In whatever way the appoint¬ 
ment is made, any person employed in flic scivico ol the Grown holds Ins 
appointment durum the pk'.ssme ol (he Crown unless dine is any statutoiy 
piovision lo the lonfiaiy (7iV Tuffnell (1876), 3 Oh I) 164; Grant \ 
Secretary of State Jot India (L877), 2 0 P. D 445 , Slienion v Smith, [1895] 
A 0 229, P C , Dunn v 77,11896] 1 Q 15 liff, 0 A , Worthington v. 
Robmvon (1896), 75 L T 416, and Roe titles GoNsnriiTiONAL I .aw, 
Vol Vll, pp 271 et Mq , Public Authorities and Public Officii \ 
Vol XXJU.pp 314 H seq 

( e ) c'upeiannuation Act, 1884 (47 & 48 Viet e 67), s 2, and sec (ho 
Telephone Transfer Act. 1911 (1 & 2 Geo 5, c 2b), s 6, undei whnh (he 
transferred officers ot the National Telephone Go , Ltd, am, subject to 
ocitain conditions, to he regarded as permanent civil scivants to wlmm 
the Superannuation Acts apply (see note (a), and sec title Telegraphs 
and Telephones 

(jf) Superannuation Act, 1834 (4 & 5 Will 4, c 24), s 30; and see 
p 748, ante 

(q) Superannuation Acts, 1859 (22 Viet c 26), s 2, and 1887 (50 & 51 
Viet c 67), s 9, Coopci v 12 (1880), 14 Gh J> 311 
t (A) Superannuation Act, 1859 (22 Viet c 26), fi 10 Persons super¬ 
annuated under the age of sixty may be required to serve again xn any 
public office or situation for which tlieir previous pubhc services may 
render them eligible (ibid, s 11; and see Treasury Minute dated the 
10th December, 1892) 

(t) Superannuation Act, 1869 (22 Viet. c. 26), s. 8 . • 

(1c) The date ot the coming into force of the Superannuation Act, 1859 
(22 Viet, c 26) 

( l) The date of the coming into force of the Superannuation Act, 1909 
<9 Edw. 7, c. 10 ). But provision 18 made for the application, subject tp 
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less than eleven yeais, Icn-sixfcieths of the annual salary and 
emoluments of his office, it he has served eleven years and under 
twelve years, eleven-sixtieths, with a further addition of one-sixtieth 
in respect of each additional yeai of service, until tho completion 
of a period of service of forty years, when an annual allowance of 
forty-sixtieths may be granted. No addition is made m respect of 
any service beyond forty yeais (in). 

In the case of jieisons who entered tho service of the Crown 
since the 20th September, 1909, the iato of superannuation 
allowance is to bo calculated as if the word “eightieth” were 
substituted for “sixtieth” m the above scale. Provision is made 
for the fm tlici payment to anyone coming undei the new scale of 
an additional allowance by way of a lump sum equal to one-thirtieth 
oi the annual emoluments ul ins office multiplied by the number of 
completed yeais he has served, but not exceeding m any case one 
and a half times the amount of such salary and emoluments («). 

1609 . lu calculating the period served for superannuation, no 
period less than a whole year is regarded (o). 

The same period cannot be reckoned both for the purpose of 
superannuation allowance and also for the purpose oi naval or 
military non-elfective pay (p). 

1610 Superannuation allowance payable to any person is com¬ 
puted upon the average salary and emoluments enjoyed by him in 
tho thieo yeais prior to his retirement, unless he has been at tho 
time of lus retirement in the class from which he retires loi a 
period of three years, and has been on a regular scale of salary with 
increments of deiirnto amounts ticcnung at definite penodB(q) 


reseat 10118 made by tho Treasury, of the stale xutioduml by the Supei- 
anuuation Act, 1909(9Edw 7,c 10 ), to male avil savants who had outeied 
tho service pnor to the passing of 1 ho Art, and who at that date were 
undei sixty years of age (Supeiannuahon Ad, 1909 (9 Edw 7, c. 10), s 3). 

(m) Supeianimation Act, 1859 (22 Viol o ‘.'0), s 2 

(n) Supeiaunuation Aot, 1909 (9 Edvt 7, o 10), s 1 Where a civil 
servant retnes alter aitamiug the age ol sixty-live, the lump sura payable 
to him is ieduced by one-twentieth ot the whole sum lor each completed 
year he had served alien attaining that ago (ibid , s 1 (2)) Regulations 
have been made applying tho new scale to peisons who had entered the 
service pnor to the 20th Seplembei, 1909, and who dobiio to come under 
it These regulations require a ceitiiieate ot health in the piescnbed form 
from persons over the age of iiity-five years 

(o) Treasury Minute dated tho 14th June, 1859 ,1 3 

(p) Superannuation Act, 1887 (50TSr 51 Viet c 67), s 5 When a naval 
or military oJhoer drawing non-elfoctivo pay accepts any civil employment 
of profit under any public depaitmeut, ho may only do so on condition that 
no pension shall be granted to him in inspect of that employment which 
when added to his non-effective pay, shall exceed two-thirds of the emolu¬ 
ments of that employment ox £ 1,000 a year, wluchevcr may be the gi eater* 
(Tieasuiv Rules dated September, 1887, made under the Superannuation 
Act, 1887 (50 & 61 Yict c 67), s 6 ); and see, furthei, p 753, jmt. As to 
naval and military pay and pensions, see title Royal Forces 

(q) Supeianuuation Act, 1834 (4 & 5 Will. 4, c. £4), s. 12 , as interpreted 
by the Treasury Minute dated March, 1888. As to the power of the 
Tieasury to, decide as to the amount of a superannuation allowance, see 
Cooper v. E (1880), 14 Ch R 311; and see also Superannuation Act, 

, 1887 (60 & 61 Viet, e 67), s. 9. 
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1611 . Continuous and successive services in two or more public 
offices is reckoned as if the whole service had been in the officfi from 
whiph the person entitled to the pension ultimately retired (r). 

1612 . Where a person at the time he bocomes a civil servant 
within the meaning of the Superannuation Acts (,s) is serving the 
State in a temporary capacity, the Tiea&nry may direct that his 
service in that capacity may be reckoned for the purposes of the 
Superannuation Acts as service in the capacity of a civil servant (/). 

1613 The Ticasury may by order or warrant make special pro¬ 
vision for computing the superannuation payable to poisons holding 
professional or othei special offices {it) 

■ 

1614 The Treasury may giant a letning allowance to a ciyil 
servant lamoved from Ins office on the ground of Ins inability to 
discharge his duties with efficiency, although-lie would not bo 
entitled to an allowance under the Knpci aumution Acts («). 


(r) Superannuation Ael, 1802 (55 & 50 Viet c 40), s 1 . and s< o 'J icasury 
Rules dated the 20th July, 1892, framed under this piuvision “Public 
office ”js for the application of this rule defined as : “ Any ofliee or employ¬ 
ment, otlmr than olliee or employment m IDs Majesty's naval oi land fours, 
service in winch qualities lor the giant ol a supcummalion allowance oi 
gratuity, and the lemnneialion of which is paid out of • (a) the Consolidated 
Fund ol tho United Kingdom , or (b) monoj« provided by Parliament, 
or dealt vulli as appropriations m aid , or (e) tho revenue of India; or 
(d) the levmue of the isle, ol Man , oi (e) any fund winch, fiom its being 
administered by a public department, the Tieasmj may doteimmc to bo a 
public hind” ; and includes the oiheo,existing on the 27tli June, 1892, of 
any prison officer within the meaning of the Prisons Act, 1877 (40 & 41 
Viet c 21), the General Prisons (Ireland) Act, 1877 (40 6c 4J Viet c 49), 
and the Prisons (Scotland) Act, 1877 (40 & 41 Viet e 59) (Superannuation 
Act., 1892 (55 & 56 Viet e 40), 8 4), aud see title Prison’s, Vol XXIII , 
pp 211, 242 

(s) See note (a), p 748, mite That is, vvlicio lie bolds lu« appointment 
directly fiom the ('town, oi lias been admitted w’ltli a eeitiiieat 6 fiout the 
Civil Seivieo Commissioner (Superannuation Act, 1859 (22 Viet c 26), 
s 17). see note (J), p 749, ante 

(f) Superannuation Act, 1887 (50 & 51 Viet c 67), s 3 

(«) Superannuation Act, 1859 (22 Viet e 26), s 4 In pursuance of 
this power the Treasury have declared that, for tho purpose of computing 
the amount of tho letiiing allowance of holders of tho following offices, ail 
addition ol ten years shall he made to the penod actually served : Undei 
Secrelanes of State, Assistant Seeietary to the Treasury, counsel for 
drawing lulls, solicitois to public departments, police and stipendiary 
magistrates, chief eomimssioneis of police, medical officers attached to 
the Privy Council, Chairman oi Dnectors of Convict Prisons, Inspect oi- 
General for Ait, Director oi the National Gallery . and in the case of the 
holders of the following offices an addition of seven yeajs legal assistants 
at either the Ifoatd oi Tiade, Colonial Office, Poor Law Borrni, or any other 
'departments, directors of convict prisons, eommibsioiieis of police, 
professors and masteis of the Royal Military College and similar establish¬ 
ments, medical men giving their whole time to their service, inspectors oi 
mines, factories, coal-mines, anatomy, constabulary, prisons and reforma¬ 
tories, or poor law , aifd in the case of holders of the foliowing offices an 
addition of live years • government chaplains of convict prisons, inspectors 
of schools, or of art, tianslator at the Foreign Office (Treasury Minute, 
14th June, 1859) 

(a) Superannuation Act, 1887 (30 & 51 Viet. c. 67), s. 2 (1), , 
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1615 . No pension or other allowance may be received by anyone 
for nen-efifective services, civil or military, until he has subscribed 
a declaration in tho form and before one of the persons ptescribed 
by warrant of the Treasury (b). 

1616 . In the absence of express statutory provision, a pension 
may be assigned by the person to whom it is granted, unless the 
pension is in the nature of compensation granted on abolition of 
office (r), and the retiied official is liable to be recalled for duty (d) 

1617 . The Tieasury have power to commute any pension oi anv 
portion of any pension granted to (1) officers in His Majesty’s 
naval and land forces; and (2) persons who have held public civil 
offices, and to whom pensions have been gi anted m consequence of 
the abolition or reorganisation of tho dopaitmcnts to which they 
belonged (c). 

1618 . Where the lioldei of a pension in England or Ireland is 
convicted of treason or felony for which he has been sentenced to 
death or penal servitude, or any term of imprisonment with hard 
labour or exceeding twelve months, the pension is forthwith 
forfeited, unless tho holder leceives a tree pardon from His Majesty 
within two muntlis after tho conviction ( j ); and if a poison 


(?>) Appiopnation Act, 1912 (2 & 3 Oco 5, c 7), s 6 Wlieic payments 
aio made at more frequent inteivain than once a quaitei, the Tieasury 
may dispense with the production of more than one declaration in each 
(juaiU l (i bid ) 

(el As to this, sen title Public Authorities and Public Ofi icers, 
Vol XXIII , pp 352, 353 

{d) See, gpneiallv, titles Cjtostw in Action, Vol IV, pp 400-402, 
Execution, Vol XIV, pp 94, 121, 122 , Royal Policies Pensions 
£ianled to servants of the t’rown are frequently declared by statute to bo 
incapable of assignment, see, for instance, Naval and Manne Pay and 
Pensions Act, 1865 (28 & 29 Viet c 73), s 4, Customs Consolidation Act, 
1876 (39 & 40 Viet c 36), s 3, Army Act (44 & 15 Viet c 58), s 14] . 
Inland Polemic Regulation Act, 1890 (53 & 54 Viet e 21), g 9; and 
as to pensions gianted to retired incumbents under the Incumbents 
Resignation Act, 1871 (31 & 35 Viet c 44), s 10, see title Ecclesiastical 
Law, Vol XI , pp 630, 631 The prohibition against assignment does 
not apply lo a sum paid by way of commutation of a pension under llie 
Pensions Commutation Act, 1871 (34 X 35 Viet c. 36) (Crowe v Price 
(1889), 22 (J B 1> 429) As to tbe modification of the prohibition 
by the Bankruptcy Act, 1883 (46 & 47 Viet c 52), s 53, where the holder 
becomes bankiupt, see title Bankruptcy and Insolvency, Vol II, 
pp 190, 191 

(e) Pensions Commutation Act, 1871 (34 & 35 Viet, c 36); Pensions 
Commutation Act, 1882 (45 & 46 Viet c 44). Commutations take place 

11958 14718 

subject to the legulatious made by Treasury Cnculars —and 

/1 oi 

Tieasury Minute dated the 28th October, 1882, as amended by Treasury 
Regulation, dated December, 1883, compare titles Metropolis, Vol 
XX , pp 453 , 455 , Police, Vol XXII, p 512, and, as to a receiver's 
powois with regard to pensions, see title Receivers, pp, 368, 369, 
twfe. As to # compensation for abobtion ot *offiee, see title Public 
Authorities and Public Officers, Vol XXfll, pp 352, 363 

(J) Forfeiture Act, 1870 (33 & 34 Viet c. 23), s 2 . The Act does not 
apply to Scotland {ibid., e. 33), and see title Criminal Law and Pro* 
CEDUBE, Vol, IX , pp, 428, 429. • 
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superannuated under the age of sixty, and not having yet attained 
that age, declines when called upon to fill ary public officfe for 
•whieji his pievious public sei vices render him eligible, or declines 
or neglects to execute the duties of such office satisfactorily, he 
forfeits his right to the pension granted to lura (g). 

1619 . An officer who is on the half-pay or retired list, or who 
has commuted Ins non-effective pay or retired from the Imperial 
Forces with a giatuity, must obtain the consent of the Admiralty 
or the War Office bolote he accepts any civil employment of profit 
under the Government of any British possession or of any foreign 
state. If he fails to obtain such consent or continues to hold such 
employment after the consent is withdrawn, he is liable to have his 
non-effective pay suspended or reduced, or, if he has commuted 
such pay or retired with a gtutility, ho is liable to iepay to Hig 
Majesty the amount of the commutation or gratuity oi such portion 
of it as the Treasury mav direct (//). 

1620 The right of any person to superannuation is not lost by 
Ins being transferred to some other employment under the Crown (i). 

Shot. 4 — The National Debt. 

Sub-Hkui 1 —Constitution and Amount. 

1621 . The National Debt (A.) of the United Kingdom consists of 


(i/) Superannuation Act, 1859 (22 Viet c 26), s 11 

(h) ItulcR dated Scptombct, 1889, made by the Txeasuiy under the 
Superannuation Act, 1887 (50 & 51 Viet, c 67) s 6, and see, fuither, 
note(p), p 750 , ante 

(t) Superannuation Act, 1859 (22 Viet c. 26), s. 12 This applies also 
to person appointed to the position of development commissioner (see 
p 763, post) oi member of a Road Board (see p 764, post) with a salary, 
where such peison was at the time of his appointment a civil servant 
within the meaning of the Supeiannualion Acts, 1834 to 1909 (Develop¬ 
ment and Road Improvement Funds Act, 1910(10 Edw 7, c. 7), s 2). 
In the case ot continuous service in two or more'public offices the total 
soivire is to be reckoned, and the apportionment of superannuation allow¬ 
ance to he paid out of each lund or account is to be fixed m accordance 
with rules made by the Treasury (Superanimation Act, 1892 (55 & 56 Viet 
c 40), s 1) These rules are contained m the Treasury Minute dated 20tli 
.July, 1892 As to the case where two civil oflices under the Imperial 
Government are held by a person at the same time and the holder retires 
iiom one oi them while continuing to serve in the other, see Treasury 
Minute dated 7th December, 1886. 

(k) The National Debt in its present form had its ongm in a loan of 
£1,200,000 at 8 pei cent made to the Crown in 1691, on the security of the 
public lunds, the subscribes being incorporated as the Bank of England, 
under the Bank of England Act, 1694 (5 & 6 Will & Mar c 20); see Bank 
of England v Anderson (1837), 3 Bing (n c ) 589, per Tim At, CJ. r at 
p v 652 ; and. as to the Bank of England, see, further, title Bankers and 
Banking, Vol I, pp 570 et sea. Further borrowings during the course 
of the war with Fiance raised the amount of the debt to £14,522,925, at 
which figure it stood at the Peace of Ryswick m 1697 (Dowell’s History of 
Taxation and Taxes in England, Vol II, p 403) During the war of the 
Spanish Succession further increases were made; and in fc?08 the Bank 
advanced £400,000 to the Government, and at the same time the rate of 
interest on the debt due to the Bank was reduced to 6 percent, (slat. (1708) 
7 Anne, e, 7). In 1711 the unfunded obligations of the Government to 
the amount of £10,000,000 were converted into South Sea Stock, th^ 
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Revenue. 


hkot. 4. the Funded Debt, the Terminable Annuities, the Unfunded Debt, 
The and’certain capital liabilities incurred by the State m respect of 
Natidhai undertakings authorised by recent Acts of Parliament. There is,* 


Government undertaking to pay the company interest at 6 per cent. 
The war which concluded with the Peace ot Utrecht in 1714 added 
£21,483,098 to the Debt, winch at the close of the reign of Anne 
amounted to £36,175,460 (Dowell’s History of Taxation and Taxes in 
England, Yol II, p 43; Fenn on the Funds) In 1716 the Bank oi 
England made a lurlher advance of £2,500,000 to the Government at 5 per 
cent, and in the same yeai provision was made for a sinking fund by 
stat (1716) 3 Geo T, c. 7 (Finance Accounts of the United Kingdom, 
1911-12 (Paihamentary Paper (Commons), No 169 ol 1912, p 89)) 
In 1720 the Funded Debt was increased by the addition of the stock of the 
tfputh Sea Company, and in the billowing vear the Bank pm chased from 
the Exchequer wliat remained ot the stock loi £3,328,300, beating interest at 
V» percent per annum (stat (1721) 8 Geo I.c 21) At the close of the leign of 
George I, in 1727, the Debt amounted to £53,979,708, the meieaso being due 
to the charg'iig of the stock ol the South Sea Company to the Consolidated 
Fund Between 1727 and the outbioak ol war m 1739 ovei seven millions 
were paid off the Debt by the operation of the Sinking Fund Dining the 
course of the war many loans were eonfraeted. chiefly at 4 per cent, and 
when peace was made at Aix la Chapelle in J 74') the Di In, had been mexeased 
by £29,173,771 (Dowell’s Ihslon ol Ta\ation and Taxes, in England, Yol 11 , 
p 403) In 17461 lie last oi the advances made by the Bank on winch mteiest 
is still paid was made undci tbo Bank of England Act, 1715 (10 Geo 2, c 6) 
(seo Sir .John Sinclair’s Ilistoiy of the Public Rev enue. 3rd ed , I80t, p 21) 
In the meantime, in 1742, the interest on the Bank’s oiigmal capital now 
amounting to £3,200,000 had been reduced to 3 per cent {ibid , p 15) 
In 1749 a general reduction in the rate oi mteiest payable on tin whole ol 
the public debt was provided tor, all stock-holdeis wore to receive 4 per 
cent until the 25th Derombei, 1750; fiom that date the rate was to be 
31 pet cent up to the 25th Dciembei, 1757, afiei which the rate w r as to be 
3"pei cent The Seven Years’ war, wliicli ended with the Treaty of Pans 
m 1764, added £59,033,000 to the Debt (Dowell’s Ilistoiy of Taxation 
and Taxes in England. Vol II, p 403) Some payments off having 
been made in the mteival, the Debt amounted at the outbreak oi the 
Ameiican War m 1775 to £126,842,811 The boirowmgs due to this 
wai added £117,285,006 to the Debt (ibid ,, p 403), the total of winch in 
1786 reached £238,2^1,046 (Sir John Sinclair’s Ilistoiy ol the Public 
Revenue, 3rd ed , 1804, p 58) Dumig the Bevolutionary War with 
Fiance £504,889,452 was added to the Debt (Dowell’s Ilistoiy of 
Taxation and Taxes m England, Vol II, p 403) The loans, winch 
were at 3 per cent, were issued at a discount, and bonuses m 4 and 5 per 
cent stock, as well as terminable annuities, weie in some instances given 
to subscribers At the close of the war m 1815, the Debt, including the 
capital value of Terminable Annuities, amounted to about 900 millions 
The principal additions to the Debt since that date were 20 millions 
raised in 1835 6 as compensation to the owners of eufiancluscd slaves, 
30 millions raised to finance tbo Guinean War m 1854-6, and 162 
millions added m connection with the ncent wars in South Afnca and 
China. The 3 per cent Consolidated Stock, the reduced 3 pei cents and 
the new 3 per cents (for these stocks, see p 755, post) were by the 
National Debt (Conveision) Act, 1888 (51 & 52 Viol c 2), converted into 
a new stock bearing interest at 2$ per cent until 5th Apnl, 1903, arftl 
thereafter at 2J per cent, and redeemable on and after the 5th April, 1923, 
at pai on such notice, at such times, and in such amounts as Parliament 
may determine. An option to substitute a specified amount of stock for 
a rentcharge covenanted to be paid is not affected by the reduction .of 
the rale of interest (Northumberland (Buie) v. Percy, [1893] 1 Ch 298); 
and see National Debt (Conversion) Act, 1888 (51 & 52 Viet c. 2), ss. 21 
(1), 25 (2); Be Borough's Estate (1893), 31 L B Jr. 244; compare Be 
Eowell-Shephsrd, Churchill v. St GeoAje's Hospital, [1894] 3 Ch. 649 
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besides, a contingent liability in respect of loans guaranteed by the Skot - 4< 
British Government not at ptesenl involving anv charge on* the The 
•National Exchequer (l). On the other hand, the iState has certain National 

liquid* assets of ascei tainuhlo value (m), and has also claims in • 

respect ot advances made chiefly to 01 for colonial governments (n). 

1622- The Funded Debt is made up of • — Funded Debt, 

(1) The 2( pei cent Consols established by the National Debt 
(Conversion) Act. 1888 (o), and the National Debt Redemption Act, 

1889 (p). 'Ulus block cannot be l edeemed before the 5th Api li, 1928. 

(2) The 2', : pci cents, which weie created by the National 
Dobt (Conversion ot Stock) Act, 1881 (q), by winch certain stocks 
previously beaung mteiest at 8 per cent, were converted into 
others at a lower late 

(3) The new 21 per cents, created in 1853(0 on the conversion 
of the South Sea Stock, the new South Sea Annuities, and tho 3 
per cent. Annuities ciealed m 172(5 and 1751. Thb amount of this 
stock was furthei added to by the convulsion under the National 
Debt (Conversion of Stock) Act, 1881 (q), which eieated the 2] per 
cent stock (s) 

(4) Debts due to the Bank of England, representing advances 
made either diieetly to tho Exchequer or by the dehveiy up of 
Exchequer hills by the bank between tho date of its incoipoiation 


(l) The capital account of the National Debt was on tho 31st Match, 
1912, as iollows - 
I Funded Di.Br 

(a) 2} pet cent Consols . . . 554,676,828 

(1>) 2 1 per c,ents *. . . , 3 892,200 

(l) 21 per cents — row . 30,015,127 

(d) Debt due to 1 he Dank of England . 11,015,100 
(c) Debt duo to ilie Bank ot hehuid 630,709 


16 


3 

10 

3 

0 

a 


II Terminable An\ i mis Capital Values 

(a) Annuitn s ninlei (lie Acts reiened to in 

note (c), p 7,> b, jto4 » 

(b) Annuitiesundci (In* Vds lelcucd to m 

notes (d), (c), p 750, po4 

III Unfunded Debt 

(a) Tieasury Bills .... 

(b) Exchequei Bonds 

IV Other Capital Liabilities : 

Under tho Acts jetened to m note (t), p 756, 


15,025,284 .0 0 

18,019,105 0 0 

8 , 100,000 0 0 
25,000,000 0 0 

50,061,947 0 0 


Total gioss liabilities . . 718,406,427 12 0 


(Finance Accounts of the United Kingdom, 1911-12 (Parliamentary Paper 
(Commons), No 169 of 1912), pp 89—92) The contingent liability m 
respect ot guaranteed loans amounted to £206,853,874 10s lOd (ibid., 
pp 98, 99) 

(m) The estimated value of these on the 3lBt March, 1912, was 
£47,750,386 (tftid , p. 92) 

(«) The amount of the liabilities under this head was £4,550,779 15s, 
(ibid, pp 94—96). • » 

(o) 51 & 52 Viet c 2 ; see note (h), p 753, ante. 

(p) 52 & 53 Viet. o. 4. 

(?) 47 & 48 Viet, o 23 

(r) By stat (1863) 16 & 17 Viet c* 23 

(*) National Debt (Conversion of Stock) Act, 1884 (47 & 48 Viet o 23).* 
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in 1694(f) and the year 1746 (u). This debt is repayable at the 
option of the Government upon twelve months’ notice. 

(6) Debts due to the Bank of Ireland representing sums placed at * 
the disposal of the Government at various times from the foundation 
of the Bank in 1782 to the year 1821 (a). The debts due to both 
banks now bear inteiest at 2J per cent, per annum (b). 

1623 . The Terminable Annuities aie either:— 

(1) Annuities created under Acts passed in 1829, 1883, 1844, 
1853, 1864, 1882, and 1888(c); or (2) Annuities created by the 
National Debt and Local Loans Act, 1887 ( d ), and the Finance Act, 
1899 («). 

. 1624 . The Unfunded Debt is made up of: (1) Treasury Bills for 
Supply, and (2) Exchequer Bonds (/). The bills bear interest at 
various rates fixed by the Treasury; the bonds carry interest 
either at 2] or at 8 per cent per annum (<}). The 2'j per cent, bonds 
are repayable by annual drawings of £1,000,000 at par and expire on 
the 18th April, 1915. The 3 per cent bonds are repayable on the 
5th April, 1915 (h). 

1625 . The liabilities incurred by the State in the purchase of 
works or undertakings are represented by property or rights 
acquired by the State of the value of which no estimate is 
obtainable (i). 

(t) By the Bank of England Act, 1694 (5 & 6 Will & Mar c 20) 

(u) See Finance Accounts of the United Kingdom, 1911-12 (Parlia¬ 
mentary Paper (Commons), No 169 of 1912), p 89 

(a) Bank of Ireland Act, 1821 (1 & 2 Geo 4, c 72), Parliamentary 
Paper (Commons) No 169 of 1912, p 89 

(b) In 1892 the rate ot interest was reduced from 3 pei cent to 2$ per 
cent up to the 5th April, 1903, and thereafter to 2\ per cent (Bank Act, 
1892 (55 & 56 Viet c 48), s. 5) 

(c) Government Annuities Act, 1829 (10 Geo. 4, c 24), Savings Bank 
Acts, 1833 (3 Will 4, c 14), and 1844 (7 & 8 Viet c 83); Government 
Annuities Acts, 1853 (18 & 17 Viet c 45), 1864 (27 & 28 Viet c 43), and 
1882 (45 & 46 Viet, c 51); National Debt (Supplemental) Act, 1888 
(51 & 52 Viet o 15) 

(d) 50 & 51 Viet c 16 

(e) 62 & 63 Viet c 9 These consist of (a) savings bank annuities 
expiring in 1913, m lien of annuities expired 1901-2, (b) savings bank 
annuities expiring in 1924-5, in lieu of stock cancelled under the Finance 
Act, 1899 (62 & 63 Viet c 9); and (c) book debt annuities expiring in 
1924 m lieu of book debts cancelled under the Finance Act, 1899 (62 & 
63 Viet c 9) (Finance Accounts of,the United Kingdom, 1911-12 (Parlia¬ 
mentary Paper (Commons) No 169 of 1912), p 90) 

(f) See pp. 547, 548, ante 

(g) See Finance Accounts of the United Kingdom, 1911-12 (Parlia¬ 
mentary Paper (Commons) No. 169 of 1912), pp 90, 91 ; andpp. 547, 548, 
ante On the 31st March, 1912, there were Exchequer Bonds outstanding 
to the amount of four millions at 2$ per cent., and twenty-one millions at 

3 per cent. (Finance Accounts of the United Kingdom, 1911-12 (Parlia¬ 
mentary Paper (Commons) No. 169 of 1912), pp. 90, 91) 

(h) These were issued under the War Loan (Redemption) Act, 1910 
(10 Edw. 7, o* 2), to replace War Stock and Bonds paid off in the year 
ended 31st March, 1911. 

(i) Thesfe were incurred under the Telegraph Acts, 1892—1907 (55 & 56 
Viet. o. 69; 69 & 60 Viet. e. 40; 60 & 62 Viet. o. 33 ; 62 & 63 Viet c. 38 ; 

4 Edw. 7, e. 8; and 7 Edw. 7, c 0); ’’Uganda Railway Acts, 1896—1902 
(59 & 60 Viet. c. 38; 63 & 64 Viet. c. 11; 2 Edw. 7, c. 40 ); Public Offices 
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1626 . The guarantee of the British Government, extends in some Skot 4 . 
eases to both the principal and the interest, as iu the case of* the The 

* Transvaal Loans (£40,000,000) (k), and the Guaranteed Irish National 
Land Stock (ill, 185,6(52). while in other cases, such as the Local 
Loans 8 per cent. Stock (.£71,058,813), the Guaranteed 2| per cent. Guarantee 
Irish Land Stock (£53,319,974), and the Guaranteed 8 per cent, m respect of 
Irish Land Stock (ill,966,124), the inteiest only is guaranteed Ioam 
by the State (/). In all cases thore is some primary security for 
the loan. 

*♦1 

1627 . In addition to those thme are certain noiniual liabilities in Nominal 
respect of moneys due to suitors iu the courts and appiopnated by 
authority of Paihament, unclaimed dividends at the banks paid 

into the Exchequer, unclaimed annuities and prizes (w). The 
State may also be called upon to make good out of the Consolidated 
Fund any amount by which the funds held by the National Debt 
Commissioners may piove insufficient to meet the claims of 
depositors in the Post Office SavingB Bank or of the trustees of 
trustee savings banks and fi londly societies (n) 

1628 . The account of the stocks forming the National Debt is Stock 
kept by the Bank of England (o); and the Bank is to continue a acconIlts * 
corporation for that purpose until all stock is duly redeemed by Act 

of Parliament (p). 

1629 . Books are kept by the Bank in which all transfers of stock Transfer 
are recorded, a separate legister being kept of stock transferable books 
by deed (</). 

(Acquisition of Site) Act, 1895 ’Session 2 (59 Viet c. 5 ); Public Offices 
(Whitehall) Bile Act, 1897 (60 h 61 Viet c 27 ); Royal Niger Company 
\ct, 1899 (62 & 63 Viet c 43); Naval Works Acts, 1895—1905 (58 & 59 
Viet c 35, 59 L 60 Viet e o , 5 Edw 7, c. 20); Military Works Acts, 

1897 to 1903 (60 & 01 Viet c 7 , 62 & 63 Viet o 41 ; 1 Edw 7, c 40 ; 3 
Edw. 7, o 29); Land Registry (Now Buildings) Act, 1900 (63 & 64 Viet, 
c 19); Pacific Fable Ac*, 1901 (1 Edw 7, c 31); Public Oflkes Site 
(Dublin) Act, 1903 (3 Edw 7, c 16), Public Buildings Expenses Act, 1903 
("Edw 7, c 41), Ouuard Agreement (Money) Act, 1904 (4 Edw 7, c 22); 
and the Telephone Transfei Act, 1911 (1 & 2 Geo 5, c 26) (Finance Accounts 
ot the United Kingdom, 1911*12 (Parliamentary Paper (Commons) No 169 
ol 1912), p 92). 

(Jfc) This is secured on the revenues of the colony, and its repayment 
piovidcd for by a sinking fund {ibid , pp 98, 99) 

(i) Ibid 

(m) The moneys due to suitors and unclaimed have been paid over 
to the National Debt Commissioners under Acts passed from time to time, 
but chiefly under the Courts of Justice (Salaries and Funds) Act, 1869 
(32&33 Viet, c 91), and the Finance Act, 1904 (4 Edw 7, c. 7), s 10; 
and see p. 760, post 

(n) See titles Bankers and Banking, Vol I, pp. 576, 579; Friendly j 

Societies, Vol XV, pp 167, 168. 

(o) Or at the Bonk of Iieland in the case of Irish stockholders (National 
Debt Act, 1870 (33 & 34 Viet c 71), s 13). For payment made to the 
Banks for their services in connection with the accounts, see p, 648, ante. 

(p) National Debt Act,*1870 (33 & 34 Viet c 71), s 72 % 

(q) Ibid , s. 22, as amended by the Finance Act, 1911 (1 & 2 Geo 5, 

c. 48), 8. 17. Primd fame a transfer allowed by the Bank is valid, and , 
if it takes place bond fide and for value the Bank is estopped from 
saying it is invalid (Bank of England v. Cutler, [1908] 2 K, 208, C. A.). • 
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The transfer of stock other than stock registered as transferable 
b> dfeod is effected by the signature of the transfcieo in the book 
attested by two witnesses, and, except wheie otherwise proyided ' 
for by Parliament, no otinn mode of transfer is good (r). The 
conditions undor which any slock mav he registeied as transferable 
by deed and the manner in winch a transfer of such stock may take 
place aie provided for by regulations made by the Bank with the 
concunoiico of the Tieasury (s) 

The Bank may require evidence of title before allowing a 
transfer ( l ). Tt must require the production of piobate or letteis of 
administration before pacing over the stock of a deceased 
stockholder to his executoi or administrator (it). 

No stamp duty is payable in respect ol any deed of transfer of 
stock (r) 

Where stock is so transferred, it is the duty of the Bank 
immediately after the transfer to rocoid m a list kept toi the 
purpose the name and description of the person in whose name the 
stock btood in its books befoie the turns ter, with the paiticulais ot 
the amount tiausfened lasts so made out are to be open to 
inspection duimg the usual business hours(<0 

1630 . When the Ti easury imprest foi tin* p n merit has been issued, 
the Bank must pay out of the Consolidated Bund dividends due to 
the persons appearing from its hooks to bo entitled to the smelt (/>). 

1631 . All stock on which no dividend is claimed foi ten years 
hetoie the last day on winch a dividend becomes payable, and ms 
bang stock the payment ot dividends on winch has been lestuuned 


(r) National Debt Vet, 1870 (3.1 & 34 Vut e 71), fi 22 , and see Oldham 
Corpoiatwn v Haul of England, [1904] 2 (’ll 116, (’ A , loi an liislame of a 
transfer by dueet operation of an Act ol Parliament If a stockholder 
re I uses to sign, the court will nominate a person to cany out tho transfer 
(Savage t Notion, [19081 1 (’ll 290) The stork ve^ts on lianstci bet ore 
acceptance by the tiarsleiee (II \ (lade (17%), 2 Leach, 732) 

(a) Finance Act, 15)11 (1 A 2 Goo 5, c 48), t 17 (I); and see Tioa-my 
Begulatious dated tho 3rd August, 15)12 (rtat E & O , 1912, No 1192) 

(l) National Debt Act, 1870 (33 A 34 Yn l o 71), s 18 
(u) Ibid , s 17 The Bank may then Iraiisiei to the executor or adminis¬ 
trator notwithstanding any spec die bequest ot the stock (ibid , s 23) As 
to the effect ot a re-transler ot sto< k on the faith of the piobate ot a loiged 
will, see Ex paile Jollifje (1845), 8 Beav 168 The Bank may now bo 
compelled to transfer stock into the joint names ot a corporation and an 
individual (National Debt (Stockholders Itohel) Act, 1892 (55 & 56 Viet 
e 39), s 6) For the general rule of law m such eases, see Law Guarantee 
and Tutbl Societg v Bank of England (Governor & Go ) (1890), 24 Q B D 
406 On a bequest ot stock to the Government “in exoneration ot tho 
National Debt,” it will be transferred to such person as the Ciown under 
the Bign Mauual may appoint ( Newland v A -G (1809), 3 Mei 684). ® 

fr) Finance Act, 1911 (1 & 2 Geo 5, c 18), s 17 (2); see p 721, ante 

(а) National Debt Act, 1870 (33 & 34 Viet, c 71), s 52 They are only 
opeu tu pm sons who can show a bond fide interest (R v Bank of England 
(Govemoi, dc) # [1891] 1 Q B 785). 

(б) National Debt Act, 1870 (33 & 34 Viet c. 71), e 15 The Banks of 

England and Ireland may with the concurrence of the Treasury make 
regulations for the payment, of dividends (National Debt Act, 1889 (52 & 53 
Viet. c. 6), 8. 4). * 
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by the court, must be transferred in the books of the JUnk to 
^the National Debt Commissioners (c). 

1632 . Any person legally entitled may apply to the court for an 
order re-transferring stock with the dividends upon it ((f) which had 
been transfened to the National Debt Commissioners (e). 

Where proceedings for this purpose aro taken the Attorney- 
General represents the Ciown both as patent pat t up and in its 
capacity as beneficialy(/) 

In the absence of special circumstances, tin* taxed costs of the 
Attorney-General and the National Debt Commissioneis aie directed 
to be paid out of the fund roeoveied in an action for the 10 -transfer 
of stock ((/). 
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Suh-Sj (I 2 — IMiutum 

1633 The ieduction of the National Debt is elicited paitly How effected 
(1) by the allocation to that object of certain receipts in the nature 
of capital (/d, but mainly t‘2)by the appropuation of certain annual 


(<) National Debt A. t, 1870 (33 «r 34 Vu-t v 71). h 51 

((/) Hut not any actunmlations (He Ashrnrad’s Tilths (1872), 8 t’h App. 

113) 

(t) National DeM, Act, lS70 (31 A 34 Viet c 71), s 55 On an applica¬ 
tion for a ru-ti.mslci ol slink ti.msfoired to the ('ommissionois toi the 
reduction ol the National Debt, it is sufficient to prove a legal Inle only 
(lie Biqq (1835), 1 } A (’ ( ex ) 215) As to the eudonce necessary m 
support oi such ])iool, see llowaul v Kay (1837), 4- Dicw 151 , and ’title 
Evidence, Vol XIII p 502 The lianslei will not be made to tbe 
benelieiaiy (Hr path Jameson (Mary) (1875), L H 10 Eq 430), and a 
ir-tr.uisier oi stmk cannot bo made noi lnqiimes decided as to the 
bonefuj.il owner in llio absence*of the legal owner (lie \shmead's Tntsh 
(1872), 8 ('ll App 113) As to the terns upon winch a transfer of stock 
and dividends mto coait will be made, see Re National Debt Act, 1870, 

Ex paite Byrne, [1897] l I R 01 

(/) L awriuce v Mamie (185!)), 1 Diew 472 In an adion by three out 
ol lour beneliciaiies tor ie ti.ui-.loi, the fouiili beneficiary is a necessary 
party (Rant v J’caeork (IMS), 0 Ilaie, 361) Whether or no upon an 
action for ie-tianster the couit will older an inquiry .is to the beiiMicianes 
depends on the cucunutniiees of each case , see Ex paile Gillelt, Ex, paste 
Baron (1818), 3 Madd 28 , Ex pin ie Larell (1820), 2 Jae & W 397 ; Ex 
paste Rani (1837), 3 My & Oi 25, Re liishlon and Crockett (1858), 27 
L J (on ) 108, lie 31 ohm/ (1860), 3 L T 4G5 (inquiry (Incited), Ex 
parte NiehoU (1823), 'J oin A It 119, Re Army (1830), 1 Rush & M 356; 
Ex paite Boult, (1859). 5 dm (n r ) 951 (inquiry not directed) Judgment 
may be given oidenng a ie-ti ansfer to the survivor of two registered holders 
without icquiring the conemrence of the beneficiaries (Re, Aehland's 
Trusts (1872), 26 L T 418) 

(q) Ex parte Maslm (1821), Jac 55, Re Holland (1844), 1 Fh 379; Re 
Aehland's Trusts, supra 

(ft) Money received on account of the China Indemnity (Finance Act, 
1906 (6 Edw 7, c 8)), Suez Canal shares drawn for iepa\ment (Finance 
£ct, 1898 (61 A 62 Viet e 10)), composition ol stamp duties on transfers 
of stocks and annuities (Stamp Act, 1891 (54 & 55 Viei c 39), s 114 , and 
see p 720, ante), donations and bequests (National Debt It eduction Act. 
1866 (29 & 30 Viet e 11), s 6), forieited deposits in post office and trustee 
savings bankB (Savings Bank Act, 1891 (54 & 55 Viet c 21), s 12, and 
see title Bankers and Nanking, Vol I, p. 676), foreshotfe rights (Crown 
Lands Act, 1806 (29 & 30 Viet c 62), s. 13, and see title. Constitu¬ 
tional Law, Vol VII, p 145), repayments of advances for commutation 
of superannuation allowances to pngon officers (Revenue, Friendly Societies , 
and National Debt Act, 1882 (45 & 46 Viet, c 72), s 22), surplus land t^x 
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balances known respectively as the New and the Old Sinking 
Funds. 

The former consists of such portion of the annual sum fixed as ' 
the charge for the National Debt as is not required m any financial 
year for the annual charges which are made payable out of that 
sum (i). The latter consists of the surplus, if any, of income over 
expenditure, excluding expenditure out of loans authorised by any 
Act other than the annual Appropriation Act, during any financial 
) ear (k). 

1634 . Moneys available for the reduction of the Debt out of the 
New Sinking Fund are issued fiom time to time to the National 
Debt Coimnissionois(Z), and must be applied by them within six 
months of the date of issue in purchasing, ledeeimng, or paying off 
Either annuities charged on tho Consolidated Fund, Exchequer 
Bonds or Bills or.Treasuiy Bills, or any other fonu of debt for which 
the fund is specifically made available (m), but not in repayment of 
any advances made by the Banks of England and Ii eland under the 
Exchequer and Audit Departments Act, 18I>(> in), s. 12, or anv 
loan boi rowed on the credit of any sum which the Treasury is 
authorised to issue out of the Consolidated Fund towards making 
good tho supplies granted to Ilis Majesty (o) 

The sum available out of the Old Sinking Fund must,be issued 
during the financial year next after that from which it i*s derived, 
and applied to the same purposes as the New Sinking Fund, with 
the addition that it may be applied to the repayment of advances 
under the Exchequer and Audit Departments Act, 1866 («), but 
subject to the above-mentioned limitation as regaids loans (p). 


(Taxes Management Act, 1880 (43 & 44 Viet, c 19), s 114), redemption of 
land tax (Land Tax Redemption Act, 1813 (53 Geo 3, c 123), s 13, see 
title Land Tax, Yol XVIII, pp 321 et eeq.), Sinking Fund annuity 
(National Debt (Conversion of Stock) Act, 1884 (47 & 48 Viet c 23), s 3) 

( t ) Sinking Fund Act, 1875 (38 & 39 Viet c 45), s 3 The annual 
charges on the fund, which is now fixed at £24,500,000 by tho Finance Ad, 
1910 (10 Edw. 7 & 1 Geo. 5, c. 35), aie set out in the Sinking Fund Act, 
1875 (38 & 39 Viet c 45), s 2, and consist of ceitain annuities and interest, 
a sum aheady appiopiuted by the National Debt Act, 1870 (33 & 34 Viet 
c 71), towards leducmg the Debt, and the charges payable to the Banks 
of England and Ireland ior the management of the Debt 

(/t) Sinking Fund Act, 1876 (38 & 39 Yict c 45), ss. 4, 5 In timos of 
emergency the opeiation of this enactment is sometimes temporarily 
suspended by Parliament and the money devoted to other purposes 
see, e g , Finance Act, 1900 (63 & 64 Viet, c 7), s 10 

(l) The Commissioners aie the Speaker of the Iloubo of Commons, the 
Chancellor of the Exchequer, the Mastei of the Rolls, the Deputy Governor 
of the Bank of England, and the Lord Chief Justice of England (National 
Debt Reduction Act, 1780 (20 Geo 3, c. 31), s 14, as varied by the Life 
Annuities Act, 1808 (48 Geo 3, b. 142), s 32; the Judicature Act, 1881 
(44 & 45 Viet c. 68), s 25 ; and the Court of Chancery (Funds) Act, 1872 
(35 &i 30 Viet c 44), s 4). 

(m) As to these forms of debt, see pp 547, 648, ante. 

(n) 29 & 30 ¥ict. c. 39, s. 12; and see p. 541, Ante 

(o) Sinking Fund Act, 1875 (38 & 39 Viet, c 45), ss 3,10, as extended by 
the Treasufy Bills Act, 1877 (40 & 41 Viet e. 2), s 7. 

(p) 3inking Fund Act, 1875 (38 & 39 Viet. c. 45), ss. 5, 10; Treasury 

Bilk lot, 1877 (40 & 41 Viet. e. 2), s *7. ? 
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Sect. 5. —Payment a to Local Ta ration A > counts. 

• 

r> 1635 Payments are made from the Exchequer in each year to 
the Local Taxation Accounts in relief of local taxation in England, 
Scotland and Ireland as follows — 

(1) The proceeds of the additional duties of customs and excise 
of 3d. the barrel on beer and 6 d. the proof gallon on spirits imposed 
by the Customs and Inland Revenue Act, 1890 (q). The sum thus 
payable is to be taken to be, until Parliament shall determine to 
the conti ary, the proceeds of those surtaxes in the financial year 
ending the 31st March, 1912 (?). 

(2) A sum equal to the proceeds of the duties on licences for the 

sale of intoxicating liquois throughout the United Kingdom, and on 
carriage licences m Scotland in the financial vent ending the 31st 
March, 1909 (s). » 

(3) The pioceeds of the duties on the local taxation licences 
collected by the councils of the counties and coilnty boroughs in 
England and Wales (t), and in Ireland, and of those duties collected 
in Scotland by the Commissioners of Customs and Excise (it). 

(4) The estato duties grant, consisting of one-half the net proceeds 
of the probate (and inventory) duty and account duty (v), 1^ per 


Sect. 5. 

Payments 
to Local 
Taxation 
Accounts. 

Payment 

from 

Exchequer 
m relief of 
local taxation 


( q ) 53 & 54 Viet c. 8, s 7. As to the relations between local authorities 
and the Exchequer, see, turther, title Local Government, Vol. XIX., 
pp. 350 et teg 

{r) Finance Act, 1907(7 Edw 7, e. 13), s 17, as amended by the Revenue 
Act, 1911 (1 & 2 Geo 5, c 2, s 17(1)) The total sum issued out of the 
Exchequer undor this head m the year ended the 31st March, 1912, was 
111,384,075 3s 9d. (Finance Accounts ot the United Kingdom, 1911-12 
(Parliamentary Paper (Commons), No. 169 of 1912), p. 42) This amount 
is distributed between the local taxation accounts of the three kingdoms in 
the proportions ot 80 pox cent to England, 11 percent to Scotland, and 
Opet cent to Iieland lespeotively (Customs and Inland Bevenue Act, 1890 
(53 & 54 Viet c. 8), s 7, applying the Local Government Act, 1888 (51 
lV 52 Viet e 41), s 21, and the Piobate Duties (Ireland) Act, 1888 (51 & 52 
Viet c 60), s 1 

(s) Finance Act, 1907 (7 Edw 7, c 13). s 17 , "Finance (1909-T0) Act, 
1910 (10 Edw 7, c. 8), s. 88 (1), (2), as amended by the Bevenue Act, 1911 
(1 & 2 Geo. % c 2), s 17 (2) Those revenues, although assigned to the 
ndief of local taxation, are still collected by the Uoramissioncis of Customs 
and Excise (Local Government Act, 1888 (51 & 52 Viet e 41), Soiled I ) 
The sum issued out of the Exchequer under this head in the year ended the 
31st March, 1912, was £2,226,163 14s fid. (Finance Accounts ot the United 
Kingdom, 191 l-12(Parhamentary Paper (Commons), No 169of 1912),p. 42). 

(f) As to these, see p. 684, ante , and see title Local Government, 
Vol XIX, p 351 

(«) Finance Act, 1907 (7 Edw. 7, c. 13), s 17; Bevenue Act, 1911 
(1 & 2 Geo 5, c. 2) The proceeds of the duties are the amounts collected 
within the year whenever they may have been assessed ( Beaufort {Duke) 
v. Income Tax Commissioners (1912), 28 T L It 301). The only one 
these licences levied in Ireland is (hat for motor cars (Finance (1909-10) 
Act, 1910 (10 Edw. 7, c. 8), s 89) The sum issued out of the Exchequer 
lor the year ended the 31st March, 1912, was £473,983 8s 8d. (Finance 
Accounts of the United Kingdom, 1911-12 (Parliamentary Paper (Com¬ 
mons), No. 169 ot 1912), p 42) The surplus remaining from the carnage 
licence duties after deducting the cost of collection and the sum payable 
to the local taxation account is paid to the Boad Improvement Fund 
(Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 90, as amended by the 
Revenue Act, 1911 (1 & 2 Geo. 5, c„ 2), s. 18) ; and see p. 763, post 
(v) Local Government Act, 1888 (61 & 52 Viot. e. 41), s. 21; Probatp 
Duties (Ireland) Act, 1888 (51 & 52 Viet. c. 60), s. 1, 
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cent, of the net capital value of the free personalty (situated in the 
United Kingdom) on which probate and inventory duty would have 
been paid ll the estate duty had not been imposed (w), and sqch a' 
further sum payable out of the estate duty upon all personalty, free 
or settled, and whethei situated in the United Kingdom or not, as 
represents half the rates levied on agricultural land and remitted 
under the Agricultural Rates Act, 181Mi(.i), together with a further 
eleven-eightieths of snch sum to be applied in aid of the rates on 
agricultural land in Scotland under the Agricultural Rates, Congested 
Uistucts, and Ruigh Land Tax Relief (Scotland) Act, 189(5 (y). 

(5) Other sums amounting m the aggregate approximately to 
£1,000,000 are paid out of the Exchequer under the Local Govern¬ 
ment (Ireland) Act, 1898 (c), the Land Puiehase (Ireland) Act, 

J8591 (a), the Local Taxation Account (Scotland) Act, 1898 (&), tho 
Finance Act, 1908(c), and the Finance (1909-10) Act, 1910(d). 

Provision is also made for the payment out of the Consolidated 
Fund for the benefit ot local authorities, subject to i emulations 
made by the Treasuiy, of half tbo proceeds ot the duties on land 
values, including mineral rights duties ( e ). 

Sect. 6 .—-Payments to the Development and Road Improvement 

Funds. 

Sub-Sect 1 —Da dojunent Fund 

1636. A fixed sum of £500,000 i& payable out of the Con¬ 
solidated Fund to the Development Fund m each financial year up 
to and including the year ending the Hist March, 1915, for the 

(«’) Finance Act, 1801 (57 A 58 Viet e $0), s 19 The sum issued out of 
the Exchequei m respect el tin so last two heads amounted in the year 
ended the ,‘tlst, Jlareh, 1912, to 1,3,0.38,081 5s 3 d It includes tho amount 
granted by the Tithe Konirliaigc; (Rates) Act, 1899 (f>2 A, 63 Viet c. 17), 
b 1, in aid ot rates payable by owners of tithe rentchaige attached to 
benefices in England (Finance Ae<omits of the United Kingdom, 1911-12 
(Parliamentary l’apei (Commons), No 169 of 1912), p 42) , and see titles 
Eutesiastical Law, Vol N1, p 750; Estatp and Ojiiek Heath 
Duties, Vo! XIII, pp 199, 200. 

(r) 59 & 60 Viet, c 16 

(y) 59 & 60 Viet t 37, s 3 As legaids England, the sums falling to be 
paid m relief of the ratts are determined by the Local Government Hoaid 
(Agricultural Rates) Act, 1896 (59 & 60 Viet, c 16), s 4), eleven-eightieths 
of the total sums thus found aie allotted to Scotland (Agncultural Rates, 
Congested Districts, and Buigh Land Tax Relict (Scotland) Act, 1896 
(59 A 60 Viet c 37)) The total amount issued From lhe Exchequei in the 
financial year ended the 31st Maicli, 1912, m lelief of rates under tho 
Agricultural Rates Acts was 11,507,726 16 a 9 d (Finance Accounts of 
the United Kingdom, 19J1-12 (Parliamentary Paper (Commons). No. 169 
of 1912), p. 42)). The rebel to rates does not extend to lieland (Local 
Government (Ireland) Act, 1898 (61 & 62 Viet. c. 37), s 48). 

(*) 61 & 62 Viol. c. 37, SB. 48, 58 (1) (b). • 

(а) 54 & 55 Viet. c. 48, 6. 5. 

(б) 61 & 62 Viet. e. 56, s. 1. 

(c) 8 Edw. 7, c 16, s 6 (3). 

(d) 10 Edw .!, c. 8, s. 89 (2); Finance Accounts*of the United Kingdom, 
1911-12 (Parliamentary Paper (Commons), No. 169 of 1912), p, 42. 

(«) Finafice (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 91. No payments 
have yet been made under this head (Finance Accounts of the United 
Kingdom, 1911-12 (Parliamentary Prfpers (Commons), No 201 of 1911 
(fto. 169 of 1912)). 
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purpose of promoting certain objects specified by statute (/). 
Advances are made irom this fund and accounts are transmitted 
annually to the Comptroller and Auditor-General ( 7 ) by the 
Development Commissioners constituted under the Act 111 accord¬ 
ance with regulations made by the Treasury (h). 

Sub-Sect. 2 — Road /m/mu cment Fund. 

1637 . There is paid out of the Consolidated Fund m each year to 
the credit of the Road Improvement Fund the amount of the net 
proceeds of the duties on motor spirit and on carnage licences ( 1 ). 

1638 In the case of both duties a deduction is first made of such 
sums as arc certified by the Commissioners to be the cost of 
collecting them : and in the case of the duties on cai nage licences 
there is a further deduction made of am sum which is payable to £ 
local taxation account m inspect of them (/.) 01 to any council in 
respect of any deficiency in the pmceods of the duties (j). 

1639 The pa\ inputs from the Exchequer are made to the credit 
of a Road Improvement Fund Account at the Rank ot England in 
such instalments and at such times as the Tieusuiy determines (m). 

(f) Development and Ihud Inipiovemcnt Funds Act. WOO (9 Edw 7, 
c. 47), as I (1), 2 The oh|cets stand m the Act are — 

Aiding aud developing agncullure and nual mdustiies by pioinotiiig 
sciontibc rescan h, instinctnm and cxpcimieuts in the science, methods and 
practice of ugucultiue (imludmg the piovision ot iarm-institutes), the 
organisation ot co-operation, iustiue<ion 111 marketing pioduee, and the 
extension ni the piovision oi small biddings , and by the adoption ot any 
othei means which appeal calculated to develop agnculUue and mral 
mdustnes, . 

Foiestiv (including (1) the eoiidnetmg ot inquiries, expeiimenfs, and 
icseauli for the pm pi. e oi pnunotmg loiestiy and the teaching of methods 
of afloiestatum ; (2) tin pirn base and ]datitiug of land lound aftoi inquiry 
to bo suitable for alloiestatum), 

The icclamation and dtamage of land , 

The general improvement ot rural liansport, including the making of 
light railways hut, not including the constlueUbn or improvement of 
roads; 

The construction and inipiovemcnt of harbours ; 

The construction and improvement of inland navigations; 

The development and improvement of fisheries; and ior any other 
purpose calculated to promote tho economic development of the United 
Kingdom (i bid s 1). 

“AgncuKivrc and rural industrur ’ includes ngucultuie, horticulture, 
dairying, the breeding ot homes, cuttle, and other live slock aud poultry, 
tho cultivation and pieparation ol flax, the cultivation and manufacture of 
tobacco, and any mdustnes immediately connected with and subncrvreut to 
any of these matters (ibid , s. 6) 

(g) See p .">42, ante 

(h) Development and Road Improvement Funds Act, 1909 (‘1 F.dw 7, 
6. 47), ss. 2, 3 , Stat. B & 0,1910, p 75 

(i) Finance (1909-10) Act, 1910 (10 F.dw 7, r 8), b 90, as amended by 
tho Revenuo Act, 1911 (I & 2 Geo. 5, c. 2), s 18 (3); see pp. 597, 620,689, 
ante , and see title IIighwats, Streets, and Bridges, Vol. XVI., pp. 28,29 

(A.) See p. 685, ante 

(l ) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), b 90. as Amended by the 

Revenue Act, 1911 (1 & 2 Geo. 6, c. 2), ss. 17,18 , see pp 684, note(n), 761, 
ante * 

(m) Regulations dated the 8th June, 1910, made by the Treasuiy under 
the Development and Road Improvement Funds Act, 1909 (9 Edw. 7, 
e. 47), s. 12, and tho Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 90.* 
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This account is drawn upon by the Road Board established by the 
Development and Road Improvement Funds Act, 1909 («), who may t 
make payments out of it in the manner directed by the Treasury (o). 

1640 . Accounts of the receipts and expenditure of the fund are 
rendered monthly to the Comptroller and Auditor-General ( p ), and 
an annual account is sent to him not later than six months from the 
close of the year to which it relates (q). 

Sect. 7 .—Payments to Local Education Authorities. 

1641 . Grants are also made from the Exchequer of subventions 
to local education authorities under various heads (?) These are 
paid out of the sums voted annually for the Supply Services under 
tile head of “Education, Science and Art ” (s) 

4 

J3kct. 8 .—The Pitymaster-General 

1642 . The Paymaster-General, upon whom with the various 
principal accountants and sub-accountants (t) devolves the duly of 
making the actual disbiusemeuts of the public months authorised 
by the Treasury (a), is appointed by royal warrant, and holds office 
during the pleasure of the Crown (6) lie is i equned to take the 
oath of allegiance (c) 

Under the practice at piesent lecoemsed the Paymaster-General 
is an unsalailed member of the Mniiotiy, and letiies fiom office 
upon a change of Government (d). His peisonal duties are merely 
nominal, the woik being attended to by a permanent Assistant 
Paymastei-General and a department legulated by the Treasury (e). 

Tho office of l'aymaster-Geneial is not to be deemed a new office 
of piofifc within the meaning of the Succession to the Crown Act, 

(n) 9 Edw 7, c. 47, s 7. 

(o) Regulations dated the 8th June, 1910, r 4 

(p) See p 541, ante 

(q) Regulations dated the 8th June, 1910, u. 6, 7. The sums issued from 
tho Exchequer to the credit of the fund in the financial yeai ended the 
31st March, 1912, weie:— 

£ 8. d 

For motor spmt duties. 613,957 5 7 

carnage licence, duties . . 595,901 17 6 

(Finance Accounts of tho United Kingdom, 1911-12 (Paihamentary Paper 
(Commons), No. 169 of 1912), p 41). 

( r ) As to these, see title Education, Yol XU., pp. 48—50 

(s) Appropriation Act, 1912 (2 ,& 3 Geo. 5, c. 7), Sched. B, Part 8, 
Finance Accounts of the United Kingdom, 1911-12 (Parliamentary Paper 
(Commons), No. 169 of 1912), p 76 

(t) See p 765, post 

(a) For details of the powers and duties of the department of the Pay¬ 
master-General, see Paymaster General Acts, 1835 (5 & 6 Will 4, c 3£y, 
1848 (11 & 12 Viet, c 55), and 1889 (52 & 53 Viet c 53), and Secretary at 
Wai Abolition Act, 1863 (26 & 27 Viet c 12); and, as to issues of money 
to hun, see p. 748, ante . see also title Courts, Vol IX , p 69. 

(5) Paymaster General Act, 1835 (6 & 6 Will 4, c. 35), s 4. 

(c) lTomissqgy Oaths Act, 1868 (31 & 32 Viet* c. 72), s. 4, Sched. I 

(d) As to ministers generally, see title Constitutional Law, Vol VII, 
pp. 34 el alq 

(e) Paymaster General Act, 1835 (5 & 6 Will 4, o 35), bs 3, 10; Pay¬ 
master General Act, 1848 (11 & 12 Viet c. 55), s. 4, and see title Consti- 
Iuttonal Law, Vol VII, pp. 21, 40, note (d). 
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1707 (/), nor does acceptance oi the office vacate a seat m the 
House of Commons or debar the holder from being a member^). 

Sect. 9 .—Accounting Officers. 

1643 The disbursements of public moneys not made in the 
office of the Paymaster-General are made by various accounting 
officers (h), who are officers in the department charged with the 
expenditure on the seivico in question, appointed on the nomination 
of the Tieasuiy (t). 

On appointment such officers may be required to give security 
by a bond with a surety or sureties ( k ), and are liable to fine and 
imprisonment and to be deprived of the right to hold any office 
under the Crown for furnishing false statements or returns ’of 
moneys collected by or entrusted to them, or of the balances 
under their eonti ol (/) 

f 

1644 . The Treasury exercises eonti ol in regard to the banks at 
which accounting office) s may open accounts, the consolidation of 
accounts, the opening of accounts of Government stocks or 
annuities, and the sale and transfei of such stocks (m). 

1645 . The accounting officers may be required to transmit then 
accounts with the authonties and vouchers for audit by the 
(Jompti oiler and Audifcor-Geneial, who is required, upon being 
satisfied, to give a certificate of discharge (n). On the determination 
of his office every accounting officer must pav over any balance of 
public moneys in Ins hands to the Treasuiy, who, if the Comptroller 
and Auditoi-General repoits that money has been improperly 
withheld, may recover the same with inteiest(o). Against dis¬ 
allowances or charges by the Comptroller and Auditor-General 
accounting officers have a light of appeal to the Treasury (p). 

(/) 6 Anne, c 41, see title Parliament, Vol XXI, p 659. 

(g) See ibid , pp 659, ObO * 1 

(h) TIub deseuptioii was adopted by the Treasuiy in place o£ the 
name “accountant”; see Treasury Minute dated the 18th August, 1872 
The distinction between the terms “ principal accountant ” and “ sub- 
accountant, ” so far as still used, is that the former receive issues direct 
from the Exchequer Account while the latter are provided with funds 
either by imprest from the principal accountants or from other sources, 
such as fees or moneys retained as appropriations in aid. 

(i) Parliamentary Paper [Cd 387], 1902, pp 1, 206. 

(k) Government Offices Secunty Act, 1810 (50 Geo. 3, c. 85), s. J. 

\l) Embezzlement by Collectors Act, 1810 (60 Geo. 3, c 59), s 2; see 
also stat (1541-42) 33 Hen 8, c. 39, ss 48, 49; stat (1542-43) 34 & 35 
Hen. 8, c. 2. 

(m) Exchequer and Audit Departments Act, 1866 (29 & 30 Viet. c. 39), 
IS 18—20; and as to the Treasury, see pp 539 et seq , ante 

(n) Exchequer and Audit Departments Acts, 1866 (29 & 30 Viet. c. 39), 
ss 33—38 ; and see pp 541, 542, ante 

(o) Ibid , b 41 Ab to recovery of Crown debts, see title Crown Prac¬ 
tice, Vol X., pp. 1 et 

(•p) Exchequer and Audit Departments Act, 1866 (29 &>30 Viet. o. 39), 
s 43 
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■ Part XIII—Local Taxation Returns. 

1646. Annual returns of local taxation for the year ending da the 
25th March ( q ) are required to be made to the Local Government 
Board, and by it submitted to Parliament (r), showing the sums 
levied or received in respect of certain compulsory local rates, 
taxes, tolls and dues ( s), and the expenditure thereof, and such 
othei particulars as the Board may direct (f). 

They should be sent within one month after the audit of the 
accounts to which thev relate, or, if the audit is not completed 
within six months from the end of the financial year, then on the 
expiration of the six months, or if there is no audit, within one 
ndonth of the end of the financial year {a). 

i 

1647 . The statutory i eturn must be made by the clei k to the 
body of persons'having power to levy the rates, or, where thevo is 
no cleik, by the treasurer or other person having <*liai go of the 
accounts ; and where the lutes aro to be accounted for by church¬ 
wardens or any officers or persons not aulhousod to act as a 
board, those churchwardens, officers, or poisons are responsible foi 
the return (6). 

1648 . Returns are not necessary of rates and taxes which are 
levied for the public levenue (e), whoie tho accounts are audited bv 
a district auditor (d ), poor rates {<•); tolls and dues taken by a 

( q) Subjci t to tbe TJojihI prchciibmg some olhei <l,ito on the application 
of the authority (Local Taxation Returns Ant, 1877 (40 & 41 Viet e 66), 
8 1) 

(r) Ibid , s 1. 

(s) These include cliutch and chapel rates, sewets rates and geneial 
sewer tax and all rates levied by commissioners ot sewers, lighting and 
watching rates, rates levied under local Acts of improvement and of paving, 
lighting, draining etc , any town or district, and statutory tolls and dues m 
respect bf maikets, bridges, or harbours (Local Taxation Returns Act, 1860 
(23 & 24 Viet c 51), s 1, Sched , see also Highway Accounts Returns 
Act, 187!) (42 & 43 Viet e 39), s 2); and see titles High wavs, Streets, 
and Bridges, Vol XVI, p 131; Local Government, Vol XIX, 
p 288, Markets and Fairs, Vol XX, p 29; Metropolis, Vol XX, 
p 452, Poor Law, Vol XXII, p 538, Waters and Watercourses 

(t) Local Taxation Returns Act, 1860 (23 & 24 Viet c 51), ss 1,2; 
Local Taxation Returns Act, 1877 (40 & 41 Viet c 66), s 1, see also 
p 685, ante 

(а) Local Taxation Returns Act, 1877 (40 & 41 Viet c 66), s 1. The 
Local Government Board may approve an alteration in the dates of the 
making up of accounts, and of audit and the appoint ment of auditors, to 
meet the statutory requirements as to making returns {ibid ); and are 
required to make provision for such changes of dates for tho convenience 
of local authorities ( ibid , s 4). 

(б) Local Taxation Returns Act, 1860 (2? & 24 Viet c, 51), ss 1, if; 
Local Taxation Returns Act, 1877 (40 A 41 Viet. c. 60), ss 2, 3 For 
penalties m default, soe Local Taxation Returns Act, I860 (23 & 24 Viet, 
c. 51), s 4; Local Taxation Returns Act, 1877 (40 & 41 Viet c 66), s 2. 

(e) Local Taxation Returns Act, 1860 (23 & 24 Viet, c 51), s. 1 

(d) Ibid , r 5; District Auditors Act, 1879 (42 & 43 Viet. c. 6), s 3 ; and 
see pp. 541 ft s'eq, ante 

(e) Local Taxation Returns Act, 1860 (23 & 24 Viet. c. 51), s. 7 ; see, 
generally, title Rates and Rating, pp 3 <t seq, ante. 
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railway, canal, 01 joint stock company as profits of its under¬ 
taking, or tolls 01 dues taken by prescription or otherwise as 
• pnvate property (/). 


Past XIII 
Local 
Taxation 
Returns 


(/) Local Taxation Returns Act, 1860 (23 & 24 VjcI o. 51), s. 8. 


REVENUES OF THE CROWN. 

See Constitutional Law. 


REVERSIONS AND REMAINDERS. 

See Real Property and Chattels Real, Settlements. 

REVISING' BARRISTERS. 

Sec Buit.isteks, Elections. 

REVOCATION OF WILLS. 

See Wills. 

REWARD. 


See Criminal Law and Procedure. 
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RIGHT OF AUDIENCE. 

See Barristers , Parliament ; Solicitors. 


RIGHT OF WAY. 

See -Easements and Profits a. Prendre. 


RIGHTS IN RELATION TO LAND. 

See Commons and Bights of Common ; Easements and Profits a 
Prendre; Ferries; Fisheries ;* Game ; Highways, Streets, 
and Bridges ; Landlord and Tenant ; Mines, Minerals, and 
Quarries , Mortgage , Open Spaces and Recreation Grounds ; 
Partition, Beal Property and Chattels Real; Sale of 
Land, Waters and Wateikourses. 


RIOTS. 


See Criminal Law and Procedure. 
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RIPARIAN RIGHTS. 

Sec Fisheries , Waters and Watercourses. 


RITUAL 

S<c Ecclesiastical Law. 


RIVERS. 

See Waters and Watercourses. 


ROADS. 

See Highways, Streets, and Bridges. 


H.L--XXIV. 
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ROBBERY. 

See Criminal Law and Procedure. 


ROMAN CATHOLICS. 

Sec Ecclesiastical Law. 


ROYAL AGRICULTURAL SOCIETY. 

See Agriculture. 


ROYAL FAMILY. 

Sec Constitutional Law. 


END OE VOL. XXIV. 
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RATES AND RATING, 

uccammodalioii, rateable value as affected bv nature of, 27 * 

accounts, colleoiion ol poor rate, of, keeping ol, <17 
Admiralty, exemption from rates, 14 * 

adoptive Acts, expenses of metropolitan borough council, as to, liow defraved, 
128, 129 . 

advertisement hoardings, bow treated in valuing railway stations, 31 
aclveitisiiig stations, liability of occupier or owner m iespect ol, 18, 19 
affidavit, proof of gross receipts by, 39 
agent, person rateable wben premises occupied by, 10, 11 
when not rateable as owner, 19 
agricultural land, definition of, 23 

partial exemption of, 23 

Agricultural Rates Act, 1896, application to highway rate, 96 

non-appln ation to lighting rale, 99 

special expenses rate, 95 

allotment, meaning of, 87 

allotments, paitial exemption from general district rate, 88 
ratcability ot lot, il authority m respect of, 18 
almshouses, occupiers of, miy be rateable, 5 

alteration, valuation list, in, power of assessment committee as to, 50 
ambassadors, exemption from rates, 17 

seivauts of, exemption in respect of, 17 
amendment, none ot poor late duly made, 55, 67 
apaitmont hout.p, liability of owner for rates of whole bouse, 19 
appeal, against borough rate, grounds of, 80 
county lare basis, 73 

court to which made, 75 
general distuct rate, 89 • • 

rate, in metiopolis, 130, 131 
sevicrs rate, 108 
highway rate, 97 
lighting rate, >00 

order for payment of general distuct rite, 93 
poor rate, notice of objection essential to found, 58 
quinquennial list in metropolis, 120, 121 
necessity for decision to ground, 58, 59 
none against provisional list in metropolis, 128 

where general sewgrs rate levied upon the presentment of a 
juiy, 109 

overseeis’ right to, 66 

quarter sessions, to, entry and respite of, 62 

giounds of, when dnect, 61 

jurisdiction on, 60 

must be to “ next practicable," 61 

notice of, 61, 62 

practice on, 64 

special sessions, from, to quarter sessions, 60 
no power to respite the, 69 
• to, grounds of, 69 a 

jurisdiction on, 60 
notice of, 59 • 

apportionment, general district rate, of, where premises unoccupied, 94 
arable land, partial exemption from general distnet rate, 85 

( 1 ) 
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RAT US AND RATI NG —continued 

army officer, may be m rateable occupation, 15 
1 arrears, geneial district rate, of, order lor payment of, 91 
poor rate, of, how may be collected, CG 
art societies, exemption of, 21, 22 
artificial watercourses, ratcability of, 8 
assessment, basis for geneial late in the metropolis, 129 
pm poses of geneial sewers rati*, 107 
boiough rate, of, basis of, 79 
committee, appointment and functions of, 46 
cleik of, duties of, 17 

• consent of guardians to appeal am e on appeal ot, effect 

ol, 03 

constitution of, 47 

costs of, a> icspondoiits to upped, 03 
duty as to nnnute.s of meetings, 17 

of clerk as to transmissions to county basis com¬ 
mittee, 72 

‘ be umg of objections to quinqinnnul li-t in, 119 

metropolis, appearance on appeal, 122 
■ appointment of, 117, J1S 

final approval of qmnqmnnisl lid in, 119, 
120 

must hear objections to valuation hst, 57 
powers as to alteration of valuation list, 50 
expenses of valuation lists, 52 
quorum at meeting ot, 47 

transmission oi quinquennial listm metropolis to, 118 
valuation list to, 49 
when supplemental, made by, 61 
county police rate, of, 77 

rate purposes, for, 74 
general distnct rate, to, basis of, 85 
lighting rate, to, basis of, 99 
method of, 40—52 

owner in respect of tenements, of, 87 
poor rate, to, basis of, 54 1 

not binding on county council, 71, 72 
special seweis rate, to, basis of, 114 
watch rate, for purposes of, 81, 82 
assistant overseer, collection of poor rate by, 66 

servant of the p insh not of overseers, 6G 
assize courts, exemption from ia(es, 14 
bankrupt, may be in rateable occupation, 11 
bankruptcy, pnonty of jioor rate in case of, 68 
benefice, partial exemption of tithe attached to a, 23 
boards of guardians, see guaidians 
bonded stores, ratealnlity of persons using, in dorks, 13 
bookstalls, railway premises, in, rating of, 13 

borough council, liability on failure to appear on appeal against borough 
rate, 80 

fund, how replenished, 78 
rate, appeal against, court to which made, 80 
grounds of, 80 
basis of assessment of, /9 
by whom made, 78 
collection and recovery of, 80, 81 
liability and remedy against overseers for, 80, 81 
making of, time for, 79 
nature and purposes of, 78, 79 
powers of the borongn council in making, 79, 80 
total rateable value for purpose of, how arrived at, 79 
boroughs, watch rate leviable m, 81 

branch line, application of parochial principle in rating, 34 
no d|duction for loss on, 38 * 

profits arising fiom, as a feeder, 33 
brickfields, method of ascertaining rateable value of, 43 
bridges, repair of, rating for, 77 
• building, occupation of new, for first time, how rated, 68 
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KATES AND HATING—< ontinupd 

building, shutting up a pat of, rateable occupation of whole not divestod 
by, 12 

single, separate rato.ilulitv ot two or more occupiers of, 12 
burial gtound, not subject to statutory exemption, 22 
partial exemption of, 2,1 
lateable value of, how ascertained, 43, 44 
rateability of cemetery company m respect ot sold rights of, 13 
e inals, application of parochial punciple m valuing dues and tolls of, 39 
deductions fiom gross receipts in rating, 3!) 

exemption ot, extent of power to ordei, 21 „ 

parti il exemption of land used as, fiom geneial did net rate, So * 
1 'iteabihty ot company in respect of, 8 
lateable value oi, method of ascertaining, 38, .13 
icpaix and lenewal of, calculation of, 39 
toils in connection with, when owner rateable for, 9 
rapit il value, may be taken as evidence ot l at cable value, *3 

< mtahei, not a rateable occupier, 11 • 

i doable occupation of pienuses o> cupiod by 10, 11 
faitage < liirges, not included in gloss receipts c^f railway tomjuu), 32 
caterer, riling ot portion of exhibition piemisis used by, 13 
cemeteries, r double value of, how amvotl at, 43, 44 

cemetery compiny, lateability in ies[iect of sold portions of burial giound, 
13 

certificate, duel Ihgi-ti ir oi Friendly Soueius, of, nocessuy to exi uiption 
of voluntary societie-, 22 
f balk pit.', rateable value of, how ascertained, 48 
chapels, exemption of, 22 

< h.ittels, presence of, not neoessaiy to lateability, 6 

(hid constable, rateable although compelled to reside in a certain place, 
15 

chuxclies, exemption of, 22 

City of London, Common Council as overseers in, 131 

poor and general late in, making of, 131 
lating authority in, 131 
clear days, meaning of, 75 
clerk, assessment committee, of, duties of, 47 

coal merchants’ jaids, lateability of premises of, in railway premises, 13 
tieatment in valuing railway stations, 31 
mines, application n£ parochial principle in rating, 43 
liability of occupier of, to poor late, 4 
rateable value of, how ascei tamed, 42, 43 
collection, poor tale and aricais, of, method qf, 66 # 

college chapels, exemption ot ch ipels does not extend to, 22 
Commissi one is oi Public Woiks, exemption of property occupied by, 15 
Sewers, appeal by, rights as to, 109 
derivation oi authonty of, 102 
duty as to separate lates, 101 

to keep sepaiate accounts of sepaiate areas, 
104, 105 

enactments regulating procedure of, 102 
identification with drainage boards, 103 
jurisdiction of, 104 

power *to levy general sewers Tate, 103 
make rate “ in gross,” 105 
partition and readjust aicas, 105 
prescnptive liability as affecting liability of, 103 
property in respect of which persons assessed by, 
106 

rates levied by, 102 

rating of districts and sub-districts by, 105 
repayment of money borrowed by, 104 
statutoiy powers of, 102 

JVoods and Forests, exemption of premerty occupied by, 15 
Common Council as overseers m City of London, 131 

fund, charge of expenses of valuations and lists on, $2 
municipal corporation not rateable for management of, 10 
non-ml cab mty of, where in occupation of National Rifle Associa¬ 
tion, 7 * • 
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RATES AND RATING —continued 

, common, Tights of, when rates payable m respect of, 10 

compensation charge, deduction foi, in rating licensed premises, 30 
deduction not made for in valuing licensed property, 41 
compounding, power of owners of small tenements as to, 20 
compulsory purchase, liability of owners acquiring land by, 19 

promoters to poor raLc on acquiring land 
by, 69 

condition of premises, rateable value ai affected by, 27 
contributory place, as to definition of, 91 
copper mines, method of valuation for rating puiposes, 43 
costs, appeal, of, power of quarter sessions to award, 61 

assessment committee, of, as respondent to appeal, 63 
overseers, liability to, on appeal, 63 

power of quarter sessions to oidei, on appeal against county rate, 76 
cotton eardmg machine, taken into account in amving at utxahle v dm, 26 
county buildings, when the subject of rateable occupition, 11 
, contribution, nature of, 69, 70 

contributions, lorm of demand for, 70 
rp;iv be retrospective. 70 
council, alteration of county rate by, 71, 76 

poor rate assessments not binding on, 71 
rateable for its sewage woiks, lt> 
courts exemption from rates, 11 
police rate, areas not rateable to, 77 
assiosment of, 77 
making and collection of, 77 
purpi^e and collection of, 76 
separate for each district, when levied, 76, 77 
quarter sessi-ms, disqualify at ion of justices at, 65 

metropolis, appeil against quinquennial list to, 121 
grounds of appeal to, against quinquen¬ 
nial list, 121 

powers on appeal agamst quinquennial 
rate, 122, 123 

sittings of,.for purpose of appeals, 121 
when appeal lies to, 61 

rate, alteration ol, power oJ county council as to, 71, 76 
a “ parochial ” tax, 26, 70 
appeal against, rights and nature of, 7B 
as to meaning of, 70 
assessment for purposes of, 74 
basis, allowance and continuation of, 72, 73 
5 appeal against, 73 

assessment of parishes on the, 71 
kv whom prepared, 71 
notice of appeal against, 73 
particulars specified in, 71 
powers ot basis committee in making, 71, 72 
procedure as to making valuation list, not applicable to, 
72 

revision of, 73 
collection of, 76 

default in payment by gumdians or overseers, effect of, 78 

demanded as part of the poor rate, 70 

metropolis, nature of, 12b, 127 

particulars specified in, 74 

purposes for which made, 69, 70 

separate rate made for special purpose, 71 

time of making the, 74 

covenant, effect on rateable value if burdensome;, 26 
ci'uuo, docks, in, taken into account, 28 
Crown buildings, rateabilitv of persons permit ted to use, 12 
contribution to rates by the, practice as to, H 
lands, recovery of sewers rate in respect of, 111 
non-jateability of the, 14 
property, liability to general sewers rate, 107 

rateability of persons rn pnvatc occupal ion of, 15 
tenants of, “ ui ancient demesne,” rateability of, lb 

( 4 ) 
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RATES AND RATJNG —continued 

deductions, allowed in arriving at the rateable value, 26 

the valuation of mines, 43 , 

gross receipts, from, m calculating rateable value of railway, 32, 
33 

made m rating a tithe rentcharge, 46 

none for compensation levy in respect of licensed pi open ty, 41 
rating harbour or dock undertaking, in, 40, 41 
rental value, from, nature of, 29 
demand, general district rate, of, procedure, 90, 91 
note, of, general rate in metropolis, 130 

poor late, of, necessity for, 06, 67 % 

deposit, valuation list, of, procedure on, 18 1 

directors’ fees, when deducted in valuation, 44 

distn ss, enforcement of older for p.rvmcut of general district iatc bv, 93 
proceedings foi sewers rate in default of, 111 
iecovcry of general sewers rate by, 109, 110 

wairant, objoition to, on issue by Commissioners of ScwcA, 111 
overplus from sale, foi seweis rate under, disposal ok. Ill 
proof requued before issue of, by Commissioners of Hewers, 
110 

docks, application of paroi Inal principle to latinp of, 41 
bonded stores m, Tati ability of, 13 

ratcability of harboui board for, where profits devoted to public 
p.u poses, 16 

rateable value of, how calculated, 39, 40 
rating of, where connected with railways, 40 
tolls in connection with, when owner rateable for, 9 
drainage boaid, constitution of, 102 

identification with Commmsioneis of Sewers, 103 
issue of summons for rate by, procedure, 110 
relief against expenses of, 87 
easement, rateability of rights in the nature of an, 7 
education authority, rateable for its schools, 16 

elect] ic cables, rating ot, whcic appiopnaled to use of ti unways company, 13 
electrical undertakings, application of parochial principle to, 35 

hasis of valuation of, 35, 36 

valuation and apportionment of rateable value of, 38 
empty jnenuses, general district late not chaigiable in respect of, 91 
Tateabihty of, in certain cases, 6, 7 
wagons, dcdiK't’on from railway receipts in lespect of return 'of, 32 
engineering works, rating of m ichmery in, 29 
entertainments, use of Tcrritonal premises for, effect of, 15 
equalisation cliaigc, metropolis, cahulataon fit amount of, J27 
fund, me1 1 opolis, natuie of, 127 

estimates, preparation of, as condition precedent to making of special sewers 
rate, 112, 113 
evidence, rate-book as, 56 
cxcusal, payment of poor rate, fiom, 68 
exemption, persons otherwise rateable, 21—24 
exhibition buildings, rateability although unoccupied, 6, 7 
rating oi portion used by cateiei, 13 
rxtiaordmary tithe rentclmxge, uon-ratcability of, 18, 23 
ferry landing-place, as to rating of, 8 
fishery, deduction made in valuidg, 30 
flats, separate rateability of, 12 

tenants of, as rateable occupiers, 12, 13 
floating vessel, moorings as aooessories may not be rateable, 8 
franchise, deductions or allowances tor purposes of, validity of, 20 

payment by person other than person rated not a payment for 
purposes of, 07 

“ full net annual value," meaning of, where applicable to general district 
rate, 86 

furnished houses, rateability of unoccupied, 6, 7 

furniture, rateability ot employer leaving caretaker m^charge of, I" 

gaols, exemption from rates, 14 

gasholders, taken into account m rating gasworks, 29 , 

gasworks, application of parochial principle in rating, 35 
basis of valuation of, 35, 36 
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RATES AND BATING —continued 

gaswoikd} rateable value ol mducctly productive portions of huw asecT- 
i tamed, 38 

retoits and gasholders taken into account m rating, 29 
general district late, amendment of, 88, 89 
appeal against, 89 

from ordei iiu payment of, 93 
basis of assessment of, 85 

binding nature of < outiact between landloid and lenant 
as to, 81, 85 

demand for payment of, 90, 91 
onioicement of ordei for payment of, 93 
estimate oi, prepaiation ot, 87, 88 
exeusal on account of povcity, 91 
exemption of i.ulwijs iioni, extent of, 78 

fiom sepuale lughwav rale appln ible to, 81 
expenses of public health provided by levj mg, 82 
follows the poor rate, 89 

jurisdiction of the court On the healing of summons 
lor, 92, 93 

limitation ol amount in local Act no applie it ,nn to, 8,3 
nuking and publication of, 88 

compelled by mandamus, 8.3 
niejrmig of “lull nit annud value’’relating to, 85 
nalme and purposes of a, 82 
notn c ol appeal jgainst, 90 

intention to make, 8S 
oilier for jiaymont of, 91 
persons rateable to the, 83 
poweis of quarter session on appeal fiom, 90 
piopeity exempt from, 81 

subject to partial exemption fiom, 85, 86 
rati able occupation for purposes of, 81 
ratcpayeis’ right to resist older tor payment ot, 90 
rating authority and districts in whuli lev it d 82, 83 
of owner instead of oecupiti io, 81 
redurtion wheie owner luted m lieu of occupier, 81 
remedy of r rtepayer objecting to, 89 
i< tio^pective and prospective, effect of, 83 
statement, special case ielating to ordei for payment 
of, 93 

“ sufficient cause for non-payment ol.’' ineuu,ng of, 92 
summons for, pioi edure, 91 
rate. City of London, in the, making of, 111 
metropolis, appeal against, 130, 131 

basis of assessment lor, 129 
effect, of provisional li-,t on, 126 
expenses payable out of, 128, 129 
I oi in and allowance of, 129 
m iking and collection ol, 129 
pel sons assessed to, 130 
6CWCT8 rate, appeal against, 108 

areas in which levied, 101 
basis of assessment to, 107 

change in occupation as affecting liability to, 111 
collection and leeovciy of, 109—111 
differentiation of rating for purposes of, 107 
improvements not subject to, 107 
liability of Crown property to, 107 

owners and occupicia to, 106 
nature of expenses defrayed by, 104 
occupier alone rateable to, 108 
power of Commissioners to levy, 103 
pioperty in respect of which persons aie assessed to, 106 
# rateable occupation for puiposes of, 107 
retrospective, effect of, 101 
» statutory dneetions for making, 108 
Government propei ty, purposes for which included m rateable value m 
, metropolis, 128 
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RATES AND RATING- continued 

Government schools, i iteabilitv of, 15 

governors, hospital, of a, lateability of, 17 

grass land, may be rateable although unoccupied, 6, 7 

gravel pits, rateable valuation of, how ascertained, 43 

graves, rateability of cemetery company for land suld for, 13 

grazing, rateability of trustees of rights of common ior payments for, 10 

greenhouses, market garden, m, how classed, 100 

partial exemption from general district iate, 85 
gross estimated rental, as to meaning of, 115, 11G 

how arrived at as a fleeting railways, 33 

aseertamed, 25 • , 

receipts, calculation of rateable value of harbour or dock undertaking 
on basis of, 39, 40 

deductions fiom, in ascertaining the rateable value of gas, walei 
and electrical undertakings, 35, 36 
calculating rateable value of railway, 32, 33 
rating canals, method of, 31) 
mat lets included in, in rating harbour or dock, 40 * 

proof of, 39 

railway company, of, calculation artd proof of parochial, 31, 32 
inclusion of i mining power tolls in, 35 
“gross value,” meaning of, where relating to metropolis, 115 
gross values, metropolis, appeal against, pioeeduK , 123 
guaidians, default of payment of county rate by, effect of, 76 
metropolis, expenses of, how defrayed, 128 
power to appoint valuer, 51 
Tateability ioi woikhouses, 16, 17 

tune within wlmh expenses incurred bv, may be made, 51 
haihour board, rateable for docks where pro tits devoted to public puipnscs, 10 
commissioners, extent to which rateable, 8 

dues inclusion rn gross receipts in ascertaining rateable value of 
harbour undertaking, 40 

undertaking, application of parochial principle in rating, 41 
i at cable v ilue of, how calculated, 39, 40 
harbours, trills ni rormection with, when owner rateable for, 9 
hightv ly, exemption of pbrsons liable to repair, rahore trnura. 21 
rale, appeal against, 97 

as genoiaJ expenses in ruial dislruts, 97, 9.3 
exemptions from, separate, apply to general district rate, 84 
in n-specl of, 96 
miking and collection of, 97 
natuic of, 9b 

rating of owners to, 96, 97 • 

hospital, rating of guvunois of a, 17 

holds, station, fieilmont in valuing railway stations, 31 
bouse let in apaitment«, liability of owner for rates in respect of, 19 
liability of occupiei of, to poor late, 3, 4 
hundred rate, when made. 77 
hypothetical tenant pcison called the, 26 

railway, of, method of arriving at ptofit of, !3 
improvements, meaning of, in relation to spccul sewers rate, 112 
not subject, to general sewers rate, 107 
industrmi schools, rateability of, ,16 
inhabitant, rating of person as, abolished, 4 
insolvency, iccoxirv of poor rate in case of, 68 
intake from a river, inclusion m rateable value of land, 37 
n on works, machinery in, taken into account, 28 

joint oreupation, single hereditament of, several persons may be in, 12 
judge, not disqualified on appeal although affected by the rate, 65 
judge’s lodgings, county buildings not rateably occupied when used for, 11 
justices, allowance of poor rate by, 55, 56 > 

disqualification of, at quarter sessions, 65 
special sessions, 60 

lace factory, mactfmory taken into account in, 29 » 

land, covered with water, partial exemption from general district rate, 86 
inclusion of spring and an intake from a river in ascertaining the rate¬ 
able value ot, 37 

liability of occupier of, *to poor rate, 3, 4 
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land, meaning of, for purposes of lighting rate, 100 

rateability when foimmg a catchment for waterworks, 6, 7 
rateable value where built on, 27 

used for growth of saleable underwoods, 44 
value proceeds from right to remove paraon of 
soil, 27 

rating to lighting rate, 99, 100 

landing-pl ue, ferry, tolls in connection with, when owner rateable for, 9 
Lauds Oliuses Acts, liability of piomoters to poor late extends to county 

rate, 70 

■ on acquiring land 

undei, 19, 09 

lay lmjiTopnators, rateability in respect of tithes, 17, 18 
lead clumbers, taken into account in ailiving at rateable value, 28, 29 
mines, method of valuation for rating purposes, 13 
licenie, dig for imnoials, to, rateability of licensee in respect of, 7 
rateable occupation may be conferied by, 7 
licensed premise*!, deduction of compensation charge In rating, 30 
properly, consideration of existence of licence in rating, 41 
method of arriving at rateable value of, 12 
valuation of “ tied ” houses, 41 

light railways, r \eruption from rates, extent of power to ordci, 21 
lighthouse, exemption where oecnpied by Trinity House or the Board of 
Trade, 23 

occupation of, may be ratcible, 10 
tolls, non-rateabilily of, 10 
lighting rate, ijipeal against and objections to, 100 
basis of assessment of, 99 
collection and recovery of, 101 
duties and liabilities of overaeers to, 101 
limitation of amount of, 100 
making and publuation of 100 
meaning of “ land ” for purpose of, 100 
persons assessed to, 99 
puip 06 es and making of, 99 

link-line, application of parochial principle in rating, 31 
liquidator, liability for poor rate, 08 

may be in rateable occupation, 11 

Hat of proprietors of land, preparation as condition precedent to making 
of special sewers rate, 112, 113 
literary societies, exemption of, 21, 22 
loan, power to raise expenses of valuation list by a, 52 
local authotity, iion-rateabiMy of, public property vested in, 17 

power to Older the rating of owner instead of oecupiei, 2U 
lating in respect of allotments, 38 
lock dues, application of parochial principle in valuing canals, 39 
locks, tolls m connection with, when owner rateable foi, 9 
lodger, not a rateable oecupiei, 33 

London, City of, making of poor and general rate in, 131 
rating authority m, 331 

County Council, piccepts issued by, 126, 127 
Customs House, as to exemption of the old, 24 
loss, branch hue, oil, no deduction can be amide for, 33 

m.uhmon, must be taken into account in arriving at rateable value, 28, 29 

magistrates, tee justices. 

mam roads, lepair of, rating for, 77 

mandamus, levy compelled by, 63 

making of geneial district rate compelled by, 83 

provisional list in metropolis not compelled by, 125 
map, cost of, in co rnection with valuation list, how cliaiged, 52 
market gaidens, partial exemption from general distnet rate, 85 
tolls, rateability of, 9 

matron, poison rateable where school occupied by, 10, 4 1I 
meadow land, partial exemption from general district *rate, 85 
measuro of value, actual rent not the, 26 

metalliferous ‘hunes, lights of occupier as to deduction of part rates, 21 
when lessor rateable m respect of, 18 
.•meters, inclusions in tenant’s capital m cAe of gas company, 36, 37 
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metropolis, appeal to quarter sessions in, procedure, 121, 132 s 
appeals against quinquennial list in, 120 
assessment committee in, appointment of, 117, 118 
“ metropolis,” definition for rating purposes, 116 
metropolis, demand note for general late m, 130 
equalisation fund m, nature of, 127 
expenses of guardians in, 128 
geneid! iate, appeal against, 130, 131 

basis of assessment m, 129 
expenses payable out of, 128 120 
foirn and allowance of, 129 
persons assessed to, 130 
inspection of quinquennial list m, 120 
making and eollcctioii of general lafo in, 129 
meaning of “rateable \aliie" and ‘‘gioss raluc ' where relating 
to, 115 

objei tion to quinquennial list in, pioceduie, 118, 119 * 
punisional list, pioceduie .is to, 125, 126 

purposes of, 121, 125 * 

quinquennial list m, tinal approval oi, 119, 120 
ie<urns and paiticutars foi, 1 17 
supplemental list, alteiations permissible in, 121 
pioceduie as to, 121 
puiposrs of, 123, 124 
valuation list in, effect of, 116, lift 
force m the, lib 
when piovisional list made in, 116 

quinquennial list and supplemental list made in the, 116 
metropolitan borough councils, duty as oveiscers with regard to poor rate, 126 

expenses of, how defrayed, 128, 129 
police district, light of leccaver to issue piccepts on overseers, 
126 

expenses of, how defrayed 127, 128 
militia, exemption of premises occupied by, 11 
minerals, licence to dig lor, lateability of licensee in respect of, 7 
mines, liability of occupier to poor rate, 4 
moonngs, 1 xteability of hind in respect ot, 8 

municipal corporation, not rateable foi management of common 10 
musical society, exemption of, extent of, 21, 22 

National ti lllciy, exemption of Royal Ac ademy in inspect ol pqit of, 15 
Itifle Association, non-ratcability of common in occupation of, 7 
navigation company, lateability m inspect of watercoiuscs and towing 
paths, 8 

new house, rating of, wheie occupied for first time, 68 « 

valuation li-l, contents and form of, 18 
“new works," meaning of, in relation to special sewers Tate, 112 
"next practicable” sessions, meaning of, 61, 8U 
notice, appeal against boxough rate, ot, piovision as to, 30 
county rate basis, 73, 75 
general district rate, 90 

form and service of, 90 
sewers rate, of, 108 
quinquennial list in metropolis, of, 120 
of, Lability to rat^e notwithstanding, 63 
to quarter sessions in metmpohs, 121, 122 
of, 61, 62 

form and contents of, 62, 63 
parties entitled to, 62 
special sessions, of, provision for, 59 
as condition precedent to making of special sewers rate, 112, 113 
deposit of valuation list, of, pioccdure as to, 48 
intention to make general district rate, of, 88 
objection, ol, essential to found an appeal against rate, 58 
to valuation list, of, 49 

qumquendial list, metropolis, of, provision as* to, 117 
nursery grounds, partial exemption from general district rate, 85 
objection, quinquennial list, metropolis, to, 118, 119 • 

valuation list on deposit, to, limit of, 50 
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objection, valuation li>t to, after final approval, notici of, 57, 58 
• lieaiing, of, 49, .>0 

, kinds of, 57 

notice of, 1H 

sufficient grounds of, 40 

occupation, as ground for liability to rat< s, 1, 5 
by bankrupt, 11 
oaietaker, 11 
liquidate!", II 
receivei, 11 
servant or agent, 10 

, canals and towing paths, of, R 

1 < hange of, effect on liability to rate, 67 

<fommissionci of Woods and l'on-ts oi Rubin Whirs by, 15 
(’rovvn propeity, of, 14 

privately, of, 15 

casements and licences as amounting to, 7 
empty piennscs may be lat eablc as m, 6. 7 

< flats, of, 12 

harbours, of, 9 

hcredif imonts.sepalately let, when, 12 
land by means of mooungs, of, 8 
tolls, 9 

right of common, of, 10 
local authority subject to public rigid, by, 17 
must be exclusive to be rateable, 6 
nature of possession to lie ratcabli, 1, 5 
ownership may amount to, C 
privileges in maikct as amounting to, 9 
public administration, for puiposes of, 11 
officer, by, 15 
purposes, foi, 16, 17 

reformatories oi industrial schools, of, is rateable, 16 
right to exclude, is rateable, 13 

take maiket tolls as amounting to, 9 
running power over railway as amounting to, 13 
separate use of propeity by several parsons, 12, 13 
single building by two oi more poisons, by, 12 
hereditament jointly, 12 

successive or change m, as affecting liability to sewers i.ile, 111 
’ telegiaph premises, of, 10 

tenants at will may be in rateable, 6 
title not always material to, 5 
universities, of, 1C, 
occupn i, liability to poor rate, 3, 1 

% limit of recovery of pool rate fiorn, whcie ownci assessed, Oil 

may be liable for special scwcis late, 111, 115 
quarterly or foi shot ter term, as, light to dedui t ia(rs, 19 
lights m default of payment by assessed ownei, 09 
tenant at will may be latcaule a., 5 
olfic e. dock undertaking, person rateable for cm eupation of, 1 1 
orchuids, partial exemption fiom general district rate, 80 
outfall works, rating of authorities m respect oi, 10 
oveiseers, bodies to whom rights of, are transfemd, 05 

default in payment of county lAte by, effect of, 76 
duties and liabilities as tv lighting rate, 101 
duty of metropolitan boiough councils as, 120 
expenses of, m making valuation list, how paid, 52 
functions of, in nuking valuation lists, 46 
liability as to borough rate, 80, 81 
to costs on appeal, 63 

penalty on failure to produce bcoks to boiough council, 
79, SO 

metropolis, functions of, 116 

nower to demand returns from owner* and occupiers, 117 
powers as to provisional hot, 125 

non-cqjnplianco with order to amend by, as ground ior appeal, 39 
poor rate levied by, 53 

( 10 ) 
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RATES AND RATJN(} —continued 
ovcrsoeis, right of jppo.il oi, 66 

to ob|C(t, to valuation list, 66 
vesting of powois of, in palish council. 73 
when supplemental valuation list made by, 61 
owner, agiecment for payment of rates by, in lieu of occupier, "0 
definition of, 20 

liability to piy poor late m full where lufed, 69 

poor late when in beneficial occupation, 6 
may be rated to poor rate, 4 

order tor rating of, instead of occupici, powci of local authouty as 
to, 20 

rateable as well .is oi cupier to geneial sewers lal”, 106 • , 

rating of, instead of occupici, to genoial distant j.ite, 84 
to highway late, 9b, 97 
small pioperty, of, liability for idles, 19 
parish impiovcment rate, natuie of, 101 

parochial principle, application in idling of bianch or link-Linr, 31* 

canals, 38, 39 

gas, water and electrical under¬ 
takings, 3c, 37 

harbbur or doik undertaking, 41 
mines, 43 
valuing ra.lwai s, 31 

calculation and proof of gros ice, ipfs of railway on tin., 
31, 32 

“ parochial ” tax, county rate as a, 25, 70 
parson, liability to pool rate, 3, 4 

rateabihty as tithe-owner, 17, 18 
partition .mas bv Commissioneis of Sewers, of, powers as to, 105 
pasture land, partial exemption from geneial district rate, 85 
penalty, failuie of overseers to produce books to borough council, on, 79, 80 
liability of owners or occupieis in metiopohs for refusing to make 
returns, 117 

refusing inspection of rate-book, foi, 56 

valuation list oi poor rate-books, 88 
personal representatives, recovery of rates from, 68 
pipes, principle of rating of gas and water companies for, 7 
plans, (ost of, in connection with valuation list, how charged, 52 

preparation as condition precedent to making of spci ml sewers late, 
112, 113 

plant must be taken into account m ainving at rateable value, 28, 23 

plantation, rateable value of land used as a, 44 

police, metropolitan, expenses of, how defrayed, 127, 128 

ofheer, may be m rateable occupation? 15 * 

rateable for quarteis in his peisonal occupation, 14 
offices, exemption from rates, 14 
quarteis, exemption from rales, 14 
polling station, not rateable in unoccupied house, 23 
poor persons, ex< usal from payment of rates, 68 
rate, a “ public ” tax, 25 

allowance by justices, 55, 66 
amount for which may be made, 54 

“ poor rate and other charges at present collected with it,” what is included 
in, 26 . 

poor rate, appeal against, notice of objection necessary to, 68 
basis of assessment for, 54 
by whom levied, 63 

change of occupation as affecting liability to, 67 

City of London, in the, making of, 131 

collection of, and of arrears, 66 

demand of,, necessity for, 66, 67 

expenses which may be met by, 63, 64 

follows the valuation list as to rateable value, 47 

general liability to, 3, 4 

inability to pay, excusal of payment, 68 * 

inspection of books relating to, for purpose* at geneial distiict 
rate, 88 * » 

levy compelled by mandamus, 63 

( 11 ) 
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pool rate, liability of owner assessed to the, 69 

to, notwithstanding appeal pending, 63 

' metropolis, duty of borough councils as overseers with regard to, 126 , 

no amendment or abandonment of, allowed, 66, 67 
notice of, provision for publication, 66 
period for which levied, 63 
running, 68 

property included in, 65 

provisions relating to, apply to special expenses rate, 95, 96 
purposes for which levied, 58 
lepayment of, when ordered, 64, 65 
i * tender of, must be accepted when in full. 67 

title and form of, 64 

possession, nature of, .is amounting to rateable occupation, 4, 5 
post efface, exemption from rates, 14 

poverty, excusal ot payment of general district rate on account of, 94 
pmop‘>, collection of county rate by means of, 7b 
( demand of county contribution by, 7 0 
premises, condition as aflecting the rateable value, 27 
intention to occupy, ratcability created by, 6 
pietnmro, addition made'for, m arming at the lateablo value, 2b 
prescription, effect of liability by, on liability of ComraiSbOners, 103 
presentment of a jury, no appeal against general sewers rate levied upon the, 
109 

pn on ofluei, may be in rateable occupation, 14, 16 

pnvate improvement expenses, as to nature of expenses to become, 98 
rate, levying in rural districts, 99 

liability of occupier and owner to, 98 
nature of, in urban districts, 98 
piovisions applicable to, 98 
ledemption of, 98 

proiredmgh, recovery of geneial district late, for, 91, 92 
piofit, occupation may be latcable although not for, 6 
jueiitb, method of inquiry into when affecting rateablo value, 28 
when not to be inquired mto, 27 

taken into consider itiou to aiuve at»the lateable value, 27, 28 
pro visional list, metropolis, effect on current general rate, 12b 

no appeal against, 120 
proceduie as to, 125, 126 
. purposes of, 124 

when made, 116 
nature and object of, 126 

public charity, meaning of occupation of properly “ for purposes of," 2“ 
I’ubli' lltaltn Acts, expenses* incurred in execution of, by means of gent rat 
district rate, 82 

' public houst, mtlliod of arriving at rateable value of, 42 
park, no rateable occupation m respect of, 17 
purposes, luting of property occupied for, 16 
qmiter sessions, appeal against geneial district rate to, 89 

scweis late is to next, 108, 109 
from order for p tyment of general district lute to, 93 
special sessions to, 60 
is to county, where boiougli not hold, 61 
lies to ‘‘ next practicable," 61 
to, entry and respite of, 62 
practice on, 64 

disqualification of justices at, 65 

grounds of appeal where direct to, 61 

jurisdiction, on appeal, 60, 61 

not.ee of appeal to, 61, 62 

power to order repayment of rate, 64, 65 

powers on appeal, 64 

against borough rate, 80 

county rate, 76, 76 

* basis, 73, 74 

. general district rate, 90 j 

1 from general sewers rate, 109 

tparteily tenants, rights as to deduction of ra£es from rent, 19 

( 12 ) 
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KATES AND BATING —continued 

quinquennial list, me^iopolis, appeal against, 120 

approval and rcdepnsit of list .n, fl9 
final appiov.il oi, lit*, 120 
functions of overseen as to, 116, 117 
hearing of objections to alterations in, 119 
inspection of, 120 
objoi tioiiH to, 118, 111 
returns and particulars for, 117 
transmisi-.un by overseen. to jss< smmt com¬ 
mit! <‘e, 118 

valuution list in foicc in the, 116 

when m ul< ,116 • 

lack lent, meaning of, 113 

i agiml si hool pi c raises, exemption of, 22 

i uluay rompanv, running poweis of, iitmg of, IS 

premises, machines t ikon into account in nding 29 

pnition oi copied by coal men hunt on, i ding o£, IS 
eating of bookstalls on, IS 

rateable value of, how ascertained, .11 * 

portion m paiticnlai pitisb, Low auived at, 30, 31 
station fund, deduction in respect of, 3*3 

hotel 1 -, how treated m v,lining l.ulway stations, 31 
treatment of advcxtiscim nt hoardings m udiung, SI 
coal meieb inis’ vards in vlining, SI 
rifushment moms m vilmnir SI 

railways, diduclion of woihing expeusi s fiom giOss imeipts in \ ilumg, 32 
exemption fiom gtnetal dMint rite, extent ot, 78 
partial exemption fiom gcnci.il district rate, 86 
rating ol wharves and docks connected with, Id 
late “in gio^s," power of Commissioners oi Sewers to make, 103 
purposes for which may tie made 106 
lateable occupation, as ground for liability to poor jate, 4 
for purposes of geneial seiveis i ite, 107 
nature of, 6 

value, accommodation as affecting, 27 
as to miming of, 116 
assessment of poor rate upon the, 25 
brickfields, chalk or gravel pits, how ascertained, 43 
canals, of, methods of ascertaining, 38, 39 
< apital value as evidence of, 28 , 

ceinetencs, of, how aso itaincd, 43, 44 
toal nunc, how ascertained, 12, 43 

compensation levy on licensed house not deducted in »iliving 
at, 41 * • 

condition of piermses as affecting, 27 

deductions made in calculating, 29, 30 f X 

arriving at, S3, 34 

deductions made in calculating, 29, 3d 
effect of a premium or burdensome covenant on, 26 
elcxtiical undertakings, of, valuation and apportionment of, * 
38 

empty premises oi irrecoverable rent do not affect, 26 
gas, water and electrical undertaking, of, how ascii tamed, 

35, 36 • 

h.nboui or dock undeitaking, of, basis of calculation, 39, 40 
mi lusion of spring and intake from a river in, of land, 37 
indirectly productive portions of gas undertakings, how ascer¬ 
tained, 38 

watei undertaking, of, how* 
obtained, 37 

land built on, of, 27 

used as a plantation, of, 44 t 

machinery and plant must be taken into account in arriving 
* at, 28, 29 

“ rateable value,” meaning of, 26 • 

where relating to metropolis, 115 

rateable value, method of ascertaining on parochial principle of gas, water 
and electrical undertakings, 36, 37 
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rateable value, pool rate follows valuation list as to, 47 

poition of 1 ail way undertaking m particular parish, bow 
< arrived at, 30, 31 

purposes of borongh rate, for, basis of, 79 
railway, of, deductions from gross receipts in arriving at, 
32, 33 

how ascertained, 31 

special expenses rate, for purposes of, 95 
strike held not to affect the, 27 
tin, lead, or copper mines, of, how aseerl.lined, 43 
tithe renteharge, of, method of ascertaining, 15 
. where rent includes payments for tilings other th in occupa¬ 

tion, 20 

values, metropolis, appeal against total, provision as to, 123 
rate-book, inspection of, rights of persons rated as to, 50 
production .is evidence, 50 
„ on appeal to quliter sessions, 64 

rate-books, production bcioie assessment committee, 47 
ratepayer, definition of, 118, 121 
ratepayer®, remedies of, 57—65 

late-receipt check-book, 'duty to keep and give receipts from, 07 
lates and taxes, deductions fiom rental value m respect of, 29 

deduction from railway expenses in aiming at lateable \alue, 32 
rattone tenure?, exemption of prisons liable to repair the highway*, 21 
receiver, liability for poor rate, 68 
rateable occupation by, 11 

recognisances, aopcll int against geneial district rate must enter into, 90 
redemption, private improvement rate, of, 98 
reformatory schools, late ability of, 16 

refreshment looms, treatment in valuing railway stations, 31 
rent, measuie of value is not the artual, 26 

rental value, considerations taken into account in estimating, 25 
deductions made to airive at the, 29, 30 
renteharge, rateability where substituted for tithe.-., 18 
retorts, taken into account in. rating gaswoiks, 29 

revaluation, none for purposes of supplemental list m metropolis, 121 
lights of common, evercise of, may he rateable occupation, 10 
Itoyal Academy, exemption as to part of National Gallery, 15 
royal palace, rateability of occupier of rooms m, 5 

site in, 15 

running Tinas, what are, for rating purpose.', 31 

ponris, inclusion of tolls paid in lespcct of, in gross receipts, 31 
rateable occupation by railway < ompany m re'pei t of, 13 
rural districts* nature of highway rate in, 97, 98 

powers of authonty as to private improvement expenses in, 99 
saleable underwoods, rateable value of land used for growth of, 4 1 
win n to be rated, 44 

school, persons rateable where occupied by matron, 10, 11 
schools, Government, rateability of, 15 

rateability of education authority for its, 16 
scientific societies, exemption of, 21, 22 
seaside lodging-houses, ruteaoihty although unoccupied, C, 7 
shops, rateable although unorcopied, 6, 7 
separate lettings, how rated, 12, 13 

use, rateability of persons having," how ascertained, 12, 13 
Serjeants’ Inn, as to exemption of, 21 

servant, person rateable when promisee occupied by, 10, 11 
seivants, ambassadors, of, exemption from rates, 17" 

Oiown, when not lateable, 14 
sewage authority, rateable for its woiks, 16 
farm, nteabihty of tenant of, 7, 8 

rating of authorities in respect of, 16 
• sewers rate, and see general sewers rate, special sewers rate, 
authorities by whom levied, 102 
nature qf, 101, 102 • 

not a " parliamentary tax,” 103 
rates, classification of, 103 

shippers, not rateable in respect of office occupied m docks, 13 

( 14 ) 
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sidings, method of valuing, 31 
signal boxes, rating of, 31 

smkirg fond, for renewals, deductions may be made for, 30 
• slot meters, inclusion in value of tenant’s capital in case of gas company. 36 
sluice, occupation of, may be rateable, 8 
sluices, tolls in connection with, when owner rateable for, 9 
small property, liability ot owner in place of occupier for rates of, 19 
tenements, power to compound in respect ot rates of, 20 
“solely for public purposes,” meaning of, 25 

special case, may be stated in respect ot an oidcr foi payment of general 
district rate, 93 

county purpose, scpaiate rate made for, 74 
expenses, as to definition of, 94 

rate, application of provisions relating to pool rate to, 95, 9G 
how levied, 95 
natuie of, 91 
persons assessed to, 95 
rateable value for purposes of, 95 
retrospective effect of, 95 
sessions, disqualification of pint ices at, GO 
grounds of appeal to, 59 * 

holding ol, provisions as to, 59 
jurisdiction on heanng appeal, GO 

metropolis, heanng ot appeals against quinquennial list of, 
120 

jurisdiction and powers of, 120, 121 
no power to respite the appeal, 59 
notice of appeal to, provision for, 59 
sewers rate, areas liable to be rated to the. 113 
collection and iccoveiy of, 114 
conditions precedent to making of, 112, 113 
definition of, 112 

lands in lespcct of which levied, 113 

making the, ptocidure as to, 114 

may be collected from oicupiei, lit, 115 

not a tenant’s rate, 113, 111 

owner V liability to, 113 

remedies of ratepayers as to, 114 

sporting rights, inclusion of value of, in ascertaining tlic rateable value of 
land, 41, 45 t 

liability of occupier of, to poor rate, 4 
meaning of, 4 
ratmg of, provision ior, 21 
rights of occupiei as to rates of, 44 * 

spring, supply ot water from, inclusion in rateable value of land, 37 
stall-keeper, when not rateable, 10 
stallage, tolls lor, ratcabihty of, 9, 10 
stations, method of valuing, 31 

statutable deductions, expmses included in, on valuing railway, 34 
made in calculating the rateable value, 30 
what aic, 26 

steam engines, taken into account in arriving at rateable value, 28 
steelyard, machineiy in, taken into account, 28 
strike, rateable value not affectedly, 27 
summons, genetal district rate, for, procedure, 91 

issue for late made by drainage board, procedure, 110 
jurisdiction of the court on the hearing of, foi general district rate, 
92, 93 

non-payment of general sewers rate, procedure, 109, 110 
Sunday schools, exemption ot, 22 

supplemental list, metropolis, alterations permissible iu, 121 

procedure with regard to, 124 
purposes of, 123, 124 
when made, 116 

valuation list, method of making and approving, 51 

when made by the assessment committee, 51 
overseers, 61 • 

surveyor of taxes, right to object to quinquennial list m metropolis, 118 
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swmgbndge, rating of tenant of tolls of, 8 

telegraph appai atus, rating of, when in the nature of an easement 7 

premises, rateabihty of, 16 ( 

wires, rating of, where appropriated to private company, 13 
telegraphs, exemption of propeity lcqmrcd for, extent of, 21 
telephone appai at us, rating ot, when m the nature ol an easement, 7 
temporary structnies, ratoability ot, 1 
tenant at will, may bo rateable as orcupici, 5 

from year to } ear, supposition as to term of, 26 
tenant’s capital, melii-ions in, in case of gas company, 36 
v 1 1 iii ot tug may be ini lucb d in, 40 
wli it may be included in, on v lining railways, 33 
rate, special sewers rate not within the dehiuliun of, J13, 111 
tender, poor rate, ot, must be accepted when in full, 67 
tenements, assessment of ownei m icspn b of, 87 

territorial four, exemption of buildings exclusively occupied by, It 
Thames Embankment, exemption of, 24 
H cl house, valued as if fiee, 11 

tin mines, nnlhod ot valuation for rating puiposes, 43 

tithe commutation rentcharge, pailial exemption fi enn general dntnel late, 85 
r'ntchaiges, raleability of, 18 
partial exemption when attached to a benefice, 23 

rentehaige, deduction in arnving at rateable valur inu-t be m idi ot 30 
method of ascertaining rale-able value, 15 
under Tithe Act, 18-iJ, raft ability of, 18 
tithes, liability of occupier of, to poor rut<\ 3, 1 

partial exemption fimn general distant rate, 85 
xating oi owners of, 17, 18 
title, ratoability does not depend upon, 5 

toll-budgcs, toils ju connection with, when owner rate ible foi, 9 
toll-free bridge, not rateable when public tlie only oec upiors, 17 
“toll thouuigh,” non-ratoabmty of, 9 

tolls, application of paioehial principle to, in rating canals, 39 
lmliiMon m gtoss receipts of railway romp my, 35 
lighthouse, oi a, non-ratcability oi, 10 
rnuket, ratealuhty of, 9 
not i it cable per .«<?, 8 

ratoability when taken m n-speet of i at cable occupation ol land, 8, 9 
stallage, for, rateabihty of, 9, 10 
« swing-bridge, ol, rating of tenant of, 8 
towing-path, piitial exemption of land used as, fioin general district lute, hi> 
ratoability of company in respect of poitious of electric cables, 13 
trade, piobls of, when taken into eonsideiition, 27, 28 
tramways* method of valuation of, 38 

xatcability of company in respect of portions of eleetnc cables, 13 
trustees, lights of common, lateability of, 10 

tug, inclusion in tenant’s capital in ascertaining value of harbour under¬ 
taking, 40 

tunnel, lateability where constructed by mining company, 7 
“ twelve months,” meaning of, 123 

Unemployed Workmen Art, 1905, metropolis, d(fraying of expenses under, 128 
Union Assessment Acts, regulation of valuation lists by, 45, In 
Universities, rateabihty of, 16 

unoccupied premises, general district rate not chargeable on, 94 
urban parishes, duties and liabilities of oversters in, may be transferred, !(> 
valuation, gas, water and electrical undeitakings, of, basis of, 35, 3t> 
list, alteration in, power of assessment committee as to, 50 
approval of, 50 
as basis for borough rate, 79 
charges of expenses as to, on common fund, 52 
expenses of, overseers as to, how paid, 52 

when may be chaiged on the palish, 52 
final approval of altered, 50, 51 
functions of assessment committee as fy>, 46 
oveiseers in, 46 

inspection for purposes of general district rate, 88 
of, powci of interested poisons as to, 49 
metropolis, appeal on ginnnd of absence of, 123 

( 1G ^ 
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valuation list, metropolis, current “ quinquennial.” list as, 116 t 

effect of, 116, 116 
nature of, in force, 47, 48 
* new, contents and form of, 48 

procedure on making the, 48 
notice of objection to, after final approval, 57, 58 
objection to, as remedy against assessment to general diet net 
rate, 89 

notice xequued on, 49 
objections to, kinds of, 67 
poor late follows, as to lateable value, 4? 

power of county late basis committee to direct a, 72 • < 

quarter sessions may ordtr, on appeal against county rate 
basis, 74 

rcdeposit after alteration, 50 
jcgulatniu of, by Union Assi ssment Acts, 46, 16 
light of oversceis to object to, 65 
signature and deposit of, 18 
special expenses rate follows, 95 
tiansmission to asoC'-sment < omnuttec, 49 
vilurr, appointment for making new oi mjiplciuonfeal valuation li t, f >l 
lemumiation of, 63 
tesUy, as to tiansfer of powers of, 71 
our, liability to poor late, ‘5, 1 

ratuability as tithe-owner, 17 
\ oIuntary schools, exemjition ot, extent of, 22, 2.8 
volunteer stoic houses, exemption fiom rites, It 
w igon-way, user of land by way of, may be rateable, 7 
War Other, exemption from rates, 14 
wmTiou-.es, rating where situate in docks, 11 
unoccupied, when rateable, 6, 7 
natch late, assessment loi purposes of, 81, 82 

boroughs m which may be levied, 81 
collection and recovery of, 82 
restrictions on levying, 81 
when may be made, b2 

w at oi companies, inteabilily tin use of land, 5 

paitial exonijilton of land covered with, fiom gi neral district rite, 8o 
late, nature oi a, 29 

undertaking, a.pj> boat ion of parochial pimciplc in rating, 
basis of valuation of, 36, 3b 
induedlv productive portions of, what aie, 37 
rateable v ilae of mducctly piodtutive portions oi, low 
arm od at, 37 • • 

witeiwoiks, parted f’Aemjjtaon from general distiut late, 86 
laleabilitv of land forming i ah hmerit ten, 6, 7 
weekly tenants, right* as to deducting rates iiom rent, 19 
whalves, latmg oi, where connected with railways, 10 
wiiifliug-up, pnoiity of poor rate in, 68 

rateable occupation by liquidators m, 11 
woodlands, liability of occupier to poor rate, 4 

partial exemption from general district rate, 85 
rateable value oi, how ascertained, 44 
w oikiug expenses, deduction frorp gross receipts of railway, 33 
winks, lat.eability of unoccupied, when kept os a stand-by, 6, 7 
jeai, definition of, 116, 124 

REAL PROPERTY AND CHATTELS REAL, 
abeyance, freehold most not be in, 216 
absolute ownership, none in land, 138, 139 

title, conversion of possessory title into, 316 

leaseholds, to, registration m land registry, 314 
proof necessary to registration of, 315 
registration m Land Registry, effect of,*313 
account, liability of joint tenants and tenants m common to, 211 
acknowledged deed, married woman’s power to dispose of property by, 298, 
299 
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UKAIi PROPEBTY AND CHATTELS REAL— continued. 
acknowledged deed, voluntary nature of, 825, 326 
action in ejectment, couit3 in which, may he brought, 323 
lessee for yeais’ right to tiring, 321, 326 
modern form of, 323, 326 
recoveiy of land, for, how toimerly btought, 321 

joinder of claims in, 32b, 327 
light* reserved to fieeholdeis m respect of, IK) 
adultery, when estate by the curtesy uot defeated by, 182 
wife’s right to dower forfeited by, l!)6 
adverse possession, estate arising by, 283 
advowson in gross, how passed, lb] 

> alien, disentailment by, mode of, 23i> 

alienation, abolition of fines on, extent of, 148 

contingent and executory liitciei-ts. rights as to, 281 

rtket of Statute Qum Emptoies on right of 111, 115 

former means of, 143 

land under the feud il system, of, 286 

mortmain, in, what amounts to, 330, 331 

origin of complete power of, 28b 

part of estate by subinfeudation, of, 143, lit 

Quii EmptOrcs as affecting right of, 288 

restraint on, right to impose, 287, 288 

rights of ownei m fee simple as to, 167, 168 

tenant for life’s powers of, 177, 178 

jtur autre nr, by, rights as to, 179, 180 
transfer by, as affecting the loid, 287 
allodium, m'amng of, 139 

ant tent demesne, former immunities applicable to tenants in. 150 
origin of, 148, 149 
tcnuie in, nature of, 150, 161 
freeholds, nature of, 149, 150 
origin of, 148 

appearance, action for recovery of land, m, rights as to, 328 

judgment m action to recover land in default of, 328 
appendant, mcoiporeal hereditaments may be. 162 
appointment, lemainder subject to power of, 220 
appurtenant, incorpoical hereditaments may Be, lt>2 
armour, as an heirloom, 240 
assignment, dower, of, 19b, 197 
“ asv?es,” estate not enlarged by use of woid, 165 
assurance, kinds by which land tian^feried, 290 

necessary to operation of Statute of Pse% 281 
real property, of, form of, 301 
attornment, compelled on tiansfer of seigmoiy, 289 
bankrupt, discntailment by, mode of, 256 
bankruptcy, no limitation to self until, 174 

office of protector, not affected by, 254 
bargain and sale, avoidance of conveyance by feoffment by, 293 
operation of a, 293 
barring, estate tail, of, 247—260 
base fee, creation by non-statutoiy disposition, 263 
enlargement by union of estates, 263 
into fee simple, 262 
how created, 262 „ 

meaning of, 262 
nature of an estate as a, 262 

Bedford Level, registration of lands within the, purposes of, 307, 308 
bequest, widow’s right to, barred by, 194 

birth of issue, necessary to husband’s estate by the curtesy, 186 

Board of Agricultuie and Fisheries, paities who may apply to, for an order for 

exchange, 296, 29/ 
power to older an exchange, 296 
valuation and order for exchange by, 
297 

• when order cannot be made by, 297 

borough-English, extent of dower by custom of, 190 
nature of custom of, 155 
origin of, 149 
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REAL PROPERTY AND CHATTELS REAL —conttuurd. 
breach of condition, foifeiturn of estate on, 331 
burden of proof, as to death ol cehlwi que vie, 183 

bin gage tenure, nature of, 155 1 

• i notion against registiatiou in Land Registry, power to lodge, 31>, 321 
(a vent, right to legister in Yorkshire registry, 307 
ecitih'Mte, bee land ceitihca.te 
i e tin que triibt, right to title deeds, 239 
use, nature of a, 273 

necessity for, where StaLitv. of Uses opciates, 275 
vie, death ol, burden of pioot as to, 183 

liability of tenant pur autre nr holding over after death of 
183 • 

who is the, 178 

cluig't, cancellation m part, distJiaige of legistered, 317, 318 
creation by entry in Land Registiv, 317 
limited operation of registered, 317 
prionty over dower, 191 
register, at Land Registry, < ontents of, 310 
tenant m dower may be liable for interest on, 199 
transfer of registered, 319 
void stipulations relating to registered, 317 
charter of feoffment, livery of seism acrompanu d b>, 291 
chattel real, definition of, lb3, lt>4 
term of years as a, 138 
chattels, in the nature of hcnlooms, 211 

personal, when devolving on the heir, 23S 

real, division of real property into real estate and, 138 

husband’s light, to deal with wile’s, extent ot, 300, 301 
chuf lent, nature of, 285 
chivalry, tenure m, nature of, 140 
class, contingent remamders m favour of a, 225 
springing devise to a, nature of, 231 
collateral limitation, nature of estate of, 170, 171 
“ < ommon locoveiy,” barring estate by, process of, 217 
common recovery, effect of, 248 

socage, natuie of tenuie in, 148 
condition, estate upon, how? defeated, 169, 170 

liability of estate to forfeiture on breach of, 331 
validity of giant of estate upon, 170 
conditional fee, effect of Statute Do Dorns on a, 172 
powers of owner of, 173 
fees, natme of, 172 

conduct, severance of joint tenancy by, 206 

consent, protector ot settlement, of, rules relating to, 257, 258 * 

contingent interest, alienation of, rights as to, 289 

remainder, distinguished fiom executory devise, 232, 238 
execution of use when a, 282 
must be supported by preceding estate, 222, 223 
nature of, 220 

not defeated by determination of the particular estate, 
226 

lcmainder expectant on, 219 

treatment of posthumous child entitled undir a, 223 
vesting of, 223 

when capable of taking effect as a springing or shift¬ 
ing use, 226 

remainders alternate limitation of, 219 
classification of, 220—222 
examples of, 220—223 
iq favour of a class, 225 
liability to destruction, 224, 223 
protection by statute, 225, 226 
rn copyholders, 224 
m of, effect of, 226 

contract for sale, by one of two joint tenants, effect of, 295 
contribution, when joint tenant may be charged with, 204 
contributory negligence, right to indemnity lorfeited by, 324 
“ convey," effect of use of woid, 291 

# ( 19 ) 



Index. 


REAL PROPERTY AND CHATTELS REAL— continued. 
conveyance, real pioperty, of, form of, 301 
convict,' disentailment by, mode of, 266 
co-owners, right to title deeds as between 230 
co-ownership, classes of, 199 
coparcenary, eication of, 210 

how deterimned, 211 
incidents of, 210, 211 

coparccnei, alienation of shaic by, effect of, 211 
copyhold tenure, incidents of, 149 
copyholders, ongm of customary courts for, 143 
copyholds, application of mie m Shelley's Case to, limit al ions of, 227 
exemption fiom piowsions of Dower Act, 194 
grant m f< c ol, 106 

to giantec and heirs of his body, effect of, 172 
passing under a will, 138 

(orpoiation sole, giant to, m fee simple, words of limitation ne<cssary, 

lQf. 

corporations, power to hold propeity in joint tenancy, 201, 202 
cofpoieal hciedit'ipient., conveyance by feoffment, bow avoided, 293 

definition ot, 160 

iosti., action to assign dower, of, when allowed, 197 
< ourt baion, ongiu of, 113 

i ovenant to settle, by one of two joint tenants, effect of, 205 
fiown, estate tail not barrablc where reversion remums in the, 2bl 
cuitcsy, estate by the, hath of issue necessary to husband’s issue, 186 

how defeated, 188, 189 
divested, 185, 18b 
n iture of, 183 

property in which existing, 183, 184 
rights and poweis of tenant of, 187 
when existing in respect of reversions and remainders, 
185 

customary eouits, origin of, 113 

freeholds, nature of, 149 

De Dorns, alienation of estates tail as affoi led bv Statute, 247 
(onditiou.il fees as affected by, 172, 211 
cff< ct ot statute, 288 

death, devolution of title deeds upon, 210 
declaration of use, effect of, 277 

t to b.ir dower, effect of, 194 

deed acknowledged, m.inicd woman’s power to dispose of property by, 299 
voluntary natuio of, 299, 300 
surrender must bo made by, 293 
deeds, registration in Middhsex, 301—301 

default of appear nu e, judgment m action for rccovciy of land in, 328 
dtience, judgment in action loi recovery of land in, 329, 330 
defendant, in action to iccovir land, plea when in possession, 329 
defendants, joinder of, in action fox tccovery of land, 327 
descent, severance of tenancy m common by, 210 
determinable fee, effect oi disentaiiment on, 259 

enlaigement into absolute fee simple, 171 
nature of, 170, 171 
powers of owner of, 173 
when an exoeutui y inj.eiest, 233 
devise, joint tenancy may arise fioui, 200 

widow’s right to dower haired by, 194 
devolution, estate pur autre vie, ol, 180 

disentail, consent of piotector of settlement, when necessary to, 257 
deed essential to, effectual, 255 
defective, not made good m equity, 258 
effect as regards estates limited after estate tail, 268, 259 
interest of tenant m tail after, 269 
raamed woman, by, powers, 265, 25b 
method of, prioi to 1834 .247 , 

right to** in whom subsisting, 260 
statutory, effect of, 249 

disentailing deed, necessity for enrolment, 266, 267 
disseisin, joint tenancy may arise from, 200 
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BEAL PROPERTY AND CHATTELS REAL— continue*. 
divorce, estate by the curtesy deleated by, 188 

right 1o dower or freebench extinguished by, 195 
• Domesday Book, as evidence that manor is ancient, demesne, 150 
Dower Act, 18i‘l definition of “laud” in, 192 
dower, see also tenant m dower 

agreement not to Ini, (fleet of, 1"5 
alien worn in not entitled to, lh'< 
assignment of, by mete** and bounds, 19(i, 197 
method of, 19(> 

persons entitled to make, 196 
time of, 1% 

eosts of action to i-, igu, when allowed, 107 
dulaiation bailing, died, of, 101 
devise oi beguest to widow as a bar to, 194 
estate of widow after assignment of, 198 
extent of, by custom oi borough-English, 190 
extinguished by divoiee, 195, 19i» 
gavelkind land as sublet f to, 189, 190 
nature of estate in, 152, 189, 190 
not attached to (date f>ur autre vie, 191 . 
pnonty of cliatpm ovei, 191 
property to whuli uglit ovtend,, 190 
provision in lieu oi, as a bar, 192 
ictovery of, 197 
release by widow, 195 

light to, out of <olom.il lands, upon what depending, 189 
light* and Inbilities of tenant m, 198 
sale of land subject to, 198 

seisin of hushind, mxessaiy to light to, 191, 192 
fet Outory restriction of, 192, 194 
substitution of rent for, 197 
Iciiamy in common as subject to, 192 
uses to bar, 192, 193 
widow’s quuiantuie in icl.ition to, 196 
wife miy agree to preclude heisdf fiom, 195 
easements, as ineotpouat bei edit aments, I <51 
ejectment, modem form of a< turn, 325, 3J(i 

recovtly of land by lessee for years by action ui. 324, 

,>cr> 

tenant foi term ot years’ light to, 147 • 

election, by wifi on gilt of legacies to will to bei self and husband, ellcct 
of, 187, 388 

«mbienienls, light of poison d ti pi esc ntatives of tenant fm life to, 177 
tenant in dowci to, 198 

enjoyment, extent to which ownci in fee simple has right of, 10/ 
right of tenant for life to, 175 

jur autre rte to, 179 
enlargement, base fee into fee simple,.of, 262, 2b3 

term of years into fee simple, ot, 2(58—270 

effect of exercise of power, 269, 
270 

enrolment, disentailing deed, of, necessity for, 256, 257 

time and place for, 256, 257 
entail, consent ne<es&ary to bar*the, 250, 251 

equitable contingent remainder, when not deflated by failure of pnor par- 
tu ular estate, 226 

estates, application of rule in Shelley’s Case to, 227 
fee, words of limitation neoessaiy to pass, 166 
interests m land, sources of, 283 
waste, owner m fee simple may be liable for, IC7 
tenant for life may be only liable to, 176 
escheat, effect on right to dower, 192 

liability of estate in fee to, 145, 164 
when f6e simple absolute may, 213 
land may, 331, 332 

“escuage,” commuting of service for payment of, 140 , 

estate by the curtesy, birth of issue necessary to husband’s, 186 
how (Jefeated, 188, 189 
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LEAL PROPERTY AND CHATTELS REAL -continued. 
estate by the cuito»y, bow divested, 185 
nature of, 183 
none in joint tenancy, 185 
property in which enjoyed, 183, 184 
when existing in respect of revcisions and iciikuuucis, 
185 

wife’s seisin necessary to, 184, 185 
for life, arising by express grant, 174 
how created, 173 
may be determinable, 174 
implied, 174 

' nature of, 173 

leverter of, 146 
years, see also term of years 

essentials to creation of, 2C5 
origin of, 2G4, 2G5 
• incidents of, 167, 168 
, in dower, nature of, 189, 190 

notice protecting, when of registered land, 320 
fee simple, nature of, 146, 164, 165 
tail, ere at i on by limitation “in tail,” 246, 247 
in< aning of, 162, 163 

pur autre vie, application of rule m Shelley’s Case to, 227 
as subjec t of an executoiy clo\ ise, 235 
creation of, 178, 179 
disposal by will, 181 
dower cannot attach to, 191 
goneiul occupant of, when may enter, 181 
limitation of, 180 
nature of, 178 
tail, barring by tine, 218, 249 

common iceovery as a bar to, effect of, 248 
creation by limitation to “hens of the body,” 213, 244 
devolution on death of tenant in tail, 264 
discntailmcnt of, 217, 248 
executory estate on, effect of, 235 . 

general, nature of, 212 
iiow may be restricted, 212, 243 
limitation to heirs “male” or “female," 215, 246 
• not banable wheie created by private Act, 2G1 

reversion in Ciown, 261 

barred by tenant m tail after possibility of issue extinct, 260 
created of gavelkind to eldest son, 154 
‘origin of, 241, 242 
special, how may be restricted, 243 
term of years not subject to limitation as an, 266, 267 
upon condition, creation of, 168, 169 
how defeated, 169 

estates of inheritance, grant of a fee conferring, 145 
tail, classification of, 213 
estovers, right of tenant fox life to, 17o 

exchange, Board of Agiicultuie and Fisheries’ power to order, 296 
deed necessary to valid, 295 
equality in value necessary to'order for, 297 
how effected at common law, 295 
mutual conveyance as effecting 295, 296 

parties who may apply for older of the Board of Agncultuie and 
Fisheries as to, 296, 297 
where interest of parties limited, 295, 296 
executoiy devise, estate pur autre vie as subject of, 235 

tail as affected by, 235 

right of owner m fee simple as affected by, 167 
term of years, of, and limitation of trusts of term, rules 
governing, 268 • 

wnen becoming a remainder, 236 
gift .over, effect on right to dower, 192 
interest, alienation of, rights as to, 289 

comparison with estate if* remainder, 217 
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executory interest, defeasance of, 237 m 

determinable fee as an, 234, 233 

eflcct where given on two independent events where one# 
illegal, 236, 237 

natuxe of inteicst whether remauidei or, how determined, 
236 

uses by way of, creation of, 278 
limitation, distinguished from contingent remainder, 232, 213 
how cieatcd, 231, 232 
nature of, 232 

trust, rule in Shelley's Cuw not necessarily applicablo to, 22. 
express grant, creation of tenancy in < mnniori by, 207 
extinguishment of title, what amounts to, 330—334 
fealty, retention on abolition of knight seiMce, 118 
fee faim rent, nature of a, 286 
“ fee farm rent,” natuxe of giant of laud at a, 112 
fee, giant of a, estate confcried by, 116 

hereditary natuie of interest gianted by, 138 
“fee,” beiiiabihty denoted by teuu, 116 
origin of toxin, 161 

ivhat is denoted by term, 161 * 

fee simple, absolute, when may escheat, 213 

.alienation by ownex in, rights as to, 167 168 
conditional, creation of estate of, 168, lt>'i 
creation by reference to another mstinmcnt, 160 
of estate in, by will, 166 
dense subject to executory devise ovei, 164 
division into successive estates, 212 
enlargement of base fee into, 262. 203 

detnmmable fee into abmlule, 171 
trim ot years into, 268, 1 ’ 0 't 
estate in, how granted, 166 

executoiy devise over as affecting rights of ownci in, 167 
giant of copyholds in, 166 

to coijioiation sole, of, words of limitation necessity, 16‘> 
merest possibly existuig altex, 218 
lease and release as effecting a conveyance m, 231 
modification of estates in, 168 
natuie of estate in, 161, 166 

no remainder limited aftet a, 217, 218 . 

poweis of tenant in, as to h< nlooms, 2tl 
icstrict’on to fee tail, limitation amounting to 21., 216 
light of injoymeut extended to ownei in, 167 
transmission aud devolution of art estate in, 168 • 
fcothnent, alienation by infant by, custom as to 162 

(halter ot, lively of seism acu.mpauicd by, 29 L 
essentials to a valid, 291 
nature of assurance known as a, 290 
“ feu," use of teim in Scotland, 139 * 

“feud,” tenure of land based upon giant as a, 139 
feudal system, abolition of the, 147, 148 

alienation of land under the, 286 287 
tenuie, ownership of land based on, 138, J3‘> 
faduciary relationship, none between joint tenants, 204 
fme, barring of estate tail by, 248, 249 
fines and recoveries, abolition of, 219 

on alienation, extent of abolition of, 118 
fixtuies, right of personal representatives of tenant for life to, 17/ 
forfeiture, denial of loid’s title as a ground for, 331 

liability of estate created upon condition to, 331 
in land to, 330 

forged documents, effect of registration of, 324 

frankalmom, tenure m, of no practical importance, 148 

fraud, effect of married woman’s, m dealing with her property, 300 

freebench, right to, extinguished by divoice, 195, 196* 

freehold estates, classes of, 214 

land, right to transfer registered, 318 
must not he in abeyance, 216 
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REAL BROPERTY AND CHATTELS REAL— continued. 
freehold, no limitation in futuro, 210, 217 
seism of, 214 

titles, registrable m Land Registry, 313 , 

freeholders, actions resolved for, 146 
future interests, alienation of, 289 

in land, nature of, 160 

gavelkind, effect when passing into the ownership of the Ciown, 153, 164 
interests subject to, 154, 155 
judicial recognition of, 163 
land, extent of dower in respect of, 189, 190 
natuxp of custom of, 161, 162 
' origin of, 118, 149 

presumption as to, 162, 133 
right ol heirs to partition, 165 
statutes disgavcllmg lands of, tenure of, 163, 154 
general occupant, estate pur autre vie, of, when may entot, 181 
gift creation of joint tenancy by, 200 
good leasehold title, registialion m Laud Registry 311 
“grand se ije ruty,” nature of, 142 

grand serje.mty, tenure by, ol no practical importance, 148 
giant, conveyance ot freehold by modem deed of, 291 
essentials to valid, 293 

“ giant,” not accessary to convey freehold interests, 291 

habendum, estate is limited by the, 174 

haybole, tenant for life’s right to, 176 

heir, chattels personal devolving upon the, 23 

heirloom, derivation of word, 240 

heirlooms, by speci.d custom, 24J 

chatteds rn the nature of, 211 
devolution of, 238 
nature of, 240 

powers of tenant in fee simple as to, 241 
“ heirs," construction of term, 166 

limitation of estate by use of word, 165 
use of word unnecessary in wills, 166 

he ns male, prefirenee given to, where limitation to "heirs of the body,” 
245 

of the body, creation of estate tail by limitation to, 243 
limitation to lieirs, meaning, 215 
hereditaments, division of. Jot)—162 
meaning of, 159, 160 
seism of persons holding in trust, 274 
hi not", retention on abolition of knight service, 148 

High Court of Justice, when constituted piotootoi of the settlement, 253 
holding over, liability of tenant pur autre vie for, 183 
housebote, tenant foi life’s right to, 176 

“ m fee bimple,’ extent of limitation where phrase* not used 166 
“ iu gloss,” incorporeal hereditaments may be, 162 
“in tail,” sufficiency of use of limitation of estate, 246, 247 
incorporeal hereditament!, deflnition of, 160, 161 

description denoting ownership of, 164 
division of, 162 

incorporeal rights, land, in, what aie included in, 284 
incumbrances, protectoi of the settlemcm, by, office not affected by, 264 
when incapable of registration in Land Registry, 311 
indemnity, foi feited by contributory negligence on registration, 324 
rectification in Land Begistiy, on, when given, 323, 324 
of icgistcr at Land Ib-gistry, on, 322. 323 
index, Land Registry, at the, contents of, 303 
infant, alienation by feoffment by, custom as to, 162 
tenant in tail, disentailmcnt by, mode of, 256 
inhibition, dealings with rcgisteied land prevented by, 321 
tntereste termini, nature of, 265 

interest, tenant m dower must keep down mortgage, 193 
intestate, liabhty 6£ fee simple to escheat on death of owner without heirs 
and, 164 

issue, birth of, necessary to husband’B estate by the curtesy, 186 
joinder of claims, action for recovery of land, in, 326, 327 
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REAL PROPERTY AND CHATTELS RE U— continued. 
joint tenancy, corporate property held on, 201, ‘.’02 
creation of, 190, 200 
estate by the curtesy non-existent in, 185 
m lee tail, how limited, 200 
severance m title of, nhnt will amount to, 201 
unity of interest in, when destroyed, 20i» 
tenants, covenant to settle by one of two, effect of, 205 

grant fox hie to strangei by one of, effect of, 201, 205 
how seised of land, 2<)2 
incidents as to interests of, 203 

lease foi years by one of two, effect of, 203 # 

nature of interests ol, 202, 20'S • 

no lidiniiry iel.ition between, 201 
statutory light to account as between, 20.1 201 
judgment, default of appiaiancc in action foi jecovery of 1 mils, in, 328 
defence in ution to ic'-uvcr land in, 32‘t, 230 
judicial scpai il ion, right to dowei not aileeltd by decret of, lUti " 
jus accreicrudi, as an incident of joint tenancy, 203 • 

Kent, custom of gavelkind m, 152, 153 

King’s Ini uco, auen itioii m uiiiitniun made by, 330, 331 

knight service, abolition bv stitule, 148 

conversion into socage tenure, 117, 148 
form ol tenure m cltiv dry by, 110 
laches, right to dower lnrred by, 107, 198 
“land,” definition of, 156, 137, 301 

"land certificate,” issue and provisions relating to, 310, 317 
land charges, nature of, 284 

effect ot sale subject to dower, 198 
King as lord paramount of, IP) 
no absolute ownership of, 138, 139 
owuci«hip m, extent of, 150 

Land Registry, application for rcgisliation in, how made, 311, 315 

capacity to deal with land b\ instiumcnts oil tin register, 320 

compulsory area or, 80S, .509 

contents of the index at the, 303 

devolution of title to land rigisteied in, 319 

divisions of the register in the, 309, 310 

examination of life m, 315, 810 

fiaudulenl tiansictions not protected by registration in, 322 
In ehold titles which may be registered in, 54 3* 
inspection of register and official seurh at, 310 
land capable r»f registration in, 310, 311 
notice of application foi iwgo-lnition m the, 310 
office of the, 308 
priority notice in, effect of. 315 
rectification of register at, 322 
registrar’s powers in conduct of business of, 309 
registration of land‘subject to power of sale m, 313 
restrictive covenants m, 311, 312 
settled land in the, 312, 313 
light to lodge caution in, 321 

light* of thud parties incapable of registration in, 311 
rules regulating, powers as to, 309 
teim foi mortgage purposes not registrable in, 311 
title's which can be xegisteied m the, 313 
who may apply for registration in, 312 
“ lands and tenements,” mpining of, 163 
" lands, tenements or hereditaments,” meaning of, 164 
lease and release, avoidance of conveyance by feoffment by, 293 
effect as a conveyance m fee simple, 294 
for years, by one of two joint tenants, effect of, 205 
leasehold tenure, nature of, 147 
origin of, 146 

leaseholds, devfse of real estate not passing, 163 t 
foi lives, nature of estate in, 163 
registration in Land Registry, 314, 315 * 

transfer of registered, effect of, 319 

leases, registered land, of,wiotice as a protection for, 320. 321 • 
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URAL PROPERTY AND CHATTERS REAR— continued 

legal estate, dealings oil the legi-aei as affecting registered 320 
eflect of Statute oi Uses on the, 273, 271 

light to title deeds is in owner of the, 239 • 

lien, registered land on, how cieated, 318 
life estate, aiismg by express grant, 171 
how created, 173 

limitation to A “or his liens ” as giving a, 165 
may be determinable, 171 
implied, 171 
nature of, 173 

interest, grant by one ot two joint ten mis to btiuugei of, effect of, 201, 
' 205 


liviry m deed, how effected, 290 
law, how eflected, 290 

of seisin, passing oi. licehold estate by, 290 
Lord Chancellor, poweis as protestor of the settlement, 251 
lunatic, disentailmont by, mode of, 236 

iu»nor, as ancient demesne, Domesday Hook as evidence of, 150 
essentials to existence of a, 150 
manors, origin of, 112, 111 

marriage, abolition is an mi ident of tenuie, 118 
flurried worrun, as piotei tor of the settlement, 253 

chattels real of, husband’s right to dial with 3ud, 301 
dismtail by, powers, 255, 256 

Irand ol, in dealing with her piopeity, eflect of, 100 
husband’s miriest m non-separate estate ot, 298 
nature and interests of estate of, 283 
pow( j of disposition by deed acknowledged, 298, 299 
remedies of purchaser on refusal to convey by, 300 
memorial, Middlesex Deeds Registry, in, foim of, 303 

stamp duty on, 303 
Yorkshire Registry, m, form of, 305 

stamp duty on, 305 

merger, equitable principle applicible to, 333 
extinguishment analogous to, 333, 331 
principle of doctrine of, 332 
when doctrine does not apply, 332, 333 
metes and bounds, assignment of (lower by, 195, 197 
Middlesex Dpeds Registry, how constituted, 301 

' instruments which may he registered m, 302 

mode of registration, 302, 30 ‘i 
omission to register in, effect of, 303, 301 
rmhtuiy service, tenure by, foimer recognition of, 140 
mines and minerals, effect of transfer ol registered land on, 319 
when subject to dower, 190 

widow’s light to woik, where subject to dower, 198 
modified fees, creation of, 108 


mortgage, disposition by tenant in tail for purpose of, rules regulating, 
260 


term, distinction between terra of years and, 265 
moitgagee, right to title deeds, 210 
mortgages, as equitable interests in land, 283, 284 
mortmain, alienation in, made by King’s licence, 330, 331 

meaning of, 330, 331 

Mortmain, subjection of uses to Statutes of, 272 

non-separate propeity, married woman, of, disposition of, 298—300 

husband’s interest in, 298 

notice, application for registration in the Land Registry, 316 
protection of unregistcied interests by, 320, 321 
lights of subsequent purchaser for value without, m Middlesex, 301 
unregistered instrument in Middlesex, of, effect of, 304 
owner, prm& facie right to title deeds, 239 
ownership, description denoting, 161 

d, vision of land for puipose of, 157 * 

land, in, nature of, 338, 139 

particular estate, contingent remainders not defeated by determination of, 226 
nature of the, 212 

estates, application of common law rules to uses by way of, 278 
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REAL PROPERTY AND CHATTELS REAL— ronturn d, 

partieul.ii trcohold estalt, how aiming, 378, 279 * 

partition, heir 1 :, m gavelkind have right to, ir>5 
» sever ance o£ joint tenancy by, 20i> 1 

tenancy in common severed hy, 209, 210 
partnership land, not subject to dower, l'K) 
jii rsonal estate, devolution of term ol yeais in, 206 
divisions of, 163 

hereditaments, not subject to doner, 190 
what are, 102 

property, as distinguished from real propeitv, 1 >7 
petty <*eijcanty, natuie of, 142 

“possession,” application of expression to teimoi, 117 J » 

|kj‘- session, adverse, estate arming by, 281 

meaning of, as applied to land 211, 215 

operation of Statute of L .<>s by and withoul ti.uismutat mn of, 
281, 282 

ii‘< ot word “piopeily” m t owner lion with, 1’>7 * 

pop essory title, < (.inversion into absolute title, 810 , 

leasehold, regisLi.ilion in Land Uigietiv, til 
may be acquiied in punt tenancy, 200, 2ul 
registration m Land Ecgmtiy, rthit of 3l3 
rights as to registration of, 310 
possibility of liverter, nature of, 213, 237 

posthumous child, treatment wlirre entitled under a cunt imp ni i. in under, 223 

power of ajipointment, vesting of remainder subjet t to, 220 

prescription, cieation of tenancy in common by, 207 

priority notice, effect of lodging at Land Registry. 31 *» 

private Act, estate tail limited by, not bailable, 261 

privileged copyholds, nature of, 149 

11 property," meaning of, 137 

when denoting a right only, 137 
proprietary action, treebolder’s light to, 146 

how formerly commenced, 146 
piotector of the settlement, appointment of, 251 

consent of, necessary to bar an entail, 250, 251 
. when necessaij, 257 

devolution of protector ate on death of, 251 
High Court of Justrce as, when constituted, 253 
incumbrances by protector not affecting office 
of, 254 

mai ried woman as, 253 

no letter on power to give or withhold consent, 
257 

office of, not affected by bankruptcy, 254 
powers of the Lord Chancellor as, 254 
procedure where under disability, 253 
statutory, where none appointed, 251, 252 
time for,giving consent, 257, 258 
vesting of office w two o. more persons, 253 
who cannot be, 252, 253 

power of sale, registration of land subject to, m Land Registry, 313 
prescription, estate arming by, 283 
property, nature of, a3 subject of a use, 277 

register, Land Registfy, at, contents of, 309 
proprietorship register, Land Registry, at, coni cuts of, 310 
jmr autre vte, alienation by tenant, rights as to, 179 

application of rule in Shelley’s Case to estaecs, *227 
creation of estate, 178, 179 
devolution of estate, 180 
disposal by will of estate, 181, 182 
estate, as subject to executory devise, 235 
general occupant of estate, when mav enter, 181 • 

liability of tenant, for holding over, 183 
nature of estate, 178 
right of heir of tenant of, 180 ‘ 

rights of enjoyment of tenant, 179 „ 

purchaser for value, creation of voidable estate by tenant m tail in favour 
of, effect of, 203, 264 
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REAL PROPERTY AND CHATTELS REAL —continued 

purchaser for value, without notice in Middlesex, lights of, 304 
, qualified fee, nature of, 172, 173 

title, leasehold, registration m Land Registry, 314 

effect of, 313 

Quia Emptorcs, effect of the Statute, 285, 286 

on i ight to alienate, 114, 145 
nature of estate affected by, 144, 145 
restraint on alienation removed by, 268 
quit rent, nature of, 285 
“real estate,” extent of meaning of, 261 
, real estate, chattels descending as, 238 

estates not included in term, 163 
meaning of, 1G3 

heicditament 1 , estates included in, 162 
property, as distinguished from peison.il properly, 137 
divisions of, 138 

"real property,” meaning of, 137 
recoveries and finer, abuiition ot, 219 

xccoveiy, di sent ailment of estates by, method of, 247, 248 
of land, commencement of action for, 32b 

proof of title necessary in action for, ,’>28 
statement ot claim m action tor, ”27 
rectification, register at Land Registry, ot, 322, 323 
register, Land Registry, at, divisions of, 309, .51<» 
registered charges, see charge^, 

lend, dealing ruth, prevented by inhibition, 321 
protection of trusts of, 321, 322 
transfer of, effect of 318, 319 
title, devolution of, 319, 320 
registrar, Land Registry, ot, powcis ot, 309 

registration, forged document, of, rights as to rectification of lrgistfr on, 324 
fraudulent instruments not protected by, 322 
Land Registry, in, application for, how mailt, 311, 315 
land subject to, 313 
persons entitled to, 312 
power io lodge "caution against, 315 
rules regulating powers as to, 309 
land within the Bedford Level, puiposes of, 307, 308 
Middlesex, m, cfles’t of nolice ol omission to tflet t, 301 
omission to effect, 303, 301 
provisions regulating, 801—304 
of title, compulsoiy aiea foi, 308, 309 
, transfer by, 308 

Yorkshire, in, iestuiments snbjett to, .301, 305 
mode of, 305 

pnority given by, 306, 307 
instruments exempt fiom, in, 305 
release, effect on a transfer, 292 . 

nature of operation of a, 292 

remainder, application of common law rulps to, uses by way of, 278 
comparison with executory interest, 217 
(nation in grantoi, 213, ‘214 
definition of, 212 

cflect of use limited by way of, 279 
expectant on contingent remainder, 219 
nature of Cblate limited in, 212, 217 
no limitation alter a fee simple, 217, 218 
subject to power of appointment, vesting of, 220 
uses by way of, ci cation of, 228 
when executory devise becomes a, 286 
where no curtesy m respect of, 185 
remainders, classes of, 218 
renl, as an incident to seigniory, 285 

estates in respect of which reserved, 280 • 

nature of, where issuing out of term of years, 164 
of assize^ n iture ot, 284, 285 

re-entry for non-payment of, right implied in respect of fee simple 
conditional, 169 , 


( 28 ) 



Index. 


HEAL PROPERTY AND CHATTELS REAL— continued. 
rent-certain, retention on abolition of knight service, 118 
rente barge, as a subject oi estate, 161 
, tenement, 168 

devolution of estate pur autre vie of a, 181 
natuic of, 281—286 
icnt-sexvice, naturo oi, 284, 285 
restraint on alienation, right to impose, 287, 288 

anticipation, effect of Statute Quia Emplores on 288 

subjection of estate of morued woman to, 283 
restrictions, right to place on registered 1 md, 321 
restrictive conditions, registration in Land Registry, 3LI, 312 
resulting uses, effect of doctiine as to, 273 
principle of, 280 
reversion, definition of, 212, 213 
nature ol a, 212 

retention by ownri out of giant, eficet of, 214 
when no erntesy m respect oi, 18"* 
re\ci!ox, estate for life subject to, lib 
possibility of, natuie of, 237 
"right In irs for evei,” citation of estate tail by, 21b 
light of entTy, assignability ot, 283 

unplied on giant of fee simple upon condition 1(>9 
survivorship, maiiud worn in in hei < hill els ieal, ol, 0D0, 301 
satisfied terms, creation and purpose of, 270, 271 
statutoiy prohibition of, 271 
Scotland, use of term ‘ leu ” in, 139 
search. Land Registry, in, provision for, 310 

Middlesex Ib'gistij, provision lor, 303 
Yoikslnre lfegistiy, m, provision tot, 306 
seigiuoiy, rent as an incident to, 285 

transfix of, upon whit dejienduig, 289 
“seisin” application oi tcun to freeholder onlv, 117 
seism, husband of, necessary to light ol dowii, I'll, 192 
in law, in di t d, 215, 215 
peisons holding m trust, of, 274 

to uses, neec-sity £oi, wheio tRalnte ot lis< s opiiales, 271, 2(5 
wile, of, netossary to husband’s estate by the curtesy, 181, 185 
sepaiatioo, t'state l*y the ciutesy delented by, 188 
srrjeanty, teuii’e in, nature of, 111, J42 
settled land, lrgi-ltaiion rn Land Registry, 312, 413 
Nettled Land Acts, exchange ot land under, 295, 290 
settlement turn, Jialineljon between term ot years and, 285, 200 
severance, joint tenancy, of, by agieemuit, 20b 

conduct, 200 

creation of tenancy in common by, 208 
mattci" not fJii'r (mg a, 205, 20n 
what well amount to, 201 
shaits, when red hereditameuts, 1(>2 

St'd/ryi, C'a&e, rule in, apjilieation to leim of years 257, 2u8 

estates applicable to, 227 
example of case aflectcd by, 22b, 227 
nature uf, 226 

points to be noticed in the application of, 228—231 
statement of, 227 
when excluded, 228 
shifting devise, effect of, 235 

future mtcicst taking eflict as, 234 
opeiation of, 235 
use, creation and effect of, 280 
natuie of a, 27!) 
statutory protection lor, 282 
tenant in tail may bar, 281 
“simple,” what is denoted by teim, 164 
socage tcnuie, conversion of knight se? vice into. 147 
form of services required in. 111 
nature of, 140 
ongm of, 142 
tenures, classes of. 112 
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REAL PROPERTY AND CHATTELS REAL— continued, 

special .occupant, light of heir of tenant pur autre vie as 180, 181 
spes successwmt, nature of a, 238 

' springing and shifting uses, common law estates not created by, 232 
devise, class, to a, nature of, 234 
future mtciosts as, 233, 231 

oi shifting use, where contingent icmaindei capable of taking effect 
as, 22b 

uses, creation of execution interests as, 232 
use, fieedom from common law rules, 279, 280 
nature of a, 270 

stamp duty, nicmoual in Middlesex Deeds Registry, on, 302 
' York,hue Registry, on, 305, 30b 

statement of claim, action for iceoveiy of laud, in, 327 

ytalute oi Uses, application of rule in Shelley’s Case to i^tatis allying 
under, 227 

assuiance necessary to opeiation of, 281 
* conditions essential to opeiation of, 274 

f creation of executory mhiests uudet the, 231, 232 

declaration of use as exhausting, 277 
effect on a bargain and sale, 293 
estates ansnig untilr the, 271 
nature of use before the, 273 

operation by and without tiansmutafion of possession, 281, 
282 

limited to estate ot person seised, 282 
uses pnor to the, 271, 272 

Statutes of Limitation, operition ol, .is bailing the right and extinguish¬ 
ing the title of owner, 283 
Mbitinnin, subjection of uses to, 272 
sub-charge, power ot registered proprietor to create, 319 
subinfeudation, abolition of, 113, 114 

alienation of e^tatis by, 280 

pait of estate by, 113, 141 
effect of giant of land by, 142, 143 
successive estates, division of fee simple into, 212 

“ successoi s,” necessary in giant to corporation, sole m fee simple, 166 
suit of court, retention on abolition of knight service, 148 
surrendci, natuie of a, 292, 293 

none by tenant for life to icmaindcunan for years, 292 
, possession necessary to valid, 293 
suivivoiship, as an incident of joint tenancy, 293 
tenancy by entireties, nalme of, 211, 212 

since 31st December, 1882 212 

the cuitesy, natifrc of, 152 

m common, cieatiun by giant to two peisons incapable of numage 

and the liens of then bodies, 208, 209 
severance of joiut tenancy, 201, 200, 207 
of, 200—208 

how determined, 209, 240 
in tail, how oieated, 208, 209 
liability to dower, 191, 192 
nature of, 209 

severance of joint tenancy will create, 208 
unity of possession as incident to, 209 
lopaicenary, creation of tenancy in common by smoianee of, 208 
tail after possibility of issue extinct, when arising, 174, 175 
tmant by curtesy, powers of, 187 
rights of, 187 

foi life, assignment by, effect of, 179 
extent of right to timber, 176 
power of alienation of, 177 

light of personal representatives of, to emblements, 177 

fixtures, 177 

to custody of title deeds, 176, 177 , 

* enjoyment, 175 

rights where without “impeachment for waste," 176 
‘tortious feoffment by, effect of, 291 

years, tortious feoffment by, effect of, ?91 

¥ 
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tenant in ancient demesne immunities ioimerly belwaging to, ISO 

meaning of ISO 

dower, liability to charges, 199 
may not cut timber, 1DH 
povveis of, l'J!) 
light to emblements, 1 r *H 
lights and liabilities oi, 1 US 

fad, after possibility ot issue > xi,net, no puaei lo bar in, 260 

assignment bj, altei pn—abrlity ot issue i \lmet, eflect of, 
179 

Cl cation of voidable estate in favoui of piu> liasci for \ulu8 
by, 203, 261 

d« solution ot estate on deith of 264 
disentai'nieiit by infant, modi ot, 66 
disposition by, rules relating to, 269, 260 
estate created by moitgetn b\, 269, 260 
not Ini ruble bv, 200 , 2til 
intnest of, after a disentail 2.69 

povvii of disposition altei creation ol baoc tee, 262, 261 
to disentail in, 25b • 

hiflmg use may bar, 281 
"teii mt ngbt,’ natun ol tcnuic known as, I 10 
tenement, as the estate 168 

meaning ot, 167, 158 
popular iM ol teim, 168, 159 
tenemiufs and tiei edit aim nts, e-ilatc included hi 1(>3 
tcnuic by military seivne, loimri iecognitum oj, 1 JO 
in aneu nt ili'mesne, nature of, 150, 151 

of no practical nnpoitanci, 151 
cliivaln, a temne of fice men, 110 
lorm ol, 110 
natuie ol, 110 

common socage, nature oT, 118 
liankalmoin, dehuition of, 112 

now ot nn unpoitaucc, 118 
naluic of, now existing, 118 
seije.mty, nature of, 111, M2 
socage, nature of, 110 
Tillemgc, naluu of, 116, 
wheie i vast mg, 156 
“ teniue, ’ meaning of, 156, J56 
tc'nuics, special local, 118, 155 

term in gtoss, natuie ot, 270 • • 

of jeais, appln Jtion oi idle in Shell rtfs Case to, 267, 268 
as a chattel ical, 138 
devolution when personal estate, 206 
dis'mguished from un>iLgjg» or settlement, teim, 205, 26(> 
ellect. of eveicise ol power to enlarge, 269, 270 
cnlngemeut into fee simple, 268, 209 
csseiOials to creation ot, 265 

exemtoiy devise -rid limitation of, tubs go\cining, 268 

limitation to persons in suei ossnm, 200 

limitations of enlarged estate of, 270 

natuie and purpose of, 270 

no limitation as an estate tail, 266, 267 

origin of, 261, 265 

creation of, 110, 147 
persons entitled to enlarge, 269 
lent issuing out of, nature of, 161 
timber, extent ot tenant for life’s right to cut, 176 

widow not entitled to cut, when on land subject, to dower, 198 
title deeds, devolution of, 238 

on death, 240 

right of*owner of land to, 239 • 

tenant for life’s right lo custody of, 176, 239 
variation of rule as to right to, 239, 210 
extinguishment of, 330, 334 

pioof necessary in action f»r recovery of land, 328 
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REAL PROPERTY AND CHATTELS REAL— continued, 
transfer, interests in land by assurance, of, 290 
land infer t'ti os, of, 286, 287 
leasehold registeied land, of, effect of, 319 
personal capacity and incapacity as to, 298 
registered freehold land, of, rights as to, 818 
registration of title, by, 308 
release may effect a, 292 

transmutation of possession, operation of Statute of Uses by and without, 
281, 282 

trust, lcgistercd laud, of, provision foi protection of, 321, 322 
seism of peisons holdtug hereditaments m, 274 
fiustee-protoctor of the settkmeut, nature of estate constituting the, 252 
trusts, as equitable interests in land, 28‘3, 284 

unregistered interests, dealings with, off the land register, effect of, 320 
means of protecting, 820 

ui«, necessity for mention of, to application of statute, 27b, 277 
ty&es, application of common law rules to ? 7 8 

by way ot remainder or executoiy interest, 278 
conditions essential to operation of, 274 
creation and limitation of, 278 
dcclaiation of, effect of, 277 
dower barred by, 192, 193 

execution where declaied foi pailieular estate with vested remainder, 
282 

nature of, before the statute 273 

piopeily as subject ot, 277 
object of id trod not ton of, 272 
prior to the statute, 271, 272 
subjection to Statutes of Mortmain. 272 
vacant possession, what will amount to, 290 

vested remainder, as distinguished from contingent remainder, 218 
limitation of, 218, 219 
nature of, 218 

soihin lot uses cairied by, 275 
viUtins, difference in status between true mm and, 110 
villcnage, tenure in, nature of, 116 * 

wardships, dischaige oi, as incidents of tenure, 148 
waste, liability of estate to foileitiue for, 331 
• tenant for lilt; to, 175 

rights of owner of estate m fee simple conditional as to, 173 
when owner m fee simple liabl** for, 167 
widow, devise or bequest to, as a bar to dowel, 194 
Jcleaso of dower *by, 193 

wife, seisin of, necessary to estate by the curtesy, 184, 185 
will, creation of joint tenancy by, 200 

disposal ot estate pur autre vie by, 181 
use of term “hens” not nece 3 saiy in, 166 
writ, of summons, commencement of action for recovery of land by, 326 
writing, when necessary to a use, 27b 

Yorkshire Deeds Registry, import mu of register and searches in, 300 

instruments exempt from registration m, 305 
requmng registration in, 304, 305 
mode of registration m, 305 
priority of instruments registered m, 306, 307 
right to register caveat in, 307 
. situation and maintenance of, 304 


RECEIVERS., 

abatement, death of party not causing, 347 

abroad, appointment of manager of business situate, 428 

in icspoct of property situate, 367, 868 
duty of receiver where property situate, 379 
leases ef property situate, receiver’s powers bs to, 394 
absence ot parties, effect on power to appoint receiver, 357 
account, e£s between owners of newspaper enforced by appointment, 355 
extent to which receiver must, 409' 
t accounts, cpsts of, receiver's right to, 407 
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RECEIVEBS— continued. 

accounts, costs of, receiver'a right to, 407 
form of receivci’s, 410 
investigation alter discharge, 412 
plaintiff's right to copy of, 110 
right of parties to attend the passing of, 415. 
sureties’right to attend the taking ot, 423 
verification and delivery of, 410, 411 
vouching and passing of, 411 
acknowledgment, payment by receiver an, 385 
acquiescence, refusal of receiver on account of, 358 

action, instances in which receiver may maintain, 392, 393 • 

jclniinwliation action, costs of parties in, on passing of receiver’s accounts, 
411, 412 

of estates, court m which application for receiver made m, 353 
grounds for appointment m, 354, 355 

administrator, grounds upon which receiver appointed in place of, 3 r »l, 355 
pendente Ute, receiver subsequi ntly appointed, effect of 4 117 
Admiralty cases, appointment on behalf of one ot two owners, in, 342 
advances, power of manager to make, 431 

adverse possession, stranger prevented by appointment from obtaining title 
by, 350 

affidavit, vinification of accounts by, 410 

affidavits, necessary to support application lor appointment, 347, 348 
when to be sworn, 348 

agency, appointment of leceiver by mortgagee is one of, 338 
agent, liability of receiver as, when appointed out of couif, 339 
alimony, order for payment of, effect of, 366 
allowances, loss of right to object to rcceivei's, 406 
not subject to receivership, 367 
rule os to, 405 

when not subject to an appointment, 368 
annuitant, right of, when paramount to parties to action, 3S2 
annuities, appointment of receiver to secure, 310 
applicant, court does not as of course appoint, 359, 360 

nature of light to appointment of receivei must be shown by, 352, 
353 " 

application, appointment, for, by whom and how made, 313—345 
by parties after appointment, how made, 384 
couit as to disbursements, to the, when made, 400 4.07 . 
by receiver, to the, how to bo made, 395, 394 
to the, allowance of costs of, 408 
discharge, for, when and how made, 419 

oi removal, for, when allowed, 407, 408 • 
appointment, choice of person lor, 359, 360 

debtois and tenants as affected by older for, 377, 378 
di-.ch.xiga of receivei, when improperly obtained, 417, 418 
duty of master in chambei3 as to the, 860 

effect upon rights and liabilities of parties and strangers, 384, 
885 

geneial protection afforded by the court in making, 352 
ground generally tho preservation of property, 350, 351 
grounds of. 348—3o3 

• must be effective and # protective, 366 

operation as an injunction, 377 
receiver out of court, of, terms ot, 340 
refusal of, reasons for, 357 
right to possession on, 376, 370 
arrears, rent, ot, retuvci’s right to, extent of, 378 
attachment, enforcement of order for possession by, 376 
liability ot receiver to, 400, 401 
Attorney-General, when a necessary party, 357 
attornment, receiver’s right to older for, 377 
authority, liability for acts m excess of, 400 
bailiff, employment *by receiver to levy distress, powers, *392 
balances, payment into court on certificate of, 412 
banking accounts, liability of receiver in respect of, 399 
bankruptcy appeal, receiver no loans standi in, 385 

appointment of official receiver m, 35G, 367 
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RECEIVERS— continued . 

bankruptcy, effect of rei cjvoi’a di.-thatgo in, 421 
receiver's 'tights m, 392 

bcneficed clergyman, statutory disability' of, to act, 360, 361 
bond, form of, required fiom receiver, 371 
hot rowing powers, manager, of, extent of, 431 
receiver, of, extent of, 397 

breach of covenant, landlord's rights in respect of, as affected by appoint¬ 
ment, 382 

bn&iiic“s, appointment of manager of, trade or, 424, 425 

carrying on of, extent of liability iu respect of, 400 
• expenses of carrying on, allowance foi, 10G 

pr< mis.es, position oi manager with regard to 429 
cab piopnetor, appointment m respect of cabs and hor-ea of, 365 
• d pital, receiver cannot receive, 367 
ceitilieate, piymcut into court ot balances on, 412 
chamber*., npp< lnlment usually referred to, 360 

Ohancery ('onrl, jurisdiction in respect of probate proceeding-. 353, 354 
* Division, form of si cunty in the, 371 

general jurisdiction remains in the, 342 
px act ice on application ioi receiver in, 344, 345 
charge, as subject of rcceivcr->lup, 3GG 

receiver entitled to, in respect of purchase-money, 398 
chugts, allowances in respect ot, julc as to, 403 
chattels, appmutmeiit in ipspcit of, 365 
duty of reeeivei of, 390, 391 
Older for possesion ot, turn enforced, 376 
Civil fieivjrc pensions receivership ot 369, 370 
class, appointment on behalf ot, piouduie, 315 
college fellowship, a])jiomtmcnt m respect of emoluments of, 366 
committal, liability ot receiver to, 400, 401 

company, application to justices for appointment in lespect of, 313 

appointment on behalf of debenture-holders as affecting rights of 
judgment creditors of, 380 
discharge of receiver in liquidation of, 416, 417 
liquidator as m eiver oi, 363, 364 
compensation fund, appointment in icspeet of*loans on, 344 
compulsory purchase, land subject to locmership, of, procedure, 381 
contempt of court, interference with receiver's rights not amounting to, 388, 
3§9 

contracts, personal liability in respect, of, 402, 403 

preservation of subjects ol, pending settlement, of disputes, 351 
prior to appointment, effect of older on, 403 
contribution, sureties’ right to, 422, 423 
co-owncis. appointment oi manager as between, 426 
giootid for appointment as between, 355 
copyholds, appointment of receiver of, effect of, 380 
costs, allowances in respect of, 405 

finding security, of, how borne, 373 
liability for, when* occasioned thiough default, 406 
personal liability fot, extent of, 402 
proceedings, of, when allowed, 107, 408 
sureties’ liability for, 420, 421 

comity court, power to appoint reeeivei in inspect, of an equity of redemp¬ 
tion, 342 

Court of Appeal, discretion of master in chambers not usually interfered 
with by, 360 

court roll?, possession where receiver appointed, 390 
covenants, receivers liability to perform, 401 
creditors, appointment in aid of, 356, 357 

of “receiver before trial on behalf of, 3B6 
discharge as affecting rights of, 416 

railway company, of, appointment of manager on behalf of, 427, 
428 

death, suiotv, of, procedure on, 372 • 

debenture-holders, appointment by, 338 

* position of leeciver for, 338, 339 

rights as against judgment creditors, 380 
in respect of appointment, 366 
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debtor, asset? in hands of, preserved by appointment, 562 • 

future earnings of, when appointment made in respect of, 366 
when appointment not made at instance of, 359 
debtors, position after order appointing receiver, 378, 379 
debts, appointment in respect ot, 366 

collection by leceivcr, rights, 390 
deceased person, appointment in respect of estate of, 319 
default, liability for costs in respect of, "106 
penalties for, liability to, 412, 413 
defendant, application by, right as to, 317 

death of, as affecting appointment, 347 
dr livery, enforcement of older for, 370 

determination, tenancies, ol, itceivers' powers as 'o, 394, 395 
disallowance, pavmcnts by rcceivci subject to 395 
disbursements, allowances ai inspect of, 40b, 407 

application to com! in respect of, wlu-n made, 400, 407 
disihaige, application foi, when and how made, 419 • 

appointment for, limited time as affecting 113 
costs oi application foi, when allowed, 407, 408 
defaulting or absconding, 418 
effect on cicditois, 110 
in case of company's liquidation, 410, 417 
incompetence as ground foi, 118 

interlocutory appointment without limitation as to time, effect of, 
115 

manager, of, iuIin appln able to, 433 
misconduct as ground lor, 418 

necessity for oidei of, 415, 41G * 

notice of application foi, scivice of, 420 
order for, effect of, 420 

when may' be obtained, 41b 

not made when application by one of several parties, 419 
receiver’s own application, on, 419 

subsequent appointment on behalf ot prior mcumbiancei, 418, 419 
sureties, of, 424, 
when oidered, 415 

where appointment linpiopoiJv obtained, 417, 418 
distress, as to lcrciver s power of, 376 

employment of bailiff by receiver to levy, powers, 392 * 

cnfoicement of payment of rout by, 378 
landlord after older, by, onlv by leave, 380 
power of rcccivci .is to levying, 391 , 

wheie mortgagor attorns tenant, 338 
wlitn rcccivci alone can lew, 391, 392 
district registry, appointment in, 313 

taking of accounts when proceedings in, 411 
dividends, as subject ol lcceivership, 36£ 

divorce eases, appointment by way of equitable execution in, 342 
documents of title, delivery to receivei, powci of the court as to, 390 
double rent, noticp to quit by receiver supporting claim for, 394, 395 
ecclesiastical office, as subject of appointment .170 

ejectment, leave ol couit necessary to proceedings against receiver in, 379, 
380 • 

equitable execution, application for appointment by way of, practice, 344 
appointment in district registry by way of, 343 
divoice eases by way of,"342 
King’s Bench Division by way of, 342 
security dispensed with m cases of, 374, 375 
jurisdiction, court to appoint a receiver, of the, 341 
mortgagee, ship and freight, of, appointment on behalf of, 342 
equity of redemption, county court’s power to appoint receiver in respect 
of, 342 

estate duty, xecovejy by appointment of leceivcr, 857 # 
evidence, affidavits as, when to be sworn, 348 

necessary on application for appointment, 347, 348» 
ex parte, applications for appointment, when granted, 346 
executor, appointment as receiver, 363 • 

grounds upon which receiver appointed in place of, 354, 356 • ' 
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, executors, appointment as> affecting rights of, 377 
rcLCiver’s, liability of, III 

expenditure, inquiry may be held as to unauthorised, 407 1 

sanction of the couit usually necessaiy as to, 305 
expenses, allowances in respect of, mlc as to, 406 

fiduciary relationship, disability of iccmver as to transactions arising fiom, 
307, 308 

fire insuiance, power of leceiver in respect of, 396 
foreclosure action, application in, 317 

appointment of recover where pending, 338 
passing of receivers accounts in, 412 
procedure for appointment m, 345 
foreign assets, interference with, liability, 389 

property, appointment in reapei t of, 361 
sine ties, when accepted, 372 
funfl, interest m, preserved, 351 

fivuls in court, costs ot receiver may be paid out of, 409 
furniture, receiver may be appointed of, 305 
future earnings, when appointment made in respect of, 3G6 
gas company, rights as to lecovery of payment for gas after appointment, 
382 

hall-pay, not the subject of an appointment, 368 
llliteiato, person may be appointed although, 361 
impiopci payments, iceeivci ’& liability in respect of, 398—1U0 

proceedings, liability of receiver in respect oC, 393, 394 
purpose, appointment refused when sought for, 359 
impropriate tithes, appointment in respect of, 36b 
incony tax, statutoiy liability to pay, 402 
incompetence, as a gronnd for discliaige, 418 
incumbrancer, right to appointment, 356 
indemnity, manager’s right to, nature of, 431, 432 

receiver’s light m respect of contract to, 403 

right to, in respect of costs, chaigcs and expenses, 405 

sureties’ right to, 422, 423 

benefit of receiver's, 421 
infant, appointment on behalf of, 313 

estate of, protected by appointment, 361 
ineligibility for appointment, 360 
« plaintiff, next fucud of, not appointed, 362 
injunction, operation of appointment as an, 377 
iiiquuy as to unauthorised expenditure, 407 
insolvency of surety, procedure on, 372 
inspectoiship deed, appointment under, 310 
insure, receiver’s power to, 396 

interest on mortgage, when payment may be made, 396 
interested party, principle governing appointment of, 362 
when allowed remuneiation, 404 
interference, receiver's rights, with, instances of, 387, 388 

liability, 387 

when not contempt of court, 388, 389 
restrained, 388, 389 

interim receiver, official receiver as, 356, 357 
interpleader proceedings, position of receiver in, 393 
joint receivers, power to appoint, 36X 

tenants, appointment in respect of lands of, 849 
judgment creditor, appointed frequently, 360 

appointment of, without remuneration, 364 
railway company, of, right to appointment, 344 
right tq nominate receiver, 364 
rights enforced by appointment, 349 
creditors, company, of, appointment on behalf of debenture-holders 
as affecting rights of, 380 
rights after appointment of receiver, 382, 38$. 
jurisdiction, cOnft to appoint a receiver, ,of the, 341 * 

# defendant out of, power of the court where, 345, 346 
just and convenient, court’s power where appointment appears, 348 
justices, appointment of receivers by, 343, 344 
/ling’s Eencty Division, practice as to appointment in, 341 

‘ ( 86 ) 



Index. 


RECEIVEKS — continued. 

King’s Bench Division, when receivers appointed in the, 812 
laches, refusal of receiver on ground of, 3o8 
landlord, distress by, after order only by leave, 380 

remedy ot, in respect of rent m atrear, 381, 382 
rights in lespcct of management of business, 128 
lease, disability ol receiver to purchase oi take, 397, 398 
leaseholds, renewal by receiver, procedure, 391 
leasing, receivers powers of, extent ot, 391 
leave of the court, exercise of rights by, 381—384 
legal estate, when no protection against appointment, 35? 

tnoitgagee, appointment at instance ot, 348, 349 • 

liabilities, iei civer, ot, nature and duration nl, 398, J99 
licensed premises, maintenance of licences in icspect of, 396 

preservation of, as ground for appointment, 353 
Licensing (Consolidation) Act, 1910, appointment in respect ot loans under, 
314 

liquidation, discharge of receive! in company's, 41 <> 

liquidator, company, of, appointment as receiver, 3G3_ 361^ • 

Its -pendens, appointment usually connected with, 345, 310 
Liverpool Distnet JRcgistiy, appointment in, powers, 318 
local loans, appointment on bi half of peihons making, 814 
losses, receiver’s liability Iot, extent ol, 398—100 
lunacy, appointment in, 313 

maohmeiy, appointment in icspect of, in couise ol repair, 305 

lemoval by owner trom premises occupied by leceivei, 383 
manager, appointment ot, 424 

as between co-owners, 426 
in icspect of pailiierslup, 125, 420 
of business situate abioad 128 
ponding litigation of realisation, 452 
authority to advance money, 431 
borrowing powers oi, 431 
cliect of appointment of, 429, 430 
liability on exceeding authority, 432 
not usually appointed, of public undeitakings, 427 
xailwuv undertaking, appointment on In half of creditois, i27, 428 
remuneration dnd discharge of, 432, 43 5 
right to indemnity, natuie of, 18J, 432 
West Indian estates, of, seeunty requited tioin, 373 
Manchester Distuct fiegistiy, appointment in, poweis, 313 @ 

manor, appointment as affecting riehts of lord of the, 380 

possession of c ourt iollb whore receiver appointed, 390 
maxiied woman, appointment in respect ot separate estate ol, 3Q5 

when appointment made in respect of restrained piopeity 
of, 367 

master in chambers, duty as to the appointment, 360 

of the Supreme Court, appointment as receiver rot desirable, .>62 
master’s certificate, as to receiver’s accounts, how obtained, ill 
military pension, when the subject of an appointment, 3o') 
min is, grounds to be shown by applicant seeking appointment in respect ot, 
353 

mining property, appointment ot manager of, 42G 
misconduct, as ground for discharge, 418 
money in hand, natuie of, in hands of receiver, 386, 387 
mortgage debenture, right of bolder of, 344 
mortgagee, appointment ol receiver by, 387 

without security, 364 
disqualification as receiver, 838 
m possession, appointment of receiver by, 340 
rights as affected by appointment, 877 
of prior, on appointment, 388 
mortgagee-receiver, remuneration not allowed to, 404 

mortgagees, application of rents and profits by receaver on behalf of, 396, 397 
companies, of, appointment on behalf of, 343^ 344 
when manager appointed at instance of, 426, 427 
naval pension, when the subject of a receivership, 869 • 

negligence, liability of receiver in respect of, 398, 399 
newspaper, appointment as between owners of a, 355 
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newspaper, appointment in respect of, 365 
1 nominee, judgment creditor or incumbrancer, of, appointment of, 38 
notice, application for discbaige, seivicc of, 420 

intention to apply for reeeivei, of, necessity for, 316 
to quit, receiver’s powers as to giving, 394, 395 
nugatory, appointment not made wheie effect, 359 
occupation lent, order against defendant to pay, effect of, 376 
officer of the court, receiver as an, 384 
official receiver, appointment in bankiuptcy, 356, 357 
“ownei,” not with respect to paymrnt of watei lute, 401, 402 
* position of receiver as, 386 

owner, security not rcqmied from virtual, 374, 375 
Parliament, position of member of, as ineivci, 301 
parties, absence of, as affecting appointment, 357 

objection iiom, not a ground foi lefusal, 358 
t principle governing appointment of, 3t>2 
parting with control, liability m icspect of, *00 
partition action, appointment aftei dceice m, 351 
partner, when generally appointed, 363 

partnership action, diverting of goodwill as giound for appointment in, 351 
realisation of assets ot, 310 

when appointment made m respect of, 356, 356 

rcccivei and manager of, appointed, 125, 420 
passing, leceivei's accounts, of, pioccdure, 411 
payment, into couit, enforcement of order for, 319 

failure of receiver to comply with summaiy Older as to 
liability, 413, 414 
how may be made, 412 
ieduction of security in, 372, 373 
receiver’s light to pnonty of, 408, 409 
when receive!’s light to, postponed, 409 
payments, reeeivei may be subject to disallowance foi, 395 
peer, ineligibility of, to bo reeeivei, 300 
penalties, enforcement against ioceivir, 413 
liability to, foi deiault, 412, 113 
pension, Civil Service, as subject of leceiveiship, 369, 370 

naval and mildaiy, as subjects of receivership, 359 
when not the subject of an appointment, 368, 369 
possession, appointment pending action ro recover, 350 
“ nature of receiver’s, 384, 385 
receiver's light to, 375, 376 

third party, bj, when older does not affect, 379 
. party’s clpim to, lights, 379, 380 
when appointment inado where defendant in legal, 357 
pieseivution of property, ground foi appointment is generally the, 350, 351 
prize money, as subject of appointment, 366 

Probate Division, juusdiction m appointment of receiver, 353, 351 
probate matters, appointment of*.receiver hi, 342 

proceedings, juusdiction of Chancery Couit in respect of, 353 
proceedings, allowance of costs of, when by oi without leave, 408 
institution by reeeivei, 392—394 
property abroad, appointment when cituate, 367, 368 
duty of reeeivei as to, 379 

iiatuic of, in respect of wliith appointment made, 3b5, 366 
interest in, to be subject of receivership, 366 
bubject to statutory protection, 867 
receipt by the receiver, 389—391 

public authority, lights as to recovery of rates and taxes after appomt- 
moul, 382 


“ public officer,” meaning of, 368 

public officers, pensions of local, when the subject of appointment, 369 
salaries of, not subject to an appointment, 368 
fcmst, Attorney-General a necessary parly to appointment m respect 
of, 357 # * 

undertaking, appointment of manager of, 427 

• persons usually appointed in respect of, 363 

receiver of, as a public officer, 341 
pm chase-money, receiver's right to a change m respect of, 398 
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qualification, person appointed, of, 361 

receivci tor appointment, ol, 300 4 

railway companies, appointment of manage! of, 427, 428 • 

compulsory purchase of land subject to receivership by, 


judgment creditor ’a right to receiver of, 314 
Tights of owner of mitrharge over lands of, after appoint¬ 
ment, 382 

construction, powers where land subject to receivership, 383 
person usually appointed leceivcr ol, 3b3 
nndci taking, as subject of appointment, 367 
rate® and tolls, appointment in respect of, 365 • 

liability of lcceiver for, 401, 402 4 

payment by receiver, 306 
when not the subject of a receni i-dup, 3Gfi 
receiver, applic.ition for appointment ot, Lty whom and how made, 313 

of rents and profits when appointed at instanee.of mqrt- 
gagees, 396, 397 

to coiut by, how made, 303, 391 • 

appointed by moitgagee is agent of moifgagoi, 338 
appointment by deb'-nt.iue-holdcis, 338 * 
inoitgagcc, 337 
the comt, tfleet of, 311 
made without claim by wilt, 315 
out of coiut, 337—311 

instances of, 337 
where foieclosuie pending, 338 
choice of pci son to be appointed as, 359, 3fiG 
degree of prudence required ftom, 399 
disqualification of moitgagee as, 338 
duties of, limitation ot, 389 

enforcement ot liability ot, piaetice as to, 421, 422 
expenditure and dischaigo ol outgoings by, 305, 397 
gionnds ot appointment ol, 318—353 

ineligibility of persons otheiwise having control over, 3b2 
mterc'.tcd parties specially qualified as, 363, 361 
interference with rights of, liability in respect of, 387, 388 
jurisdiction of the court to appoint, 311 
leasing powers of, 391 

leave required to proceedings in ejectment against, 379,^380 
liability as agr nt where appointed out of court, 339 
of, as trustee, 413 

natuic and duiatiou of liability of, 398, 399 

of money in haml« ot, 38b, *187 • 

light to, must be shown by applicant, 352, 353 
not appointed where already in possession, 370 
payment by, as an acknowledgment, 385 
personal qualifications of the, 360, 361 
power to distrain where mortgagor attorns tenant, 338 
right to possession, 375, 370 
security required from a, 371—373 
status of the, 381—387 
what is a, 337 

when security not reqjured from, 374, 375 
recognisance, security of receiver may he in form of, 371 
refusal to appoint, grounds for, 357, 338 

remittances, liability of receiver, when to unauthorised poisons, 399, 100 
removal, costs of application for, when allowed, 407, 408 * 
remuneration, extra, when allowed, 401, 405 
how calculated and paid, 404 
manager, of, nature of, 432 * 
may not be allowed in small estates, 401 
receiver, of, when allowed, 403 
^eduction of quantum, as affecting, 405 
right to, may be lost, 405 « 

tenant for life’s liability m respect of, 405 
when allowed to mortgagee-receiver or into rest'd party, 401 • 
trustee-receiver, 403, 404 


( 39 ) 



Indus 


RECEIVERS— continued . 

remuneration, when appointed out of court, 840 
rent and profits, appointment m respect of, 365 
' receiver appointed pending action to recover possession, 350 

appointment to receive without prejudice to prior incumbrancers, effect 
of, 390 

distress by landloid for, after order only by leave, 380 
-enforcement of payment from tenant, 377, 378 
extent of right of ictainer of receiver of, 409 
liability of receiver for, 401 

Older on defendant to pay on occupation, effect of, 376 
payment by receiver, 396 

to landlord after order for appointment, effect of, 378 
receiver’s right to arrears of, extent ol, 378 
remedy of landlord in respect of an ears of, 381, 382 
rcntcharge, recoveiy from railway company after appointment, 382 
lepans, receiver’s powers ns to, 395, 390 

residence, person appointed receavoi, oi, as affecting qualification, 361 
i ev<?rsionary intei cat, appointment m respect of, 3t>5 
Royal lush Constabulary, pensions of, as subject of receivership, 309 
lunning of time, appointment as aflecting, 385 

receiver’s agency as affecting, 339, 340 
salaries, when not subject to an appointment, 368 
sale of land, preservation of property pending, 361 
receiver, to, may be set aside, 397, 398 
seem it y, completing, allowance of cost 1 - of, 107 
cost of finding, how borne, 373 
dispensed with in cases of urgency, 375 
duty of receiver as to, 371 „ 
effect of acting without, 373 
form of, required from receiver, 371 

fresh, may be required on continuance of appointment, 373 
inoi ease of, when required, 373 
place at which must be given, 372 

icceiver without salary not usually required to give, 374 
reduction on payment into court, 372, 373 
required from manager of West Indian estates, 373 
trustee-receiver may not be requued to give, 373 
virtual owner not reqnired to give, 374, 375 
when dispensed with, 374, 375 

sequestration, payment of rent by tenant enforced by, 377, 378 
sequestrator, appointment as to property in hands of, 370 
servants, managei’e appointment as affecting company’s directors and, 429 
settled estate, appointment of receiver and manager of, 340 
Settled Kstdtes Act, 1877, trustees’ powers undei, after appointment, 385 
ship and freight, appointment on behalf of equitable mortgagee of, 312 
appointment as between co-owners of, 355 
in respect of, 365 

small estate, remuneration may be refused w, 404 
solicitor, when appointment improper, 383 
specific performance, appointment in actions for, 351 
Statutes of Limitation, appointment as affecting running of, 385 
stay of proceedings, on application of surety, 422 
stx anger, enforcement of right by, procedure, 381 
order no effect on possession by,.379 
sub-manager, manager’s authority to appoint, 431 
summary jurisdiction, appointment in court of, 843 
summons, service necessary before appointment, 346 

superannuation allowances, Iieland, when not the subjeot of receivership, 369 
suu ties, death of receiver as affecting, 421 

or insolvency qf, procedure on, 872 
discharge of, 424 
enforcement of rights by, 423 
foieign, when accepted, 372 
legal and equitable liability of, 420 
liability for costs of proceedings, 430, 421 
interest on balances, 420 
of, duration of, 414—481 
proceedings against, when to be taken, 422 
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tuicties, right to attend the taking of receiver's accounts, 42$ 
beneficial interest of iecciver, 423 
benefit of receiver’s indemnity, 421 
rights as against other parties, extent of, 422, 423 
surety, person who will be accepted as, 372 

surrender of lease, leave of the court nccessaiy to acceptance by receiver, 305 
taxes, liability of receiver for, 401, 402 
payment by receiver, 398 

tenancies, determination by receiver, powers, 394, 305 
rearrangement of, receiver’s power as to, 395 
tenant for life, appointment where waste threatened by, 352 

liability in respect of loceiver’s remuneration, 405 # 

powers after appointment of receiver, 385 • 

payment of rent to landlord after appointment by, liability, 888, 380 
rights of receiver against, 377, 378 

whne erroneously committed for contempt of couit, 381 
tenants in common, appointment in respect of lands of, 349 
tcstatoi, security may not be required when receiver nominated l>v,*37i ‘ 
theatie, box office receipts of, as subject oi receivership, 355 • 

thud party, possession hy, when order no effect on, 379 
regard paid to rights of, 358 , 

timbei, sale by iecciver, 395 

time, effect ot agency of receiver on running of, 839, 310 
tithe xentebarge, recovery of arrears of, 344 
rights of owner of, 382 

title, appointment pending hearing case ot disputed, 349, 350 
tolls, as subject of receivership, 365 
tiade, appointment of manager of business or, 424, 425 
trespass, appointment pending action for, 318 
trial, appointment on behalf of creditor before, 356 
trust deed, debtor’s assets under, preserved by appointment, 362 
trustee, appointment as receiver, 303 
receiver’s liability as, 413 

trustee-iecciver, secunty may not be inquired from, 373 
when allowed remuneration, 403, 404 
trustees of settlement, powers after appointment of receive!, 383 
lights against, enforced by appointment of receiver, 352 
unpaid capital, receiver cannot receive, 307 
voluntary allowance, not a subject of appointment, 366 
water rate, receiver not “ owner ” with respect to, 402 

West Indian estate, managef's right to charge sums paid for management 
during absence from, 432 
light ot consignee of, to reimbursement, 406 
secunty required from manager of, 373, 
wife, as judgment creditor, right to receiver* 356 
wilful neglect, liability in respect of, 400 
will, interest nnder, as subject of receivership, 366 
wnt, appointment made without claim by, 345 

of assistance, order for possession of chattels enforced by, 375 
service necessary before appointment, 346 


REGISTRATION OF BIRTHS, MARRIAGES, AND DEATHS, 
abroad, annual returns as to births and deaths, 460 
correction of clerical error in register, 459 
law applicable to marriage solemnised, 455, 456 
mode of registration of marriage at place, 455 
persons registering marriage solemnised, 464, 455 
registration of birth or death taking place, 457, 458 
adopted name, registration of marriage of person having, 446 
aimy abroad, registration of births and deaths in connection with the, 458 
returns, place at which kept, 436, 437 
authorised person, keeping of marriage registers by, 448 
provisions relating to marriage by, 454 
birth certificate* definition of, 460 

registration after three but within twelve moil tbs, proceduie, 462 
twelve months, 462 
of new-born foundling's, 451 
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tEGISTRATION OF BIRTHS, MARRIAGES, AND DEATHS— continued. 
birth, time within which to be regtsteied, 451 
births, alteration of register of, 447 

and deaths, appointment of registrars of, 440, 441 
' correction of enois in regisfcis of, 447 

delivery of registers to Registrar-General, 444 
returns to local authority of, 442 
copies of registers ot, where kept, 436, 437 
notification and registration of, provisions as to, 450, 451 
particulars to be registered as to, 445 
registrar's duty a*. to, 441, 442 

Butish Consuls, legisteis of luainagcb before, wheie kept, 136, 437 
ships, duty of master as to inam.igcs on, 455 

registration of bnth or death on, 457, 458 
census letums, piovision of information from, 439 
certificate of birth, marriage or death, definition of, 450 
death, by coroner, 467 

certified copies, entries in register, of, 443, 449 
chemist, notice on death of, 442 

Uhurph ot England, custody of m.uiiagc registers by nunisneis of, 118 
legislation of marnage solemnised m the, 153 
clerical errur, collection of, 417 

iigistoi abroad in, coimtion of, 159 
consular officers, duty as to baths and deaths, 458 460 
Consuls, marnagcs befoie Dutish, keeping of registejs of, 1J<>, 137 
coroner, certificate of, as to cause ot death, 457 
death certificate, definition of, 450 

of cause of, provision as to, 150, 457 
duty to icgister, when taking place in a house 456 
penalty ioi false statement at legislation of, 156 
registration when taking plate elsewhcie than in a house, 456 
time for registration ot, 466, 457 
deaths, duty of registrar as to, 412 

particulars icquired on registration of, 146 
Registrar-General, appointment of, 138 
dentist, notice on death of, 442 

deputy superintendent registrar, appointment and duties of. 141 
districts, registration, alteration of, 439, 410 

provision fox division of England into, 139 
divorced person, descuption in mamage register ol, 145 
euors, eoirection of, 447 

ib register abroad, collection of, 450 
false statement, respecting birth of child, penalty in lespect of, 151 
1m-proof boxes, duty oi Registrar-General to provide, 448 
safe, duty of guardians to piovide, 440 
Flier, registers, where kept, 49n, 437 

foreign country, annual leturas of births and deaths in, 160 

law applicable to mamage solemnised in, 455, 456 
mode of registration ol marnage solemnised in, 455 
person legistenng mamage solemnised m, 451, 155 
registers ot mamage^ by consuls in, 137 

registration ot bulbs and deaths of Bntisii subjects in, 4oS, 
459 

forms, power to alter, 446 
foundlings, registration of, 461 

General Register Office, officials of, appointment of, 436 

regisfcis kept at, 436, 437 
searches at, provision for, 449 
. situation of, 436 

guaidians of the poor, borrowing powers of, for provision of register offices, 

440 

provision of superintendent’s office and safe by, 440 
His Majesty’s ships, mamage legisteis relating to, where kept, 436, 437 
i registration of births or deaths on, 458 

returns of baths and deaths on, keeping of, 430, 137 
house, duty to register death taking place iu, 456 » 

Illegitimate child, biAhs not registered abroad, 459 
registration of birth of, 445, 451 
indexes, custody of, duty of Registrar -General as to, 438 
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REGISTRATION Of’ BIRTHS, MARRIAGES, AND DEATHS -continued 
India, registers of mairiages solemnised m, keeping of, 43!, 137 
registration of births and deaths in, 458 * 

Ionian Islands, marriage registers relating to, where kept, 43(1, 437 $ 

logisfer of births and deaths m, place ot helping of, 136, 
437 

Jews, registration of marriages of, 452 

Jiny, registrar ot bzrths, marriages and deaths not exempt from, service 
on, 444 

marriage eertrficate, definition of, 450 

mode of registration of, by pci sons other than registiais, 153 
power to requiic paitieulaxs of persons dcsmng, 454 
lcgistcis, correction of eirora in, 117 

custody by authonsed persons, 448 

Chuicli of England minid< is, 148 
of, duty of registi.ua as to, 117 
delivery to superintendent registrar, 118 
loss or injury to, liability foi, 118 , 

place at which kept, 136, 437 
registration authorities as to, 452, 453 
mam igrs, copica of register of, whcic kept, 136, 437 

foreign countries, in, retri-dcrs of Ilntish, where kept, 136, 437 
particulars to be registered as to, 115 
registrar of, appointment of, 141 
medical certificate, cause ol death lo be cut died by, 456 
practitioner, notice on death ol, 442 
name, altciatiou of Christian, 447 
Nonconformists, registration of marriages of, 453 
non-parochial registers, where kept, 436, 437 
offences, power ol superintendent legistiar as to, 441 
offices, registiais ol births and deaths, of, provisions as to, 144 
officials, General Register Office, of, appointment ot, 436 
penalty, false statement with respect to birth of child, 151 
loss of or injury to marnage registei, ioi, 418 
places of worship, register of certified, keeping of, 43b, 137 
prosecutions, power of superintendent rcgistiar as to, 114 
Quake i 1 -, registration of maiuagu solemnis< il according to usng<s of, 152, 
453 

(purteily account, registrar of buths and deaths must lendei, 113 
returns, registrar of luiths and deaths must rcndei, 143, 141 
register bool s, provision ot, 138 

registers, births and deaths, of, alteration of, 447 * 

correction of enois in, 147 
delivery to Regi&tiai-Genual, J1J 
copies of bnth, maruage and dealt^ where kepi, 43b, 437 
custody of, duty oi Rcgistiar-General as to, 138 
natuie ot, 445 

particulars to be registered m, 445, 446 
registrar, births and deaths, ot, juovision of office of, 414 

of berths and deaths, accounts and returns to be delivoieil by, 443, 

441 

duty as to vaccination uoti< e, 412 
notices and leluras to be given by, 442, 143 
legist) j lion of man rages by, 464 
searches at office of, provision toi, 450 
Rogisliai-General, appointment of, 437 

days for returns, duty as to, 438, 439 
duty as to custody of registers and indexes, 438 
registration, 438 

registrars, appointment of, 440, 441 

registi ation districts, alteration of, powers as to, 439, 410 
provision of, 439 • 

of bulbs, provisions as to. 450—452 s 

depths, provisions as to, 456, 457 s 

mat 1 uges, provisions as to, 461—450 
stations, provision of, 444 « 

reputed name, registration of marriage of peisou having, 445 
re-registration, birth where name alUted, of, 159 * 

returns, as to births and deaths abroad, 460 

( 43 ) 
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REGISTRATION OF BIRTHS, MARRIAGES, AND DEATHS— continued. 
returns, quarterly and annual, duty of Registrar-General as to, 438, 439 
sea, law‘applicable to marriage at, 465, 466 
i registration of birth or death at, 467, 468 
marriages at, 465 

searches, at General Register Office, provision for, 449 
office of registrar, 450 

superintendent registrar, provision for, 449, 450 
ships, returns of births and deaths on, where kept, 436, 437 
Society of Fi lends, registiation of mainage solemnised according to usage 1 * 
of, 462, 453 

still-born children, registration of birth of, not necessary, 461 

superm ten dent registiar, delivery of completed marriage registers to, 448 

power to appoint deputy, 441 

prosecute offendeis, 444 
registration of marriage at office of, 453 
searching of registers at office of, provision for, 449, 
430 

registrar’s office, provision of, <40 
c situation of, 140 

time, registration of death, foi, 456, 457 

within which birth to be registered, 461, 452 
twins registration of bnlh of, 446 
vaccination notice, registrar of births’ duty as to, 442 
veterinary surgeon, notice on death of, 442 

woman, post of registrar of births and deaths may be held by a, 441 


RENTOHARCES AND ANNUITIES, 

action of debt, recovon of rcutchaige by, 618, 619 

recovery of rentchaige by, under covenant, 617, 618 
administration action, annuitant’s light to |udgmeut m, 620, 521 

right uf owner of life annuity charged on corpus, 521, 

522 

income, 522 

rights of legatee of perpetual annuity in, 621 
agreement, giant a leutehaige, to, enforcement of, 172 
alimony, futuic payments of, not the subject ot«pioof m bankruptcy, 199 
animals, validity of giit of annuity ior benefit of, 488 
annuitant, equitable lien on interests of, 522 

exoneration from payment of income tax, 502 
1 immediate, rights on subsequent discovery that estate insufficient, 
501 

liability to income tax, 501, 502 
„ v m case of payment under deed, 502 

right of retainer of, 499, 500 
to lesort to residue, 492 
lights as a creditor, 499 

in respect of fund out of which annuity paid, J80, 481 
on bankruptcy of donor, 498 
when right to payment of value negatived, 481, 482 
time commences to run against, 624 
annuities, limitation of several, to two persons, 488 
annuity, amount of arrears recoverable, 525, 526 
apportionment of, 502, 503 
commencement where arising under will, 485 
created by deed, 185 
construction of gift of, as a reatebarge, 470 
creation by deed, 479 

paid grant invalid, 479, 480 
power to trustees to purchase, 481 
will, 480- 

for term or pur autre vie, 487 
under statutory powers, 482, 483 . 
devolution of, as real estate, 470, 471 
direction Jo invest sum in purchase of, cioatioft by, 481 
purchase, creation by, 481 
duration of, 486 

effect where oreated for definite period, 487 

( 44 ) * 
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BENTCHABGES AND ANNUITIES— eonimutd, 
annuity, extinguishment of, 513 

fund set apart to satisfy, effect of, 492, 493 

general remedies for recovery of, 630—622 $ 

gift of more than one, of different amount, to same person, effect 

of, 496 

same amount, to same person, effect of, 
496 

to same person of moie than one, construction of, 495, 496 
grant in resti.unt of marriage or discomaging cohabitation, effect 
of, 490, 491 

under Sjvings Banks Act*?, 483 

life, for, fouu-, in w Inch created by will, 480, 481 • 

how arising, 486 * 

limitation of single, bo two persons, effect, of, 187, 488 
munlennnco and education, for, effect ft, 489 
nature of an, 469 

mtcicst known as an, 465 . 

non-payment ior twelve years, effect of, 525 

payable solely out of real and personal estate, liability, 50T. 508 
peijx'tual, may arise from natme of pronertv oat of which cieated, 
487 

words of limitation cxeating, 486 
pnonty as to property charged with, J95 

not given by direction as to time foi payment of, 495 
recovery whoie secured by liust ot personal estate, 627 
regisnation necessary to grant oi, 480 
remedies for recoveiy of, 520—522 

rule where estate insufficient at death for legacies and, COO 
see also perpetual annuity, 
unregistered, extent to which binding, 499 
apportioned part, recovery of, 503 

when payable, 503 
apportionment, basis of, 605 

discretion of the court as to 506 
land in respect of rcntchaige, 503, 501 
rentcbaigo m ease of compulsory purchase, 505 
• oi annuity on sale, 603 
rentebarges and annuities, of, 502, 603 
arrears, annuity arising by will, of, when interest allowed on, 508 
of, amount recoverable, 625 

seemed by express tiust, of, amount Tecoveiable, t>2G 
under deed, of, righls of annuitant as to, 508 
gift of interest on, validity of, 609 
limitation of a term on trust to raiqp, 617 • 

no statutory remedy for recovery of interest on, 509 
recoveiy by order of court, 519, 620 . 

time limit as to recovery of, 624 

when not recoverable where accruing subse picnt to death of life 
tenant, 517 • 

bankruptcy, annuities provable u, 498 

application of*rules in, to valuation of annuities, 499 
donor of annuity, of, rights of annuitant, 498 
future payments of alimony not subject of proof in, 499 
terie tenant of land subject to rcntchaige, right of trustee, 
498 

bequest, creation of annuity by, 480 

capital, application in redemption of rentcharge, 612, 613 

question of payment of annuity out of income or, “one of construction, 
491, 492 

charitable rentcharge, existence of, bow proved, 471 

uses, rentcharge may be cieated *on sale of land for, 478 
chattel real, rentcharge as in the nature of personal estate, 465 
codioil, creation of rentoharge by, 47G, 477 

cohabitation, grant of annuity m terms discouraging, effect of, 490, 491 
compulsory purchase, appoitionment of rentcharge in. case of, 605 
creation of rentcharge under, 477 
conditional fee, creation by limitation of annuity, 470, 471 
construction, forms of gift of annuity as cases for, 492 
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RESTCHAHGES AND ANNUITIES— continued, 

construction, mature of interest may depend upon, 465, 466 
cuntribufion, between tenant, for life and remainderman, 505, SOS 
i Conveyancing and Law of Property Act, 1881, effect on recovery of annual 
sums charged upon land, 466 

copyholds, enfranchisement of, creation of lentcharge on, 478 
grant of rentcharge by mottgagor of, effect of, 197 
, nature of interest wheic source of payment is fiom, 465 
covenant, arrears of annuity, recovery when secuied by, 526 
rceovety of rentcharge by action oo, 517, 518 
creditor, annuitant's rights as a, 499 
debt, recovery of rentcharge by action of, 518, 519 
.deed, airrais oi annuity under, rights of annuitant ns to, 508 
’ commencement ol annuity cieated by, 485 

necessary as a lule to create an annuity, 479 
to creation of rentcharge, 471, 472 
poll, cicatiou of rentcharge bv, 172 
dem;nr, annuity not personalty for purposes of, 171 
devolution of annuity as real estate, 470 171 
direction, as to payment ol annuity, effect ol, 492—194 
disclaimer, trustee m bankruptcy ol land dial god, by, 498 
distress, cnfoicing payment of icntcbarge by, 472 

extent. ul remedy oi renteliaicer nl recovery bv, ol5 
recovery of rentcharge by, 614, 515 
remedy for rei ovoiy of rentcharge by, 466 

siatntoiy powci to recovci annual sum ehaigcd upon land by, 166 
dower, annuity in lieu of, priority ol, 491, 495 
< ducat ion, annuity An maintenance and, ctlcct of 189 
elcqit, power ot sheriff to take rentcharge under writ of, 168, 469 
enti lnclnsement, copyholds, of, rentcharge may be cieated on, 178 
cnliy, power to hold land until satisfaction eflected by, 515, 515 
recovery of renteIruge by, dual n.ituio of power, 515, 510 
equitable lieu, annuitant’s interests subject to, 522 
escheat, liability of inteicst in rentehaige to, 512 
estate tail, limitation of annuity not an, 470, 471 
estates, natuie ol, out of which rentehaige eieatcd, 4 74 
execution, liability of rentcharge to scizuie under, 468, 469 
cvecutoi, annuity to, vrrfutc n//itii, ellect ot, 188,'489 
extinguishment, annuity, of, methods of, 513 
by opeiation of law, 510, 511 
rentehaige, of, essentials to validity, 510 
* time limit with regard to, 521, 524 

fee farm rent, meaning of, 467 

rentcharge often described as, 467 
simple, perpetual rentcharge not granted with, 475 
forfeiture, power of, as applied to rente haiges, 516 
freeholds, nature of interest where source of payment is fiom, 463 
relative liability to rentcharge, of leaseholds and, 505 
fund, direction or power in will to set aside foi annuitant, effect of, 480, 
481 

setting apart of, to satisfy annuity, effect of, 496 
gift, annuities of different amount to same person, effect of, 496 
same amount, of, effect of, 49G 

to same person by one or more instruments, effect of, 495, 
496 

annuity, of, classification of foims ot, 492 
construction as rentcharge, 470 
effect where followed by residuary gift, 492 
over, effect'on rights of life annuitant, 481, 482 
grantor, estate of, creating rentehaige, extent ol, 475 
improvements, repayment of advances for, secuied by rentcharge, 477 
income, direction to set apart'sufficient property and, out of, to pay annuity, 
effect of, 493, 494 

trustees of general estate to pay annuity out of, effect 
of, 493 

question as to payment of annuity out of capital 8ar, one of construc¬ 
tion, 491, 492 

tat, annuitant's liability to, 501 

exoneration of annuitant from payment of, 602 

( 46 ) 
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RENTCHARGEB AND ANNUITIEB—conimued. 

income tax, liability o£ annuitant to, in case of annnal payments.under deed, 

502 

trustees failing to dedurl from annuity, 501, 502 
• rentchaigcr’s liability to, 501, 502 

when annuities payable out of, 505 
incorporeal hereditament, rentehaige as ol the natuie of an, 467, 468 
insufficiency of estate, at death, rule as to annuities and legacies, 5Qp 

rules for valuation of annuities iu ease oi, after death, 
500 

interest, arrears of annuity, on, validity of gift of, 500 

on, no statutory remedy for recover j of, 509 
claim against land chaigcd with annuity, rule as to, 509 
when allowed on aircais of annuity arising by will, 608 
loin tore, power to appoint a rentcharge by way of, effect of, 485 
land, definition of, extent of, 468 

Lands Clauses Consolidation At t, 1816, roooicry of ainars of rrntehargo. 

under, 619 . 

lapse of time, extinguishment of ientt barge by, 612 
leaseholds, natuie oi interest where source oi paymrnt is from 465 * 

lien, securing of rentehnige by, how arising, 474 
life annuity, ei cation of, 186 • 

light fd owntr of, when < barged on corpus, 521 
limitation, effect of words of, m mention of ientt barges, 484 
limited ownci, sale by, of land pvonoraicd lumi icntchngc, poweis, 513 
local Acts, annuities raised undpr, 483 

anthoutics, creation at reniehatgi s by, 177 
munitenancc, annuity for education and, oiled of, 489 

marriage, grant of annuity upon condition subsequent in restraint of. effect 
of, 490 

settlement, creation of ientt harge by limitation of a jointuic in 472 
proviso for cesser of annuity in, when void, 491 
realty primarily liable under, 506 
marshalling, rentcliargei's rights in inspect of, 507 
merger, conditions in whieh opeiatiug, 511, 512 

extinguishment of rentrharge by, 510, 511 
rules as to picsumption ot, 511 
moitgage, recovciy of arrears of icntchaxge by wile or, 519, 520 
newspaper publication, annuity chaiged by will on, effect of, 522 
notice, by renlcharger before re-entry, necessity for, 517 
order of court, iccovery of arrears oi jcntchuge by, 519, 520 
paTol grant, creation of annuity by, invalid, 479, 480 * 

partition, creation of perpetual rcntchaigc on, 477 
payment into rouit, moneys ior ledempLon on sale of land charged, 513 
source of, as determining nature of,intei est, 165 • 

perpetual annuity, arising fiom nature of limitation, 186 

may amount to gift, of corpus, 482 • 

rights of legatee of, 521 
words of limitation creating, 486 
rentehaTge, creation on partition, 477 

grant of land by tenant for life subject to, effect of, 484 
not granted with a fee simple, 475 
redemption of, 512 

personal estate, annuity is in the nature of, *63 

recovery of annuity secuied by express trust of, 627 
representatives, statutory prutei turn to, in respect of arrears of 
rentcharge, 619 

personalty, annuity a charge on, 469 
priority, annuity m lieu ot dower, oi, 194, 495 

as to property charged with annuity, 495 
none by direction os to time for payment of annuity, 495 
private improvements, security for advances for purposes of, 477 
property charged with payment of annuity, questions as to, upon what^ 
depending, 491 

public revenue, raising of money by creation of annuity payable out of, 482 

pur autre me, annuity for term or, 487 • 

real estate, annuity payable out of personal and, liability of, 607, SOS’ 

primary liability of, for payment of rentcharges and annuities, 
606 


( 47 ) 
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RENTCHARGES AND ANNUITIES— continued. 

receiver, appointment out of court m respect of annuity, 620 
over rentebarge, effect of, 474 
lecovery of rentcharge bv appointment of, 620 
redemption, application of capital moneys m, 612, 613 
extinguishment of annuity by, 613 
payment into court of moneys for, 613 
rentebarge, of, statutoiy provision as to, 612 

when statutory powers not applicable, 612 
re-entry, power of, to secure rentebarge, effect of, 516 
registered land, charge on, creation oi, 478 
registx ation, annuity must be subject of, 180 

grant of rentcharge subject to, 476 
statutoiy rentcharge, of, necessity for, 478 
rt lease, extinguishes nt of annuity by, 613 

part of bi iethfamcnts from rentchaige, effect of, 601, 505 
portion of land charged, effect of, 510 
rentcharge, effect of 510 
rentcharge, of. essentials to validity' ol, 510 
remainderman, rules for ascertaining the respective liabilities of tenant for 
life and, 505, 506 
rent, definition of, 468, 523 
rentcharge, “ an interest xn land itself,” 467 
apportionment of, 602, 503 

m what cases, 504 

creation by testamentary disposition, 476, 477 
of, 468 

under statutoiy powers, 477, 478 
deed necessary to creation of, 471, 472 
duration ol, upon what depending, 483 

effect of rule as to liability of every portion of estate cliaigpd, 525 
words of limitation in creation of, 484 
estate of giantor creating, extent of, 475 
estates and interests created by grant of, 472 

out of which cicated, 474, 475 
extinguishment of, 510 
form of instrument cieating a, 473, 474 
liability to execution, 468, 469 
limitation tn futuro, 484 

meaning for purposes of the Finance (1909-10) Act, 1910 469 
, modes of creation of, 471 
must be a sum cei tam, 468 
nature of a, 466 

estate out of which granted, 484, 485 
interest known as, 465 

power to appoint by way of jomtnre, effect of, 486 
recovery by distress, 614, 616 
registration necessary of grant of, 476 
release of part of hereditaments from, effect of, 504, 505 
remedies for recovery of, 514 
statutes applicable to, 468 
time of commencement of, 473 
rentcharges, liability to income tax, 501, 602 
rent seek, conversion into rentchaige, 4b6 

service, rentcharge as distinguished, from, 467 
residuary gift, effect when following gift of annuity, 492 
residue, annuitant’s right to resort to, 492 

restraint of marriage, grant of annuity upon condition subsequent m, effect 
of, 490 

retainer, annuitant’s right of, 499, 600 

reversionary annuity, valuation wheie estate insufficient at death, 500, 
801 ■> ’ 

sale; apportionment of rentcharge or annuity on, 508 

recovery of arrears of rentchaige by mortgagor, 619, 520 
satisfaction, application of doctrine to gifta of annuities, 496, 497 - 
Savings Banks Acts, grant of annuities under, 483 • 

’separation deed, construction of covenants as to ammijUaa in, 491 
settled land, purposes for which rentchaige created by overseers of, 478 
special public pui poses, creation of annuities to raise money for, 482 

(48) ‘ 
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RENTOHAltGES AND ANNUITIES— continued. 

specific property, direction to set aside and out of income to pay annuity, 
effect of, 194 

spinsterhood, gift of annuity during, validity of, 489, 490 • 

Statute of Frauds, application to Creadon of annuity, 479, 480 
Statutes of Limitation, application of statutory pio visions, 524 

definition of rent m, 523 
effect on right to recover rentcharge, 512 , 

rentehaiges and annuities within the, 623 
statutory powers, creation ot annuity uudei, 482 
tenant tor life, grant of annuity commencing at death of, effect of 497 

mles for esceitaining respective liabilities of remainderman 
and, 505, 60b ■ 

yeais, giant of icntcharge hy effect of, 497 
in common, lights as to rccovei v of rentchnrge hdd by, 516 
tail, grant ot rent in fee hy, 4 l >7 

rcim of years, Statute of Usf3 no apphr u ion to lonlchargo created out of, 47^ 
test amenta ly disposition, creation of rontchaige by, 476, 477 „ 

time, when commencing to run against annuitant, 524 
tithe renteliuige, rentchaige as distinguished tioru, 467 • 

title, non-payment of annuity for twelve years no cxtingumninenl of, 525 
trust, annu'ties and icntcbargcs seeiucd by express, iec overy of, 526 
trustee, annuity to, virtute officii, effect of, 183, 439 

liability on p.iymg annuitants with dedu< ation of me otno tax, 601, 502 
undivided share, giant ot lentchugc by owner ol, ovci whole, effect of, 497 
unregistered annuity, extent to which landing, 499 
vote, none in respect ot rentchaige, 469 
widowhood, gift of annuity duimg, validity of, 489, 490 
will, arreais of interest on annuity ansing undei. when allowed, 608 
commencement of annuity arising under, 185 
creation of annuity by, 480 

rentchaige by, 476, 477 


REVENUE, 

nbmid, stamping instruments first executed, 718 
accession, sunender of Crown revenues on, 536 
“ accountable officer,” meaning of, 659 

accounting officers, appointment, liabilities arid control of, 765 
audit ot accounts of, provision for, 705 
accounts, duty of distiller as to working, 639 

exiimuahon and repoit on, duty of Comptroller and Audftoi-General 
as to, 542, 543 
passing by the Treasury, 541 

supervision and audit of, 538, 539 t • 

adhesive stamps, cancellation ot, 714 

adjudication, duty on voluntaiy dispositions inter vivos, of, 733, 734 , 

stamp duty, of, 716, 717 
admissions, stamp duty on, 724, 726 
advances, authority to banks to make, £42 
advertisements, expenses of, how treated, 651 
affidavits, for purposes of stamp duties, befoie whom made, 703 
stamp duly on, 726 

agricultural land, abatements and allowances as to, m respect of undeveloped 
land duty, 679 

exemption ir8m reversion duty, 574 

in respect of increment value duty, 560 
valuation of, 653 

when exempt from undeveloped land duty, 678 
agriculture, meaning of, 651 

alterations, when reatampmg not rendered necessary by, 719 
annual increment value duty, tee increment value duty, 
appeal, against assessment to stamp duty, 717 

penalty on failure to present particulars for assessment tc 
morement value duty, to what court, 560 
Court of Appeal and House of Lords, to the, ^85, 586 
High Couit, to the, conditions of, 584 

division in which heard, 584* 
procedure on, 585 
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RB VBN UB— continued. 

appeal, none from revenue side of King’s Bench Division, 737 
security for duty pending, 585 
, to county court, conditions of, 580 

procedure on, 580 

referee, appealance of paities and place of hearing on, 584 
appointment of surveyor to assist in, 584 
constitution of the court on, 683 
decision of rcfeiee on, form of, 584 
duty of Commissioners on leecipt of decision on, 584 
grounds of, 082, 583 
notiec of, 583 

, proccduie on, 584 

who may, 583 

appraisers, conditions of grant of licence to, 618 
penalty on actiug without licence, f> 48 
persons requn ing licence as, 648 
when house agent may act as, 653 
Appropriation Act, nature of, 538 
“ appiopnations in aid,” natuic of control of, 637 

armorial bearings, licence in respect of, piovisnms relating to, 688, 689 
Army, Navy, and Oulnaccc services, formal sanction of expcudiluie in respect 
of, 538 

assessment, stamp duty, of, appeal against, 717 
attenuation charge on spurts, natuic of, 623 
auctioneers, exemptions m icapect of licence, 650 
licence required by, 618, 649 
nature of licence gianted to, 649 
penalty on acting without licence, 619 
production of licence by, 619 
sales and acts by, under licence, 649 
audit, accounts of accounting officers, of, provision for, 765 
revenue, accounts, of, provision of, 638, 539 
Auchtor-deneraJ, rcpoits as to revenue accounts by, 539 
Bank of England, duties as to the Exchequer account at the, 541, 542 
issue of Treasury bills by, 548 
remuneration on issue ot Tieasury bills, 518 
Ireland, duties as to the Exchequer accoimtat the, 511, 512 
“ haie site,” meaning of, 551 

beer, brewers for sale of. annual licence to be taken out by, 630 
classification foi purposes ot customs duty, 594 
dealers, articles, possession oi use by, piohibited, 650, 651 
entry of premises by, 650 
licence lequued by, 650 
, nature of licence gianted to, 650 
penalty on dealing witbont licence, 650 
rate ot duty payable by, 650 
duty, charge of, 631 

payable by biewcr for sale, 613, 614 
present rate of, 613 
recovery of, Cl 5 

ii'paymtut by way of drawback, when made, 615 
on loss of materials, 615 
when payable, 615, 633 

licence to sell, see ‘‘on ” licence, “off” licence 
retailers, nature of licences required‘by, 651—654 
testing the gravity of imported, 594, 595 
“ beer,” meaning of, 630 
bib of sight, entiy by, nature of, 588 

“bill of stoic,” effect of bringing Butish spirits in on issue of, 602 
goods in respect of which lequued, 602 
body coipoiato, tee corporate‘body. 

„ umneorporate, tee unincorporate body, 

‘ bond, siamp duty on custom or excise, scale of, 590 
bonded w..rt bouse, secuiity for duty on goods in, 690 
bottles, lmportation^of spirits m, what amounts to, 599, »600 
brewer for salt, beer duty payable by, 613, 611 
• definition of, 63u 

duty as to keeping of brewing book, 630 
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brewer for sale, entry by, necessity for, 630 

grant oi licence to, in disci etion of Commission's, 630 
liability on brewing without licorice, 631 
i using prohibited ai tides, 631 

licence required by, duty on, 630 
nature of gravity to be entered by, 614 
payment of duty by, when made, 615 
sales authorised by licence of, 631, 032 
scale of licence duty payable by, 630 
substances or liquors, possession or use by, piolnhited, 631 
of beer not foi sale, definition of, 632 

licence duty payable by, scale of, 632 
penalty on blowing without bonce, 633 
blowing book, duty of brewer to keep, 63') 

13ntisb spirits, reimported, how treated, 602 
budget, prepaiation by the Treasury, 539, 540 

building scheme, exemption of land subject to, fiom undeveloped land duty,* 
577 

“ buildings,” meaning of, 575 

business, licence to cany on, when rcquned, 618—683 

“ business,” meaning of, 651, 575 

canteens, entry of premises licensed as, 651 

licence in respect of, when required, 651 
persons to whom licence granted in icspci t of, 654 
capital liabilities, how represented, 756 
“ capital value," mmeials, of, 552 
emamols, rates of diawbock in lcspcct of, 618 
carnage, licence icquucd for keeping, 680, 670 
vehicles exempt from, 690 
meaning of, 689 

cavendish or ntgiohead tobacco, restrictions on importation of, 608 
certificate, delivciy by wholesale spmt dealt js, on, 669 

leqmred befoic licence granted to pawubioker, 664 
Channel Islands, proceedings for recovery of penalties m, 737 
Charitable Trustee Incorporation. Act, duty on applications and ceitifieates 
undei, 706 

chanties, exemption in inspect of meiement value duty, 567, 508 
of land held by, irom reveisuon duty, 574 

undeveloped Lind duty, 578 
chemists aDd druggists, sale of spirits by, 673 
chicory duty, delivery account and payment of, 616 * 

how charged, 616 
natuie of charge, 616, 616 
rate of, 616 

extract or essence of, restrictions on importation of, 696 
liability of imported, to customs duty, 593 
rates ol duty on impoited, 693 
warehousing and payment of duty on, 595 
cider licence, sec " on ” oi “ off ” licence, eider or peny 
ictaileis, licence required by, 651—657 
Civil Service Estimates, responsibility of the Treasury for, 540 
clearance, impoiLed goods, of, 689 
club, excise duty on liquors supplied to, 616 
recovery of excise duty fiom, 617 
registered, sale of spirits *by, 673 
secietary, duty as to returns, 616 

liability to penalty, extent of, 617 
statement to be furnished by, 617 
cocoa, customs duty on, how charged, 696 

lates of, 596 

warehousing and payment of duty on* 596 
coffee, customs duty on, how charged, 596 

xates of, 596 

essence, restrictions on importation of, 597 
substitutes* excise duty on mixtures or, 617 

rate of excise duty on, 617 * 

wrapping and labelling of, 617, 618 
warehousing and payment of duty on, 697 
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Commissioners of Customs and Excise, administrative duties of, 592, 693 

appointment of, 545 

' officers by, 646 

chief officer of the, 54S 
collection of duties by, 544, 545 
enforcement of statutoxy provisions by, 
545 

jurisdiction of, 546 
privileges of, 545 

Inland Revenue, collection of revenue by, gcneial powers as 
to, 544 

' legal proceedings by, powers, 544 

management of stamp duties, powers, 700,701 
company, as to stamp duty on documents relating to formation of, 706 
“ original site value ” of land held by, 649 
etatuloiy, when exempt from increment value duty, 667 
• valuation of mineral land held by, method of, 664 
compensation fund chaTges, payment of, 612 
composite sugar goods, how chargeable, 604, 605 

scale of duty payable m respect of, 605, 606 
compounder of spirits, delivery fiom warehouse and export on drawback by, 

612, 643 

expiry of licence of, 642 
licence to be taken out by, 641 
regulations as to spirts on premises of, 642 
stills to be used by, nature of, 642 

Comptroller and Auditor-Geneial, accounts which may be examined by, 513 

as head of the Exchequer and Audit De- 
paitment, 541 

examination and report upon public 
accounts by, 542, 543 
reports as to revenue accounts by, 539 

condensed milk, duty on, 606 

consideration, decisions under the Stamp Act, 1891, as to, 560, 661 
Consolidated Fund Acts, statutory sanction to expenditure by, 538 
charge of Tieasury bills on, 548 
chaiges on the, 744—747 * 

payment of charges on the, 747, 748 
services, nature of, 538 

contract, violation of revenue statutes as affecting, 612 
co-operative society, as licensed hawker, 657 
copies, attested or authenticated, stamp duty on, 727 
coin, classification for purpose of materials charge, 614 
corporate body, increment ijalue duty to be collected fiom, 663 
payment of increment value duty by, 561, 565 
corpoiation, as licensed hawker, 658 

duty, assessment and recovery of, 736 

of, power of Commissioners as to, 562 
exemptions from, 735, 736 

failuie to render account for puiposes of, penalty, 562 
nature of account to be sent m for puiposes of chaigo 
of, 561 

rate and property charged, 734 
counteiparts, stamp duty on, 727 

county councils, administrative powers in respect of licences, 684, 685 
duties as to making returns in respect of licences, 685 
, transfer of powers as to local taxation licences to, 684 
court, appeal to, conditions of, 686 
procedure on, 686 

Cmut of Appeal, appeal from county court to, 586 

to knd from the, 585, 586 

comt of summary jurisdiction, local limits of jurisdiction of, 739, 740 

procedure as to revenue proceedings in, 741 
—743 

recovery of revenue duties and penalties in, 
788, 739 

when information not necessary to nearing 
before, 741 

<**.) ‘ 
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criminal liability, in respect of offences as to stamp duties, 70S t 
Crown, control of public revenue by the, origin ol, 636 

hereditary revenues of the, as permanent source of revenue, 617 » 

lands, exemption from increment value duty, 665 

undeveloped land duty, 677 
requirements of the, how provided, 636 

revenue, surrender on accession, 636 , 

“ curing ’’ tobacco, meaning of, 614 
euirants, customs duty on, amount of, 637 

Customs and Excisp, Commissioners of, see Commissioners of Customs and 
Kxcise 

customs and excise offieeis, appointment of, 615 • 

liability foi wrongful seizme, extent of, 51G 
on making false returns, 516 
office and salaries of, 515, 646 

personation of, punishment ior offence of, '647 , 

poweis of, 616 , 

privileges of, 646 

duties, definition of, 687 * 

dutj, but den of proof as to unshipment and paymeht of, 591, 592 
calculation on delivety of goods from warehouse, 690, 591 
clucoiy, on, rates of, 596 
classification of beer for purposes of, 594 
cocoa, on, bow charged, 590 
coffee, on, how cbaiged, 696 

composite sugar goods, how chargeable, 601- (>0G 
discharge fiom, on exportation, 690 
diicd fiuit, on, how cliaigcd, 597 

goods unpoited fioin Ifalo of Man, when liable to, 592 
imported chicoiy, on, 595 

playing cards, on, recoveiy of, 598 
spu its, on, how chargeable, 699, 600 
Isle of Man part of United Kingdom in respect of, 693 
motor spu it, on, how charged, 597, 598 

when half remitted, 598 
nature of beer upon which t barged, 594 
place of importation ot goods liable to, 587 
rates of, 591 

remission of, power of Commissioners as to, 590 
repayment by way of drawback on imported beer subsequently 
exported, 695 
saccharine, on, 598, 599 
spmts, on, 699 

delivered from bond for home consumption, 602 
substances prepared with spirits, on, bow chaigeablc, 602 
sugar, on, how chargeable, 603 . 

tea, on, how chargeable, 606, 607 
tobacco, on, how chargeable, 607 
wine, on, how chargeable, 608, 609 
“eutiy,” meaning of, 687 

officer, duty of shipmaster to report on aruval to, 687 

embezzlement by, lights of importer m respect of, 689, 690 
miscellaneous duties of, 693 
production of goods to, 588, 589 

damages, liability of customs and excise officers for, extent of, 546 
death, assessment of, increment value duty on, 661 
debenture certificate, payment of drawback on, 698, 699 , 
deductions, allowed in respect of annual increment value duty on minerals, 670 
assessment for undeveloped land duty, on, 57b 
deeds of arrangement, stamp duty on, 706 
delivery account, on deliveiy of spmts frorn warehouse, 602 
denoting stamp, when document impressed with, 716 
Development Fund, grants made to, 762, 763 
die, discontinuance of, notice on, 701 
dissolution of partnership, duty on deed of, 732 • 

distiller, liability on distilling without licence, 639 
licence required by, 637 
nature of entry by, 638 
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dixtillei, offence of grogging by, penalty, 639 
order of working to be fol Lowed by, 638 
1 sales from distillery by, 039 

vessels to be provided by, 038 
woikiug accounts of, duty ns to rendering, 039 
dislillci’s licence, conditions attached to, 637, 638 
distillery, proximity to icctificr’s pieimses, extent of, 638 
distress, recovery of beer duty by sale and, 615 

excise duty on spirits by, 626 
from clubs l>y, 617 

dog, annual licence on keeping, 686, 687 
' licence, exemptions in respect of, 687 
production of, G87 

double duty, when may be claimed, 738 
ditiwback allowed on home-grown tnliac on, 627 
coffee cxpoitcd, on, zatc of, 597 
' composite sugar goods, cm, where allowed, 606 
, conditions of payment, 697, o9o 

definition and management of, 697 

goods liable to duty on impoitation into the Tsle of Man, on, 699 
how paid, 698, 699 

limitation of time for payment of, 699 
molasses, when allowed in respect of, 601 
payment, in respect of exported coffee, 697 
on exportation of saccharine, 599 
penalties for offence*-, in respect of, 697, 698 
rate at present in force, 595 
repayment vt Itccr duty by way of, 615 

duty on rmpoited Leer subsequently exported by way 
of, 595 

glucose duty by way of, 618 
saechannc excise duty by way of, 623 
shipping of goods entitled to, tonnage of vcssil, 698 
sugir, on, when allowed, 604 
dried fiuit, customs duty on, how charged, 597 
duplicates, stamp duty on, 727 t 

duties of customs, &ee customs duties 
duty-free warehouse, deposit of imported goods in, 589 
duty, sccunty pending appeal against assessment to, 685 

dwelliRg-house, exemption of site of, from increment value duty, extent of, 
560, 567 

lands attached to, when exempt from undeveloped lmd duty, 
578 

education aiilhonties, payments to, 764 

embezzlement, customs officer, by, rights of importer on, 589, 590 
entered premises, inspection by excise officer, 611 

entry, avoidance of, powers ot Commissioners of Customs and Excise as to, 611 
brewer of beer not for sale, by, 633 
by applicant for spirit licenffte, 670 
beer dealers, 650 
bill of sight, nature of, 634 
distiller, nature of, 638 
makers of glucose or invert sugar, 634 
saccharine, 636 • 

methylated spirit retailers, 661 
motor spirit dealer, 662 
rectifier or compounder of spnits, 642 
tobacco grower, 644 

manufacturer, 646 
vinegar maker, 647, 
wholesale spirit dealers, 668 
• duty of licensed excise trader to make, 610 
meaning of a customs, 687 

perfect, how and for what made, 588 m 

parsons who* must, make, 610 

premises for which “ on ” licence required, 652 

* m respect of *’ on " or “ off ” cider or perry licence, 655, 656 
licensed as a canteen, 604 

( 54 *) 
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entry, premises on application for “ oil ” licence, 6.~<3 , 

“ entry,” definiton of, 610 

importer’s duty as to, 587, 588 
establishment licence, declaration by person liable to, 685 
exemptions in respect of, 68(5 
grant and trnnsicr of, 685, 086 
licences, nature of, 685 
estate duty, as to collection by stamp*-, 706 
estimates, appioval by the Tieasuxy, 539, 510 
evidence, appeal against assessment to duty, on, 583 
excess grants, sanction of expenditure in excess ot that voted by, 539 
exchange, stamp duty on, 728 ‘ 

Exchequci account, authonty to make advances out of, 512 
banks at which kept, 611 

payment ot dividends upon shares in Hues Canal Company 
into, 513 * • 

money ljisod by Treasmv bills into *518 * 
sums paid into, 511, 512 # 

and Audit Department, appointment of stall o t3 J1 

Compltollei and Auditor-Genoial as head 
ot, 511 

functions of the, 511 
bills, issue of, pujpose of, 518 
nature of, 519 

term, interest, and leuowal of, 518, 619 
bond, see Exchequer bills 

excise allow anees, classes of goods on which payable o. r )9, 700 
limitation of time foi recovery of, 7<H> 
duties, lien in respect of, 737, 738 
meaning of, 587 

payment under protet no eflect on light of recovery back, 611 
recovery back of, only by statute. 611 
duty, see also licence duty 

beer, basis ol charge, 613 

payable by brewer, lor sale, 613 
present rate of. 613 
recovery of, 615 

repayment by way of drawback, 015 
on loss of materials, 615 
when payable, 615 * 

chiooiy, on, delivery account and payment ol, 616 
nature and how charged, 615, 616 
cottee mixtures or substitutes, on, 617 
gluons*, on, nature and how cliaigod, 618 • 

repayment and remission of, 618 
home-grown tobacco, on, how charged, 626 * 

nature of, 625 

liquor supplied to clubs, on, late of, 61b 

motor spirit, on, exemptions and remissions in respect of, 620, 621 
nature of charge, 620 
penalty on non-pavment, 621 
time and maimer ot charge, 020 
railway passenger fares, on, 622 
recovery by distress from clubs, 617 
saccharine, on, nature of, 622 

regulations affecting, 622, 623 
spirits, on, dcfening payment and remission of, 621 
methods id which levied, 623 
nature of, 623 
payment of, 624 # 
iccovery by distress, 625 
when levied on the matci lais charge, 614 
licence, burden of proof on charge of trading without, 629 
commencement of, 627, 628 
extent of cover in case of partnerships 627 
premises covered by, 6 07 
form of, 627 

game dealer must obtain, 656 
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excise licence, grant of, 612 

11 regularity in form of, effect of, 628 
' oayment of compensation fund charges with, 612 

penalty on irregular sale under, 622 
production of, 629 

icpaymcnt of duty on expiration of justices’ licence, 629 
« transfer when justices’ licence necessary to holding of, 628 

transferability on death or removal, 628 
when net essary, 629 

execution, stamping instruments after, where first executed in United Kingdom 
717, 718 

, * executive Government, control of expendituie by, 686 

exemplification, stamp duty, on, 728 
exemption, annual increment value duty, from, 569, 670 
inclement value duty, from, 666 
exemptions, auctioncei’s licence, in respert of, 650 
> corporation duty, from, 735, 736 

t reversion duty, from, 671, bio 

stamp duty, from, classification of, 721 

construction and burden of proof as to, 721 
general and special, 721—723 
undeveloped land duty, from, 677, 678 
expenditure, control by executive Government, 636 

pailiamentary sam lion to, natuie of, 538 

neccssaiy to, in wind uv, 3 , 537 

revenue ot the, 711—765 

exportation, discharge ot goods subject to, from duty, 590 
exporter, duties of, wheie drawback claimed, 697, 698 
false dec filiation, penalty on, 589 

fee simple, assessment on transfer of, 560 * 

“ fee simple,” meaning of, 660 
“ feints,” definition of, 624 
“ field book,” use and contents of, B56 

lines, oilciues relating to stamp duties on instruments, 703—705 
recoveiy by Commissioners of Inland Itcveue, 701, 705 
Inc engines, remission of duty on motor spmt supplied foi, 598 
“ fixed cbaigc,” meaning oJ, 550 

foreign linpoited .spints, when licence not required on sale of, 6b9 
forfeiture of goods, declaration of High Court as to, effect of, 592 
fxaud, (jxeixe licence obtained by, effect of, 628 
“full site value,” bow arrived at, 551 
funded debt, how made up, 756, 756 

free vintner. City of London, of, right as to sale of wines, 681 

•exemption from«liccncc as to sale of wine, 682, 683 
game dealer, licence required by, 656 

local council’s licence necessary before giant of licence to, 65U 
penaltv on dealing without licence, 667 
possession in close tune by, offence of, 657 
purchases by, 657 % 

term of revenue licence gianted to, 656 
words to be exhibited on premises of, 656 
licence, forfeiture on conviction for trespassing in pursuit of game, 694 
rates of, 694 

sales of game to dealer authorised by, 694 
to kill, when required, 694 
gamekeepei’s licence, rights m respect of, 695 

gardens, exemption from undeveloped land duty, when open to the public, 677 
general valuation, tee valuation. 

glasshouses, site for, not included in “ agricultural land,” 575 
glucose, duty payable m respect of, 603 

excise duty on, naturfe and how charged, 618 
* rates of, 618 

, repayment and remission of, 618 

licence required by makers of, 683, 634 
gold plate, importation of, regulations as to, 693 9 

licence required by pawnbroker before taking m pawn, 665 
Government stock, payment of dividends and transfer of unclaimed divi¬ 
dends, 7 08, 759 

* 
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(government stock, retransfer of unclaimed, provision for, 759* 
transfer of, 768 

gravily, degree of, in respect of spirits, 623 * 

imported beer, of, scale of customs duty bised upon the, 501 
testing of, 591 

nature of, to be entered by brewer, 614 
gi ogging, offence of, penalty on, 639 
gross value of land,” meaning of, 650 
“glowing,” meaning with reference to tobacco, 644 
guaranteed loans, nature of, 767 

gun licence, persons exempt from duty to take out, COG 
production of, 696 
required to use or carry, G95 

habit ml drunkards, duty on licence to keep house for i crept ion ot, TOG 
li icl ney carriage licence, provisions relating to, G91, 692 
b nvket, liability in respect of sale of plate (>Co 
licence required by, 657, G58 
penalty on acting without licence, 658 
words to be exhibited by, 658 
luiwkcr’s Iicctkc, term of, 658 . 

trading not authorised by, 658 
when not required, 658, 659 
High Court, appeal to, conditions of, 684 

division m which heard, 584 
procedure on, 685 

jurisdiction on the Revenue side, 737 
highway, presumption as to land abutting on, 551 
bouse agent, licence Tcqmxed by, 669 

licensed, may act as appraiser, 659 
nature and tcim of licence of, 659 
penalty on acting without licence, 669 
when licence not iequired as, 659, 660 
House of Lords, appeal to the, 686 
identification number, entry in valuation book, 665 
importation, gold and silver plate, of, regulations as to, 593 
place of, wheie goods liable to customs duty, 587 
importer, beet, of, declaration as to original gravity, 691, 695 

liability where gravity 0X000(15 that dec Lit cd, 593 
duty as to making entry, 687, 688 

landing of goods by, 688 • 

meaning of, 687 

rights in respect of embezzlement by customs officer, 589, 590 
impressed stamps, when document to be stamped with, 714 
muement value duty, annual, assessment ana collection of, 670 

deductions alloVed m respect of, 570 

on payment of mineral lights duty* 


nature^of charge on minerals, 569 
when minerals exempt from, 569 
aa a charge on minerals, 568 
to collection by stamps, 706 
assessment and collection in respect of minerals, 569 
of, 669, 660 

* on death, 561 

transfer of fee simple, 560 
basis of taxable increment, 549 
deductions allowed m respect of, 662 
definition of, 567, 668 
exemptions m respect of, 566 
liability to, 663, 564* 
limited owners’ rights as to, 653 
minerals, on, assessment of, 662 
nature as a stamp dnty, 568 
occasions of charge on minerals, 569 

on which chargeable" 558, 659 
payable on devolution of absolute interest, 662 . 

payment as between tenant for life and remainderman, 

m 
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increment value duty, payment by corporate or unmeoTporate bodies, 561 
, instalments, 661 

on devolution of partial interest, 562, 563 
penalty on failure to present particulars for assess¬ 
ment to, 560 

presentation of particulars for assessment to, 659 
pioperty liable to, 565 

proportionate payment of, power of Commissioners as to, 
'.63 

I ate of, 563 

in respect oi mineials, 570 
recovery m respect of mineials, 570, 571 
repayment of, on failure of transaction, 564, 565 
settled land passing on death, on, 562 
stamping of instrument, pui poses of, 564 
when minerals liable to mineral rights duty in addi¬ 
tion to, 581 

“ intumbianco,” meaning of, 550 

Inland Kevenu-, Oommiwoncrs of, see Commissioners of Inland lie venue 
instalments, payment of increment value duty by body • orporate or umn- 

corpoiate hv, 565 
rules as to, 564 

instruments, failure to stamp, consequences on, 706 

interest in land, definition or, 558 

invcit sugar, licence required by makers of, 633, 631 

Isle of Man, drawbacks in respect of goods, liable to duty on importation into, 
699 

impoitation of goods from, when duty payable, 592 
put id United Kingdom for purposes ot customs duly, 592 . 
proceedings for recovery of penalties in, 737 
jury service, exemption of Commissioners of Cusloms and Excise from, 515 

officers of customs and excise from, 546 
] us I ice, disqualification of, 740 

jurisdiction of, in revenue cases, 739, 740 
revenue proceedings not invalidated bv death of, 710 
justices’ licence, applicant tor wine licence must hold, 681, 683 

necessary to cider or peny “ on ” or “ ofl ” licence, 655 
giant of “on" or “off" licence, 651, 633 
repayment of excise duty on expiration ot, 629 
% tiansfer of excise licence depending on, b28 

"land," as to definitions of, 549 
land values, duties on, natuie of, 549 
landing of goods, duty of importer as to, 588 
lease, assessment of increment value duty on grant of, 560, 561 
what is included in term, 538 

leaseholder, amount of reversion duty recoverable from, 573 
legacy duty, as to collection by stamps, 700 

legal proceedings, Commissioners ot Inland Revenue, by, powers, 514 
power of customs and excise officers as to, 516 
recovery of fines for offences relating to stamp duties, 705 
“ lessor," definition fo T purposes of reversion duty, 573 
meaning of, 559 

lessor, intermediate, right to deduct mineral lights duty, 582 
liability to account on falling in of’reversion, 571 

penalty on retusmg to allow duty paid by mining lessee, 571 
licence duty, appraiser’s liability to, 648 

auctioneer's liability to, 648, 649 
beer dealer’s liability to, 650 

retailer’s liability to, 651—654 
liability of vinegav maker to, 647 
manufacture of tobacco or snnff, on, 645 
payable by brewer for sale, 630 

of beer not for sale, scale of, 632 
growers of tobacco, 644 * 

maker of methylated spirits, 639 
medicine, nature of, 634 
motor spirit, 6S5 
playing car^B, G33 
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licence duty, payable by maker of saccharine, 636 

“ sweets,” 643 

rectifier or compounder of spirits, 641 
sales by brewer for sale authorised r>v, 631, 632 
when required in respect of canteens, 654 
licences, nature of, now transferred 1>> control of county councils, 684 
hen, in respect of excise duties, 737, 788 “ 

limitation of tune, payment of drawback for, 699 

recovery of exene allowances, for, 7U0 
limited owners, rights in respect of increment value or lever^on dutv, 653 
paitriers, dutv on capital contributed bv, 706 » 

partnerships duty on capital of, 732 • 

loans, guaiantee of British Government in respci t of, 757 

local authoiitv, necessity for game dealer to nh<ain licence from, before giant, 
of licence, 666 » 

educational authorities, paymtnts to, 764 t t . 

taxation accounts, payments made to, 761, 762 

licences, transfer of powers to county council in respect of, 681 
icturns, by whom m ide, 766 • 

nature of and when made, «T66 

taxation in icspect of which no return is m>u Msary, 760, 
767 

low wines charge on spirits, nature of, 623, 621 
lunatics, duty on heeme to keep house for i crept ion. of 706 
male servants, exemptions in respci t of licence for, 693, not 
when licence requited for, 602 
manufacture, excise licences to, 630—618 

marketable securities, provisions as to stamping and collection of duty on 731 
stamp duty on, 728—730 

master of vessel, duty to icpoit to customs on amval, o87 
materials charge, nature of, 614 

when duly levied on, fill 
medicine label, affixing of, 619 

duty, articles exempt from, 619, 620 
by whom payable, 619 
rates of, 619 
when chaigeablo, 619 
licence duty payable by makers of, 631 
meaning of, 631 

stamp duties, as to collection of, 657 
vendor, nature and term of licence of, nnO 
penalty on sale without licence, 660 
when licence required by, 66Q w 

methylated spurt ict.ulei, duty as to keeping and production of stock, 601 

cntiy of piemises'by, 661 

licence required by, 660 * 

poisons not entitled to lucice as, 660 
prohibited possession and sale of, 601 
spn its, allowances in respect of, 641 
classification of, 640 
delivery on exportation or sale, 611 
giant of In < nee to make, 639, (>10 
making without licence, penalty, 640 
meaning of* 639 

penalty on sale without licence, 660 
stock accounts to be kept by maker of, 641 
supervision of process of methyl ation tif, 611 
methylation, regulations as 1o process of, 640, 641 
milk, condensed, duty on, 606 

mineial land, values to be ascertained in sespect of, 554 

rights duty, assessment and collection of, 679—581 
definition of, 679 
exemptions in respect of, 679 
• liability to, 681 

• pioprietor’s right to deduct annual increment value duty 

on payment of, 681 . I 

rate of, 681 

returijp to be made by proprietor for purposes of, 6g^ . 
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mineral 'rights duty, right of intermediate lessor to deduct, 582 

when minerals liable to increment value duty In addi- 
' tion to, 581 

“ mineral wayleave," meaning of, 580 

minerals, annual charge of increment value duty on, nature of, 569 
assessable increment value of, 568 

assessment and collection of increment value duty on 552, 559 

“ capital value ” of, 552 

inclusion in value of land, 549 

increment value duty on, how assessed, 552 

me an mg of, 679 

. * “ winning ’’ as applied to, 553 

neglect of proprietor to specify natuie or estimate value of, efleet 
of, 653 

occasions of charge of increment value duty on, 569 
’ “ original capital value of,” 652 

' recovery of increment value duty in respect of, 570, 571 
, rental value, when subject to mining lease, 569 
“ tot^il value ” of, 552 
when deemed being worked,” 580 

exempt from annual increment value duty, 569 
liable to mineral rights duty and increment value duty r>S] 
mining lease, meaning of, 552 

ininoi, ineligibility of, to make legal entiy for excise purposes, 610 
molasses, scale of duty payable m respect of, 60.1 
when drawback allowed in respect of, 601 
mortgagee, revexsion duty payable by, 573 

rights in respect of increment value duty or reversion duty, 553 
motor bicycles or tucycles, licence duty on, 690 

cars, exemptions in respect of licence duty on, 691 
licence duty on, 690 
rates of duty on, 691 
fire engine, exemption from duty, 691 
liatkney carriage, duty on, nature of, 692 
spirit, customs duty on, how chaiged, 597 

dealer, entry of premises by, 662 , 

natuie and term of licence of, 662 
penalty on unauthorised sales by, 662 
regulations applicable to, poweis as to, 662 
* who must bo licensed as, 661, 662 

excise duty on, exemptions and remissions in respect of, 620, 621 
how levied, 620 
nature of charge, 620 

' Penalty on non-payment, 621 

tome and manner of chaige for, 620 
half duty on, when remitted, 598 
licence required by makers of, 635 
meaning of, 597 
payment of duty on, {>98 
penalty on sale without licence, 630 

provisions which may bo applied to the manufacture of, C35 
remission of duty on imported, 597, 598 
sale by manufacturer, 635, 636 
vanman, 636 

National Debt, constitution of the, 758—755 

reduction of, how effected, 759 

naval and military forces, exemption of land from undeveloped land duty 
when used by, 577 

“ nominal liabilities,” nature of, 757 

notice, avoidance of entry, of, provisions relating to, 611 

charge of duty on settled land, of, provision for, 553 
objection, valuation, to, provisions relating to, 656, 557 
occasional licence, sale of tobacco, for, 663 

who may obtain, 662 c 

“.off" licence, beerf entry of premises by applicant for, 653 
nature ot, 653 

persons to whom granted and term of, 653 

prohibited possession, and^use of articles by holder of, 054 

f tu\ v 
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“ off ” licence, beer, scale of duty in rc&pect of, 653 
cider or pexry, nature of, 655 

to whom granted and term or, <>5.\ 
spinf- entry of premises by applicant for, 671 
nature and term of, 676 

penalty on sale toi consumption “oil” without, 671, 
675 

iate of duty on, 671 
who may obtain, 671 

sweets, provisions relating to grant of, 677, 678 
.. wine, provisions relating to grant of, 682, 68 y 

officer of customs, tee customs officer. 

officers of customs and excise, see customs and excise officers 
official survey books, evidence of contents of, 6 H 
“on” licence, beer, annual licence duty payable m icquct of, 652 
nature of, 651 

penalty on sale without, 651 • 

prohibited possession and use of ailnA-s by li^lclii of, 
b52, 653 

scab oJ minimum iates foi, p52 
to whom gianted, 651 
cidei or peny, disqualifications ior, 655 
duiation of, 666 
peisons requiring, 6&1 

Epmt, account oi spirit m possevnoa of ho kb r of, taking of, 
673 

cut 13 ' of pi onuses by applicant, 670 

fixed minimum duty payable on, scale of, 671 

full duty payable in 1 expect oi, 670—672 

natiuc of, 669, 670 

penalty on sale without, 670 

permit must accompany receipt of spirit by holdci 
of, 672, 673 

pi i'-olis qualified to hold, 670 

piohibitid sales and pine ession of spiiits by holder of, 
.072 


repayment of duty to holder of. when made, 071 
sale by holder, lights as to, 672 
slock book to be kept by holder oi, 673 
swats, provisions relating to gr int of 677 
wme, provisions iclalmg to giant ot, 08 1, 683 


open spaces, when exempt from undeveloped land duM 
“onginal capital value,” minerals, of, 552 - 

anginal site value, liud held bv a com pant, 

“original site value," natuie of, 519 \ 


tot.il value,” minerals, of, 552 


nature of, 549 


‘ owner,” definition of, 551, 566, 567 

owner, liability to penalty on failure to make lolmn for purpose of land 
valuation, 555 


matter not necessary to be disclosed m letuni by, 555 
returns by, for pui pose of land valuation, 554 


service ot provisional valuation on, 056 
“ pack of card',” meaning of, 698 

parks, exemption from undeveloped Land duty when open to the public, 
577 


Parliament, nature of conti ol over revenue by, 537 
partition, stamp duty on, 728 

partnership, covering effect of excise licence in case of, 627 
passenger vessel licence, sale of intoxicatyig liquor, for, G63 
patent medicine, licence requned by vendor of, 660 

penalty on making, without licence, 634 • 

pawnbrokei, certificate required before grant of licence to, 664 
rate of duty payable by, 664 
term of licence granted to, 664 • 

who may be licensed as a, 66*4 
Paymaster-General, appointment and natuie of office, 76 8 
peulara, liability in respect of sale of plate, 666 
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penalties, liability of custom and excise officeis to, 646, 647 
offences lelating to stamps, 703, 704 
recovery of, 737—743 

penalty, acting as appraiser without licence, 618 
auctioneer without licence, 649 
pawnbioker without licence, 664 

bleach of regulations by makers of glucose or invert sugar, 634 
relating to home-giown tobacco, 626 
dealing in plate without licence, 665 

di3t^llei’s liability to, on distilling without licence, 639 
tail'rc by auctioneer to pioducc licence, 649 

excise trader to eiect signboard, on, 612 
of lessor to account on falling in of reversion, 671 

officer of body corporate or unincorporate to account for 
pui poses of corporation duty, 662 
to present particular to Commissioners on trairicr ot land, 
6C0 

false statement to obtain di a * back, on, 097, 698 
game ffealei’s liability to, 657 
growing tobaccq without Uceucc, 644 
house agent's liability to, 659 

institution of proceedings for recovery of customs or excise. 710, 741 
irregular sale under excise licence, 629 
keeping carnage without licence, 689 

male seivanl without licence, b93 
refreshment house without licence, 667 
killing game without licence, 694 

liability oi hi oner ior s ale on using prohibited ai tides, 631 
of beei not for sale to, 633 
club secretaiy to, 617 
hawker acting without licence, 658 

propnetor of minerals on failure to make return, 680, 
581 

tobacco sellers to, 679 

making false declaration to customs, on, 589 

methylated spirit without licence, on, 640 
patent medic mes without licence, 634 
saccharine without licence, 637 
“sweets” without licence, 643 
tobacco or snuff without licence, 645 
vinegar without licence, 647 
medicine vendor’s liability to, 660 

mining lessor, bpbility on refusing to allow lessee amount of duty 
paid, 571 * > 

neglect of owner „o make return for puipose of land valuation, 
555 

non-payment of spirit excise duty', 624, 625 
offence oi “grogging,” foi, 639 

retailing spirit for consumption “ off " the premises without licence, 
674, 675 

sale of beer without “ on ” or “ off ” licence, 651, 653 
methylated spirits without licence, on, 600 
motor spirit without licence, 636 
spirit retail without licence, 670 
wine without licence, 681 
without licence on railway restaurant car, G66 
selling eider or perry without licence, 655, 656 
playing cards without licence, 633 
unauthonsed sales by motor spirit dealers, on, 662 
’unlawful sale of playing cards, on, 698 
unlicensed rectifying, on, 642 
use of armorial bearings without licence, 688 
using or carrying gun without licence, 696 
still Without licence, 676 

. wholesale Spirit dealei’a liability to, 668 

perfect entry, bow and for what made, 588 
perfumed spirits, imported, rate of duty on, 600 
j permit, receipt of Bptrifc by retailer must be, accompanied by, 672, 673 
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perry licence, see “ ou ** ox " oil ” licence, cidf r or pony. 

retailers, licence required by, 651—657 
“ pci son aggrieved," Commissioners included in, 581 
personation, customs and excise offioei, of, penalty, 517 
petition, filing of. on appeal from dot ision of leCoiec, 585, 586 
pilotage dues, collection by customs offiens, 593 
plate dealers, dotation of licence and rale of dut v, 665 
liability on dealing without' licenc'’, 665 
when licence not required by, 665, 666 
who must bo licensed as, Gb5 
liability of bawkcis and pedlais vs to sale ol, 666 
playing raids, customs duty ou imported, lceovpiv of, 
excise duty, on, natuic of, 621 
exemptions iiom wrapping, 621 
ncccs-aty foi and duration of licence to inaki, 033 
packing and wrapping of home manufactuicd, u21 
penalty on sale of unmapped, 621 < 

unlawful s lie at, r >i)8 
selling without liecnc'', penalty, 633 
Post Ofh"', expenditure by, coutiol of, 537 

nature of reruiue derived troui, 517 
postage fees and duty, as to, 706 
powci of attorney, st imp duty on, 726, 727 
presentation, particular*, on sale of land, of, 650 
piobato duty, as to collection by stamps, 70b 
proceedings, legal, see ligal proceedings 

by Commissioners of Inland Revi line, powci-, 511 
prohibited mgu’dients, in propaiation of tobacco, 646 
“ proof ” strength, meaning of, 600, 623 
pioprietaiy medicines, excise duty chaigeablc on, 619 
“ piopuetor,” meaning in lespect of minerals, 570 
piovisionai valuation, see valuation, 
public revenue, coutiol by the Ciown, ongiu of, 536 
quinquennial valuation, ioi pm pose of undeveloped laud duty, 578 
railw ay passenger fai es, duty ou, 622 

leslauiant cji^ duration of licence foi, GbG 

licence for, when required, 066 
penalty on sale without licence on, 666 
rating authority, exemption of land of, from increment, value duty, 866 

reversion duty, Ji?4 
undeveloped land duty, 578 

“latnig authority,” nunning of 502 _ 

iccreation grounds, exemption fiom inclement walllinUMw, 568 

land 678 * 

uc tilled spuds, payment of excibe duty or\ 025 

icelifier of spuds, delivery from waicliou&e and expoit m drawback by, 64fi, 
643 

expiry of licence of, 642 
licence to bo t^Wn out by, 611 

pioximity of distillery to piemis.es of, extent of, 638 
regulations as to spirit on premises of, 642 
stills to be used by, nature of, 642 

rectifying of spirits, objection to and prohibition of premises for, 642 
icfercc, appeal to, see appeal to referee 
selection of, 583 

refreshment houses, licensing of piuvisiona as to, GbG, 667 
“ registered society,” meaning of, 568 , 

“ rent,” mcaumg of, 672, 580 

restampuig, alterations not rendering necessary, 719 * 

instrument used once applied^ to new use, 719, 720* 
restrictive covenants, releasing of, effect on total value, 551* 
returns, owner for purpose ot land valuation, by, 551 

proprietor of minerals for purposes of mineral rights duty, 58{f 
revenue, collection of, authorities for, 543, 544 
control by the Grown, origin of, 536 
duties, recovery of, 737—743 
* permanent sources of, 517 

raising of, contro^ of Parliament over the, 537 
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ip venue, teiupoiary sources of, 547, 648 
reversion duty, allowances m respect of, 563 

amount recoverable from leaseholder, 573 
assessment and collection of, 571, 573 

benefit on falling in of reversion as basis for assessment of, 
572 

deductions and allowances in respect of, 572, 573 
definition of, 571 
exemptions from, 574, 576 
u limited owner's lights as to, 553 
y, mortgagee’s liability to, extent of, 573 
rate ol, 5f2 

lecowuy a-> a Giown debt, 573 

total value of lease at del emanation, how defined, 572 
value at time of giant ol lease, how ascertained, 572 
Boud Improvement Fund, grants made to the, 763 

payments to how made, 753, 761 
Royal Oidei, authority oi Treasury necessaiy to issue of 430 
countersigning of, by the Tica-ury, 610 
saccharine, customs d.ity payable on lmpoitatiou of, 505 ”90 
excite duty on, nature of, 622 
rate of, 622 

regulations afhetmg, 622, 623 
repayment by way of di aw barlv, 633 
entry of piemises by make is of, 636 
importation regulations as to, 599 
licence required by makers of, 636 
penalty on manufacture without licence of, 637 
ports at which may be imported, 599 

regulations which may be applied to manufacture of, 636 
sale, goods m bond, of, rights of seller as to, 591 
salmon, duties of customs officers as to, 593 

“ science,” construction relating to, for purpasi s of stamp duty, 735 
scrip certificate, duty on, 732 

security, duty on goods in bonded warehouse, for, 590 

“ separate occupation,” meaning of, 654 

settled land, notire of charge of duty on, provision foi, r >33 

settlement, voluntary disposition inter vivos operating as, duly on, 731 

share warrants, stamp duty on, 731 

signboard, penalty on failure to erect, 612 

signboards, excise traders who must exhibit, 612 

6ilver plate, importation ol, regulations as to, 593 

licp^v-e requ.njd by pawnbroker before taking m pawn 665 
Sinking Fund} application Or jaoney out of, 760 
“ site,” meaning m relation „o dwelling-house, 666 
site value, assessment on, for purposes of undeveloped laud duty, 575 
“ site value," definition of, 5oU—552 

small farms, exemption txom increment value duty, 566 
snuff manufacturer, licence lequired Kv, 615 

sellers, licensing of, piovisious relating to, 078, 679 
Fpuit denims, wholesale, certificate on delivery from stock by, 669 

entry by, 668 

on premises by excuse officer, b69 
naluie of licence- duty payable by, 667 
premises of, 668 

penalty on dealing without licence, 6b8 
, prohibited purchases and dealings by, 668, 609 

stock book to be kept by, 668 
wholesale, who must bo licensed, 667 
distiller, conditions attached to licence of, 637, 638 
licence requited by distillers of, 637 

» retail, see “on” licence, spirit, “off” licence, spirit, 

retailer, licences granted to, 669—675 
. see “ on ” licence, spirit, “ off ” licence, spirit, 

when In encc tfbt required for sale of, 673 
spirits■ charge, how calculated, 624 
* customs Out* on, bow chargeable, 599, 600 

substances prepared ^ith, now chargeable, 602 
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spirits, excise duty od, deferring of payment and i emission of, 
methods m which levied, 023, 024 
natmc of, 623 
payment of, 624 

penalty for noii-pajuient of, 624, 625 
moveiy by distress, 625 
repayment of, piovision fox 625 
mipnitcd, account on deliveiy tium warehouse, 602 
lusis ol the charge of duty on, 600 
chngr foi duty whcie delivered from weVliouse fox hoto< 
consumption, 602 ) 

cleax 'into and u’c in bond duty fiee, 601 
opei.itnm on, in bond, 601, 602 
lutes ol duty m loice as to, 6<)0 
rc'gul it unis as to, 601 
remission of ciidy on, i>01, 602 
meaniDg of, 637 
of wine, nature of, 623 

scale of duty on substances prepared with, 602, 603 
Stamp \ct, and Schedule*, dudes charged under, 70o 4 

stamp duties, m magement ot, 700, 701 
ini amng of, 701, 702 
duty, ,nl|uduation of, 71G, 717 

affidavits and stjtutoiv dec 1 nations as to, making of, 703 

statutory declarations mil pnweis of attorney, 728, 727 
conditions precluding objections to insufficiency of, 712 
construction of document in relation to question of jpiuopi late, 
712, 713 

statutory piovisions imposing, 711, 712 
copies, attested oi authenticated, on, 727 
custom md excise bonds, on, scale of, 500 
document containing several lustiurnents, on 707, 708 
incorporating several In- leiricnce, 715 
duplicates and c mudetputts, on, 727 
exiliangc or partition, on, 728 
ext middle ation, as an, 728 
exemption# from, (lassiticution ot, 721 

constiuction and burden of proof as to, 721 
generil and special, 721— 723 
how denoted, 714, 715 ^ 

impressed by stamps of special detcnption, 716 
meieiueut. vilue duty as a, 558 
instrument relating to several disty^at UfUltm^, 708 
mstiuuunts to beoier, on, 731 

on, fines for offemclp relating to, 704, 705 
legal operation of instiimient as nffec ting, 710, 711 ■» 

marketable seeunties, on, 728—730 

matters regarded as distinct or subsidiary for pmpoee of 708^*TO9 

name or form of installment as affecting, 713, 714 

paTtu ulai instruments, ou, 724--726 

presumption as to due stamping with, 715 

provisions incident, to the sale or conveyance of property as 
affecting, 710 

fh document separate and distinct for purpose of, 710 
share warrants and stock ceilihcates to bcaier, 731 
various instruments dealt with elsewhere, on, 724-—726 
when paid by composition, 720, 721 X „ 

separate instruments on one piece of material, how denoted, 
715 

instrument foi purpose of increment value duty, on, 564 * 
stamping, instrument, first executed abroad, 718 * * 

where material alterations made i% complete document, 7f8, 719 . 
-tamps, dealers in, licence required by, 702 

offences in relation to, 703, 704 « * 

sporleft or misused, allowances for, 702, 70t 
“ statutory company,” meaning of, 667 

statutosy company, when exempt from increment value duty, 507 

l^ids of, exempt from undeveloped land 678 
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statutoi. „ decimation, stamp duty on, 726 

declarations, lor purposes of stamp duties, before whom made, 703 
r exemption o£ land held by, from reversion duty, 573 

;till users*, inspection of pi onuses of, 675 

liability to penalty for use without licence, 675 
when exempt from licence, 675, 676 
who must be licensed as, 675 
virn/ar maker’s right to keep and use a, 617, 648 
stork book, duty of spirit retailer as to, 673 
certiu-rates to bearer, stamp duty on, 731 
succession d\Jty, as to collection by stamps, 706 

’’ less Canal Company, dividends upon shares in, payment into .Exchequer 
account, 543 

■ shares, bolding of Itutish Government in, 547 

sugar, clearance and warehousing, 604 
, < customs duty on, how chargeable, 603 

. drawbacks allowed in respect of, 604 
duty on delivery for home consumption, 604 
goods, composite, customs duty on, how chargeable, 604- 606 
scale of duty payable on, 605, 606 
prohibition of lmpoitat.ion of, powers, 604 
scale of duties payable in respect of, 603 
snmmaiy jurisdiction, sre conit of summary junsdiction 

seizure and sale, recovery of excise duties by, 737 
Superannuation Acts, rights and procedure under the, 740—763 
supply, adjustment of, 538 

sei vices, countersigning of Royal Order by Treasury in respect of, 
640 

nature of the, 538, 748 

payment of pensions and superannuation allowances* under 
special Acts, 718, 749 

payments under the Superannuation Acts out of, 749—753 
survey books, evidence of contents of, 611 
surveyor, appointment to assist referee on appeal, 584 
“bwcets” dealers, wholesale, provisions relating to licensing of, o7b, 677 
licence requned by malcci of, 643 t 
maker’s liability to penalty, 643 
meaning of, 643 

prohibition as to manufaetuie of, 643, 644 
quantities in which maker may sell, 644 
retailer’s “ on ” licence, rate of duty, 677 
retailers, provisions relating to licensing of, 677, 678 
Ryke’s hydromet"., strength ascertained by, 626 

taxation, nature of revenue derived from, 547 
taxes, collection of, authority,vor, 637 
■ tea, customs duty on, how chargeable, 606, 607 
rate of duty on, 606 

' telegraph service, payments in respect of control of, 637 

tenant for life, rights in respect of increment value or reversion duly, 553 
Teimmable Annuities, croation of, 756 
" tinctures,” meaning of, 625, 643 
tobacco, basis of charge of duty on, 008 
clearance and warehousing, 608 
customs duty on, how chaigcablc, ,607 
delivery for home consumption, regulations, 608 
exemption from duty when for agricultural purposes, 627 
grower, bond cud entry of premises by, 644, 645 

keeping of entry book by, 646 
, licence required by, 644 

• returns to be furnished by, 646 
home-grown, drawback' allowed m respect of, 627 
excise fluty on, how charged, 626 
- nature of, 626 

penalty on breach of regulations as |o, 626 
**>rates of entry upon, 626 . 

regulations as to duty and cultivation of, power to make, 
626 

manufacturer, entry of premises by, <^t5 
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tobacco manufacturer, ingredients prohibited for use by, 646 
licence required by, 646 

nature of tobacco which may be received by, 646 j 
particulars to be kept as toTepeipt of tdbacco byr*45, 
646 » h 

prohibition against the keeping bf substitutes by^C16 
rate of duty payable by, 61f> . , 

sale, export, or deposit in wait-house by>G47 * 
tobacco prohibited to oe kept by, 647 ,* 
occasional licence for sale of, 663 S 

penalty on growing without her nee, 644 ) 

rates of duty on, 607 
remission ot duty on abandoned, 608 
restrictions on importation of, 007, 008 
sales of, not requiring a licence, 680 
sellers, licensing of, provisions relating to, 678, 670 
" total value,” definition of, 650 ' 

total value, fot purposes ot inversion duty, 572 
mineial®, of, what is the, 552 

tu.de, licence to carry on, when required, 648—683 • 

liansfer books, Government stock, of, where kept, 757 

-.ale of laid, on, piesentntion of particulars on, 55!) 

Ticisiiry, appinv.il ot estimates by the, 539, 540 

bills, application of money raised by, 548 
authonty upou winch waned, 517, 548 
date, renewal and mtciest on, 618 
issue of, method of, 518 

purpose of, 547, 648 

rcmunciation of Bank of England on issue of, 548 
control of accounting officers by the, 768 
origin of, 539 

count* isigning of Royal Order as to supply services by, 510 
grants of credits out of Exchequer account to, 642 
passing ot accounts by the, 694 
trespassing, cflect on game licence, 694 

Uustee, lights in inspect of inclement value or reversion duty, 553 
undeveloped l.md, definition of, 575 

duty, abatement and allowances in iespect of, 579 
assessment and collection of, 575, 676 
deductions from site value assessment fu}, 573 
exemptions from, 677, 678 
minerals not land for purpose of, 573 
quinquennial valuation o L «i O W» ■ > ,. 
rate of, 576 ^ 0 ^ X 

recovexy of, 676, f^7 
Unfunded Debt, how made up, 756 

unincorporate body, amount of increment value duty to be collected from. 563 


591, 592 


>1 


payment of inclement value duly by, 60 1, 565 
unsbipmcnt, restricted goods, of, bu#dcn of pi oof as to, 5 r 
“ valuable consideration,” meaning of, 732, 733 
valuation, appeal against, who may make, 583 
area unit for purposes of, 556 
book, entries made an the, 656, 560 
mmcial land Setd by company, of, method of, 
minerals, of, nature of, 551 
offii e, returns to head, 557 
officers, appointment of, 555 » 

parcels of land in separate occupation, at, 654* 
paiticulars to be furnished by Commissioners as to, GEJ 
piovisional, service upon owner,’ 656 < 

when becoming finaf, 666 ’i t 

purpose for which being made, oHd / 

records to be kept in respect of thq 657 
values to bo shown by Commissioner® * ' 

valuer, duty oif receipt of returns from owners, 656 v 
vessel, report on arrival of, duty of master as to, 587 v, . 

vinegar, conversion of impoited wine m bond into, effect #n duty, 6P 1 
maker, entry of prymses. by, 647 
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vinegar *;pakei, licence required by, 647 

objection to premises of, powers, 647 
, rate of. duty payable by, 617 

<• m regulations as to still used by, 047, 648 

“ voluntary," meaning of, 736 

voluntary dispositions tnfpr vivos, adjudication of duty essential as to, 733, 734 
, . duty on, 732, 733 

. when not liable to duty, 734 

“ votes,’’^nouping of items of expendituio by, 538 
wartbou«ej vrxess to goods in, 589 
' circulation of duty on deliveiy fiotn, 590, 591 

* deposit of imported goods in, duty tree, 589 

* keeper, liability as to goods m warehouse, 589 

wayl eaves, meaning of working lessee m icspect of, 570 
nine, cleaianee and warehousing, 609 
. * eonvelsion into vinegar while in bond, effect on duty, 609 

customs duty on, how chaigeable, 608, 609 
dealeis, wholesale, Jiotnsing of, 68u, b81 
"meaning of, 680 

ports at %'hlc h may be imported, 609 

restrictions as to ntmng Bntish and foieign, poweis, 609 
on impel tut ion of, 609 

retailor!,, licensing of, provisions as to, 081—683 
sale by free vintnei, exemption m respect of, 082, 683 
when licence not lequuod for sale of, 681 
“ winning,” meaning a- applied to minerals, 553 
“ woiking lessee,” meaning of, m icspect ot minerals, 670 
Woods, Forests and L wd lie venues, payments by departments of, control of 
537 

‘ wort ” or 11 wash,” natuie of, 623 
wcuts, calculation of chaigo ou, 613, 614 
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